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Galveston,    Harkisburo   &    San    Antonio    Railway    Company    v. 

William  Mohrmann. 

Decided   March   21,    1906. 

L — ^Pellow  Serrant — ^Aot  Constmed — Operating  Train. 

A  clerk  and  warehouseman,  under  the  orders  and  control  of  a  railroad 
station  agent,  is  not  engaged  in  operating  a  train  of  cars,  within  the  meaning 
of  the  statute,  while  preparing  a  cattle  chute,  gang-plank  and  car  door  for 
the  purpose  of  unloading  cattle  from  a  train  into  cattle  pens  at  a  station. 
Sajles  Civ.  Stats,  article  4560f.  Nor  is  such  clerk  a  fellow  servant  with 
the  brakeman  and  other  employees  operating  the  train,  within  the  meaning 
of  the  statute,  because  they  are  not  in  the  same  grade  of  employment.  Sayles 
Civ.  Stats,  article  4560h. 

2. — ^Pleading — Contribntory  Negligence— Charge. 

Where  a  pleader,  in  pleading  contributory  negligence,  pleada  conjunc- 
tively all  the  acts  relied  on  to  constitute  such  negligence,  and  the  court  in 
submitting  the  issue  uses  the  language  of  the  pleading,  it  is  the  duty  of  the 
party  alleging  contributory  negligence  to  request  a  charge  submitting  the 
supposed  acts  of  n^ligence  disjunctively,  if  he  relies  on  any  one  of  said  acts 
as  conatituting  contributoiy  negligence. 

Appeal  from  the  District  Court  of  Qonzales  CoTinty.  Tried  below 
before  Hon.  M.  Kennon. 

Baker,  Botts,  Parker  &  Garwood,  T.  F.  Harwood,  and  J.  S,  Mc- 
Eachin,  for  appellant. — The  court  erred  in  overruling  defendant's  ex- 
ceptions to  plaintiff's  first  amended  original  petition,  which  exceptions 
were,  in  effect,  that  the  petition  showed  that  the  injury,  if  any,  oc- 
curred through  the  act  of  a  fellow-servant,  and  does  not  show  negli- 
gence on  the  part  of  the  defendant  company.  Sayles  R.  S.,  Mi. 
4560h;  Gulf,  C.  &  S.  P.  Ry.  Co.  v.  Howard,  80  S.  W.  Rep.,  229; 
Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Cloyd,  78  S.  W.  Rep.,  44;  Cloyd 
V.  Galveston,  H.  &  S.  A.  Ry.  Co.,  84  S.  W.  Rep.,  409;  Consumers' 
Cotton  Oil  Go,  v.  Jonte,  80  S.  W.  Rep.,  850;  Oriental  Inv.  Co.  v. 
Sline,  41  S.  W.  Rep.,  131;  R.  S.,  art.  4560a;  Lawrence  v.  Texas 
C.  Ry.  Co.,  61  S.  W.  Rep.,  342;  Lakey  v.  Texas  &  P.  Ry.  Co.,  75 
S.  W.  Rep.,  567. 

The  court  erred  in  refusing  to  charge  the  jury  that  the  testimony 

showed  that  the  plaintiff,  William  Mohrmann,   and  Leo   Cone  were 

fellow-servants   within   the   meaning   of   our   law;   that  the   injuries 

of  plaintiff,   if  any,  occurred  through  the  acts  of  a  fellow«-servant> 
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and  for  those  reaeons  the  jury  should  return  a  verdict  for  the  de- 
fendant oompany.  Batts'  Annotated  St.,  arts.  4560f  and  4560g;  Gulf, 
C.  &  S.  P.  Ry.  Co.  V.  Howard,  80  S.  W.  Rep.,  229;  Wells,  Fargo  & 
Co.  V.  Page,  68  S.  W.  Rep.,  528;  Cloyd  v.  Galveston,  H.  &  S.  A. 
Ry.  Co.,  84  S.  W.  Rep.,  409;  St.  Louis,  A.  &  T.  Ry.  Co.  v.  Welch, 
72  Texas,  302;  Consumers'  Cotton  Oil  Co.  v.  Jonte,  80  S.  W.  Rep., 
850;  Oriental  Inv.   Co.  v.   Sline,  41   S.  W.  Rep.,   131. 

The  plaintiflp  was  not  engaged  at  the  time  of  his  injury  in  liie 
operation  of  a  car,  locomotive  or  engine,  within  the  meaning  of 
the  statute.  Lawrence  v.  Texas  Central  Railway  Co.,  61  S.  W.  Rep., 
342;  Lakey  v.  Texas  &  Pac.  Railway  Co.,  75  S.  W.  Rep.,  666; 
Gulf,  C.  &  S.  P.  Ry.  Co.  v.  Howard,  80  S.  W.  Rep.,  229. 

The  court  committed  error  on  the  trial  of  said  cause  in  refusing 
to  give  special  instruction  No.  2,  requested  by  defendant,  which,  in 
substance,  submits  to  the  jury,  to  be  found  as  a  matter  of  fact, 
whether  or  not  under  the  testimony  the  plaintiff  and  the  two 
brakemen,  A.  C.  McCown  and  Leo  Cone,  were,  at  the  time  they 
were  placing  the  runningboard  and  unloading  the  cattle,  performing 
duties  in  the  same  grade  of  employment  and  acting  together  under 
circumstances  which,  if  true,  would  constitute  them  fellow-servants. 
Wells,  Fargo  &  Co.  v.  Page,  68  S.  W.  Rep.,  628;  Texas  &  Pac. 
Ry.  Co,  V.  Scott,  64  Texas,  551;  Gresham  v.  Chambers,  80  Texas, 
660;  McGown  v.  International  &  G.  N.  R.  R.  Co.,  85  Texas,  293; 
Cloyd  V.  Galveston,  H.  &  S.  A.  Ry.  Co.,  84  S.  W.  Rep.,  409. 

It  was  incumbent  upon  the  plaintiff  to  prove  by  a  preponderance 
of  the  evidence  that  the  brakeman  Cone,  in  attempting  to  place  the 
runningboard,  was  acting  within  the  scope  of  his  duties  as  a 
brakeman.  International  &  G.  N.  Ry.  Co.  v.  Anderson,  82  Texas, 
520;   Texas  &  N.   0.  R.  R.  v.   Skinner,  4   Texas   Civ.   App.,   663. 

Where  a  servant  in  one  department  of  a  railroad  company  goes 
voluntarily  to  the  assistance  of  a  servant  in  another,  and  different, 
department;  and,  as  an  accommodation,  renders  him  assistance 
which  could  not  be  required  of  him  imder  the  contract  of  employment, 
he  is  a  volunteer,  and  the  employer  is  not  liable  for  an  injury  oc- 
casioned by  his  negligence  in  rendering  such  assistance.  Bonner, 
Receiver,  v.  Bryan^  1  Texas  Civ.  App.,  271;  Bonner,  Receiver, 
V.  Bryant,  79  Texas,  540;  Southern  Ry.  v.  Guyton,  25  Sou.  Rep., 
34;   Texas  &  N.   0.   R.   R.   v.   Skinner,   4   Texas   Civ.   App.,   663; 

3  Baxter,  426    (59   Tenn.). 

The  court  erred  in  its  charge  to  the  jury,  in  this,  to  wit:  that 
paragraph  7  is  onerous  and  misleading,  and  requires  the  jury,  in  order 
to  find  for  defendant,  not  only  to  find  that  the  plaintiff,  in  performing 
his  duties  in  preparing  the  car  and  chute  for  unloading  the  cattle, 
obtained  the  aid  and  assistance  of  the  brakeman  Cone,  who  was  not 
employed  by  the  defendant  to  perform  the  duties  of  preparing  the 
car  and  chute  for  the  unloading  of  the  cattle,  and  who  was  not 
accustomed  to  do  so,  but  also  requires  them  to  find  that  plaintiff 
stood  in  the  way  of  the  runningboard,  and  negligently  failed  to 
exercise  due  care  in  the  placing  of  the  runningboard;  whereas, 
iu  law  and  in  fact,  the  defendant  would  be  entiUed  to  a  verdict 
if  the  jury  found  either  that  plaintiff,  in  performing  his  said  du- 
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ties,  obtained  iiie  assistance  of  Gone,  who  wae  iK»t  employed  to 
perform  these  duties;,  and  who  was  not  acciistomed  to  do  so,  or  that 
plaintiff  stood  in  the  way  of  tiie  ninningboard  and  negligently  failed 
to  exercise  due  care.  International  &  G.  N.  E.  E.  Co.  v.  Anderson, 
82  Texas,  620;  Branch  v.  International  &  G.  N.  B.  B.  Co.,  92 
Texas,  292;  Galaviz  v.  International  &  G.  Jf.  B.  B.  Co.,  15  Texas 
Civ.  App.,  62;  St.  Louis  S.  W.  By.  Co.  v.  Mayfield,  79  S,  W.  Bep., 
366;  International  &  G.  N.  B.  B.  Co.  v.  Neff,  87  Texas,  307; 
(Jalveston,  H.  &  S.  A.  By.  Co.  v.  Pendleton,  70  S.  W.  Bep., 
996;  Texas  &  P.  By.  Co.  v.  Lester,  75  Texas,  60;  Davis  v.  Missouri, 
K.  &  T.  By.,  17  Texas  Civ.  App.,  199;  San  Antonio  &  A.  P. 
By.  V.  Bennett,  76  Texas,  155;  Newcomb  v.  New  York  (Antral  & 
H.  R  By.  Co.,  81  S.  W.  Bep.,  1079. 

J.  W.  RainboU,  Terrell,  Hopkins  &  Terrell,  for  appellee. — ^Ab 
against  the  first  assignment  of  error:  Gulf,  C.  &  S.  F.  By.  Co. 
v.   Elmor^   79   S.   W.   Bep.,   891. 

As  against  the  second  assignment  of  error:  Sayles  B.  S.,  art. 
4560f;  Texas  &  P.  By.  Co.  v.  Webb,  72  S.  W.  Bep.,  1044;  Sayles 
B.  S.,  art  4560h;  International  &  G.  N.  By.  Co.  v.  Still,  88  S.  W. 
B^.^  267;  International  &  G.  N.  By.  Co.  v.  Anderson,  82  Texas, 
620;  Masterson  v.  Galveston,  H.  &  S-  A.  By.  Co.,  42  S.  W.  Bep., 
1002;  Gulf,  C.  &  S.  F.  By.  Co.  v.  James,  73  Texas,  22. 

ON  MOnON  FOB  BEHSABING. 

NEILLi,  Associate  Justick — ^This  appeal  is  from  a  judgm^t 
in  favor  of  the  appellee  for  $6,000  damages  for  personal  injuries 
alleged  to  have  been  inflicted  by  the  negligence  of  appellant. 

The  plaiatiff  alleged  as  his  cause  of  action  that  on  August  20, 
1904,  and  prior  thereto,  he  was  in  the  employ  of  the  defendant  as  a 
clerk  and  warehouseman  at  its  station  in  Gonzales;  that  on  said 
date  cattle  had  been  transported  by  defendant  over  its  road  to  that 
station,  and  it  became  hia  duty  in  pursuance  of  his  employment,  to 
go  to  defendant's  stock  pens  where  the  cattle  were  to  be  unloaded 
and  prepare  the  chute  and  car  door  for  the  purpose  of  unloading  the 
catUe;  that  while  in  the  discharge  of  this  duty  he  was  near  the 
chute  of  the  pens  and  the  car  of  cattle,  where  it  was  his  duty  to 
be,  in  view  of  defendant's  servants  and  agents  who  knew  his  position, 
one  of  defendant's  servants,  while  furthering  its  interest,  proceeded 
to  place  the  runningboard  which  connected  the  stock  pens  with  the 
door  of  the  cattie  car,  and  while  so  engaged  negligently  dropped 
tiie  runningboard,  causing  it  to  hit  the  side  of  the  door  within  the 
CQi,  which  caused  the  board  to  fall  and  strike  plaintiff's  foot  and 
leg,  thereby  injuring  him. 

It  was  further  sJleged  that  there  were  two  cars  of  stock  to  be 
unloaded  at  that  time  and  place,  which,  in  order  to  do  properly, 
required  each  car  to  be  placed  at  the  chute  of  the  stock  pens  so  that 
the  runningboard  could  be  properly  placed  to  connect  the  car 
door  with  the  chute;  that  only  one  car  could  be  placed  opposite 
the  chute  at  a  time,  and  that  after  placing  and  unloading  the  flrst 
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car,  then  it  was  neoessary,  in  order  to  place  the  second  one,  for  the 
engine  and  train  crew  to  render  assistance^  and  that  in  so  placing 
the  cars  for  unloading^  such  employees^  including  Cone^  who  let  the 
board  fall  on  plaintiff's  foot,  were  furthering  the  interest  of  defendant 
when  plaintiff  was  injured. 

The  defendant  specially  excepted  to  plaintiff's  petition  upon  the 
ground  that  it  appears  from  its  allegations  plaintiff  was  injured  by 
the  act  of  a  fellow-servant^  for  which  defendant  is  not  liable. 
Defendant  also  answered  that  Cone  was,  while  engaged  in  the  work 
from  which  the  alleged  injury  was  caused,  plaintiff's  fellow-servant. 
The  answer  also  contains  a  general  denial,  and  pleas  of  contributory 
negligence  and  assumed  risk. 

Conclusions  of  Fact. — The  appellee,  on  the  day  alleged  in  his  peti- 
tion, was  in  the  employ  of  appellant  as  a  clerk  and  warehouseman 
subject  to  the  control  and  orders  of  its  station  agent  at  Oonzales, 
Texas.  On  that  day  he  was  directed  by  such  station  agent  to  go  to 
appellant's  stock  pens  for  the  purpose  of  unloading  certain  cars  of 
cattle.  In  obedience  to  the  order  he  went  to  the  pens,  and  when  in 
the  performance  of  his  duty  in  unloading  the  cars  he  was  preparing 
the  chute  of  the  pens  for  unloading  the  cattle,  one  L.  T.  Cone,  a 
brakeman  on  appellant's  train  in  which  were  the  cars  to  be  unloaded, 
in  attempting  to  place  the  runningboard  connecting  the  chute  with  the 
car  to  be  unloaded,  negligently  dropped  it  against  the  car  door, 
causing  it  to  fall  upon  and  seriously  and  permanently  injure  ap- 
pellee's foot.  Such  injury  was  proximately  caused  by  said  negligence 
of  appellant's  servant  Cone,  who  was  not  in  the  same  grade  of  em- 
ployment with  appellee,  in  his  effort  to  perform  for  appellant  one 
of  the  duties  of  his  employment.  The  appellee  was  guilty  of  no 
negligence  contributing  to  his  injury,  nor  did  the  injury  sustained 
result  from  any  risk  ordinarily  incident  to  his  employment. 

Conclusions  of  Law. — The  first  assignment  of  error  complains  of  the 
action  of  the  court  in  overruling  defendant'si  special  exception  to 
the  petition.  Under  this  assignment  two  propositions  are  presented, 
which  are  as  follows: 

1.  "All  persons  who  are  engaged  in  the  common  service  of  a 
railway  company,  and  who,  while  so  employed,  are  in  the  same 
grade  of  employment,  and  are  doing  the  same  character  of  work 
or  service,  and  are  working  together  at  the  same  time  and  place, 
and  at  the  same  piece  of  Work  and  to  a  common  purpose,  are 
fellow-SQTvants  with  each  other.^' 

2.  "A  railway  company  is  not  liable  in  damages  to  an  em- 
ploye sustained  by  reason  of  the  negligence  of  a  fellow-servant, 
unless  such  damage  or  injury  was  sustained  while  engaged  in  the 
work  of  operating  the  cars,  locomotive  or  trains  of  such  railway 
company.*' 

It  will  be  observed  that  the  first  proposition  is  premised  upon 
the  hypothesis  that  it  appears  from  the  face  of  the  petition  that 
plaintiff  and  defendant's  employe  were  in  the  same  grade  of  em- 
ployment when  the  alleged  negligent  ?ict  occurred  which  caused 
the  former's  injury.  We  are  inclined  to  think  thai  such  hypothesis 
does  not  necessarily  arise  from  the  allegations  in  the  petition.     It 
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aiqpears  to  us  that  the  petition  presents^  as  a  question  of  fact^  whether 
plaintiff  and  Cone  were  in  the  same  grade  of  employment  when  the 
accident  occurred.  This  question  of  fact  has  been  disposed  of  in 
our  conclusions  of  fact,  but  it  will  be  discussed  and  reasons  given 
for  such  disposition  of  it  under  another  assignment. 

Were  it  necessary  to  a  decision  of  the  case,  if  the  hypothesis 
upon  which  the  first  proposition  is  based  were  correct,  we  should 
without  hesitation  sustain  the  assignment;  for  it  is  apparent  from  the 
allegations  in  the  petition  that  the  damages  sought  to  be  recovered 
were  not  sustained  by  plaintiff  while  engaged  in  the  work  of  operatiug 
the  cars,  locomotive  or  trains  of  the  defendant.  Sayles  Civ.  Stats., 
art.  4560f;  Lakey  v.  T.  &  P.  Ey.  Co.,  75  S.  W.  Eep.,  567;  Lawrence 
Y.  Texas  Cent  Ey.  Co.,  61  S.  W.  Eep.,  343.  While  it  would  seem  from 
the  authorities.  Cone  and  the  other  trainmen,  in  placing  the  car 
opposite  the  chute  for  the  purpose  of  unloading,  and  even  in  placing 
the  gangplank  preparatory  to  unloading  the  car,  were  engaged  in 
the  work  in  operating  the  train,  or  cars  (Texas  &  P.  Ey.  v.  Webb, 
72  S.  W.  Eep.,  1045;  Seery  v.  Gulf,  C.  &  S.  F.  Ey.,  77  S.  W. 
Sep.,  961;  Houston  &  T.  C.  Ey.  Co.  v.  Jennings,  81  S.  W.  Eep., 
822),  within  the  meaning  of  the  statute  referred  to,  yet  it  appears 
from  the  allegations  of  plaintiff,  as  well  as  the  evidence,  that  the 
work  he  was  performing  in  the  discharge  of  his  duty  as  clerk  or 
warehouseman  was  simply  preparing  the  chute  and  car  door  for  the 
purpose  of  unloading  the  cattle,  and  that  he  had  nothing  to  do  with 
operating  the  train.  But  however  this  may  be,  as  the  court  did  submit 
to  the  jury  as  a  ground  of  appellee^s  recovery  the  question  whether 
when  injured  he  was  engaged  in  the  work  of  operating  the  cars  of 
appellant,  such  question,  .so  far  as  this  assignment  is  concerned,  is 
immaterial;  for  the  case  stands  as  though  the  exception  had  been 
sustained  to  that  part  of  the  petition  which  sought  to  present  such 
an  issue. 

The  second  assignment  of  error  complains  that  the  court  erred 
in  refusing  to  instruct  the  jury  at  defendant's  request  that,  "the 
evidence  shows  that  at  the  time  the  injury  is  alleged  to  have  oc- 
curred plaintiff  and  Leo  Cone  were  fellow-servants  within  the  mean- 
ing of  our  law,  and  his  injuries  occurred  through  the  acts  of  a 
fellow-servant,  and  the  defendant  is  in  no  wise  responsible  or  liable 
therefor,  and  therefore  to  return  a  verdict  for  the  defendant.'* 

"All  persons  who  are  engaged  in  the  common  service  of.  .  . 
a  corporation  controlling  or  operating  a  railroad,  .  .  .  and  who 
while  BO  employed  are  in  the  same  grade  of  employment  and  are 
doing  the  same  character  of  work  or  service  and  are  working  together 
at  the  same  time  and  place  and  at  the  same  piece  of  work  and  to  a 
common  purpose,  are  fellow-servants  of  each  other.  Employees  who 
do  not  come  within  the  provisions  of  this  article  shall  not  be  considered 
fellow.«ervants.''  Sayles  Stats.,  art.  4560h.  It  is  apparent  from  the 
undisputed  evidence  that  neither  Cone  nor  plaintiff  was  a  vice- 
principal  as  to  the  other;  for  neither  was  entrusted  by  the  defendant 
with  the  authority  of  superintendence,  control  or  command  over  the 
other,  nor  with  the  authority  to  direct  the  other  in  the  performance 
of  any  duly.    Let  it  be  assumed  for  the  purpose  of  disposmg  of  the 
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assignment  that  the  undisputed  evidence  shows  that  appellee  and 
Cone  were  doing  the  same  character  of  work  or  service  and  were 
working  together  at  the  same  time  and  place  and  at  the  same  piece 
of  work  to  the  common  purpose  of  unloading  the  cattle  car,  yet 
they  would  not  under  the  statute  he  fellow-servants,  if  it  appears 
from  the  undisputed  evidence  that  while  so  employed  they  were 
not  in  the  same  grade  of  employment. 

The  evidence  is  uncontradicted  and  establishes  beyond  controversy 
that  at  the  time  appellee  was  injured  he  was  employed  by  appellant 
as  a  clerk  and  warehouseman,  working  under  the  orders  of  its 
station  agent,  J.  M.  Murphy,  and  that  Cone  was  employed  as  a 
brakeman,  working  under  the  orders  of  J.  E.  Conrad,  the  conductor 
of  fhe  train.  From  this  evidence,  xmder  the  decision  of  Gulf,  C.  & 
S.  P.  By.  Co.  V.  Elmore,  79  S.  W.  Bep.,  891,  it  h  apparent  that  ap- 
pellee and  Cone  were  not  in  the  same  grade  of  employment  when 
the  former  was  injured.  Consequently  they  were,  as  a  matter  of 
law,  not  fellow-servants  within  the  meaning  of  article  4660h,  Sayles 
Statutes. 

The  seventh  paragraph  of  the  court's  charge  which  is  as  follows: 
''If  you  find  from  the  evidence  that  the  plaintiff  in  performing  his 
duties  in  preparing  the  car  and  the  chute  for  unloading  the  cattle, 
obtained  the  aid  and  assistance  of  Cone,  who  was  not  employed  by 
defendant  to  perform  the  services  and  who  was  not  accustomed  to 
do  so,  and  stood  in  the  way  of  the  runningboard,  and  failed  to  exercise 
due  care  in  the  placing  of  the  board,  and  that  this  was  negligence 
on  the  part  of  the  plaintiff,  which  contributed  to  his  injuries, 
if  any  he  received,  you  will  find  for  the  defendant.  Contributory 
negligence  must  be  established  by  a  preponderance  of  the  evidence,'' 
is  complained  of  as  error. 

The  charge  submits  the  issue  of  contributory  negligence  in  the 
very  language  pleaded  by  the  appellant.  As  all  the  facts  relied  upon 
to  constitute  contributory  negligence  are  plead  conjunctively,  if 
appellant  deemed  that  there  was  evidence  tending  to  prove  one  or 
more  of  the  facts  alleged,  less  than  all,  and  that  such  proof  would 
warrant  the  jury  in  finding  the  appellee  guilty  of  contributory  neg- 
ligence, it  should  have  prepared  and  requested  a  special  charge  sub- 
mitting such  theory  of  contributory  negligence  to  the  jury.  Gulf, 
C.  &  S.  P.  By.  Co.  V.  Hill,  85  Texas,  629;  Batteree  v.  Galveston, 
H.  &  S.  A.  By.  Co.,  81  S.  W.  Bep.,  566;  International  &  G.  N. 
By.  V.  Vanlandingham,  85  S.  W.  Bep.,  849;  Crowder  v.  St.  Louis 
S.  W.  By.  Co.,  78  S.  W.  Bep.,  46.  Certainly  the  paragraph  of  the 
charge  presented  no  aflBrmative  error.  Besides,  the  sixth  paragraph 
of  the  charge  instructs  the  jury  that  if  they  should  fail  to  find 
from  a  preponderance  of  the  evidence  that  Cone,  in  attempting  to 
place  the  runningboard,  was  acting  within  the  scope  of  his  duties  as 
a  brakeman,  then,  to  find  for  the  defendant  regardless  of  any  other 
question   in   the   case. 

The  motion  for  a  rehearing  is  granted,  our  first  opinion  withdrawn 
and  the   judgment  is   affirmed. 

Afftrmed, 
Writ  of  error  refused. 


^^^7-3  Carter  v.  Ware  Commission  Company. 
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li.  S.  Cabteb  et  al.  v.  Ware  Commission  Company  et  al. 

Decided  April  3,  1907. 

note  and  Xort^afire— Consideration — Existing  Debt. 

-  An  efxisting  debt  is  a  sufficient  consideration  to  support  a  subsequent  note 
and  mortgage.  Where  it  appeared  from  the  pleading  and  evidence  that  plaintiff 
"was  induced  to  execute  a  note  and  mortgage  to  secure  a  preexisting  debt  by 
the  promise  of  the  creditor  to  make  further  advances,  the  mere  failure  of  the 
creditor  to  make  such  advances  is  not  sufficient  reason  for  the  cancellation  of 
the  note  and  mortgage.  It  should  be  made  further  to  appear  that  the  execu- 
tion of  said  instruments  was  procured  by  some  species  of  fraudulent  conduct 
on  the  part  of  the  creditor,  as,  for  instance,  that  he  did  not  intend  to  keep  his 
promise  at  the  time  it  was  made. 

Appeal  from  the  District  Court  of  Uvalde  County.  Tried  below  be- 
fore Hon.  E.  H.  Bumey. 

I.  L.  Martin,  L.  Old  and  T.  M,  Milam,  for  appellants. — The  promisee 
and  representations  made  by  the  defendants  to  the  effect  that  if  the  plain- 
tiff, L.  S.  Carter,  would  execute  and  deliver  the  note  and  deed  of  trust, 
they  would  then  advance  all  money  necessary  for  the  consummation  of 
the  purchase  of  the  Penley  steers,  and  for  holding  them  over  as  long  as 
should  become  necessary,  being  believed  as  true  and  being  acted  upon 
by  the  plaintiff,  L.  S.  Carter,  at  the  time  that  he  executed  the  said  note 
and  deed  of  trust,  such  promises  and  representations  formed  the  consid- 
eration for  the  execution  of  the  said  note  and  deed  of  trust,  and  a  failure 
of  defendants  to  perform  such  promises,  necessarily  resulted  in  a  total 
failure  of  the  consideration  of  same,  and  that  issue  should  have  been 
submitted  to  the  jury  under  appropriate  instructions  from  the  court. 
Henry  v.  McCardell,  16  Texas  Civ.  App.  497;  McCardell  v,  Henry,  23 
Texas  Civ.  App.  383. 

Cowan,  Bumey  &  Ooree  and  0.  B.  Fenley,  for  appellee. 

JAMES,  Chief  Justice. — This  suit  was  brought  by  appellants  to 
cancel  a  $6500  note  and  a  deed  of  trust  securing  same,  given  by  appellant 
L.  S.  Carter  to  appellee.  Plaintiffs  allege  substantially  that  about 
March  1,  1906,  said  L.  S.  Carter  and  the  defendants  entered  into  a  ver- 
bal contract  by  which  the  former  was  to  buy  stock  and  ship  same  to 
defendant  Commission  Company  to  be  sold  by  them,  they  to  advance 
Carter  without  security  all  money  necessary  to  purchase  the  stock 
and  to  accept  as  their  compensation  the  customary  commission,  and 
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Carter  to  stand  all  losses,  if  ^ny,  and  to  accept  as  his  compensation 
what  profits  remained  after  paying  all  expenses  inclusive  of  said  com- 
missions. That  thereupon  plaintiff  contracted  with  G.  B.  and  J.  C. 
Finley  for  1300  steers  which  contract  required  a  forfeit  payment  of 
$6500,  and  Carter  drew  a  sight  draft  on  defendant  for  that  sum 
which   was   paid. 

That  on  April  17,  defendants  represented  to  L.  S.  Carter  that  it  - 
would  be  necessary  for  him  to  give  security  for  further  moneys  in 
respect  to  said  cattle  purchase  and  represented  and  promised  pjaintiif 
that  if  he  would  execute  them  his  note  for  $6500  and  secure  same  by 
a  deed  of  trust  on  2140  acres  of  land  in  Uvalde  County,  they  would 
advance  all  money  necessary  in  said  purchase  and  also  all  money  neces- 
sary for  the  holding  over  of  any  of  said  cattle  if  it  should  become  neces- 
sary to  do  so ;  and  that  in  consideration  of  said  "promises  and  represen- 
tations*' and  relying  on  same  and  believing  them  true  and  made  in 
good  faith  he  executed  the  note  and  deed  of  trust.  That  defendant 
refused  to  advance  him  any  money  whatever  for  any  purpose  and  he 
was  thereby  forced  to  cancel  his  contract  with  Fenleys,  and  neverthe- 
less defendants  demand  payment  of  said  note  and  the  enforcement 
of  the  deed  of  trust.  Further,  that  by  reason  of  the  failure  of  defend- 
ants to  advance  him  funds  according  to  the  contract,  the  consideration 
of  the  note  and  deed  of  trust  has  totally  failed  and  that  same  are  now 
without  any  consideration  whatever.  Also  that,  part  of  the  land,  200 
acres,  was  homestead  of  plaintiflEs  at  the  time  of  the  execution  of  the 
deed  of  trust.  PlaintifiEs'  prayer  was:  "that  the  court  try  the  issue 
of  total  failure  of  consideration  of  said  note  and  deed  of  trust,  and  on 
final  hearing  hold  them  for  naught  and  cancel  same  and  remove  the 
cloud  from  plaintiffs'  title  to  said  land  caused  thereby,  and  that  the 
temporary  injunction  granted  be  made  perpetual.'' 

Defendants  pleaded  general  denial,  and  filed  a  cross-bill  against  L. 
S.  Carter  for  judgment  on  the  note,  interest  and  attorne3''s  fee  and 
for  foreclosure  of  said  deed  of  trust  and  also  for  the  sum  of  $295 
claimed  to  be  due  by  Carter  on  open  account  for  loss  on  cattle  shipped. 

The  court  charged  the  jury  to  find  in  favor  of  plaintiffs  as  to  the 
200  acres  claimed  as  homestead,  and  in  favor  of  defendant  on  the 
note  with  foreclosure  on  the  land,  except  the  homestead,  and  also 
for  the  amoimt  of  the  open  account. 

Appellant  has  two  assignments  of  error.  The  first  is  that  the  court 
erred  in  refusing  the  following  instruction: 

"You  are  instructed  that  if  you  find  from  the  evidence  in  this  case,  L. 
S.  Carter  executed  and  delivered  the  note  for  $6500  and  the  deed  of 
trust  on  2140  acres  of  land  in  Uvalde  county,  Texas,  in  consideration 
of,  and  because  the  defendant,  Ware  Commission  Company,  and  the 
defendants,  6.  W.  Shield  and  C.  I.  Ware,  agreed,  promised  and  repre- 
sented to  the  said  L.  S.  Carter  that  they,  the  said  defendants,  would  make 
all  future  advances  of  money  necessary  to  pay  for  the  pasture,  if  neces- 
sary, and  to  carry  over  the  steers  that  plaintiff  contracted  to  purchase 
from  J.  C.  and  G.  B.  Fenley,  and  find  that  said  plaintiff,  L.  S.  Carter, 
relied  on  and  believed  said  premises  and  representations  so  made, 
if  any,  would  be  carried  out  before  he  executed  said  note  and  deed 
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of  trust,  and  find  that  the  said  defendants  failed  or  refused  to  advance 
or  furnish  said  plaintiff,  L.  S.  Carter,  the  money  with  which  to  pay 
for  said  steers,  and  find  that  on  account  of  such  failure  or  refusal, 
if  any,  on  the  part  of  said  defendants  the  plaintiif,  L.  S.  Carter,  did 
cancel  and  set  aside  the  contract  for  the  purchase  of  the  said  steers,  and 
find  fliat  by  reason  of  said  cancellation  of  said  contract  the  forfeit 
money  of  $6500  was  lost  and  abandoned  and  find  that  by  reason  thereof 
the  consideration  for  the  execution  of  said  note  and  deed  of  trust  has 
failed,  then  and  in  such  a  case  you  will  find  a  verdict  for  the  plaintiflE/' 

The  second  is  that  the  court  erred  in  taking  the  case  from  the 
jury  beeanse  there  was  evidence  to  support  the  case  pleaded  by  plain- 
tiff to  the  effect  that  the  note  and  deed  of  trust  were  executed  on  ac- 
count of  and  in  consideration  of  the  representations  made  to  L.  S. 
Carter  by  defendants  upon  which  promises  and  representations  he  relied 
and  depended  and  which  moved  him  to  execute  the  note  and  trust  deed. 

The  assignments  are  such  that  they  do  not  require  separate  ccai- 
sideration. 

The  position  appellant  takes  is  that  the  sole  consideration  and  in- 
ducement for  the  giving  of  the  note  and  deed  of  trust  was  defendants' 
promise  to  advance  him  further  monejrs  to  carry  through  the  deal; 
that  the  $6500  was  already  advanced,  without  security  and  without 
any  agreement  for  security,  and  said  engagement  to  make  further 
advances,  was  the  only  consideration  for  the  note  and  lien;  and  that 
when  said  promise  failed,  the  consideration  for  the  note  and  lien 
totally  failed,  and  therefore  plaintiff  was  entitled  to  have  the  same 
annulled.  The  testimony  of  Carter  went  to  show  that  the  promises 
were  what  induced  him  to  give  the  note  and  deed  of  trust. 

Thenne  is  no  question  upon  the  testimony  that  the  $6500  had  been 
advanced  to  and  used  by  Carter.  In  law  there  can  be  no  question 
that  the  note  and  deed  of  trust  were  based  on  a  sufficient  consideration 
by  reason  of  the  existing  debt  Plaintiffs'  effort  in  the  suit  is  to  cancel 
the  note  and  deed  of  trust,  and  to  accomplish  this  it  was  essential  for 
him  to  establish  that  the  execution  of  these  instruments  was  pro- 
cured by  some  species  of  fraudulent  conduct  on  the  part  of  defendants. 
TTie  conduct  relied  upon  was  the  non-performance  of  said  promises. 

If  plaintiff  got  the  money  in  reference  to  which  he  gave  the  note 
and  lien,  which  is  admitted,  and  it  is  not  contended  that  by  payment, 
or  otherwise,  it  is  not  a  valid  debt,  there  would  be  no  use  in  cancelling 
the  note  which,  is  only  the  evidence  of  the  debt,  and  there  would  be 
little  equity  in  cancelling  the  deed  of  trust,  when  the  debt  is  one  en- 
titled to  be  miade  out  of  defendants'  property.  But  it  is  well  estab- 
lished that  equity  will  not  cancel  contracts,  on  account  of  the  mere 
failure  of  a  party  to  fulfill  a  promise  therein  to  perform  some  act 
in  the  future.  Chicago,  T.  &  M.  Ey.  Co.  v.  Titterington,  84  Texas, 
218;  Moore  v.  Cross,  87  Texas,  557.  An  exception  is  recognized 
where  the  person  making  the  promise  intended  at  the  time  not  to 
perform  it,  thus  fraudulently  making  use  of  the  promise  as  a  device 
to  procure  the  contract  or  deed.  The  testimony  totally  fails  to  show  that 
defendants,  when  they  made  the  promises  testified  to  by  plaintiff,  had 
any  such  purpose  or  intent.    In  fact  such  a  matter  was  not  alleged. 
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It  appears  from  the  petition  and  evidence  that  the  case  involved  mere- 
ly an  ordinary  breach  of  contract. 

No  questions  arise  on  the  subject  of  the  homestead  or  the  recovery 
on  the  open  account.    Judgment  affirmed. 

Affirmed. 


MissouBi,  Kansas  &  Texas  Bailway  Company  op  Texas  v.  A.  F. 

Brown  et  al. 

Decided  April  3,   1907. 

Heglisrenoe — Contributory  Hegligonce-— WaUdng  l>y  Traok. 

A  boy  walking  by  the  side  of  a  railway  track  along  which  a  train  was 
passing  him^  was  struck  by  the  caboose,  and,  falling  under  the  wheels,  lost  his 
leg.     Held: 

(1)  That  the  state  of  the  evidence  presented  a  case  in  which  the  danger 
of  his  position  and  the  issue  of  his  contributory  negligence  depended  on  ques- 
tions of  fact  to  be  determined  by  the  jury. 

(2)  That  a  requested  instruction  assuming  that  the  way  pursued  by  him 
was  dangerous  was  properly  refused. 

(3)  That  it  was  proper  to  submit  the  issue  whether  the  path  was  rendered 
dangerous  and  the  injuiy  caused  by  negligence  in  the  matter  of  defects  in  the 
track  causing  the  caboose  to  sway  or  lean  towards  the  boy. 

(4)  That  evidence  showing  the  boy's  knowledge  of  such  defects  did  not 
necessarily  show  his  knowledge  of  the  danger  therefrom. 

(5)  That  the  defendant  in  the  operation  of  its  dangerous  machinery  was 
held  to  greater  diligence  in  anticipating  and  guarding  against  such  result  than 
was  the  injured  person. 

(6)  That  tne  question  of  contributory  negligence  in  choosing  the  path 
near  the  track  rather  than  others  which  were  not  dangerous  was  for  the 
jury. 

(7)  That  it  was  error  to  refuse  a  requested  charge  denying  recovery  if 
a  person  of  ordinary  prudence  would  not  have  walked  so  near  the  train. 

Appeal  from  the  District  Court  of  Bastrop  County.  Tried  below 
before  Hon.   Ed.   R.   Sinks. 

Page,  Miley  &  Price,  for  appellant. 

Jf.  H.  Hill  and  Fowler  &  Fowler,  for  appellee. 

EIDSON,  Associate  Justice. — This  is  an  action  brought  in  the  court 
below  by  A.  F.  Brown  in  his  own  behalf  and  as  next  friend  of  his 
minor  son  Ozie  Brown,  to  recover  of  the  Missouri,  Kansas  &  Texas 
Railway  Company  of  Texas  damages  for  personal  injuries  sustained 
by  said  Ozie  Brown,  through  the  alleged  negligence  of  said  Railway 
Company.  Upon  a  trial  before  court  and  jury  a  verdict  and  judgment 
was  rendered  and  entered  in  favor  of  A.  F.  Brown  in  the  sum  of  $500 
and  in  favor  of  Ozie  Brown  in  the  sum  of  $2000. 

Appellant  by  its  first  assignment  of  error  contends  that  the  ver- 
dict and  judgment  are  contrary  to  law  and  unsupported  by  the  evi- 
dence, in  that  it  conclusively  appears  from  the  evidence  that  Ozie 
Brown  was  guilty  of  contributory  negligence  in  voluntarily  choosing 
a  dangerous  route  along  Jackson  Street,  with  full  knowledge  of  the 
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approach  of  the  train  and  condition  of  the  track,  when  there  were 
other  routes  along  said  street  equally  as  accessible  and  convenient  and 
known  to  him,  which  he  might  have  taken.  It  was  a  question  of  fact 
for  the  determination  of  the  jury  from  the  evidence  adduced  <m  the  trial 
as  to  whether  the  path  traveled  by  Ozie  Brown,  and  in  which  he  was 
at  the  time  he  received  his  injuries,  was  dangerous,  if  appellant's  rail- 
road track  was  in  good  condition ;  and  they  were  also  qutetions  of  fact  for 
the  determination  of  the  jury  as  to  whether  traveling  in  the  path  was 
dtangerous  on  account  of  the  defective  condition  of  the  track,  and  as 
to  whether  Ozie  Brown  knew  it  was  dangerous  to  travel  in  the  path 
on  account  of  the  defective  condition  of  the  track.  There  was  a 
conflict  in  the  evidence  upon  these  issues,  and  it  was  proper  for  the 
court  to  submit  them  to  the  jury  for  its  determination.  In  the  cases 
of  Gulf,  C.  &  S-  P.  Ey.  Co.  v.  Matthews,  100.  Texas,  63,  and  Inter- 
national &  G.  N.  Ey.  Co.  V.  Ploeger,  16  Texas  Ct.  Eep.,  185,  the  in- 
jured parties  wero  on  the  railroad  track,  a  place  of  obvious  danger; 
hence  the  doctrine  announced  in  those  cases  does  not  apply  to  the 
facts  in  this  case. 

The  requested  special  charge,  refusal  of  which  is  complained  of  in 
appellant's  second  assignment  of  error,  assumes  that  the  path  traveled 
by  Ozie  Brown  was  dangerous,  and  that  he  knew  it  to  be  dangerous. 
Hence  said  special  charge  was  properly  refused  by  the  court. 

There  is  testimony  tending  to  support  the  ground  of  negligence  al- 
leged in  appellees*  petition  against  appellant,  which  was  submitted  by 
charge  of  Ihe  court  to  the  jury.  While  it  is  true  there  is  testimony 
in  the  record  tending  to  show  that  it  would  have  been  physically  im- 
possible for  the  car,  constructed  as  the  witnesses  testify  it  was,  to 
have  swayed  or  oscillated  over  far  enough  to  have  struck  the  injured 
party  if  he  was  at  the  time  outside  of  the  limit  to  which  the  car  would 
nave  extended  in  case  the  track  was  in  good  condition,  still  there  is 
evidence  tending  to  show  that  as  a  fact,  it  actually  did  so,  and  that 
the  injury  was  thus  caused.  This  is  an  illustration  of  what  we  some- 
times meet  with  in  actual  life,  when  the  unaccountable  occurs.  Hence 
we  overrule  appellant's  third  assignment  of  error. 

Appellant's  fourth  assignment  of  error  it  not  well  taken.  There  is 
some  testimony  in  the  record  tending  to  show  that  Ozie  Brown  knew 
that  the  condition  of  the  track  of  appellant  was  defective  at  or  near  the 
point  where  the  accident  occurred;  but  the  testimony  fails  to  show 
that  he  knew  that  it  was  so  defective  as  to  cause  the  car  to  sway  over 
the  path  so  as  to  make  it  dangerous  to  travel  in  same.  Appellant's 
argument  to  the  effect  that  if  Ozie  Brown,  knowing  of  the  defective 
condition  of  the  track,  in  the  exercise  of  ordinary  care  did  not  know 
that  it  was  dangerous  to  attempt  to  walk  in  the  path,  neither  would 
the  defendant,  by  the  exercise  of  ordinary  care  have  known  it  was  dan- 
gerous to  persons  walking  in  the  path  to  operate  trains  over  its  track, 
is  not  sound.  Appellant  being  in  the  operation  of  a  dangerous  agency, 
and  having  a  duty  devolving  upon  it  to  keep  all  of  its  appliances  in  good 
condition,  the  character  and  nature  of  its  business  and  its  duty  required 
of  it  a  greater  quantum  of  diligence  in  the  exercise  of  ordinary  care 
than  was  required  of  Ozie  Brown  under  the  circum^stances  surrounding 
him.    Gulf,  C.  &  S.  ¥.  Ey.  Co.  v.  Smith,  87  Texas,  353. 
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Appellant's  fifth  assignment  of  error  is  overruled  for  reasons  already 
stated. 

Paragraph  6  of  the  court's  charge^  complained  of  in  appellant's  6th 
assignment  of  error,  was  correct,  in  view  of  the  pleadings  and  evi- 
dence. The  path  traveled  by  Ozie  Brown  at  the  time  of  the  accident, 
not  being  obviously  dangerous,  it  was  a  question  of  fact  for  the  jury 
to  determine  as  to  whether  it  was  negligence  on  his  part  in  going 
that  way  instead  of  some  other  equally  as  convenient.  Appellant's 
special  charge  No.  10  assumed  that  the  path  traveled  by  Ozie  Brown 
was  dangerous,  and  that  he  knew  it  to  be  so,  hence  the  court  below 
properly  refused  to  give  said  special  charge  to  ihe  jury.  Appellant's 
special  charge  No.  11  was  properly  refused,  because  knowledge  of  the 
defective  condition  of  the  track  without  knowing  that  such  condition 
would  make  it  dangerous  to  travel  the  path  while  cars  were  passing 
over  the  track,  would  not  render  one  traveling  the  path  guilty  of  con- 
tributory negligence. 

Appellant's  seventh  assignment  of  error  complains  of  the  action  of 
the  court  below  in  refusing  to  give  to  the  jury  its  requested  special 
charge  No.  7,  which  is  as  follows;  *lf  from  the  evidence  you  believe 
that  at  the  time  Ozie  Brown  was  struck  he  wasr  walking  along  near 
the  side  of  the  moving  train,  and  that  a  person  of  ordinary  care  and 
prudence  would  not  have  walked  so  near  the  train,  you  will  return  a 
verdict  for  defendant."  The  answer  of  appellant  and  the  evidence 
raised  the  issue  presented  by  this  special  charge,  and  we  think  the 
court  below  committed  reversible  error  in  refusing  to  give  it  to  the 
jury.  If  the  particular  issue  presented  by  this  special  charge  is  sub- 
nuitted  at  all  in  the  main  charge  of  the  court,  it  is  in  a  very  general 
way,  and  the  appellant  having  requested  it,  was  entitled  to  an  aflBrm- 
ative  and  specific  presentation  of  the  issue  to  the  jury. 

For  the  error  pointed  out  the  judgment  of  the  court  below  is  re- 
versed and  the  cause  remanded. 

Reversed  and  remanded. 


Sabah  E.  O'Brien  v.  Mary  E.  Camp  bt  al. 

Decided  April  3,   1907. 

1. — ^Deed — Consideraticn — False  Promises. 

Under  the  decisions  of  this  State  a  deed  induced  by  false  and  fraudulent 
promises  on  the  part  of  the  grantee^  will  be  annulled. 

S. — ^Annulling   Deed — ^Demurrer — ^Evidence — ^Harmless   Error. 

While  it  was  error  to  sustain  an  exception  to  so  much  of  a  petition  as 
sought  to  annul  a  deed  on  the  ground  that  it  was  procured  by  false  and  fraudu- 
lent promises,  still  the  error  was  harmless  when  it  appeared  from  the  testimony 
of  the  grantor  that  the  deed  was  not  so  procured,  but  the  paper  was  signed 
under  the  belief  that  it  was  a  will. 

Appeal  from  the  District  Court  of  Atascosa  County.     Tried  below 
before  Hon.  E.  A.  Stevens. 
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John  W.  Preston  and  James  Raley,  for  appellant. 

Oeo,  M.  Martin  and  Haltom  &  Bell,  for  appellee. 

JAMES,  Chief  Justice. — ^The  amended  original  petition  of  the  ap- 
peUant  averred  that  a  deed  to  the  property  in  question  was  induced  and 
procured  from  her  to  her  daughter  Mary  E.  Camp  by  undue  influence,  de- 
ception, and  false  and  fraudulent  promises  made  to  her  by  defendants. 
Tie  false  and  fraudulent  promise  alleged  was  that  if  she  would  give 
the  property  to  Mary  E.  Camp,  defendants  would  move  to  and  live  upon 
said  property  with  plaintiff  and  give  comfort  to,  take  care  of  and  pro«ride 
for  plaintiff  during  the  balance  of  her  life.  That  defendants  persist- 
ently urged  plaintiff  to  will  said  property  to  her  said  daughter,  tell- 
ing her  that  they  would  comply  with  their  said  promises  after  she 
made  such  will  to  Mary  E.  Camp.  That  she  consented  to  do  so  and  the 
paper  was  presented  to  her  to  execute,  she  being  told  that  it  was  a  will 
of  the  property  to  Mary  E.  Camp  and  reposing  confidence  in  the 
statement  and  believing  it  to  be  sucli,  she  signed  and  acknowledged  it. 
She  waa  illiterate  and  old,  could  neither  read  nor  write,  that  the  in- 
strument was  not  read  nor  explained  to  her  and  was  executed  at  the 
home  of  her  daughter  Mary  E.  Camp.  That  she  believed'  the  inetru- 
ment  she  was  executing  was  a  will  leaving  the  house  and  lots  to  her 
said  daughter  at  her  death.  That  afterwards  d^efendants  failed  to 
comply  with  said  promises  and  she  consulted^  an  attorney  who,  to  her 
surprise,  told  her  it  was  a  deed  she  had  signed  and  not  a  will. 

The  pleading  alleged  in  addition  that,  "in  the  event  it  is  held  that 
the  instrument  is  a  deed  in  law  and  in  fact  she  now  pleads  a  failure 
of  consideration  on  the  part  of  defendants  Mary  E.  Camp  and  S.  S. 
Camp,  to  wit:  That  said  defendants  falsely  and  fraudulently  agreed 
as  a  consideration  for  plaintiff  to  execute  said  instrument  of  writing 
that  they  would  in  a  short  time  move  to  and  live  upon  said  lots  with 
plaintiff,  give  comfort  to,  take  care  of  and  provide  for  her  during 
her  life,  and  that  the  repiesentations  so  made  were  d^eceitful,  false 
and  fraudulent  and  did,  coupled  with  the  deception  and  undue  in- 
fluence heretofore  set  out,  influence  and  #ause  plaintiff  to  sign  said 
instrument,  and  that  she  would  not  have  signed  the  same  had  not 
said  deceit,  false  and  fraudulent  promise  been  made  to  her  by  defend- 
ants. That  defendants  have  wholly  failed  to  carry  out  and  perform 
their  said  false  and  fraudulent  promises  to  plaintiff,  though  often 
requested. 

"Wherefore  plaintiff,  because  of  said  deception,  false  and  fraudtdent 
repnesentations,  undue  influence  and  failure  of  defendants  to  execute 
said  representations,  asks  the  court  to  give  her  judgment  cancelling 
and  holding  for  naught  said  instrument  of  writing  and  that  she  be 
ouieted  in  her  title  and  possession  of  said  lots,  and  for  such  other  and 
further  relief,  general  and  special  as  she  may  be  entitled  to  in  law 
or  in  equity." 

By  what  was  styled  a  supplemental  petition  plaintiff  made  an  ex- 
press averment  that  at  the  time  defendants  made  the  false  promise 
allied,  they  did  not  intend  to  fulfil  and  carry  it  out. 

Upon  exceptions  the  court  very  properly  struck  from  the  said  petition 
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certain  oratorical  expressions  of  the  pleader.  It  however  sustained  an 
exception  which  was  upon  the  ground  "that  plaintiff  sought  to  en- 
graft a  parol  condition  subsequent  to  a  deed  duly  executed  and  delivered, 
which  the  law  will  not  permit.^'  The  record  indicates  that  this  ruling 
was  escepted  to.  Its  effect,  as  we  perceive  from  the  charge  submit- 
ting the  case,  was  to  hold  that  the  instrument,  if  intendied  as  a  deed, 
could  not  be  set  aside  on  account  of  the  false  and  fraudulent  promises. 
This  view  is  not  in  accord  with  the  decisions  on  the  subject.  Henderson 
V.  San  Antonio  &  M.  G.  B.  B.  Co.,  17  Texas,  580;  Clark  v.  Haney, 
62  Texas,  611;  Chicago,  T.  &  M.  By.  Co.  v.  Titterington,  84  Texas,  218, 
The  amended  petition  stated  a  case  for  the  annulment  of  the  instrument 
upon  two  grounds  of  fraudulent  conduct  1st.  That  plaintiff  was  mis- 
led into  believing  that  the  paper  was  a  will,  and  thus  executing  it. 
2d.  That  if  this  was  not  so,  and  she  executed  it  as  a  deed,  then  she 
was  entitled  to  have  it  set  aside  because  it  was  procured  from  her  by 
means  of  the  false  and  fraudulent  promises  made. 

It  was  error  to  strike  out  the  latter  feature  of  the  petition  on  a  de- 
murrer. The  contention  of  appellee  is  that  if  this  was  error,  the  tes- 
timony given  by  plaintiff  at  the  trial  shows  conclusively  that  she  was 
not  prejudiced  by  the  ruling,  as  her  testimony  at  the  trial  was  that 
defendants  kept  after  her  to  will  the  property  to  Mary,  that  after 
awhile  she  told  them  to  have  a  will  prepared  and  she  would  sign  it. 
That  they  had  Henry  Martin  come  to  the  house  and  she  told  him  that 
she  wanted  him  to  write  her  will  and  he  went  to  a  table  and  had 
a  paper,  and  asked  her  to  sign  it;  that  he  did  not  read  it  to  her  nor 
explain  it,  and  after  she  signed  it  he  took  it  off;  that  she  thought 
she  signed  a  will  and  that  she  always  said  it  was  a  will;  that  she 
did  not  intend  to  make  a  deed  of  conveyance  and  if  she  had  known 
the  paper  was  a  deed  she  would  not  have  signed  it;  that  Ae  told 
Henry  Martin  she  wanted  him  to  write  a  will,  and  she  thought  it  was  a 
will.  She  asserted  that  she  had  never  stated  to  various  persons  named 
that  she  was  going  to  deed  or  had  deeded  the  property  to  her  daughter. 

Her  testimony  at  the  trial  negatives  the  theory  that  she  thought  she 
was  executing  a  deed,  and  shows  that  she  had  no  case  upon  the  theory  of 
that  part  of  the  petition  which  was  strickoi  out.  In  view  of  her 
testimony  we  are  of  opinion  that  she  herself  shows  that  she  has  sus- 
tained no  injury  by  the  ruling.    The  judgment  is  affirmed. 

Affirmed. 

Writ  of  error  refused. 


El  Paso  Southwestern  Bailway  Company  v.  E.  A.  Barrett. 

Decided  April  3,   1907. 

1. — BnppretBion  of  Beposltloii — ^Act  of  1905  Construed. 

Under  the  provisions  of  article  2284  of  the  Revised  Statutes,  as  am^ided  by 
the  Act  of  1905,  the  right  to  suppress  a  deposition  at  any  time  exists  only 
when  any  of  the  provisions  of  that  particular  article  has  been  violated  by  a 
paxty  to  the  suit,  and  that  fact  is  made  to  appear  aliunde  the  deposition. 

8. — Same— ITotice  of  Taking  Deposition. 

The  requirement  under  the  Act  of  1905  that  the  notary  taking  depositions 
shall  give  at  least  five  days  notice  to  the  parties  is  found  in  article  2282  aa 
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amended  by  that  act,  and  not  in  article  2284.  Hence  a  motion  to  suppress  a 
deposition  because  of  the  faUure  of  the  officer  to  give  such  notice  can  not  be 
made  at  any  time,  but  is  controlled  by  the  unamended  article  2289,  Revised 
Statutes,  and  must  be  made  at  the  first  term  after  the  deposition  is  filed  in 
court. 

8.— AppUoatlon  for  Continiiaiioe— XnsuAoient  Diligenoe. 

Where  counsel  for  defendant  made  a  waiver  in  writing,  of  time,  service 
of  copy,  filing  of  interrogatories,  issuance  of  commission,  etc.,  and  the  deposi- 
tions taken  under  said  agreement  were  filed  in  the  clerk's  office  on  September 
1,  1905,  and  such  filing  duly  noted  at  the  time  on  the  proper  docket,  and  said 
depositions  were  taken  from  the  clerk's  office  by  plaintiff's  counsel  on  Sep- 
tember 9,  1905,  and  receipted  for  on  the  proper  docket,  and  the  case  was  not 
called  for  trial  imtil  June  8,  1906,  during  which  time  the  deposition  remained 
in  the  possession  of  plaintiff's  counsel,  an  application  for  continuance  on  the 
ground  that  defendant  did  not  know  of  the  existence  of  the  deposition  and 
required  time  to  procure  testimony  to  rebut  the  same,  was  properly  overruled. 
Hie  deposition  tended  to  prove  an  issue  clearly  presented  by  the  pleading  and 
defendant  should  have  prepared  to  meet  it. 

4w— Hew  Trial — ^Hewly  IMsooYered  Eyldenoe. 

When,  during  the  progress  of  a  trial,  the  importance  of  certain  absent  tes- 
timony is  developed  it  is  the  duty  of  the  party  desiring  such  testimony  to  with- 
draw his  announcement  of  ready  for  trial  and  ask  for  a  continuance  for  the 
purpose  of  obtaining  the  testimony.  Failing  in  this,  a  motion  for  new  trial 
cm  the  ground  of  newly  discovered  testimony  is  properly  overruled. 

iw— irnforeseen  Aoddent — ^Proximate  Consequences. 

In  a  suit  for  personal  injuries  a  charge  requested  by  defendant  to  the  effect 
that  if  the  jury  believed  from  the  evidence  that  plaintiff's  injuries  resulted 
from  an  accident  which  could  not  have  been  foreseen  by  defendant  by  the 
use  of  ordinary  care,  they  should  return  a  verdict  for  defendant,  was  properly 
refused  because  the  injurious,  proximate  and  natural  consequences  of  an  act  of 
negligence  are  always  deemed  to  be  foreseen. 

6v— Penonal  Injury— Loss  of  Time — ^Pleading. 

The  loss  of  time  consequent  upon  a  personal  injury  may  be  proved  without 
specific  allegation  of  the  same. 

Appeal  from  the  District  Court  of  El  Paeo  County.  Tried  below 
before  Hon.  J.  M.  Gk)ggin. 

Patterson,  Buckler  &  Woodson,  for  appellant. — The  court  erred  in  not 
rappieesing  the  deposition  of  Herbert  Athons,  but  whether  it  did  or  not^ 
the  application  for  a  continuance  should  have  been  granted  as  it  was 
evident  defendant  did  not  know  of  the  existence  of  said  deposition 
and  the  court  should  have  granted  it  time  to  procure  testimony  to  meet 
the  teetimonv  of  this  wiinese.  Grimes  v.  Watkins,  69  Texas^  133; 
Watts  V.  Holland,  56  Texas,  62 ;  Hipp  v.  Bissdl,  3  Texas,  18. 

The  court  should  have  granted  the  motion  for  a  new  trial  on  the 
grounds  set  up  therein  as  the  testimony  of  P.  C.  Clark  was  discovered 
too  late  to  be  procured  at  the  trial,  and  there  was  no  lack  of  diligence 
on  appellant's  part  in  its  efforts  to  procure  said  witness's  testimony,  and 
the  testimony  of  the  witness  was  most  material  in  favor  of  the  defendant. 
Texa0  &  Pac.  Ry.  v.  Barron,  78  Texas,  426 ;  Texiae  &  Pac.  Ry.  v.  Casey, 
62  Texas,  122;  Galveston,  H.  &  S.  A.  Bv.  v.  Bracken,  59  Texas,  71; 
Hagerty  v.  Scott,  10  Texas,  629 ;  Allyn  v.  Willis,  66  Texas,  66 ;  Standard 
Life  Insurance  Co.  v.  Askew,  11  Texas  Civ.  App.,  60;  Houston  &  T. 
C.  By.  V.  Porsyih,  49  Texas,  171;  Mitchell  v.  Bass,  26  Texas,  372} 
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Wolf  V.  Mahan,  57  Texas,  175;  Buford  v.  Bostick,  50  Texas,  371; 
Chinn  v.  Taylor,  64  Texas,  387 ;  Halliday  v.  Lambright,  68  S.  W.  Rep. 
713. 

Beauregard  Bryan  and  B.  V.  Bowden,  for  appellee. 

JAMES,  Chief  Justice. — ^Barrett  sued  appellant  for  damages  sus- 
tained while  in  the  employ  of  appellant  as  an  apprentice  to  the  boiler 
maker  in  the  shops  at  Douglas,  Arizona,  while  engaged  in  cutting  rivets 
from  an  old  boiler  and  using  a  side-set  while  his  co-worker  struck  it  with 
a  sledge  hammer,  and  thereby  causing  a  piece  of  metal  to  fly  off  the 
side-set,  which  put  out  his  left  eye.  A  side^et  is  a  tool  made  purposely 
to  cut  rivets  oflf  boilers.  The  head  of  a  rivet  projects  be3'ond  the 
side,  and  the  side  is  held  by  hand  and  set  is  put  upon  the  rivet  and 
is  struck  by  a  sledge  hammer  which  cuts  it  off  after  a  number  of  blows. 

The  petition  alleged:  "That  plaintiff  while  holding  said  side-set  as 
such  apprentice  was  acting  with  due  caution  and  was  in  the  usual 
place  occupied  by  said  workers  as  himself  in  said  work;  that  plain- 
tiff says  and  charges  that  the  set  used  on  said  October  19,  1904,  from 
which  said  sliver  and  piece  of  steel  flew  off  and  put  out  his  eye  was 
battered  down  and  it  had  been  used  for  some  time  and  was  of  a  mater- 
ial and  texture  inferior  to  the  kind  that  should  have  been  used  in 
making  sets,  and  was  wholly  imfit  for  the  purpose  for  which  it  was 
being  used  at  the  time;  but  plaintiff  was  not  informed  and  did  not 
know  of  the  kind  and  character  of  the  material  used  in  making  said 
side-set  until  after  the  accident  to  his  left  eye;  that  the  defendant 
railroad  company  did  know  that  said  set  was  of  inferior  material 
and  would  after  use  throw  off  slivers  of  pieces  when  being  violently 
struck,  or  should  have  known  this  fact  by  the  use  of  ordinary  care 
and  diligence;  that  defendant  was  careless  and  negligent  in  supply- 
ing him  with  said  set  to  work  with,  because  the  same  was  friable 
and  of  faulty  and  bad  material,  and  that  the  faulty,  bad  and  inferior 
material  of  which  said  set  was  made  was  known  to  defendant  and 
its  dangerous  character  and  unfitness  for  use  was  known  to  the  de- 
fendant, or  could  have  been  known  to  defendant  by  the  use  of  ordinary 
care  and  diligence  on  the  part  of  the  said  defendant." 

Defendant  answered  by  general  denial;  that  at  the  time  plaintiff 
was  injured  the  common  law  was  in  force  in  Arizona  and  that  under 
it  plaintiff's  injury,  if  caused  by  the  negligence  of  anyone  was  caused 
by  the  negligence  of  his  fellow  servant,  and  alleging  that  no  such 
fellow  servant  statute  as  exists  in  Texas  existed  in  Arizona,  and  that 
his  injury  was  caused  by  his  own  negligence  and  that  he  assumed 
the  risk.  And  further  that  the  occurrence  was  an  unavoidable  acci- 
dent and  could  not  have  been  foreseen. 

Plaintiff  recovered  a  judgment  for  $3,500. 

The  court  refused  to  suppress  the  deposition  of  Herbert  Athens,  and 
this  is  the  subject  of  the  first  assignment  of  error.  A  commission  was 
issued  to  take  the  deposition  of  this  witness  upon  an  agreement  waiving 
time  and  providing  that  such  commission  might  issue  and  that  any 
officer  might  take  his  deposition,  wherever  he  might  be  found  and  be- 
fore any  officer  authorized  by  the  laws  of  Texas.     It  was  taken  by  a 
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notary  public  at  Los  Angeles,  California,  the  following  being  the  cap- 
tion and  certificate  of  said  officer  to  said  deposition: 

CAPTION:  "In  the  4l8t  District  Court  sitting  at  El  Paso,  Texas, 
No.  5454.  E.  A.  Barrett,  Plaintiff,  v.  El  Paso  Southwestern  Ry.  Co.  de- 
fendant. Be  it  remembered  that  pursuant  to  the  commission  and  stipu- 
lation hereto  annexed,  and  on  the  25th  day  of  August,  1905,  at  Los 
Angeles,  California,  in  the  county  of  Los  Angeles,  State  of  California, 
before  me,  J.  L.  Murphy,  a  Notary  Public  in  and  for  said  County 
of  Los  Angeles,  personally  appeared  Herbert  Athons,  a  witness  pro- 
duced on  behalf  of  the  plaintiflE  in  the  above  entitled  action,  now  pend- 
ing in  the  said  District  Court,  who  being  first  by  me  doily  sworn 
was  then  and  there  interrogated  by  me  upon  the  interrogatories  di- 
rect and  cross  and  answered  and  testified  as  follows: 

CERTIFICATE : 

''The  State  of  California, 

County  of  Los  Angeles. 

"I,  J.  L.  Murphy,  a  Notary  Public  in  and  for  said  County,  hereby 
certify  that  the  witness  in  the  foregoing  deposition  named  Herbert 
AthoDS  was  by  me  duly  sworn,  that  said  depositioii  was  then  and  there 
taken  at  my  office  in  the  city  of  Los  Angeles  at  No.  202  New  High 
Street  in  the  City  of  Los  Angeles,  State  of  California,  and  on  the  25th 
day  of  August,  1905,  between  the  hours  of  ten  A.  M.  and  six  P.  M.  of 
that  day.  That  said  answers  to  said  interrogatories  direct  and  cross 
were  reduced  to  writing  by  me  and  when  completed  was  by  me  care- 
fully read  to  said  witness  and  being  by  him  corrected  was  by  him 
subscribed  in  my  presence. 

"In  witness  whereof  I  have  hereunto  subscribed  my  name  and  affixed 
my  seal  of  c^ce  this  25th  day  of  August,  1905. 

J.   L.   Murphy, 
Notary  Public  in  and  for  the 
County  of  Los  Angeles,  State 
of  California/* 

The  act  of  1905  in  its  article  2282  enacts  that  the  officer  taking 
the  deposition  shall  give  at  least  five  days'  notice  in  writing  to  the 
parties  of  time  and  place  of  taking.  Its  article  2284  amending  original 
article  2284,  Rev.  Stats.,  as  the  caption  declares,  provides  with  partic- 
ularity the  mode  and  manner  of  taking  and  returning  the  answers  of 
the  witness,  and  provides  further  that  parties  being  present  may  take 
notes,  and  declaring  it  unlawful  for  them  to  make  any  suggestions 
to  the  witness  or  officer,  declaring  it  unlawful  for  the  witness  to  use 
or  refer  to  any  memorand^im  or  writing  except  such  as  he  would  be 
permitted  to  use  under  the  rules  of  evidence  if  testifying  in  court, 
which  memoranda  or  writing  shall  be  identified,  attached  and  returned 
by  the  officer  with  the  answers,  and  provides  further  "that  if  at  any 
time  after  said  deposition  has  been  filed  it  shall  be  made  to  appear 
that  any  of  the  provisions  of  this  article  have  been  violated  such 
deposition  shall  be  suppressed  at  the  cost  of  the  party  guilty  of  such 
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The  right  to  suppress  at  any  time  under  article  2284  exists  only  in 
reference  to  violations  of  its  own  provisionfi,  and  therefore  the  faUuie 
to  give  five  days  notice,  which  is  not  one  of  its  proviaions,  does  not 
come  within  the  class. 

There  are  many  other  objections  which  go  to  the  form  and  manner 
of  taking  a  deposition,  not  dealt  with  by  said  article  2284 ;  for  example, 
objections  to  answers  because  not  responsive;  to  questions  because 
leading.  To  such  objections  original  article  2289  undoubtedly  still 
applies.  The  latter  article  was  left  unrepealed,  and  it  was  the  intention 
of  the  Legislature  thait  it  should  remain  in  force,  except  where  its  pro- 
visions are  in  conflict  and  irreconcilable  with  the  provisions  of  said 
article  2284,  and  therefore  insofar  as  they  can,  consistently  with  the 
legislative  intent  gathered  from  article  2284,  stand  together,  effect 
should  be  given  article  2289. 

The  article  2284  of  the  Act  of  1905  is  significant  in  providing: 
*That  if  at  any  time  after  said  deposition  has  been  filed  it  shall  be 
mad'e  to  appear  that  any  of  the  provisions  of  this  article  have  been 
violated  such  deposition  shall  be  suppressed  at  the  cost  of  the  party 
guilty  of  such  violation.'*  The  whole  of  this  provision  must  be  con- 
sidered in  construing  it.  It  indicates  from  it  that  it  was  not  intended 
to  apply  to  all  violations  of  the  article,  because  it  provides  for  sup- 
pression for  violations  that  are  made  to  appear,  and  of  which  a  party 
is  guilty.  In  the  present  instance  the  violations  of  the  article  were  in 
no  wise  chargeable  to  any  party,  but  were  the  acts  of  the  officer. 
And  they  appear  from  the  face  of  the  deposition  and  were  not  such 
as  would  have  to  be  made  to  appear.  Due  regard  to  the  language 
quoted  suggests  that  the  right  of  a  party  to  suppress  at  any  time  was 
intended  only  for  cases  of  violation  committed  by  a  party,  which  would 
naturally  not  be  disclosed  in  the  deposition  itself,  nor  be  discovered 
with  readiness,  and  which  would  have  to  be  established  by  evidence  in  or- 
der to  be  made  to  appear.  We  think  it  was  not  intended  to  so  change  the 
law  as  to  permit  a  party,  where  the  violation  is  the  act  of  the  notary 
or  apparent  upon  his  certificate,  to  suppress  the  deposition,  without 
reference  to  time,  which  would  mean  that  he  could  do  so  even  at  the 
trial,  as  was  done  in  this  case.  We  conclude  that  the  objections  to 
the  deposition  were  controlled  by  article  2289. 

In  connection  with  the  second  assignment  appellant  states  in  propo- 
sitions that  the  court  erred  in  not  suppressing  the  said  deposition,  but 
whether  it  did  or  not,  the  application  for  continuance  ought  to  have 
been  granted  as  dtefendant  did  not  know  of  its  existence  and  the 
court  should  have  granted  time  to  enable  defendant  to  procure  testi- 
mony to  meet  the  te^timonv  of  the  witness.  At  the  time  the  deposition 
was  taken  the  law  of  1905  had  just  gone  into  effect.  The  five  days 
notice  was  not  given  by  the  officer.  Interrogatories  werc  crossed  and 
the  commission  issued  under  agreement  of  counsel  as  follows:  "Time, 
service  of  copy,  and  filing  of  foregoing  interrogatories  hereby  waived, 
and  commission  mav  issue  at  once  to  take  said  deposition  wherever 
said  witness  may  be  found,  before  any  officer  authorized  under  the 
lavrs  of  Texas  to  take  such  deposition.*'  The  deposition  was  returned 
and  filed  in  the  District  Clef's  office  September  1,  1905.  The  bill 
shows  that  it  was  taken  out  by  appellee's  counsel  on  September  9, 
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and  kept  by  them  imtil  the  trial,  June  8,  1906.  The  bill  shows 
^at  the  fling  of  the  deposition  on  September  1  was  noted  at  the 
time  by  the  clerk  of  the  court  upon  the  proper  docket,  and  when 
said  deposition  was  taken  by  plaintiff's  counsel  from  the  clerk's  office 
on  September  9,  1905,  such  taking  was  receipted  for  by  plaintiff's 
counsel  upon  the  proper  docket."  The  bill  further  shows  that  on  June 
6,  prior  to  the  announcement  of  ready,  there  was  inserted  (presumably 
witii  consent  or  knowledge  of  appellant's  counsel)  by  interlining  in 
the  petition  the  words :  "That  said  notification  was  given  to  defendant's 
agents  and  employees  A.  Struthers  and  M.  Drumy,"  thereby  alleging 
that  the  notice  of  the  unfit  and  dangerous  character  of  the  side-set  was 
given  defendant's  agents. 

The  application  for  continuance  was  made  after  the  court  refused 
to  suppress  and  was  to  acquire  an  opportunity  to  meet  the  testimony 
of  Anions  contained  ia  said  deposition,  defendant  not  knowing  of  the 
existence  of  said  deposition  and  therefore  not  prepared  to  meet  the 
evidence  contained  therein.  The  petition  very  clearly  alleged  the  de- 
fective composition  of  the  side-set  Defendant  was  in  no  position  to 
claim  that  it  did  not  know  of  this  issue,  and  claim,  because  it  was 
unprepared  with  testimony  to  meet  the  issue,  it  should  have  a  contin- 
uance. That  defendant  did  not  know  of  the  existence  of  Athens'  depo- 
sildon  tending  to  prove  such  issue,  would  not  help  tiie  matter,  because 
defendant  must  at  all  times  have  anticipated  proof  of  the  allegations 
of  the  petition,  and  was  in  no  better  position  to  ask  for  a  continuance 
than  it  would  have  been  had  Athens*  been  unexpectedly  produced  in 
person  as  a  witness.  In  no  event  could  defendant  claim  to  have  been 
surprised  by  the  production  of  testimony  adduced  to  prove  plaintiff's 
all^ations. 

The  suppression  of  the  deposition  was  asked'  upon  the  grounds  which 
went  only  to  the  manner  and  form  of  taking.  The  bill  of  exceptions 
Aows  that  all  that  was  presented  to  the  court  upon  that  hearing  was 
the  caption  and  the  certificate  to  the  deposition,  and  the  agreement 
concerning  the  issuance  of  the  commission.  The  position  of  appellant 
upon  the  motion  was  that  the  Act  of  1905  crave  it  the  right  at  any  time 
even  after  trial  begun,  to  suppress.  This  the  court  overruled,  we  think 
correctly,  for  Hie  reasons  above  given.  We  observe  that  in  ruling  on 
the  motion  to  suppress,  it  was  evidently  not  contended  that  for  equitable 
reasons  arising  from  the  conduct  of  appellee's  counsel  in  regard  to  taking 
out  and  withholding  the  depoeitioh  appellant  was  entitled  to  move 
to  suppress  during  the  trial.  Such  a  matter  might  have  been  available 
in  suppressing  this  deposition  at  that  time,  but  it  was  not  asserted  in 
suppression  of  it,  appellants  apparently  being  confident  of  their  posi- 
tion that  the  statute  of  1905  covered  the  case  and  entitied  them  to  move 
to  suppress  it  at  any  time. 

Ttere  being,  as  we  believe,  no  error  committed  in  not  suppressing 
the  deposition  upon  the  grounds  asked,  we  think  that  defendant  was 
not  entitled  to  demand  a  continuance  because  unprepared  to  meet  testi- 
mony which  went  to  establish  the  issue  alleged  in  the  petition,  whether 
tibat  testinK>ny  was  given  in  the  deposition  complained  of,  or  had  been 
otherwise  produced. 

The  third  assignment  is  tiiat  the  court  erred!  in  overruling  the  motion 
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for  a  new  trial  on  the  ground  of  newly  discovered  testimony^  to-wit: 
that  of  P  G.  Clark.  It  appears  that  Athons  testified  in  his  deposition 
that  the  side-set  in  question  was  composed  of  steel  too  hard  for  such 
a  tool^  and  that  he  knew  this  fact  because  when  plaintiff  was  injured 
he  brought  it  into  the  blacksmith  shop  where  witness  was  at  work  and 
he  then  saw  it  and  examined  it.  Clark's  affidavit  presented  with  the 
motion  was  that  the  side-set  was  dropped  by  plaintiff  as  soon  as  he 
was  hurt  and  that  it  was  not  taken  to  the  blacksmith  shop  but  that 
20  or  30  minutes  after  the  accident  he  saw  it  in  tlie  office,  and  that 
he  thought  he  gave  Murphy  the  side-set  after  witness  came  back  from 
the  blacksmith  shop  where  he  and  Barrett  went  just  after  the  accident. 
Murphy  was  a  witness  in  the  case  for  defendant  and  his  testimony  went 
to  show  that  Clark  picked  the  side-set  up  near  the  boiler  and  handed 
it  to  him.  Murphy,  and  that  he.  Murphy,  took  it  to  the  master  me- 
chanic's office.  Thus  this  testimony  of  Clark  would  have  been  cumulative. 

It  appears  also  that  Clark  remained  in  appellant's  employ  more  than 
ten  months  after  the  injury,  and  nine  months  after  this  suit  was  insti- 
tuted. He  left  its  employ  August  28,  1905.  The  deposition  of  Athons 
was  filed  September  1,  1905.  Counsel  for  defendant  made  affidavit 
that  about  six  months  before  the  case  was  set  for  trial  (it  was  tried 
in  June,  1906),  they  began  to  make  search  for  Clark  and  diligently 
searched  for  him  from  that  time  on  and  did  not  succeed  in  locating 
him  until  after  eleven  jurors  had  been  empanelled  to  try  the  case,  and 
that  immediately  they  telegraphed  Clark  at  Tucson,  Arizona,  urging 
him  to  come  to  El  Paso  to  testify  at  the  trial,  that  he  did  come  but 
arrived  the  day  after  the  trial;  "that  said  Clark  was  the  only  one  who 
witnessed  the  accident,  that  defendant's  counsel  neither  knew,  nor  had 
any  reason  to  believe  that  plaintiff  would  claim  that  the  side-set  was 
ever  removed  by  plaintiff  and  said  Clark  from  where  they  had  been 
using  it,  or  taken  to  the  blacksmith  shop  and  shown  to  Athons;  that 
said  Clark  by  his  affidavit  attached  swears  that  it  was  not  taken  away 
from  the  place  where  it  was  used  and  was  not  taken  by  him  or  plain- 
tiff to  the  blacksmith  shop,  or  away  from  the  boiler  shop  or  shown 
to  Athons,  that  said  Clark  has  not  been  in  the  employ  of  defendant  since 
long  prior  to  the  time  the  deposition  of  Athons  was  taken,  that  said 
Clark  left  Douglas  prior  to  the  time  said  deposition  was  filed  in  the 
clerk's  office  and  defendant  and  its  counsel  have  used  every  effort 
and  all  diligence  to  locate  said  Clark,  but  with  the  result  above  stated; 
that  while  defendant  and  its  counsel  never  knew,  or  had  any  reason 
to  believe  that  plaintiff  would  claim  that  said  Athons  had  seen  the 
side-set  as  above  stated,  yet  defendant  and  its  counsel  endeavored  to 
find  said  Clark  for  the  purpose  of  procuring  his  testimony  as  to 
how  the  injury  to  plaintiff  occurred  and  for  the  purpose  of  ascertaining 
the  facts  in  reference  to  the  accident  compl-ained  of;  that  because  of 
the  inability  of  defendant  and  its  counsel  to  find  Clark  they  were  unable 
to  know  until  after  tlie  trial,  and  did  not  know  until  then,  what  Clark 
would  testify  to,  and  said  Clark  being  the  only  person  other  th-an  plaiur 
tiff  who  was  present  when  plaintiff  was  injured,  is  the  only  witness 
by  whom  the  facts  set  forth  in  his  affidavit  could  be  proved.^' 

There  was  no  substantial  difference  in  plaintiff's  statement  and  that 
in  the  affidavit  of  the  proposed  witness  as  to  how  the  accident  occurred. 
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the  point  of  difference  in  their  testimony  being  as  to  whether  or  not 
the  side-set  was  taken  to  the  blacksmith  shop  where  Athons  says  he 
eaw  and  examined  it.  As  to  this  fact  defendsant  had  a  witness  Murphy 
whose  testimony  went  to  contradict  plaintiff  in  this  matter  and  to  prove 
whet  Clark  wonld  have  testified  to. 

We  recognize  that  the  fact  that  Clark's  testimony  would  have  been  cu- 
mulative was  of  itself  not  an  insuperable  reason  for  refusing  a  new  trial. 
Nor  is  it  necessary  for  us  to  hold  that  appellant  failed  to  show  suflScient 
diligence  in  respect  to  getting  the  testimony  of  Clark.  It  would  seem 
however  that  this  was  so,  because  the  deposition  of  Athons  was  filed 
in  the  clerk's  oflBce  three  months  before  defendant  began  to  make  efforts 
to  find  Clark.  The  fact  that  after  the  deposition  of  Athons  had  been 
on  file  for  nine  days,  it  was  taken  out  by  appellee's  counsel  and  kept 
until  the  trial,  would  not,  we  think,  enable  appellant  to  claim  that  it 
was  ignorant  of  the  existence  of  the  deposition  and  therefore  not  aware 
that  Athons  would  testify  that  the  side-€et  was  brought  to  his  black- 
smith shop.  It  was  shown  that  the  filing  of  the  deposition  was  noted 
on  the  docket,  and  a  receipt  therefor  left  by  appellee's  counsel  on  the 
docket,  and  it  would  seem  that  appellant's  counsel,  knowing  that  a 
commission  had  issued  to  take  the  deposition,  ought  in  the  exercise 
of  reasonable  attention  to  the  case,  to  be  charged  with  knowledge  of 
the  deposition,  and  that  a  delay  of  some  months  in  beginning  a  search 
lor  Clark,  was  not  due  diligence.  Clark  appears  to  have  left  appellant's 
service  about  the  time  the  deposition  was  filed,  when  it  was  probably 
easier  to  trace  his  whereabouts  than  it  was  several  months  later. 

However  this  may  be,  a  sufficient  reason  for  overruling  the  motion 
for  a  new  trial,  which  was  on  the  ground  of  newly  discovered  evidence, 
is  that  the  testimony  was  not  newly  discovered.  By  that  is  meant 
testimony  that  comes  to  a  party^s  knowledge  after  trial.  Defendant 
admittedly  was  cognizant  of  Athens'  deposition  at  the  commencement 
of  the  trial  and  before  the  jury  was  fully  selected.  Its  witness  Murphy 
was  on  hand  the  dav  before,  and  from  him  it  could  have  known  the 
importance  of  Clark  as  its  witness  on  the  issue  of  what  was  done 
with  the  side-set  after  the  injury.  It  certainly  had  that  knowledge  when 
Murphy  gave  his  testimony.  And  yet  instead  of  asking  leave  to  with- 
draw its  announcement  of  ready  and  to  ask  for  a  continuance  for  the 
purpose  of  securing  Clark  or  his  testimony,  it  was  satisfied  to  proceed 
with  the  trial,  with  the  testimony  of  Murphy  on  the  subject  and  some 
inconsistencies  in  plaintiff's  testimony,  and  take  its  chances  of  a  verdict. 
Dotson  V.  Moss,  58  Texas,  152;  City  of  Antonio  v.  Kreusel,  17  Texas 
Civ.  App.  594;  Fisk  v.  Holden,  17  Texas  408. 

The  fourth  assignment  of  error  is  that  under  the  evidence  a  peremp- 
tory charge  in  favor  of  defendant  should  have  been  given.  We  think 
this  assignment  not  well  taken. 

The  fifth  assignment  is  overruled.  The  sixth  assignment  also.  Under 
the  latter  there  is  a  proposition  in  respect  to  which  we  may  state  that 
the  testimony  was  not  such  as  made  it  appear  conclusively  that  defendant's 
negligence  was  not  a  cause  of  plaintiff's  injury.  We  overrule  the  eighth 
assignment  of  error  perceiving  no  error  in  the  charge  complained  of. 
Hie  evidence  was  that  the  person  mentioned  in  the  charge  complained 
of  by  the  eighth  assignment  was  defendanit's  vice-principal,  hence  we 
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overrule  that  assignment.  The  ninth  assignment  is  overruled  because  the 
matter  mentioned  in  the  special  instruction  was  suflBciently  covered 
in  the  main  charge  and  also  defendant's  special  charge  No.  14  which 
was  given.  The  same  with  regard  to  the  tenth  aiwl  eleventh.  The 
twelfth  is  not  well  taken  because  the  requested  charge  assumed  that 
the  blacksmith's  act  in  not  tempering  the  side-set  was  an  act  of  negli- 
gence. And  even  if  such  act  of  the  blacksmith  had  been  negligence 
of  a  fellow-servant,  still  the  charge  would  have  been  improper.  Texas 
&  Pac.  Ey.  V.  Kirk,  62  Texas,  233.  The  main  charge  suflBciently  dealt 
with  the  subject  of,  and  rendered  it  proper  to  refuse,  the  special  instruc- 
tions referred  to  in  the  fifteenth  assignment.  Athons'  testimony  leaves 
no  foundation  for  the  eighteenth  assignment.  The  nineteenth  is  with- 
out any  proposition.    The  twentieth  is- wholly  untenable. 

The  thirteenth  assignment  is  that  the  court  refused  to  give  a  charge 
on  unforeseen  accident.  The  charge  was :  "if  you  believe  from  the  evi- 
dence that  plaintiff's  injury  resulted  from  an  accident  which  could 
not  have  be^  foreseen  by  defendant  by  the  use  of  ordinary  care,  then 
your  verdict  will  be  for  defendant."  The  injurious,  proximate  and 
natural  consequences  of  an  act  of  negligence  are  always  deemed  to  be 
foreseen. 

The  main  charge  sufficiently  covered  the  subject  referred  to  by  the 
fourteenth  assignment. 

We  think  no  error  was  committed  in  the  matter  pointed  out  by  the 
sixteenth  'assignment. 

The  seventeenth  complains  of  this  portion  of  the  charge:  "and  in 
estimating  his  damages  you  will  take  into  consideration  the  mental 
and  physical  pain  suffered  by  him  in  consequence  of  his  injury,  and  if 
you  believe  from  the  evidence  that  in  consequence  of  his  injury  he 
has  heretofore  loat  time  you  will  take  that  into  consideration  in  esti- 
mating his  damages  and  you  will  allow  him  the  reasonable  value  of 
the  time  so  heretofore  lost  by  him  up  to  the  present  time,  if  any,  in 
consequence  of  his  injuries,"  etc.  It  is  claimed  that  this  was  improper 
because  the  petition  had  no  allegation  of  loss  of  time.  It  has  been 
uniformly  held  in  cases  of  alleged  total  disability,  that  loss  of  time 
may  be  proved  without  specific  allesration.  San  Antonio  &  A.  P.  Ry. 
V.  Wood,  92  S.  W.  Rep.  259 ;  Knittel  v.  Schmidt,  16  Texas  Civ.  App., 
10;  General  Elec.  Co.  v.  Murray,  74  S.  W.  Rep.  50.  We  cannot  see 
upon  principle  why  this  is  not  so  in  cases  of  alleged  partial  disability, 
where  loss  of  time  is  an  ordinary  and  natural  incident.  Watson  on 
damages,  §492.     Judgment  affirmed. 

Affirmed. 

JAMES,  Chief  Justice. — Having  omitted  in  the  opinion  to  dis- 
pose of  the  seventh  assignment  of  error,  we  here  do  so  by  stating  that 
the  testimony  was  not  such  as  demanded  a  verdict  for  defendant  in 
response  to  the  charge  mentioned  in  the  assignnsent. 

Writ  of  error  refused. 
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Edwakd  Eische  v.  Ulrich  H.  Rischb. 

Decided  AprU  3,  1907. 

l.—3leeeiTer— Partnership — ^Pleading. 

In  a  suit  by  one  partner  against  another  for  an  accounting  and  the 
appointment  of  a  receiver,  an  allegation  in  the  petition  **that  heretofore,  to  wit» 
on  or  about  May  1,  1899,  plaintiff  and  defendant  entered  into  a  partnership  for 
the  purpose  of  conducting  a  bottling  works,  bottling  soda  and  mineral  water  for 
sale  in  the  city  of  San  Antonio,  Bexar  County,  Texas,  imder  the  firm  name 
of  'Riscbe  Brothers,'  and  they  continued  to  conduct  said  partnership  business 
until  about  September  10,  1906,"  was  a  sufficient  allegation  of  the  partnership; 
it  was  not  necessary  to  set  out  the  details  of  the  partnership,  and  said  allega- 
tion together  'with  the  allegation  that  plaintiff  had  been  ousted  from  partici- 
pation in  the  management  of  the  partnership  affairs,  and  that  it  was  probable 
the  partnership  assets  would  be  lost,  was  sufficient  to  authorize  the  appointment 
of  a  receiver  under  article  1465  of  the  Revised  Statutes. 

8. — Application  for  Beoelyer — ^Dnty  of  Court. 

Upon  an  application  for  a  receiver  for  a  partnership  the  court  is  not  required 
to  pass  on  any  question  involving  the  respective  or  ultimate  rights  of  the  part- 
ners, but  the  matters  alleged  must  require  the  dissolution  of  the  partnership. 
The  court  is  vested  with  large  discretion  as  to  the  necessity  for  a  receiver,  and 
its  decision  when  the  evidence  is  conflicting  is  conclusive. 

3y — Same — Statute  Construed — Case  Criticized. 

Under  the  provisions  of  article  1492,  Revised  Statutes,  one  partner  suing 
another  need  not  allege  and  prove  that  the  partnership  property  is  in  danger 
of  being  lost,  removed  or  materially  injured,  to  entitle  him  to  a  receiver; 
it  is  sufficient  if  he  has  been  wrongfully  excluded  from  participation  in  the 
management  of  the  partnership  affairs.  The  statement  to  the  contrary  in  the 
case  of  Bank  y.  Dunham,  44  S.  W.  Rep.,  605,  is  obiter  dictum. 

Appeal  from  the  37th  District  Court,  Bexar  County.  Tried  below 
before  Hon.  Edward  Dwyer. 

C  K.  Breneman,  for  appellant. — The  Dietrict  Court  erred  in  over- 
ruling defendant's  first  special  exception  to  plaintiflTs  original  petition^ 
which  is  as  follows: 

"1.  It  does  not  set  out  the  facts  constituting  the  cause  of  ection 
with  suflBcient  certainty,  because,  this  is  an  action  between  alleged 
partners,  a  suit  brought  for  an  accounting,  the  winding  up  of  an 
alleged  partnership,  and  for  the  appointment  of  a  receiver,  and  there 
is  no  sufficient  averment  of  pai'tnership  between  plaintiff  and  defendant.*' 
The  averment  of  said  petition  that  on  or  about  May  1,  1899,  plaintiff 
and  defendant  entered  into  a  partnership,  etc.,  and  the  averment,  "that 
notwithstanding  such  partnership  agreement,  etc.,''  are  allegations  of 
conclusions  of  law.  Besides,  facts  must  be  alleged  in  the  petition  show- 
ing the  necessity  for  a  receiver ;  «nd,  under  article  1465  Revised  Statutes, 
when  a  receiver  is  prayed  for,  it  must  be  alleged  that  the  property 
described  therein  as  belonging  to  the  partnership,  is  in  danger  of  being 
lost,  removed  or  materially  injured.  Bevised  Statutes  art.  1465 ;  Webb 
V.  Allen,  15  Texas  Civ.  App.  605;  15  Enc.  PI.  and  Pr.  1083  and  notes; 
15  Enc.  PI.  and  Pr.  716. 

In  an  action  between  partners,  when  a  receiver  is  prayed  for  to  take 
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charge  of  the  partnership  property  pending  the  litigation,  under  the 
statute  of  this  State,  article  1465,  Revised  Statutes,  it  must  be  shown 
that  the  property  is  in  danger  of  being  lost,  removed  or  materially 
injured.  This  provision  of  the  statute  is  mandatory.  Revised  Statutes 
article  1465;  City  National  Bank  v.  Dunham,  44  S.  W.  Rep.  607; 
Lancaster  v.  Asheville  St  Ry.  Co.,  90  Fed.  Rep.  133. 

B.  J.  Boyle,  for  appellee. 

FLY,  Associate  Justice. — This  is  an  action  instituted  by  appellee 
against  appellant  in  ^\ilich  it  was  alleged  that  appellant  and  appellee 
were  partners  and  that  appellee  had  been  excluded  from  participation 
in  the  management  of  the  partnership  property  and  in  the  profits  arising 
therefrom,  and  prayed  for  an  accounting  and  the  appointment  of  a 
receiver  to  take  charge  of  the  partnership  property.  The  petition  was 
verified  by  afBdavit  and  was  met  by  a  sworn  denial  of  the  partnership 
and  other  defensive  matter  on  the  part  of  appellant.  The  application 
was  heard,  not  upon  the  affidavits  alone,  but  upon  oral  testimony  as 
well.  The  court  entered  an  interlocutory  order  appointing  a  receiver, 
and  from  that  order  this  appeal  has  been  perfected  under  the  provision 
of  article  1383,  Revised  Statutes,  w^hich  authorizes  an  appeal  from  an 
interlocutory  order  of  the  District  Court  appointing  a  receiver  or  trustee. 
No  question  can  be  determined  on  this  appeal  except  the  authority 
of  the  District  Court  to  appoint  the  receiver  under  the  allegations  and 
evidence. 

The  petition  alleged  "that  heretofore  to-wit,  on  or  about  May  1, 
1899,  plaintiff  and  defendant  entered  into  a  partnership  for  the  purpose 
of  conducting  a  bottling  works,  bottling  soda  and  mineral  water  for 
sale  in  the  City  of  San  Antonio,  Bexar  County,  Texas,  under  the  firm 
name  of  ^Rische  Brothers,'  and  they  continued  to  conduct  said  part- 
nership'business  until  about  September  10,  1906.'*  That  is  a  sufficient 
allegation  of  the  partnership  existing  between  the  parties  and  the 
court  did  not,  as  claimed  in  the  first  assignment  of  error,  err  in  over- 
ruling the  special  exception  which  set  up  the  insufficiency  of  the  petition 
to  allege  a  partnership.  No  such  exception  as  is  copied  in  the  assign- 
ment of  error  was  ever  made  by  appellant,  and  while  we  have  considered 
it,  we  will  not  go  beyond  it  and  consider  the  point  that  there  is  no 
allegation  that  the  property  is  in  danger  of  being  lost,  renuoved  or 
materially  injured,  which  is  not  mentioned  in  the  exception  copied 
in  the  assignment  of  error. 

The  second  assignment  of  error  is  not  well  taken.  The  averment 
of  a  partnership  was  sufficient  without  giving  the  details  of  the  same. 
If  appellee  was  a  partner  in  the  concern  he  had  the  right  to  an  account- 
ing no  matter  what  his  interest  might  be.  He  alleged  that  he  had 
been  ousted  from  the  partnership  by  appellant  and  had  been  refused 
a  settlement  and  adjustment  of  the  partnership  matters,  and  that  his 
partner  had  refused  to  allow  him  to  participate  ifa.  the  management 
of  the  business  and  that  it  was  probable  that  the  assets  and  accounts 
may  be  lost  to  appellee.  That  was  sufficient  under  the  statute  to 
authorize  the  appointment  of  a  receiver.    Art.  1465,  Rev.  Stats. 

Upon  an  application  for  a  receiver  for  the  partnership  assets  the 
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court  WBS  not  called  on  to  pass  upon  questione  of  righta  between  the 
partners,  the  sole  object  being  to  protect  and  retain  the  assets  for  the 
benefit  of  those  to  whom  it  should  subsequently  appear  that  they  belong. 
It  is  also  a  rule  that  a  receiver  will  not  be  appointed  unless  the  matters 
alleged  will  ultimately  entitle  the  complainant  to  a  dissolution  of  the 
partnership.  One  of  the  grounds  for  dissolving  a  partnership  is  where 
the  party  applying  for  a  dissolution  of  the  partnership  is  excluded  from 
the  management  or  a  participation  in  the  profits  of  the  firm.  Each 
member  of  a  partnership,  in  the  absence  of  an  agreement  to  the  con- 
trary, has  the  right  to  share  in  the  management  of  the  firm  affairs 
and  to  participate  in  the  profits,  and  a  refusal  of  one  or  both  of  these 
rights  is  sufficient  to  warrant  a  decree  of  dissolution  of  the  partnership 
and  the  appointment  of  a  receiver. 

Before  a  receiver  can  be  appointed  in  cases  between  members  of  a 
partnership  the  due  existence  of  the  partnership  must  be  esitablished 
either  by  the  admission  of  the  defendant,  or  by  other  competent  testi- 
mony. We  conclude  that  the  evidence  was  sufficient  to  show  a  part- 
nership between  appellant  and  appellee,  and  the  other  facts  demanding 
the  appointment  of  a  receiver,  in  so  far  as  it  was  necessary  in  a  pro- 
ceeding like  the  one  in  which  this  appeal  has  been  taken.  The  denial 
of  the  partnership  is  not  sufficient  to  prevent  the  appointment  of  a 
receiver,  when  the  court  is  satisfied  from  the  eviden<}e  in  support  of 
the  application  that  the  partnership  relation  exists.  In  a  case  of  this 
kind  it  need  not  appear  conclusively  that  the  plaintiff  is  entitled  to 
recover.  "The  court  appointing  a  receiver  is  invested  with  a  large 
discretion  as  to  the  necessity,  and  its  decision  of  the  facts  upon  the 
supporting  and  counter  affidavits,  when  they  are  conflicting,  must  be 
accepted  tis  conclusive."  Houston  Cemetery  Co.  v.  Drew,  13  Texas 
Civ.  App.  536 ;  Hottenstein  v.  Conrad,  9  Kan.  435 ;  High,  Rec.  §479. 

Article  1465  provides  that  receivers  may  be  apppointed  "in  an  action 
by  a  vendor  to  vacate  a  fraudulent  purchase  of  property,  or  by  a 
creditor  to  subject  any  property  or  fund  to  his  claim,  or  between  partners 
or  others  jointly  owning  or  interested  in  any  property  or  fund,  on 
the  application  of  the  plaintiff  or  any  party  whose  right  to  or  interest 
in  the  property  or  fund  or  the  proceeds  thereof  is  probable,  and  where 
it  is  shown  tiiat  the  property  or  fimd  is  in  danger  of  being  lost> 
removed  or  materially  injured."  In  the  case  of  City  Nat.  Bank  v. 
Dunham,  44  S.  W.  Hep.  605,  the  Court  of  Civil  Appeals  of  the  Fifth 
District  held  that  in  each  of  the  cases  mentioned  in  the  statute,  as  a 
basis  for  the  appointment  of  a  receiver,  it  must  be  shown  "that  the 
property  or  fund  is  in  danger  of  being  lost,  removed  or  materially 
injured."  That  declaration  was  made  in  a  case  in  which  creditors  were 
applying  for  an  injunction  to  restrain  the  disposition  of  property  con- 
veyed to  trustees  and  for  the  appointment  of  a  receiver.  It  was  shown 
that  the  plaintiffs  had  an  adequate  remedy  at  law  and  it  was  unneces- 
sary for  the  court  to  construe  the  statute  as  it  did,  and  if  such  con- 
struction should  have  been  made  it  could  have  had  no  force  except  as 
applied  to  the  class  of  litigants  involved  in  the  suit.  The  settiement 
of  partnership  affairs  was  not  involved,  and  we  feel  confident  that 
if  they  had  been  the  court  would  not  have  held  as  it  did  in  view  of 
the  provision  in  article  1492  Bev.  Stats.,  that  nothing  contained  in 
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the  Act  of  1887,  of  which  art.  1465  is  a  part,  "shall  prevent  a  member 
of  any  copartnership  from  having  a  receiver  appointed  whenever  a  cause 
of  action  arises  between  the  copartners."  That  provision  had  the  effect 
of  relieving  one  partner  suing  another  from  proving  that  the  part- 
nership property  is  in  danger  of  being  lost,  removed  or  materially 
injured.  In  other  words  it  left  the  question  of  receivers,  as  between 
partners,  just  as  it  was  fixed  by  the  rules  of  equity.  One  of  those 
niles  is  that  a  receiver  will  be  appointed  if  one  partner  wrongfully 
excludes  another  from  the  management  of  the  partnership  affairs  even 
though  the  partnership  assets  are  not  endangered.  Beach  on  Beoeivers, 
§§93  and  566. 

In  case  of  one  partner  applying  for  a  receiver  of  partnership  property, 
who  shows  that  he  has  been  wrongfully  excluded  from  participation 
in  the  management  and  control  of  partnership  property,  proof  of  that 
fact  alone,  without  evidence  of  insolvency  of  the  partner  of  whom 
complaint  is  made,  is  sufficient  to  justify  the  appointment  of  a  receiver. 
Beach  on  Receivers  §574.  In  that  section  is  quoted  the  following 
language  of  Lord  Eldon  on  the  subject  under  consideration:  "The 
most  prominent  point  on  which  the  court  acts  in  appointing  a  receiver 
of  a  partnership  concern,  is  the  circumstance  of  one  partner  having 
taken  upon  himself  the  power  to  exclude  another  from  as  full  a  share 
in  the  management  of  the  partncmhip  as  he,  who  assumes  that  power, 
himself  enjoys.'^ 

None  of  the  assignments  can  be  sustained  and  the  judgment  is 
affirmed. 

Affirmed. 

Application  for  writ  of  error  dismissed  for  want  of  jurisdiction. 


Pbteb  McClelland  v.  Hugh  McClelland  et  al. 

Decided  April  3,   1907. 

Estates  of  Decedents — ^WiU — Trust — Jurisdiction. 

A  testator,  dying  in  18SG,  made  by  his  will  certain  bequests  to  his  widow, 
and  entrusted  the  rest  of  his  estate  to  an  executor  to  be  managed  for  twenty-five 
years,  with  provision  for  a  home  and  monthly  allowance  to  his  son,  who  was 
to  receive  the  estate  at  the  end  of  that  period.  All  debts  were  settled  by  a 
temporary  administrator  during  the  pendency  of  litigation  over  the  probate  of 
the  will.  The  executor  received  the  estate  in  1895,  and  continued  to  execute  the 
trust  until  his  death,  in  1905.  The  widow,  meantime,  elected  not  to  take  under 
the  will,  and  received  the  share  given  her  by  law.  Held,  that  the  exeeutor,  at 
his  death,  was  managing  the  estate,  not  as  executor,  but  as  a  trustee,  holding 
the  legal  title  under  the  will;  that  the  County  Court  had  no  jurisdiction  to 
take  control,  on  his  death,  by  appointment  of  an  administrator  with  the 
will  annexed;  and  that  the  District  Court  alone  had  power  to  appoint  a  new 
trustee  to  carry  out  the  trust. 

Appeal  from  the  District  Court  of  McLennan  County.    Tried  bdow 
before  Hon.  Marshall  Surratt. 

Baker  &  Thomas,  for  appellant. — The    County    Court    under    the 
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Constitntion  and  laws  of  Texas  and  the  constmction  thereof,  by  our 
Appellate  Courts,  under  the  pleadings  of  appellees  and  the  agreed  facts 
of  this  case,  was  vested  with  original  and  exculsive  jurisdiction  over 
the  estate  of  Peter  McClelland,  deceased,  upon  the  death  of  William 
li.  Prather,  independent  executor.  Constitution,  art.  5  sec.  15;  Rev. 
Stats.,  arts.  1912,  1924,  2009,  2012-2014,  1913,  1997,  1973,  2020 
In  re  Estate  Grant,  93  Texasy  68;  Boy  v.  Whitaker,  92  Texas,  346 
Pranks  v.  Chapman,  61  Texas,  576;  Prisby  v.  Withers,  61  Texas,  134 
Blanton  v.  Mayes,  58  Texaa,  422;  Tippet*  v.  Mize,  30  Texas,  362 
Langley  v.  Harris,  23  Texas,  565;  Ansley  v.  Baker  14  Texas,  611 
Hogan  V.  Kavanaugh,  34  N.  E.  Bep.,  293;  Williams  v.  Miles,  87  N. 
W.  Bep.,  315:  Cyc,  vol.  16,  pp.  91  to  99.  The  District  Court  has 
supervisory  jurisdiction  only.  Constitution,  art.  5,  sec.  8;  Heath  v. 
Layne,  62  Texas,  690 ;  Pranks  v.  Chapman,  61  Texas,  576 ;  Buchanan  v. 
Bilger,  64  Texas,  589;  Pranks  v.  Chapman,  60  Texas,  46;  Pisher  v. 
Wood,  65  Texas,  199;  Bogers  v.  Kennard,  54  Texas,  31;  Harbison  v. 
Harbison,  56  S.  W.  Bep.,  1007. 

It  appearing  at  the  time  of  the  appointment  of  a  trustee  by  the 
District  Court,  that  the  County  Court  had*  appointed  an  administrator 
with  the  will  annexed  of  the  estate  of  Peter  McClelland,  deceased,  who 
had  qualified  as  such  administrator,  and  who  was  acting  as  such,  and 
it  appearing  that  the  County  Court  was  vested  with  ample  powers 
under  the  Constitution  and  laws  of  Texas  to  afford  full,  adequate  and 
complete  justice  and  all  of  the  relief  required,  a  court  of  chancery 
should  decline  to  take  jurisdiction  or  assume  to  appoint  a  successor  to 
the  deceased  executor.  Same  authorities,  and  also:  Ansley  v.  Baker, 
14  Texas,  611;  Borrowe  v.  Corbin,  52  K  Y.  Supp.,  741;  Hard  v. 
Ashley,  23  K  E.  Bep.,  177;  Aldrich  v.  Annin,  19  N".  W.  Bep.,  964; 
Terry  v.  Allen,  23  Atl.  Bep.,  151;  Cyc.  Vol.  16,  pp.  91  to  99,  inclusive. 

A  court  of  equity  has  no  jurisdiction  over  the  estates  of  deceased 
persons  under  the  laws  of  Texas,  because  ample  provisions  have  been 
made  for  their  administration  by  our  County  Courts.  Same  authorities, 
and  also:  Atchison  v.  Smith,  25  Texas,  232;  Cannon  v.  McDanid,  46 
Texas,  312;  Bogers  v.  Kennard,  54  Texas,  43;  Ewing  v.  City  of  St. 
Louis,  5  Wall.,  418;  Hogan  v.  Kavanaugh,  34  N".  E.  Bep.,  293 ;  Williams 
V.  Miles,  87  N.  W.  Bep.  452;  1  Pom.  Eq.  Jur.,  349,  (3rd  ed.). 

Nothing  in  the  record  showing  that  the  County  Court  in  making 
the  appointment  of  an  administrator  de  bonis  non  .  .  .  acted 
upon  insufficient  evidence  or  facts  that  would  vitiate  the  order,  the 
presumption  in  favor  of  that  order  becomes  conclusive  of  its  validity. 
Strickland  v.  Sandmeyer,  21  Texsais  Civ.  App.,  354;  Corley  v.  GoU,  8 
Texas  Civ.  App.,  184;  Green  v.  Bugdy,  23  Texas,  543;  Webster  v. 
Willis,  56  Texas,  474.  ^ 

There  is  no  presumption  of  the  close  of  an  administration;  the  record 
must  show  this.  Bev.  Stat.,  art.  1829;  Blackwell  v.  Blackwell,  86 
Texas,  210;  Branch  v.  Hanrick,  70  Texas  734;  Main  v.  Brown,  72 
Texas,  605;  Barelli  v.  Wagner,  5  Texas  Civ.  App.,  445. 

Bichard  7.  Monroe  and  J.  B.  Downs,  for  appellees. — ^The  will  of 
Peter  McClelland,  deceased,  created  an  active  express  trust,  known 
as  a  spendthrift  trust,  which  attaches  to  the  property  and  not  to 
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the  person  of  the  trustee.  A  court  of  equity  will  appoint  a  trustee 
to  execute  the  trust  which  survives  the  death  of  the  sole  trustee,  leaving 
his  trust  unexecuted.  Rev.  Stats.,  arts,  332,  333,  2800.  First— This 
is  in  no  sense  a  collateral  attack,  but  a  trial  de  novo;  Linch  v.  Broad^ 
70  Texas,  92;  Wipflf  v.  Hedier,  6  Texas  Civ.  App.,  685;  Turner  v. 
Wallace,  99  Texas,  643;  Franks  v.  Chapman,  60  Texas,  46;  Henry  v. 
Drought,  10  Texas  Civ.  App.,  381.  Second — That  the  will  created 
an  active  and  express  trust:  McClelland  v.  McClelland,  37  S.  W. 
350 ;  Prather  v.  McClelland,  26  S.  W.  Rep.,  657 ;  Wood  v.  McClelland, 
53  S.  W.  Rep.,  381;  Patten  v.  Herring,  9  Texas  Civ.  App.,  690; 
Dulin  V.  Moore,  96  Texas,  135;  26  Am.  and  Eng.  Ency.  of  Law,  2nd 
ed.,  137,  et  seq.  Which  a  court  of  equity  will  not  allow  to  fail  for 
want  of  a  trustee;  Roy  v.  Whitaker,  92  Texas,  346;  Willis  v.  Alvey 
&  Davidson,  30  Texas  Civ.  App,  96;  Gamble  v.  Dabney,  20  Texas, 
69;  Buchanan  v.  Hart,  31  Texas,  647.  In  Texas  an  administrator 
de  bonis  non  cum  testamento  annexo  cannot  execute  a  trust.  In  re 
Grant,  93  Texas,  68.  In  case  there  is  an  active  trust  created  by  a 
will  and  imposed  on  the  executor  which  cannot  be  executed  by  an 
administrator,  de  bonis  non,  on  the  death  of  the  trustee,  a  court  of 
equity  will  appoint  one  to  succeed.  Texas  cases  supra ;  Speer  v.  Colbert, 
200  U.  S.,  130;  Inglis  v.  Trustees,  3  Peters,  99;  Ingle  v.  Jones,  9 
Wall.,  498;  Lahey  v.  Kortright,  132  K  Y.  450;  Royce  v.  Adams,  25 
N.  E.,  386;  Cooke  v.  Piatt,  98  N.  Y.,  35;  Leman  v.  Sherman,  117 
111.,  657 ;  French  v.  Northern  Trust  Co.,  64  N.  E.  Rep.,  105 ;  Compton 
V.  McMahan,  19  Mo.  App.,  494;  Webb  v.  Hayden,  65  S.  W.  R«p., 
760;  Ross  v.  Barclay,  55  Am.  Dec,  616;  Enlow's  Adm^r.  v.  Trustee, 
67  S.  W.  Rep.,  989;  Harwood  v.  Tracy,  24  S.  W.  Rep.,  214;  Loverman 
V.  Taylor,  2  S.  W.  Rep.,  29 ;  Ex  parte  Dickson,  64  Ala.,  188 ;  Fatjo  v. 
Swasey,  44  Pac.  Rep.,  225;  Kennard  v.  Bernard,  56  Atl.  Rep.,  793; 
Ebert's  Appeal,  9  Watts,  300;  Lockwood  v.  Stradley,  12  Am.  Dec., 
97 :  Dunning  v.  Ocean  Natl.  Bank,  19  Am.  Rep.,  293 ;  Perry  on  trusts, 
3rd  ed.,  sec.  500  note,  p.  23;  28  Am.  and  Eng.  Enc,  Law,  2nd  ed., 
957,  959.     Pomeroy's  Equity,  3rd  ed.,  p.  2297. 

The  devolution  of  the  legal  title  is  material,  because  it  is  an  ear-mark 
by  which  lawyers  most  readily  distinguish  a  true  trust  which  survives 
the  death  of  a  trustee  from  powers  in  trust  which  die  with  the  donee. 
Dulin  v.  Moore,  96  Texas,  135;  Perry  on  Trusts,  3rd  ed.,  sec.  500;  26 
Am.  and  Eng.  Enc.  Law,  143. 

Peter  McClelland  was  not  the  "principal  devisee.^^  He  was  no  devisee 
at  all.  He  takes  no  title  whatever,  but  has  only  a  usufructuary  interest. 
He  was  not  a  proper  person  to  appoint,  because  he  was  the  spendthrift 
for  the  use  of  whom  the  trust  was  created.  Mclntyre  v.  Chappell,  4 
Texas,  192;  Rev.  Stats.,  art.  1991;  Woodbridge  v.  Bockes,  63  N.  B. 
Rep.,  362;  Woodward  v.  James,  22  N.  E.  Rep.,  150;  Ligon  v.  Foster, 
63  Miss.,  241;  Rogers  v.  Rogers,  111  N.  Y.,  228;  Losey  v.  Stanley, 
42  N.  E.  Rep.,  8;  Loveman  v.  Taylor,  85  Tenn.,  1. 

FISHER,  Chief  Justice. — The  conclusions  of  fact  and  law  of 
the  trial  court,  which  are  as  follows,  state  the  nature  and  result  of 
the  suit: 

^'This   suit  was  b^un.  by   plaintiffs  filing   and  presenting  to  me 
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on  February  3,  1906,  their  original  petition  in  cause  No.  14276  for 
certiorari,  praying  for  the  review  and  revision  of  all  the  proceedings 
had  in  cause  No.  2970,  Estate  of  Peter  McClelland,  dec'd,  had  in  the 
Connty  Conrt  of  McLennan  County,  wherein  said  coiirt  had  appointed 
Peter  McClelland,  Jr.,  administrator  with  the  will  annexed.  On  the 
same  day,  pursuant  to  order,  the  writ  of  certiorari,  as  prayed  for, 
was  issued  and  served.  On  February  8,  plaintiffs  filed  and  presented 
to  me  their  original  petition  in  cause  No.  14280,  being  substantially 
an  original  bill  in  equity,  complaining  of  the  same  matters  charged 
in  the  petition  for  certiorari  and  praying  for  equitable  relief.  Both 
petitions  attack  the  jurisdiction  of  the  County  Court  over  the  property 
involved,  and  allege  the  nullity  of  said  proceedings,  and  pray  for  the 
appointment  of  a  receiver.  On  said  8th  day  of  February,  1  endorsed 
on  said  last  named  petition  an>  order  to  the  clerk  to  issue  notice  to 
defendant  that  I  would  hear  the  application  for  a  receiver  on  February 
22,  1906,  on  application  of  plaintiffs,  I  fixed  bond  and  caused  an  order 
for  supersedeas  to  be  issued,  which  writ,  pursuant  thereto  was  issued 
and  served  on  March  6,  1906.  The  hearing  on  the  application  for 
receiver  was  continued  from  time  to  time,  upon  request  of  all  parties, 
until  the  16th  day  of  March,  1906.  On  said  day  said  matter  was 
taken  up  in  open  court,  all  parties*  appearing  and  announced  ready. 
By  agreement  of  parties,  said  two  causes  were  consolidated.  The 
whole  of  March  16th  was  consumed  in  the  hearing,  and  the  matter 
adjourned  to  the  17th.  On  the  opening  of  the  matter  on  the  17th,  Eobert 
F.  Gribble  appeared  and  filed  herein  a  pleading  styled  Hhe  original 
answer  of  Bobert  F.  Gribble,*  wherein  he  sets  up  his  appointment 
by  the  County  Couri;  as  temporary  administrator  of  the  estate  of  Peter 
McClellaxid,  dec'df,  and  adopts  the  pleadings  of  Peter  McClelland,  Jr., 
herein.  It  appearing  that  said  appointment  had  been  made  during 
the  hearing  of  this  matter  on  the  16th,  it  was  agreed  by  all  parties 
that  said  order  appointing  Bobert  F.  Gribble,  should  be  considered  as 
superseded  and  removed  to  this  court  for  revision  and  review  along 
with  all  other  proceedings  of  the  County  Court  in  the  matter  of 
the  estate  of  Peter  McClelland.  Thereafter  on  said  17th  of  March, 
I  appointed  J.  K.  Bose  receiver  of  the  property  in  controversy.  The 
defendant  then  and  there  excepted  to  this  action  of  the  court,  gave 
notice  of  appeal,  and  superseded  said  appointment  by  giving  the  bond 
fixed  by  me  for  that  purpose.  Thereafter,  by  agreement  of  all  parties, 
Chas.  E.  Moore  was  appointed  by  the  court  to  take  charge  of  the 
property  in  controversy  pending  the  appeal  from  the  order  appointing 
a  receiver,  and  said  Moore  continued  to  hold  possession  thereof  to  the 
trial  of  the  cause.  The  trial  was  had  upon  an  agreed  statement  of 
the  facts  and  only  the  questions  of  law  were  submitted  for  my  deter- 
minations.  The  facts,  epitomized  as  best  I  can  from  the  agreed  state- 
ment, are  as  follows: 

"1st.— Peter  McClelland  died  on  the  24th  day  of  September,  1886, 
in  McLennan  County,  Texas^  leaving  no  debts  and  leaving  a  will  and 
codicil  thereto  as  follows :    *In  the  name  of  God,  Amien. — 

"  'I  Peter  McClelland,  Senior,  of  the  County  of  McLennan  and  State 
of  TexaS;  knowing  the  uncertainty  of  life  and  the  certainty  of  death. 
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and  being  of  sound  and  disposing  memory,  do  make  this  my  last  will 
and  testament: 

**  *Item  Ist. — ^I  commit  my  soul  to  the  God  who  gave  it,  trusting  in 
his  mercy,  and  my  body  to  the  earth  from  whence  it  came. 

"^tem  2nd. — Should  I  owe  any  just  debts  at  my  death,  I  desire 
that  my  executors  shall  pay  the  same  out  of  any  money  on  hand, 
and  if  there  should  be  no  money  on  hand,  then  out  of  the  income  of 
my  estate,  as  soon  as  the  same  can  be  done. 

"Item  3rd. — I  give  and  bequeath  to  my  beloved  wife,  Joanna  M. 
McClelland,  should  she  survive  me,  the  homestead  we  now  occupy  in 
the  western  suburbs  of  the  city  of  Waco,  the  same  that  I  purchased 
of  Wm.  Stone,  to  be  held,  used  and  enjoyed  by  her  during  her  natural 
life.  I  also  give  and  bequeath  to  my  said  wife  all  the  household  and 
kitchen  furniture,  plate,  table  ware,  pictures,  ornaments  and  other 
personal  property  used  in  and  about  said  homestead,  and  also  the  car- 
riage, horses  and  milk  cows  that  I  may  die  possessed  of:  I  also  give 
and  bequeath  to  my  said  wife  the  sum  of  one  hundred  and  fifty  dollars 
per  month,  or  so  much  thereof  as  she  may  see  fit  to  use  during  her 
natural  life,  should  she  survive  me,  to  be  paid  to  her  in  monthly  install- 
ments for  her  support  and  miaintenance  by  my  executors  hereinafter 
named,  in  cash  from  the  date  of  my  death,  which  shall  be  a  charge 
upon  my  estate. 

"  *Item  4th. — ^I  give  and  bequeath  to  my  beloved  son  Peter  McClelland, 
Junior,  should  he  survive  me,  all  the  residue  of  my  estate,  real,  personal 
and  mixed,  to  be  received,  however,  and  enjoyed  by  him  only,  in  future, 
upon  the  terms,  conditions,  encumbrances,  trusts  and  stipulations  herein 
provided  for,  which  said  estate  shall  be  held  by  my  executors,  controlled 
and  managed  as  herein  provided  in  trust  for  my  said  son  Peter  for 
twenty-five  years  from  and  after  my  death,  before  the  same  shall  be 
turned  over  to  my  said  son,  except  such  provisions  and  legacies  as  are 
herein  made  for  the  support  and  maintenance  of  my  said  son  during 
the  said  period  of  twenty-five  years,  should  he  live  so  long. 

"  'Item  5th. — I  also  give  and  bequeath  to  said  son  Peter  one  hundred 
dollars  per  month,  to  be  paid  to  him  from  and  after  the  date  of  my 
death,  in  cash,  for  his  maintenance  and  support  in  monthly  installments^ 
so  long  as  he  shall  remain  single,  or  until  he  shall  come  into  possession 
of  my  estate  as  herein  provided,  but  should  my  said  son  marry  before 
or  after  my  death  this  special  legacy  shall  be  increased  to  one  hundred 
and  fifty  dollars  per  month  from  and  after  the  date  of  such  marriage, 
to  be  paid  to  him  in  cash  in  monthly  installments  for  his  maintenance 
and  support  after  my  death  by  my  executors  as  herein  provided,  which 
shall  be  a  charge  upon  my  estate  until  he  come  into  possession  of  the 
samte  as  herein  provided,  or  dies;  and  in  case  of  such  marriage  my 
executors  shall  provide,  by  purchase  or  otherwise,  for  my  said  son 
Pefcer  out  of  my  estate  a  suitable  house  for  him  to  live  in,  including 
lots,  grounds  and  buildings,  without  charge  to  him,  not  to  exceed  in 
value  the  sum  of  five  thousand  dollars,  if  purchased  by  my  said  exec- 
utors for  his  use  and  enjoyment;  but  upon  the  death  of  my  wife 
Joannas  my  said  son  Peter,  first  having  so  married,  may  at  his  option, 
move  into,  live  at  and  enjoy  the  homestead  bequeathed  to  her  during 
her  life,  free  of  charge,  in  lieu  of  any  other  provision  for  a  home, 
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imtil  he  diall  come  into  the  poseesfflon  of  my  estate  according  to  the 
provisions  of  this  will. 

"  rrtem  6th.— I  hereby  appoint  John  E.  Gilbert,  Charles  F.  Gilbert 
and  Ajdoos  W.  Gilbert,  citizens  of  the  connty  of  McLennian  and  State 
of  Texas,  my  execntora,  to  carry  ont  the  terms  and  execute  the  trust 
provided  for  in  this  will,  and  as  I  repose  full  confidence  in  their  honesty, 
fidelity  and  ability,  I  desire  that  no  bond  shall  be  required  of  them. 
Should  any  of  my  executors  leave  the  State  of  Texas  and  remain  for 
more  than  two  years  at  one  time,  he  shall  thereupon  be  disqualified 
from  further  acting  as  such  executor;  and  in  that  event,  or  if  any 
executor  is  disqiialified  to  act  from  any  other  cause,  or  if  there  be 
a  vacancy  occasioned  by  the  death  or  other  cause,  any  two  of  my 
executors  may  appoint  a  third  and  fill  such  vacancy  by  appointment 
in  writing  to  be  filed  among  the  records  of  the  County  Court  of 
McLennan  County  with  the  papers  pertaining  to  the  probate  of  my 
will;  but  should  two  or  more  vacancies  occur  at  one  time,  then  the 
County  Court  of  McLennan  County  shall  appoint  an  executor  or  executors 
with  the  will  annexed  to  carry  out  the  trusts  herein  provided,  for  which 
executor  or  executors  so  appointed  with  such  original  executors  as 
may  be  then  acting  shall  be  required  by  the  said  court  to  give  bond 
in  due  form  of  law  as  provided  by  law.  The  absence  erf  all  the 
executors  from  the  State  of  Texas  at  one  time  for  more  than  six 
months,  or  the  absence  at  one  time  of  two  of  them  for  more  than  one 
year,  shall  disqualify  those  so  absenting  themselves,  and  the  court  shall 
ihen  appoint  others  as  herein  provided. 

**  Item  7th. — ^Upon  my  death  it  is  my  desire  that  my  said  executors 
or  either  of  them  have  this  will  probated  in  due  form  of  law,  and 
that  they  or  either  of  them  have  a  full  and  complete  inventory  and 
appraisement  of  my  estate  returned  into  court  according  to  law,  and 
that  the  same  be  recorded,  and  that  no  further  action  be  had  in  the 
County  Court  in  reference  to  my  estate  except  as  herein  provided. 
If  at  my  death  it  should  appear  that  any  of  the  above  named  executors 
have  died  before  me,  or  if  from  any  cause  they  or  either  of  them 
are  disqualified  from  accepting  and  executing  the  trusts  herein  pro- 
vided for,  then  such  vacancies  shall  be  filled  as  above  provided  for. 

''Item  8th. — ^IJpon  my  death  and  after  the  probate  of  this  will 
as  aforesaid,  my  executors  accepting  and  qualified  to  act  as  aforesaid, 
are  hereby  authorized  and  empowered  to  take  possession  of  my  entire  es- 
tate, whether  in  money,  real  estate,  personal  or  mixed,  and  the  same  to 
keep  4uid  hold  in  their  possession  and  care,  upon  the  trusts,  terms 
and  conditions  herein  provided  for,  for  the  full  period  of  twenty-five 
years  after  my  death,  should  my  son  Peter  live  so  long,  and  at  the 
expiration  of  said  twenty-five  years,  my  said  executors  shall  turn  over 
to  my  said  son  Peter,  if  living,  the  entire  residue  of  my  estate,  whether 
money,  real,  personal  or  mixed,  with  the  increase  and  accretions  to 
flie  same  as  provided  for  herein,  after  paying  the  charges  of  every 
kind  and  legacies  herein  provided  for  out  of  the  same,  but  should 
my  s<m  Peter  die  before  the  expiration  of  the  said  period  of  twenty- 
five  years  after  my  death,  or  before  I  do,  then  it  is  my  desire  that 
said  trusts  shall  end,  and  that  my  heirs  at  law  shall  take  my  estate,  clear 
of  the  trusts,  charges  and  encumbrances  herein  created,  aocording  to 
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the  lawBf  of  the  State  of  Texas,  and  that,  my  executors  turn  the  same 
over  to  them,  charged,  however,  with  the  bequests  to  my  wife,  if  living. 

"*Item  9  th. — It  is  my  desire  that  my  executors  shall  collect  the 
rents  promptly  on  my  rent  paying  real  estate,  and  that  they  will  col- 
lect also  all  other  income  of  my  estate,  from  any  and  all  other  sources 
from  the  date  of  my  death,  during  the  continuance  of  the  trusts  herein 
provided  for,  for  the  said  period  of  twenty-five  years  and  that  they  will 
pay  out  of  such  income  all  taxes  that  may  become  due;  that  they  will 
insure,  and  pay  for  same,  all  the  buildings  on  the  real  estate  belonging 
to  my  estate;  that  they  will  pay  all  the  legacies,  bequests  and  charges 
upon  my  estate  herein  created  and  provided  for  and  will  pay  all 
other  charges  that  may  become  necessary  to  preserve  and  protect 
said  estate  in  their  judgment;  that  they  will  prosecute  and  defend 
suits,  if  necessary  to  protect  my  estate,  pay  all  such  costs  and  charges 
as  may  be  necessary  in  their  judgment,  and  may  employ  and  pay 
counsel  for  litigation  and  advice  for  the  preservation  and  care  of  said 
estate  or  in  miaking  investments  of  the  income  of  the  same,  as  in 
their  judgment  may  seem  best  for  the  interests  of  my  estate;  and  in 
case  repairs  become  necessary,  or  ordinary  improvements  calculated 
to  retain  renters  or  increase  the  rents  of  the  estate,  they  shall  make 
the  same  as  in  their  judgment  may  seem  best  for  the  interests  of 
the  estate.  Should  any  buildings  or  other  improvements  be  destroyed 
by  fire  or  otherwise,  they,  my  said  executors  are  hereby  authorized  to 
rebuild  the  same  as  to  them  may  seem  best  for  the  interest  of  my  said 
estate,  all  of  which  shall  be  chargeable  to  my  estate,  and  payable  out 
of  the  income  thereof  by  my  said  executors.  My  said  executors  are 
authorized  and  empowered  to  retain,  out  of  all  moneys  coming  into 
their  hands  from  the  income  of  said  estate  or  other  sources,  five  per 
centum  upon  the  gross  receipts  as  a  compensation  for  their  care  of 
the  same  and  for  executing  the  trusts  herein  provided  for. 

"  'Item  10th. — After  the  payment  of  said  legacies  and  charges  afore- 
said as  they  may  accrue  and  become  due,  it  is  my  desire  that  the 
residue,  of  tiie  income  of  my  said  estate  as  it  accrues,  shall  be  deposited 
in  the  "State  Central  Bank,"  doing  business  in  the  City  of  Waco,  if 
it  be  then  in  business,  of  which  bank  I  am  a  stockholder,  and  whenever 
such  deposits  or  cash  on  hand  in  the  hands  of  my  said  executors  shall 
amount  to  the  sum  of  five  thousand  dollars,  I  desire  that  my  executors 
shall  purchase  capital  stock  of  said  ''State  Central  Bank,''  and  hold 
the  same  as  assets  of  my  estate,  collecting  dividends  as  same  may 
be  declared,  and  reinvesting  whenever  the  said  sum  of  five  thousand 
dollars  may  be  on  deposit  or  in  hand  for  the  credit  of  my  estate  as 
aforesaid;  but  my  said  executors  are  specially  authorized  and  em- 
powered to  invest  the  surplus  income  of  my  said  estate  in  government 
securities  or  in  rent-paying  real  estate,  or  they  may  invest  in  unim- 
proved real  estate  in  the  County  of  McLennan  or  City  of  Waco,  in 
the  State  of  Texas,  and  may  improve  the  same  or  any  unimproved 
property  of  the  estate  as  may  seem  best  to  them  in  their  judgment 
for  the  interest  of  the  estate. 

"'Item  11th. — All  other  wills  or  parts  of  wills  or  codicils  to  the 
same  heretofore  made  by  me  are  hereby  revoked. 
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"  'In  testimony  whereof  I  have  hereunto  set  my  hand  this  22nd  day 
of  October,  1881,  and  declare  this  to  be  my  last  will  and  testament. 

P.  McClelland. 

"'Signed  and  executed  in  the  presence  of  the  following  witnesses, 
who  sign  and  witness  the  same  in  the  presence  of  the  testator  and  of 
each  ofiier,  at  the  testator's  request 

J.   T.  Walton, 
John  T.   Flint. 

"  Todieil.    In  lieu  of  item  6th  and  7th  of  the  foregoing  will,— 

"'1st — ^I,  Peter  McClelland,  Sr.,  now  here  revoke  Clause  (Item  6th) 
Sixth  of  my  foregoing  will,  executed  and  dated  on  the  22nd  day  of 
October,  A.  D.,  1881,  and  now  here  appoint  John  E.  Gilbert  and 
William  L.  Prather,  citizens  of  the  county  of  McLennan  and  State 
of  Texas,  my  executors  to  carry  out  the  terms  and  execute  the  trusts 
provided  for  in  my  said  foregoing  will;  and  as  I  repose  full  confidence 
in  their  honesty,  fidelity  and  ability,  I  dtesire  that  no  bond  shall  be 
required  of  them.  Should  either  of  my  executors  leave  the  State  of 
Texas  and  remain  away  for  more  than  one  year  at  a  time,  or  fail 
to  accept  such  executorship  upon  my  death,  such  executor  shall  there- 
after be  disqualified  from  further  acting  as  such.  My  estate  shall 
not  be  considered  vacant,  so  long  as  either  of  said  executors  continue 
to  act,  but  in  the  case  of  death,  resignation,  failure  to  act,  or  disability 
of  both  my  said  executors,  then  the  County  Court  of  McLennan  County 
shall  appoint  an  executor  with  the  will  annexed  to  carry  out  the 
provisions  of  said  will  and  trusts  therein  provided  for,  which  executor 
so  appointed  shall  be  required  to  give  bond,  as  provided  by  law. 

"*2nd. — ^And  I  here  now  revoke  Item  Seventh  of  my  said  will  and 
in  lieu  thereof,  I  desire  upon  my  death  that  my  said  executors  or 
either  of  them  have  my  said  will  probated  in  due  form  of  law,  and 
that  they  or  either  of  them  have  a  full  and  complete  inventory  and 
appraisement  of  my  said  estate  returned  into  court  according  to  law, 
and  that  the  same  be  recorded  and  that  no  further  action  be  had  in 
the  County  Court  in  reference  to  my  estate  except  as  provided  in 
said  will  or  herein,  and  this  codicil  now  here  is  made  a  part  of  said 
will  as  fully  as  if  it  had  been  originally  incorporated  therein. 

"*Upon  a  further  consideration  I  desire  after  my  death  and  the 
death  of  my  wife  that  my  son  Peter  McClelland,  may  occupy  and 
enjoy  my  homestead,  if  he  chooses  so  to  do,  but  upon  the  condition 
that  he  first  convey  back  to  my  estate  the  home  I  have  given  him 
on  Hogan  Hill;  in  case  he  does  not  do  so,  then  my  homestead  upon 
the  death  of  my  wife  shall  pass  to  the  possession  of  my  executors 
to  be  administered  as  provided  for  the  balance  of  my  estate.  I  further 
desire  to  continue  the  trusts  created  herein  in  my  executors  for  and 
during  the  natural  life  of  my  said  son  Peter,  but  if  in  their  judgment  he 
is  provident  and  careful  they  may  make  such  advances  out  of  the  estate 
as  they  may  ihink  right  and  proper  over  and  above  the  provisions 
made  herein  for  him  and  in  said  wilL 

"*In  testimony  whereof,  I  hereunto  set  my  hand  this  17th  day  of 
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August,  1886,  and  declare  it  to  be  my  last  will  ajad  codicil  in  presence 
of  the  subscribing  witnesses  hereto. 

P.   McClelland. 

"^Signed  in  our  presence  and  declared  by  the  testator  in  our  pres- 
ence to  be  his  last  will  and  codicil  thereto. 

John   T.   Flint, 
D.   S.   Wood, 
W.  N.  Grand.' 

"This  will  and  codicil  were  filed  for  probate  in  the  County  Court 
McLennan  County,  Texas,  in  October,  1886,  by  the  executors  named 
therein,  and  Peter  McClelland,  Jr.,  the  defendant  herein,  contested 
the  probate  thereof,  and  after  protracted  litigation  said  will  and  codicil 
were  admitted  to  probate  as  the  last  will  and  testament  of  said  Peter 
McClelland,  deceased,  on  October  10,  1895.  In  the  order  probating 
said  will  W.  L.  Prather  was  appointed  sole  independent  executor  of 
said  will,  it  being  recited  therein  tliat  Gilbert,  named  in  said  will 
as  coexecutor,  had  become  disqualified  from  acting  by  reason  of  removal 
from  the  State  of  Texas. 

"2nd. — Peter  McClelland,  the  testator,  was  twice  married.  His  first 
wife  died  leaving  an  issue,  one  child,  Peter,  the  defendant  herein. 
Joanna  McClelland,  said  Peter  McClelland's  second  wife,  had  no  issue 
and  she  and  said  Peter,  Jr.,  his  only  child,  survived  the  said  Peter 
McClelland,  Sr. 

"3rd. — ^During  the  pendency  of  the  litigation  over  the  will,  Mrs. 
Joanna  McClelland,  the  widow  of  the  testator,  was  first  appointed 
tefmporary  administrator;  after  acting  as  such  for  a  short  time  she 
resigned  and  was  discharged,  and  John  C.  West  was  appointed  in 
her  stead.  West  qualified  as  temporary  administrator  and  entered  upon 
his  duties  as  such  on  the  10th  day  of  February,  1891,  and  continued 
to  act  as  such  administrator  until  the  qualification  of  said  Prather, 
as  hereinafter  set  out,  on  October  10,  1895.  On  that  date  West  filed 
his  final  account  as  temporary  administrator,  which  shows  that  there 
were  no  outstanding  debts  or  claims  of  any  character  against  the 
estate  and  a  ca^^h  balance  in  the  hands  of  said  temporary  administrator 
of  thirty-four  thousand  five  hundred  and  sixty-six  dollars  and  sixty 
cents  ($34,566.60)  which  amount  was  turned  over  by  the  said  West 
to  the  said  W.  L.  Prather  on  said  date  and  said  temporary  admin- 
istrator was  discharged. 

"4th. — Pending  the  litigation  over  the  will  Joanna  McClelland,  the 
widow,  elected  not  to  take  under  the  will,  and  long  prior  to  said 
October  10,  1895,  by  proper  and  regular  proceedings,  there  was  a 
partition  of  the  community  estate  of  the  testator  and  the  said  Joanna, 
and  the  property  of  said  Joanna  was  set  apart  to  her.  She  is  now 
dead,  and  her  heirs  have  no  interest  in  the  property  now  in  controversy. 

"6th. —  On  the  day  said  will  was  admitted  to  probate,  Prather  qual- 
ified as  sole  independent  executor,  and  thereupon,  on  the  same  date, 
filed  an  inventory,  appraisement  and  list  of  claims  of  said  estate,  and 
an  order  was  entered  in  the  County  Court  approving  the  inventory 
and  appraisement,  and  thereafter  the  Probate  Court  made  no  further 
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ordeifi  in  the  matter  of  said  estate  and  Prather  managed  and  controlled 
the  same  outside  of  the  Probate  Court. 

"6th. — When  Prather  took  possession  of  said  estate  John  C.  West, 
temporary  administrator,  turned  over  to  him  all  the  property  of  the 
estate,  including  the  sum  of  thirty-four  thousand,  five  hundred  and 
wxty-six  dollars  and  sixty  cents  ($34,666.60)  in  cash.  It  was  admitted 
upon  the  trial  and  is  a  fact  that  at  this  time  there  were  no  debts, 
suits,  claims  or  demands  of  any  character  whatsoever  outstanding  against 
said  estate,  and  that  said  property  came  into  the  hands  of  said  Prather 
absolutely  free  of  debt  and  discharged  of  all  bequests  or  legacies  except- 
ing only  the  charge  on  the  same  in  favor  of  Peter  McClelland,  Jr., 
during  his  life,  with  remainder  in  fee  to  the  heirs  of  Peter  McClelland, 
Sr.,  a^  set  out  in  the  will  and  codicil. 

"7th. — ^Pending  the  litigation  over  the  will,  the  temporary  admin- 
istrator paid  to  Peter  McClelland,  Jr.,  under  proper  orders  of  the 
court,  the  sum  of  One  Hundred  and  Fifty  dollars  ($150)  monthly 
out  of  the  funds  of  the  estate.  Prather,  immediately  after  qualifying 
and  filing  an  inventory  and  appraisement,  exercised  the  discretion  vested 
in  him  by  the  will,  and  increased  the  allowance  to  Peter  McClelland, 
Jr.,  to  the  sum  of  Four  Hundred  ($400)  dollars  per  month,  which 
sum  he  paid  to  Peter  monthly  out  of  the  estate,  until  his,  Prather's 
death,  on  July  24,  1905.  From  the  time  Prather  qualified  up  to  the 
date  of  his  death,  he  continued  to  manage  and  control  said  property, 
collect  all  rents  and  income  therefrom,  make  leases  and  rental  contracts, 
pay  all  taxes  and  insurance,  defend  suits  for  or  growing  out  of  said 
property,  and  pay  expenses  of  the  same,  including  counsel  fees,  to  make 
repairs  and  improvements  on  the  property,  and  in  every  way  to  execute 
the  trust  reposed  upon  him  by  the  terms  of  said  will. 

**8th. — The  property  at  the  time  of  the  death  of  Peter  McClelland 
consisted,  and  so  continues,  chiefly  of  rent  bearing  real  estate  situated 
in  the  City  of  Waco,  McLennan  County,  of  the  probable  value  of 
$250,000,  yielding  yearly  in  rentals  about  the  sum  of  $20,000. 

"9th. — Plaintiffs  herein  are  nearest  collateral  kin  to  the  testator 
and,  excluding  Peter  McClelland,  Jr.,  are  the  lawful  heirs  of  Peter, 
Sr. ;  and  Peter,  Jr.,  the  defendant  herein,  is  the  only  lineal  descendant 
of  Peter  McClelland,  Sr.,  and  the  nearest  of  kin.  Peter,  Jr.,  has  been 
married  four  times,  and  is  now  living  with  his  fourth  wife,  with 
whom  he  has  been  living  over  ten  years.  Is  now  over  fifty  years  of 
age,  and  has  never  had  issue. 

"10th. — ^At  the  time  Prather  died,  there  were  claims  against  him 
arising  out  of  his  management  of  said  property,  all  of  which  are 
charged  by  the  parties  holding  them  to  have  been  contracted  by  him 
within  a  year  of  his  death  in  his  management  and  control  of  said 
property,  consisting  of  claims  for  improvements,  and  repairs  on  the 
property  made  by  said  Prather  in  the  execution  of  the  trust  imposed 
upon  him  by  the  terms  of  said  will. 

"11th. — ^There  has  never  been  any  settlement  made  by  the  estate 
of  W.  L.  Prather,  since  his  death,  as  trustee  of  the  McClelland  prop- 
erty; but  his  executor  admits  an  indebtedness  from  Prather,  as  sudi 
trustee,  to  the  estate,  of  $1,800,  which  she  has  offered  and  is  willing 
to  pay  to  anyone  authorized  to  receive  the  same.     Peter,  Jr.,  when 
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appointed  admliiiiistratory  declined'  to  ^reoei^  the  same,  claim&ng  a 
much  larger  amount^  and  brought  suit  for  $47,817.88  against  Prather's 
executrix,  which  suit  is  now  pending. 

"12ih.— On  July  28,  1905,  after  Prather^s  death,  Peter  McClelland, 
Jr.,  defendant  herein,  applied  to  the  Probate  Court  of  McLennan  County 
for  temporary  letters  of  administration  on  the  estate  of  Peter  McClel- 
land, deceased,  and  on  the  same  day  he  was  appointed  temporary 
administrator;  on  August  16,  1905,  he  filed  his  application  to  be  ap- 
pointed permanent  administrator  of  the  estate  of  Peter  McClelland, 
deceased,  with  the  will  annexed,  and  thereafter  on  the  4th  day  of 
September,  1905,  he  filed  his  final  report  as  temporary  administrator 
and  was  discharged,  and  was  on  the  same  day  appointed  adminis- 
trator with  the  will  annexed  and  thereafter,  in  due  course,  qualified 
as  such,  and  continued  to  act  as  such  until  the  3rd  day  of  February, 
1906,  upon  which  date  the  plaintiffs  herein  filed  and  obtained  service 
upon  their  original  petition  for  certiorari  herein;  on  March  6,  1906, 
plaintiffs  filed  a  supersedeas  bond  in  the  amount  fixed  by  the  court, 
and  thereupon  a  writ  of  supersedeas  was  issued  and  served,  whereby 
the  jurisdiction  assumed  by  the  County  Court  over  the  property  formerly 
belonging  to  Peter  McClelland,  Sr.,  and  all  the  proceedings  in  said 
court  in  reference  thereto  were  superseded. 

"13th. — ^AU  the  proceedings  and  orders  alleged  in  plaintiff^s  petition 
for  a  certiorari  to  have  taken  place  in  the  County  Court  of  McLennan 
County,  Texas,  in  the  course  of  the  administration  of  the  estate  of 
Peter  McClelland,  deceased,  by  young  Peter  as  administrator  de  bonis 
non  with  the  will  annexed,  did  take  place  and  were  made  as  alleged,  as 
will  fully  appear  by  the  record  in  this  case,  to  which  reference  is  made. 

"14th. — If  I  have  overlooked  any  fact  material  to  a  correct  finding 
of  the  law  of  this  case  in  the  foregoing  findings,  I  refer  to  and  make 
a  part  hereof  the  agreed  statement  of  facts,  filed  herein,  upon  which 
this  case  was  tried.  The  facts  are  agreed  upon  and  the  only  controversy 
between  the  parties  is  the  legal  effect  of  the  facts  as  agreed  upon. 

^^Conclusion  of  the  law.  Under  the  terms  of  the  will  and  codicil 
of  Peter  McClelland,  as  above  set  out,  W.  L.  Prather,  the  only  executor 
therein  named  who  qualified,  was  intended  by  McClelland  both  as 
executor  and  thereafter  as  trustee,  and  in  law  he  occupied  this  dual 
position,  first  that  of  executor,  and  after  the  discharge  of  all  his  duties 
as  executor,  then  that  of  trustee  to  carry  out  the  terms  of  the  trust 
imposed  upon  him  by  the  will.  At  the  time  the  will  and  codicil  were 
probated,  the  temporary  administrator  having  discharged  all  claims 
against  the  estate,  if  there  were  any,  and  there  being  at  that  time 
no  necessity  for  further  administration  in  the  County  Court,  when 
Prather  took  charge  of  the  estate  and  filed  an  inventory  and  appraise- 
ment thereof,  he  had  discharged  all  the  duties  incumbent  upon  him 
as  executor,  and  being,  in  effect,  the  sole  legatee,  in  trust  however, 
under  tlie  will  and  in  possession  of  the  estate,  he  thereafter  ceased 
to  hold  the  property  of  the  estate  as  executor  and  held  the  same  as 
trustee;  in  other  words,  after  all  the  duties  incumbent  upon  him 
as  executor  had  been  discharged,  the  estate  ceased  to  be  the  estate 
of  a  decedent,  in  the  technical  sense  of  that  word,  and  became  an 
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estate  in  tmst,  and  the  executor^  being  the  trastee^  thereafter  held 
and  administered  said  estate  as  trustee.  Immediately  after  taking 
possession  of  the  property  and  filing  an  inventory  and  appraisement 
thereof,  Prather  exercised  the  discretion  given  him  in  the  will  and 
increased  the  monthly  allowance  to  young  Peter.  This  was  an  exercise 
of  the  trust  reposed  in  him  personally  as  trustee.  The  estate  of  Peter 
McClelland  had  been  completely  administered,  so  far  as  the  County 
Court  was  concerned;  and  inasmuch  as  the  property  was  then  in  the 
hands  of  him  whom  Peter  McClelland  had  named  in  his  will  to  carry 
out  the  trusts  therein  created,  it  was  distributed,  and  in  my  judgment^ 
Prather  ever  thereafter  held' the  property  as  trustee.  I  am  of  the 
opinion,  under  the  facts  of  the  case,  that  as  soon  as  Prather  had 
discharged  all  the  duties  of  executor  as  required  of  him  by  law  and 
the  wiU,  which  was  the  filing  of  an  inventory  and  appraisement  under 
the  terms  of  the  will,  the  County  Court  lost  entire  jurisdiction  over 
the  property,  and  never  thereafter  reacquired  such  jurisdiction,  and 
it  became  an  estate  in  trust  as  completely  and  perfectly  as  if  some 
other  person  had  been  named  as  trustee,  and  Prather,  as  executor^ 
had  turned  over  the  property  of  the  estate  to  such  other  person  to 
administer  the  trust.  Prather  now  being  dead,  the  trust  will  not  be 
permitted  to  lapse  for  want  of  a  trustee,  and,  in  my  opinion,  the 
District  Court  has  exclusive  jurisdiction  to  appoint  such  trustee. 

"This  is  not  a  collateral  attack  upon  the  proceedings  of  the  County 
Court  in  appointing  young  Peter  administrator  with  the  will  annexed, 
but  the  entire  matter  and  all  the  proceedings  had  in  the  County  Court 
affecting  this  property  have  been  brought  to  this  court  by  certiorari, 
superseding,  at  least  during  the  pendency  of  the  certiorari  proceedings,  ' 
entirely  the  jurisdiction  of  the  County  Court  over  said  matter,  and 
this  court  by  virtue  of  its  appellate  jurisdiction  over  the  County  Court 
under  the  certiorari  proceedings,  as  well  as  a  court  of  law  and  equity, 
under  the  original  bill  filed  herein,  which  have  been  consolidated,  must 
determine,  first,  whether  or  not  the  County  Court  had  jurisdiction 
to  appoint  such  administrator,  and  second,  if  that  court  had  no  such 
jurisidiction,  to  appoint  a  trustee  to  administer  the  trust;  and  being 
of  the  opinion  that  the  County  Court  had  no  jurisdiction  over  the 
property  involved  herein,  I  think  the  order  of  the  court  appointing 
Peter,  Jr.,  administrator  of  the  estate  of  Peter  McClelland,  Sr.,  as 
well  as  all  other  orders  entered  therein  by  the  County  Court,  are  void, 
and  that  it  is  my  duty  to  appoint  a  trustee  to  take  charge  of  said  property 
and  carry  out.  the  trusts  created  by  the  will,  and  I  have  done  so. 

'The  number  of  times  this  will  of  Peter  McClelland  has  been  con- 
strued by  our  higher  court«  (to  which  I  respectfully  refer)  renders 
unnecessary,  I  think,  any  further  conclusions  of  la.w  upon  my  part." 

It  is  not  necessary  to  an  aifirmance  of  the  judgment  that  we  should 
expressly  approve  all  that  is  said  by  the  court  in  its  conclusions  of 
law,  but  we  agree  with  the  court  in  the  disposition  made  of  the  case. 
There  is  no  controversy  about  the  facts.  They  are  stated  by  the 
court  substantially  in  accordance  with  the  agreed  statement  found 
in  the  record. 

The  10th  finding  of  facts  states  that  certain  items  of  indebtedness 
were  incurred  by  Prather  during  the  time  that  he,  as  trustee,  waa  in 
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charge  of  the  estate.  These  items,  which  are  not  necessary  to  be  repeated, 
are  tully  set  out  and  itemized  in  the  agreed  statement  found  on  page 
56  of  the  record. 

In  the  cases  of  McClelland  v.  McClelland,  37  S.  W.  Hep.,  350  and 
Woods  V.  McClelland,  53  S.  W.  Eep.,  381,  the  will  in  question  was 
construed  by  this  court;  and  we  substantially  held  that  the  trust 
created  by  its  terms  was  active  and  express,  and  that  the  instrument 
created  what  was  understood  to  be  a  spendthrift  trust.  The  legal  title 
of  the  property  was  vested  in  Pratlier,  the  deceased  trustee,  subject 
to  the  terms  and  conditions  stated  in  the  will;  and  it  is  diJQScult  to 
conceive  how  an  administrator  with  the  will  annexed  could^  in  view 
of  our  probate  laws,  administer  the  estate  so  as  to  effectuate  the 
intention  of  the  testator.  The  duties  imposed  could  only  be  performed 
by  a  trustee  who  could  exercise  the  same  powers  that  were  conferred 
upon  Prather;  and  he  having  died,  the  District  Court,  in  the  exercise 
of  its  general  jurisdiction,  had  the  power  to  appoint  a  trustee.  Wiliifl 
V.  Alvey  &  Davidson,  30  Texas  Civ.  App.,  96. 

We  find  no  error  in  the  record  and  the  judgment  is  affirmed. 

Affirmed. 

Writ  of  error  refused. 


Texas  &  Pacific  Railway  Company  v.  Wilson  Hack  Line. 

Decided  April  4,   1907. 

1. — ^Lo88  of  Goods  in  Transit — ^Measure  of  Damage. 

The  consignee  and  owner  of  a  shipment  of  goods  lost  in  transit  may  recover 
the  reasonable  value  of  the  goods  at  destination,  although  the  consignor,  having 
a  lien  upon  said  goods  to  secure  the  purchase  price,  could  recover  no  more  thaa 
the  price  at  which  the  goods  were  sold  by  him. 

8. — Sale  of  Goods — Title — Right  of  Possession — ^BiU  of  Lading. 

Goods  were  sold  in  St.  Louis,  upon  a  contract  by  which  a  deliveiy  of  the 
goods  to  the  carrier  in  St.  Louis  would  vest  the  title  in  the  purchaser;  the 
bill  of  lading  contained  the  stipulation  "shipper's  order,  notify"  the  purchaser, 
and  the  seller  drew  a  draft  on  the  purchaser  with  the  bill  of  lading  attached 
for  the  purchase  price.  Held,  the  effect  of  the  transaction  was  to  vest  the 
purchaser  with  the  title  to  the  goods  upon  delivery  to  the  carrier,  but  the 
right  of  possession  remained  in  tlie  seller  until  the  draft  was  paid. 

8. — Second  Hand  Articles — Measure  oY  Value. 

In  a  suit  for  the  value  of  second-hand  vehicles  lost  in  transit,  it  appearing 
from  the  evidence  that  the  vehicles  had  no  market  value  at  their  destination, 
the  proper  measure  of  recovery  by  the  owner  was  the  actual  value  of  the  ve- 
hicles, and  a  charge  by  the  .court  as  follows:  "In  determining  this  question 
you  are  authorized  to  take  into  consideration  all  of  the  testimony  concerning 
the  cost  of  such  property  when  new,  and  the  cost  at  second-hand,  the  testimony 
as  to  what  plaintiff  paid  for  it,  and  as  to  whether  it  was  new  or  second-hand 
when  plaintiff  bought  it,  and  the  condition  of  the  property  when  it  left  St. 
Louis,  and  all  the  facts  and  circumstances  admitted  in  evidence  before  you, 
insofar  as  they  disclose  the  history  of  the  property  that  will  enable  you  to 
determine  what  the  property  would  have  been  fairly  worth  in  Houston  at  the 
time  it  should  have  arrived  there,"  was  correct,  and  the  evidence  therein  referred 
to  was  proper  to  be  considered. 
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4u — ITndisputed  SvldexLee — Charge. 

^liere  the  eyidence  was  undisputed  that  the  vehicles  in  controversy  were 
second-hand,  a  charge  that  the  juiy,  in  determining  the  value  of  the  vehicles, 
might  take  into  consideration  whether  they  were  new  or  second-hand,  could 
not  have  been  understood  as  meaning  more  than  that  the  jury  should  take 
into  consideration  the  fact  that  the  property  was  second-hand,  and  not  new. 

Appeal  from  the  District  Court  of  Harris  County.  Tried  below  before 
Hon.  Xorman  6.  Kittrell. 

W.  Zr.  Hall  and  Wilson  &  Dabney,  for  appellant. — The  rule  that 
damages  are  to  be  measured  by  the  value  of  the  goods  at  its  destina- 
lion,  does  not  apply  when  the  articles  are  shipped  by  the  consignor 
and  consignee  with  a  view  of  sale  at  the  destination,  reserving  the 
title,  as  in  this  case,  if  thereby  the  amount  for  which  the  goods  were 
proposed  to  be  sold  will  be  exceeded,  this  amount  being  the  maximum 
of  any  poesible  recover}' :  Gulf,  C.  &  S.  P.  By.  v.  Key,  16  S.  W.  Rep., 
106,  and  543;  Missouri,  K.  &  T.  Ry.  v.  Witherspoon,  18  Texas  Civ. 
App.,  616;  Louisville  &  N.  Ry.  v.  Hartwell,  36  S.  W.  Rep.,  184; 
Magnin  y.  Dinsmore,  62  N".  Y.,  45;  Hutcheson  on  Carriers,  section 
770,  88  Am.  St.  Rep.,  note,  page  87. 

The  transfer  of  a  bill  of  lading  cannot  give  a  higher  right  than 
the  transferer  has,  and  the  assignee  only  acquires  the  rights  of  the  as- 
signor; and,  furthermore,  the  apparent  owner  of  the  goods  and  the 
person  delivering  them  to  the  railroad  can  bind  the  real  owner,  though 
he  be  nothing  more  than  the  agent,  and  the  bill  of  lading  issued  to 
such  person,  and  all  the  legal  consequences  growing  out  of  the  relation 
of  such  person  and  the  form  of  the  bill,  bind  the  assignee  thereof 
and  the  carrier:  Rvan  &  Co.  v.  Missouri,  K.  &  T.  Rv.,  65  Texas,  13; 
McMillan  v.  Michigan  R.  R.,  16  Mich.,  79;  93  Am.  Dec.,  220  and  224; 
Bank  of  Bristol  v.  Baltimore  &  0.  Ry.,  99  Md.,  661;  105  Am.  St. 
Rep.,  326 ;  4  Ency.  of  Law,  new  edition,  page  549 ;  105  Am.  St.  Rep., 
note,  page  346;  88  Am.  St.  Rep.,  note,  p.  87. 

It  was  error  to  permit  the  plaintiff's  president,  and  the  witnesses 
called  by  him,  to  give  their  opinion  as  to  the  value  of  these  vehicles 
new,  and  as  to  their  value  second-hand  at  the  time  when  thev  should 
have  reached  Houston,  in  answer  to  general  questions,  not  limited 
to  the  vaJue  to  plaintiff,  it  being  conceded  that  the  vehicles  had  no 
market  value,  and  no  market  value  being  proved,  and  the  testimony 
of  the  witnesses  being  a  mere  opinion  and  guess,  based  upon  hearsay, 
or  upon  no  basis  at  all,  as  to  the  value  of  the  vehicles  new  and  tlieir 
value  second-hand,  such  testimony  invades  the  province  of  the  jury, 
and  is  based  upon  mere  guessing  and  self-interested  motives.  Inter- 
national &  G.  N".  R.  R.  Co.  V.  Nicholson,  61  Texas,  554;  Southern 
Pac.  Ry.  Co.  v.  Maddox,  75  Texas,  305 ;  5  Ency.,  376. 

B.  F.  Louis,  for  appellee. — ^The  evidence  shows  that  the  jury  had 
before  them  a  sufficiently  complete  history  of  the  vehicles  sued  for, 
upon  which  to  base  their  verdict,  and  there  is  no  rule  requiring  that 
such  evidence  shall  be  introduced  in  any  particular  order,  or  that  the 
same  having  been  introi^nced  by  the  opposing  party,  cannot  be  con- 
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sidered  by  the  jury.  Wells  Fargo  v.  WilliamB,  71  S.  W.  Rep.,  314; 
Texas  &  P.  Ry.  Co.  v.  Barber,  30  S.  W.  Rep.,  500 ;  International  &  G. 
N.  V.  Nicholson,  61  Texas,  561;  Pacific  Express  Co.  v.  Lothrop>  49 
S.  W.  Rep.,  898;  Jacksonville  Ry.  Co.  v.  Peninsular  Land  Co.,  (Fla.), 
17  L.  R.  A.,  p.  57. 

REESE,  Associate  Justice. — In  this  case  The  Wilson  Hsck  Line, 
a  corporation  of  that  name,  sued  the  Texas  &  Pacific  Railway  Company 
and  the  International  &  Great  Northern  Railroad  Company  to  recover 
the  value  of  five  broughams,  the  property  of  plaintiff,  which  were 
shipped  from  St.  Louis,  destination  Houston,  Texas,  and  which,  it 
was  alleged,  had  been  lost  by  reason  of  the  negligence  of  defendants. 
The  evidence  showed  that  the  property  was  lost  while  in  the  possession 
of  the  Texas  &  Pacific  Railway  Company  and  that  the  Intemation»l 
&  Great  Northern  Railroad  Company  was  not  liable,  and  the  court 
instructed  a  verdict  for  the  latter  company.  The  case  between  plaintiff 
and  the  Texas  &  Pacific  Railway  Company  was  submitted  to  a  jury 
who  returned  a  verdict  for  plaintiff  for  $1,852.32  as  the  value  of  the 
goods,  with  interest  amounting  ix)  $128.12,  for  which  amount  judgment 
was  rendered  from  which  defendant  appeals.  The  material  facts  are 
as  follows: 

Wilson,  president  of  appellee  company,  bought  of  the  St.  Louis  Trans- 
fer Company  in  St.  Louis  a  lot  of  vehicles,  among  them  the  five 
broughams.  They  were  sold  to  appellee  "St.  Tjouis  delivery,*'  that  is, 
the  goods  were  to  be  delivered  to  the  carrier  in  St.  Tx>uis  by  the  seller 
as  the  property  of  appellee  which  was  to  pay  freight.  This  seems  ix) 
have  been  the  intention  of  both  parties  to  be  gathered  from  the 
testimony  of  Wilson,  appellee's  president,  and  Tansey,  the  president 
of  the  St.  T-«ouis  Transfer  Company  whose  deposition  was  taken  by 
appellant.  The  price  of  the  nine  vehicles  sold*  was  $1,450  which  was 
not  paid  at  the  time,  and  the  goods  were  delivered  by  the  St.  Louis 
Company  to  the  carrier  at  St.  Louis  for  carriage  to  Houston,  Texas, 
and  delivery  there  to  "shippers  order,  notify  Wilson  Hack  Line."  The 
St.  Louis  Company  drew  a  draft  on  appellee  for  the  price  and  sent 
it  to  a  bank  in  Houston  for  collection  with  the  bill  of  lading  attached 
endorsed'  "Deliver  to  the  order  of  Wilson  Hack  Line.  (Signed)  St. 
Louis  Transfer  Company.  G.  B.  Walls,  Secty.  and  Treas."  When 
notified  of  the  arrival  of  the  draft  appellee  paid  it  and  took  the  bill 
of  lading.  The  vehicles  had  been  shipped  in  two  cars  arid  when  Wilson 
applied  to  the  freight  office  of  the  connecting  carrier  in  Houston  he 
was  informed  that  both  cars  were  there,  whereupon  he  paid  the  freight 
upon  the  whole  shipment.  Afterwards  he  found  that  the  car  contaan- 
ing  the  five  broughams  had  not  arrived  and  the  freight  for  that  car 
Avas  refunded'  to  him.  The  five  broughams  were  all  tost  while  in 
possession  of  appellant,  one  of  the  connecting  carriers,  and  by  its  negli- 
gence. 

Under  the  first  sixteen  assignments  of  error,  which  are  presented 
together,  appellant  presents  the  proposition  that  the  assignee  of  a  bill 
of  lading  cannot  recover  more  than  his  assignor  could  recover,  being 
the  original  consignee;  and  upon  one  such  contract  there  are  not  two 
measures  of  recovery  in  different  amounts  in  different  hands.    Appd- 


1907.']  T.  &  P.  Et.  Co.  v.  Wilson  Hack  Line.  41 

lant's  contention  is  that  the  St.  Louis  Transfer  Company  having  shipped 
their  proi)erty  to  Houston  to  be  there  sold  to  appellee  for  a  certain 
price  could  not  have  recovered  of  appellant  more  than  the  price  for 
which  the  goods  were  to  be  sold,  and  that  therefore  appellee  cannot 
in  this  suit  recover  more. 

It  is  true  that  the  St.  Loais  Company  <Jould  not  have  recovered  of 

appellee  more  than  the  amount  stated,  in*  case  appellee  had  not  paid 

for  the  property.     (Gulf,  C.  &  S.  F.  Ry.  v.  Key,  16  S.  W,  Rep.,  106.) 

This  for  the  8?ufficient  reason  that  this  would  have  been  the  measure 

of  its  loss.     It  does  not  follow,  however,  that  appellee  is  bound  by 

the  same  measure  of  damages.     We  think  appellant  is  mistaken  as 

to  the  main  basis  of  its  contention.    The  goods  were  sold  in  St.  Louis, 

and  not  shipped  to  Houston  to  be  there  sold  in  case  they  arrived. 

Both  the  seller  and  buyer  intended  that  the  delivery  to  the  carrier  was 

a  delivery  of  the  property  in  the  goods  to  appellee,  and  that  they 

were  thereafter  at  its  risk.     The  effect  of  the  consignment   to  the 

seller  or  his  order,  as  set  out  in  the  bill  of  lading,  was  to  give  the 

right   of   possession  of   the  goods   to  the  seller,   until   the  purchase 

money  was  paid.     The  property  passed,  but  the  right  of  possession 

was  not  to  pass  until  the  draft  for  the  price  wbb  paid,  and  the  bill 

of  lading  delivered.     Upon  the  facts  of  the  agreement,  as  testified 

to  by  both  appellee's  president  Wilson,  and  Tansey,  the  president  of 

the  St.  Louis  Company,  if  appellee  had  refused  payment  of  the  draft, 

the  amount  could  have  been  recovered  of  it  by  the  St.  Louis  Company, 

and   appellee  would  have  been  relegated  to  its  remedy   against  the 

carrier.     Nevertheless  the  St.  Louis  Company  could  have  recovered 

of  the  carriers  the  amount  which  appellee  owed,  by  reason  of  its  lien, 

to  protect  which  they  retained  possession  of  the  goods.     (1  Parson  on 

Contracts,  526,   537;   6   Cyc.   527;   PUgreen  v.   State,   71   Ala.,   370; 

State  V.  Carl,  43  Ark.,  353-359.) 

It  does  not  matter  whether  appellee  acquired  the  bill  of  lading 
before  or  after  the  destruction  of  the  property.  The  bill  of  lading 
was  only  necessary  to  enable  it  to  get  possession  of  the  goods,  the 
property  in  them  having  passed  by  agreement  of  the  parties  upon 
delivery  to  the  carrier  in  St.  Louis.  It  was  in  the  power  of  the  seller 
and  purchaser  to  make  such  an  agreement,  and  it  would  not  concern 
the  carrier  that  they  had  done  so.  Its  duty  was  to  transport  and 
deliver  the  goods,  and  its  liability,  in  the  case  of  loss,  was  for  their 
value,  unless  it  should  appear  that  a  less  amount  would  fully  cover 
the  damages  for  which  recovery  is  sought.  (Jelletts  v.  St.  Paul,  M. 
&  M.  Ry.  Co.,  15  K  W.  Eep.,  237.) 

Assignments  of  error  from  seventeen  to  thirty  are  likewise  grouped, 
and  under  them  appdlant  presents  the  general  proposition  that,  "The 
vehicles  being  second<-hand,  and  having  probably  passed  through  many 
hands,  and  they  having  no  market  value,  the  measure  of  damages, 
(their  value  to  their  owner  and  the  actual  loss  he  sustained,  not  a 
price  suggested  by  his  partiality,  nor  yet  what  he  coul5  sell  them  for, 
subject  to  our  first  position)  is  provable  by  the  history  of  the  vehicles, 
a&  far  as  the  same  could  be  obtained,  and  this  history  should  be  as 
complete  as  possible,  commencing  with  the  original  first  cost  of  these 
vdiicleB,  when  new,  and  coming  to  the  present  time,  tracing  the  different 
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hands  they  had  passod  through,  giving  an  account  of  the  amount  of 
use  they  had  undergone,  their  wear  and  tear,  number  of  times  they 
had  been  sold,  and  for  what  prices,  and  showing  whether  they  were 
in  or  out  of  style." 

The  vehicles  were  second-hand  and  it  seems  to  be  admitted  that 
they  had  no  market  value  in  Houston.  The  term  "second-hand"  is 
a  general  one  and  refers  to  articles  that  have  been  before  sold  and 
used,  whether  one  or  many  times  does  not  matter.  In  determining 
their  value  in  Houston  at  the  time  they  should  have  been  delivered 
much  evidence  was  offered,  all  of  which  was  objected  to  by  appellant. 
This  evidence  consisted  of  the  testimony  of  Wilson  as  to  what  the 
vehicles  would  have  cost  new  in  Houston;  that  they  were  perfectly 
sound  and  practically  new  except  that  the  varnish  and  paint  was 
scratched  a  little;  what  similar  vehicles  had  been  priced  to  him  for 
in  November,  1904;  that  the  vehicles  had  a  standard  value,  and  the 
prices  had  been  the  same  for  six  or  seven  years,  and  that  upon  this 
standard  he  had  based  his  estimate  of  cost;  the  testimony  of  Burke, 
Mosehart  and  Jansen  as  to  the  cost  of  such  vehicles  new  in  Houston, 
what  they  were  worth  in  Houston  in-  the  condition  they  were  in  when 
they  should  have  reached  Houston.  The  general  objection  to  this 
testimony  was  that  the  property  having  no  market  value  the  best  evi- 
dence of  their  value  was  "to  prove  the  history  of  the  vehicles,  the 
original  cost,  all  the  circumstances,  degree  of  wear  and  tear,  their 
age,  whether  in  or  out  of  style,  etc."  Special  objection  was  made 
to  any  evidence  of  the  opinion  of  the  witnesses  as  to  value.  The  prop- 
erty having  no  market  value  in  Houston,  appellee's  measure  of  recovery 
was  the  actual  value.  (International  &  G.  N.  Ry.  Co.  v.  Nicholson, 
61  Texas,  553). 

It  was  shown  that  the  five  vehicles  lost  were  the  same  kind  as 
the  two  broughams  which  were  delivered,  and  that  they  were  also 
second-hand  and  in  the  same  condition.  This  was  as  a  basis  for  the 
examination  of  the  witnesses  who  had  seen  and  examined  those  deliv- 
ered, but  not  those  lost.'  All  of  these  witnesses  showed  themselves  to 
have  an  intimate  knowledge  of  the  value  of  the  vehicles  generally, 
and  were  qualified  to  form  a  correct  judgment  about  the  matter  as 
to  which  they  were  called  to  testify. 

The  history  of  the  vehicles,  so  far  as  it  could  be  reasonably  obtained, 
was  given^  showing  the  length  of  time  they  had  been  used  and  their 
value  when  new.  All  the  testimony  reasonably  obtainable  to  show  the 
real  value  of  the  property  was  introduced.  It  was  necessarily  a  matter 
diflBcult  of  accurate  ascertainment,  but  the  jury  was  placed  in  pos- 
session of  all  of  the  reasonablv  ascertainable  facts  to  enable  them 
to  determine  the  question.  AVhile  a  full  and  minute  history  of  the 
vehicles,  their  original  cost,  amount  and  kind  of  use,  number  of  times 
sold,  etc.,  was  desirable  it  was  not  indispensable.  Upon  the  testimony 
introduced  the  court  charged  the  jury  as  follows: 

"In  determining  this  question,  you  are  authorized  to  take  in  con- 
sideration all  of  the  testimony  conoeming  the  cost  of  such  property 
when  new,  and  the  cost  at  second-hand,  the  testimiony  as  to  what 
plaintiff  paid  for  it,  and  as  to  whether  it  was  new  or  second-hand 
when  plaintiff  bought  it,  and  the  condition  of  the  property  when  it 
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left  St.  Louis,  and  all  the  facts  and  circumstances  admitted  in  evi- 
dence before  you,  in  so  far  as  they  disclose  the  history  of  the  property, 
that  will  enable  you  to  determino  what  the  seven  broughams  would 
have  been  fairly  worth  in  Houston  at  the  time  they  should  have  arrived 
here  after  November  19,  190-i."  The  giving  of  this  charge  is  embodied 
in  one  of  the  assignments  of  error  presented.  We  think  that  the 
testimony  embraced  in  the  assignments  is  not  subject  to  the  objection 
made.  The  assignments  are  therefore  overruled.  (3  Wigmore  Ev., 
sec.  1940-3;  1  ed.,  sec.  720). 

The  court  charged  the  jury  that  in  determining  the  value  of  the 
property  they  were  authorized  to  take  into  consideration,  among  other 
things,  the  question  whether  the  property  was  new  or  second-hand. 
Objection  is  made  that  it  was  error  to  submit  the  issue  as  to  whether 
the  property  was  new  or  second-hand,  as  the  undisputed  evidence 
showed  that  it  was  at  least  second-hand.  The  objection  is  without 
merit.  The  charge  could  not  have  been  understood  as  meaning  more 
than  that  the  jury  should  take  into  consideration  that  the  property 
was  second-hand  and  not  new.  The  assignment  presenting  the  point 
is  overruled. 

Assignments  of  error  from  thirty-two  to  forty  grouped,  present 
alleged  errors  in  the  admission,  over  appellant's  objection,  of  testimony 
as  to  what  the  vehicles  wete  worth  in  Houston,  cost,  etc.,  upon  the 
general  ground,  as  stated  in  the  proposition  presented  under  the  assign- 
ments, that  "^^It  was  an  error  to  permit  the  plaintiff's  president,  and 
the  -witnesses  called  by  him,  to  give  their  opinion  as  to  the  value  of 
these  vehicles  new,  and  as  to  their  value  second-hand  at  the  time  when 
they  should  have  reached  Houston,  in  answer  to  general  questions,  not 
limited  to  the  value  to  plaintiff,  it  being  conceded  that  the  vehicles 
had  no  market  value,  and  no  market  value  being  proved,  and  the 
testimony  of  the  witnesses  being  a  mere  opinion  and  guess,  based  on 
hearsay,  or  upon  no  basis  at  all,  as  to  the  value  of  the  vehicles  new, 
their  value  second-hand,  and  such  testimony  invades  the  province  of 
the  jury,  and  is  based  upon  n^re  guessing  and  self-interested  motives.'' 

Without  discussing  each  assignment  our  conclusion  is  that  they  pre- 
sent no  error.     (3  Wigmore  Ev.,  sec.  1940-1943.) 

Assignments  of  error  from  forty-one  to  forty-four  grouped  complain 
of  the  action  of  the  court  in  allowing  certain  witnesses  to  testify 
over  objection  of  appellant  as  to  the  cost,  value,  etc.,  of  the  vehicles 
on  the  ground  that  they  had  not  qualified  themselves  as  experts  to 
give  an  opinion  about  the  matter.  The  witnesses  were  all  shown  to 
have  had  sufficient  knowledge  of  the  matter  of  the  cost,  value,  etc., 
of  such  vehicles  to  qualify  them  to  testify.  Two  of  them  were  carriage 
dealers  and  one  of  them  a  carriage  repairer. 

Assignments  of  error  from  forty-five  to  fifty-eight  presenting  alleged 
errors  in  overruling  appellant^s  special  demurrers  to  the  petition,  and 
in  the  admission  of  testimony  have  been  considered  and  are,  in  our 
opinion,  without  merit. 

We  find  no  error  in  the  judgment  and  it  is  affirmed. 

Affirmed, 

Writ  of  error  refused. 
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Fort  Worth  &  Denver  City  Railway  Company  v.  State  of  Texas. 

Decided  April  6,   1007. 

Penalty — Water  Cloiet  Aot,  TTnoonttltutlonal. 

The  Act  of  April  17,  1905,  to  compel  railroad  corporationa  to  erect  and 
maintain  water  closets  at  passenger  stations,  and  fixing  a  penalty  for  violation 
of  the  same,  held  unconstitutional. 

Appeal  from  the  District  Court  of  Armstrong  County.  Tried  below 
before  Hon.  Ira  Webster. 

Spoonts,  Thompson  dc  Barwise,  for  appellant 

J.  S.  Stallings,  County  Attorney,  L.  C.  Barrett,  and  7.  A.  Templeton, 
for  appellee. 

SPEEB,  Associate  Justice. — The  statute  upon  which  this  suit 
is  brought,  commonly  known  as  the  water  closet  statute,  having  been 
held  unconstitutional  as  violative  of  the  Fourteenth  Amendment,  it 
becomes  our  duty  to  dismiss  the  action.  The  judgment  of  the  District 
Court  is  therefore  reversed  and  the  action  dismissed.  Missouri,  K.  & 
T.  By.  Co.  V.  State,  100  Texas,  420. 

Dismissed. 


Charlotte  E.  Baneik  v.  John  A.  Moobe. 

Decided  April  6,   1907. 

i. — ^Deed — ^I>e8oription — ^Kistake— Evldenoe. 

Where  one  of  the  deeds  in  a  chain  of  title  described  the  land  as  having 
been  granted  by  the  Republic  of  Texas  to  the  grantor  in  the  deed,  when  in 
fact  it  was  granted  to  a  different  party,  evidence  considered,  and  held  suffi- 
cient to  require  a  submission  to  the  jury  of  the  issue  of  mistake  in  such  descrip- 
tion. 


2. — Same — ^Recital  in  Deed  as  Evldenoe. 

Under  the  facts  of  this  case  held,  error  for  the  court  by  its  charge  to  limit 
the  probative  effect  of  certain  recitals  in  the  deeds  in  a  chain  of  title. 

3. — Same — Case  Bistlnguished. 

The  case  of  Watkins  v.  Smith,  91  Texas,  692,  approved  and  distinguished. 

Appeal  from  the  District  Court  of  Callahan  County.  Tried  below 
before  Hon.  J.  H.  Calhoun. 

J.  P.  Harvey  and  T7.  H.  Cliett,  for  appellant. — ^When  an  unlocated 
land  ceri;ifieate  is  in  the  possession  of  a  person  (through  whom  plain- 
tiff claims),  under  claim  of  ownership  thereof,  or  of  an  interest  therein, 
and  such  person  thereafter  locates  such  certificate,  paying  all  necessary 
fees  and  expenses  of  such  location,  and  receives  the  patent  for  the 
lands  thereunder,  and  he  and  those  claiming  under  him  thereafter 
continuously,  openly  and  notoriously  claimed  ownership  of  said  land, 
paying  taxes  tliereon  for  a  long  lapse  of  time,  and  having  possession 
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of  tlie  original  patent  and  purported  titled  papers  thereto^  end  no 
ad?erBe  claim,  being  eet  up  by  defendant  or  thoee  undier  whom  he 
daimS)  during  such  long  lapse  of  time^  snch  person  will  be  presumed 
to  be  the  owner  of  such  land  certificate,  or  the  interest  by  him  claimed 
ilierein^  and  proof  of  such  facts  presents  a  prima  facie  case  for  plaintiff^ 
entitling  her  to  judgment,  in  the  absence  of  contrary  evidence.  Davidson 
V,  Wallingford,  88  Texas,  623 ;  Baldwin  v.  Hoberts,  13  Texas  Civ.  App., 
670. 

While  the  recital  in  the  deeds  dated  May  15,  1846,  from  Samuel 
Jobflon  to  David  M.  Lawrence,  to  the  effect  that  the  property  thereby 
conveyed  was  conveyed  to  said  Jobson  by  Beuben  H.  Roberts  by  deed 
bearing  date  Jan.  3,  1837,  was  not  evidence  that  such  conveyance  from 
Eoberts  to  Jobson  was  in  fact  made,  still  such  recital  was  proper  evi- 
dence for  consideration  by  the  jury  of  the  grounds  and  origin  and 
character  of  the  claim  of  title  of  said  Jobson  and  those  claiming  under 
him,  and  as  explanatory  of  the  possession  of  Jobson  and  those  claiming 
under  him  and  the  instruction  to  the  jury  that  such  recital  should  not 
be  considered  as  evidence  that  such  conveyance  had  been  made,  though 
same  might  be  considered  as  a  matter  of  description  of  the  property 
intended  then  and  thereby  to  be  conveyed,  was  misleading  and  deprived 
plaintiff  of  the  benefit  of  consideration  by  the  jury  of  said  recital  for 
other  Intimate  purposes  for  which  it  could  have  been  considered  as 
above  iiSicated.  Mooring  v.  McBridt^  62  Texas  309;  Trinity  Lumber 
Co.  V.  Pinckard,  4  Texas  Civ.  App.,  671;  Wells  v.  Burt8>  3  Texas 
Civ.  App.,  430.    16  Cyc,  p.  1173. 

B.  L.  Russell  and  Otis  Bowyer,  tor  appellea — Where  one  rdies  on 
an  unambiguous  written  instrument  as  pwit  of  her  chain  of  title,  and 
such  LDstrument  does  not  in  any  way  connect  her  with  the  certificate 
upon  which  patent  issued,  possession  of  certificate,  location  and  patent 
carries  no  presumption  of  ownership  in  her  favor.  Kinney  y.  Vinson, 
32  Texas,  127. 

Becitals  in  deeds  are  not  evidence  against  strangers.  Starkin  on 
Evidence,  star  page  578,  note  1. 

SPEEBy  Associate  Justice. — Charlotte  E.  Bankin  instituted  this 
suit  in  trespass  to  try  title  to  recover  from  John  A.  Moore  three 
hundred  and  twenty  acres  of  land  in  Callahan  County.  The  defendant, 
in  addition  to  the  plea  of  not  guilty,  pleaded  the  various  statutes  of 
limitations.  There  was  a  trial  before  a  jury  resulting  in  a  judgment 
in  favor  of  the  defendant,  from  which  the  plaintiff  has  appealed. 

Appellant  is  the  sole  legatee  and  devisee  of  Henry  L.  Rankia,  deceased, 
who  claimed  a  locative  interest  of  one  hundred  and  twenty  acres  in 
ihe  land  in  controversy.  Her  claim  of  title  was  as  follows:  (1) 
Land  certificate  of  bounty  warrant  under  which  the  land  in  controversy 
was  located,  issued  to  B.  Boberts  as  assignee,  purporting  to  be  in  lieu 
of  a  prior  certificate  which  had  been  cancelled,  bearing  date  January 
20,  1848;  (2)  two  patents,  one  for  the  hundred  and  twenty  acre  tract, 
dated  July  2,  1874,  the  other  for  the  two  hundred  acre  tract,  bearing 
date  July  3,  1874,  to  R.  Roberts,  assignee  of  James  W.  Scott,  under 
and  by  virtue  of  the  land  certificate  above  described';  (3)  a  conveyance 
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from  James  W.  Scott  to  Eeuben  H.  Roberts,  wherein  the  grantor  con- 
veys to  the  grantee  "three  hundred  and  twenty  acres  of  land  to  which 
I  am  entitled  as  a  volunteer  in  this  republick,  and  I  authorized  the 
said  Reuben  H.  Roberts,  his  heirs  or  assigns  to  locate  the  said  lands 
to  which  I  am  so  entitled  as  a  volunteer,  in  any  pa.rt  of  the  Republick 
of  Texas,  that  he  may  deem  proper,"  of  date  November  26,  1836;  (4) 
a  conveyance  from  Reuben  H.  Roberts  to  Sam'l  Jobson,  wherein  is 
conveved  "three  hundred  and  twenty  acres  of  land  to  which  I  am 
entitled  as  a  volunteer  in  this  republick,  and  T  authorize  the  said 
Sam'l  Jobson.  his  heirs  or  assigns,  to  locate  the  said  lands  to  which 
I  am  so  entitled  as  a  volunteer,  in  any  part  of  the  Republick  of  Texas, 
that  he  may  deem  proper,''  of  date  of  January  3,  1837;  (5)  an  instru- 
ment of  conveyance  bearing  date  May   15,   1846,  acknowledged  May 

16,  1846,  filed  for  record  in  Callahan  County,  Texas,  on  Sept.  13, 
1905,  wherein  Sam'l  Jobson  conveys  to  David  M.  Lawrence  as  follows: 
"All  my  right,  title,  interest  and  claim  of,  in  and  to  320  acres  of 
land,  unlocated,  situated  in  the  State  of  Texas,  being  the  amount 
granted  on  the  17th  day  of  Sept.,  A.  D.  1836,  by  the  then  Republic 
of  Texas  to  James  W  Scott  bv  certificate  dated  at  Velasco,  of  that 
date,  No.  87  and  signed  by  Geo.  W.  Poe,  Acting  Paymaster  General, 
for  services  as  a  volunteer  in  the  Texi-an  army,  to  which  said  James 
W.  Scott  was  entitled  under  the  laws  of  the  then  republic  as  bounty 
land,  which  said  certificate  was  assigned  to  one  Reuben  H.  Roberts 
and  a  deed  for  the  lands  therein  mentioned  executed  by  the  said  Scott 
to  said  Roberts,  dated  the  26th  day  of  November,  A.  D.  1836,  and 
which  lands  was  conveyed  to  me  by  said  Roberts  by  deed  bearing 
date  3rd  day  of  January,  1837,"  etc.;  (6)  a  written  instrument  of 
conveyance,  bearing  date  December  16,  1846,  acknowledged  December 

17,  1846,  filed  for  record  in  Callahan  County,  Sept.  13,  A.  D.  1905, 
wherein  the  grantor,  David  M.  Lawrence,  conveys  to  Thos.  J.  Dobyns 
as  follows:  "All  my  right,  title,  interest  and  claim  of,  in  and  to 
320  acres  of  land,  unlocated,  situated  in  the  State  of  Texas,  it  being 
the  amount  of  bounty  land  which  James  W  Scott  was  entitled  to  by 
virtue  of  certificate  issued  by  Geo.  W.  Poe  on  the  17th  day  of  Sept, 
1836,  'No.  87,  the  same  being  conveyed  to  me  (the  said  Lawrence) 
by  Samuel  Jobson  at  the  city  of  N"ew  Orleans  on  the  15th  day  of 
May,  1846,  and  I  do  hereby  authorize  and  empower  the  said  Thomas 
J.  Dobyns  to  locate  the  said  320  actes  of  bounty  land,  receive  a  title 
therefor  in  his  own  name,"  etc.;  (7)  an  agreement  in  writing  between 
Thos.  J.  Dobyns  and  Henry  L.  Rankin,  wherein  the  former  conveyed 
to  the  latter  an  undivided  interest  of  one  hundred  and  twenty  acres 
out  of  the  land  in  controversy  for  services  in  locating  the  warrant, 
the  same  bearing  date  May  12,  1847;  (8)  a  power  of  attorney  of 
date  May  17,  1847,  acknjowledged"  May  26,  1847,  wherein  Thos.  J. 
Dobjms  appoints  Henry  L.  Rankin  his  attorney  in  fact  to  obtain  a 
patent  for  three  hundred  and  twenty  acres  of  land  upon  the  James 
W.  Scott  bounty  land  warrant;  (9)  certified  copy  of  will  of  Henry 
L.  Rankin  properly  probated,  wherein  appellant  is  made  his  sole  legatee 
and  devisee  and  named  as  independent  executrix  Of  the  estate  of  said 
Henry  L.  Rankin,  said  order  of  probate  being  dated  July  17,  1883. 

Henry  L.  Rankin  died  in  "Waller  County  in  the  yeao*  1883  and 
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after  his  death  there  were  found  among  his  private  papers  all  of 
the  instruments  ttbove  mentioned  save  the  last,  and  the  originals  of 
the  conveyances  from  James  W.  Scott  to  Reuben  H.  Roberts  and  from 
Reuben  H.  Roberts  to  Samuel  Jobson,  much  worn  and  discolored 
through  age,  are  included  in  the  record  sent  to  this  court.  Henry  L. 
Rankin  and  appellant  paid  the  taxes  from  about  the  date  of  the  patent 
to  the  year  1898,  up  to  which  latter  date  no  one  had  ever  questioned 
their  title  or  claim  so  far  as  plaintiff  and  her  witnesses  knew.  The 
proof  showed  that  Henry  L.  Rankin  caused  the  certificate  to  be  located 
and  obtained  the  patent,  bearing  all  necessary  expenses. 

It  will  be  seen  that  appellant  has  shown^  a  consecutive  chain  of 
title  from  the  sovereignty  of  the  soil  to  herself,  if  the  instrument 
executed  by  Reuben  H.  Roberts  to  Samuel  Jobson  conveyed  the  land 
in  controversy.  It  is  the  contention  of  appellant  that  it  did  and  of 
appellee  that  it  did  not.  Upon  this  very  vital  question  appellant  re- 
quested the  court  to  charge  the  jury  as  follows: 

'TTou  are  charged  that  if  you  find  from  a  preponderance  of  the 
evidence  in  this  case  that  the  instrument  introduced  in  evidence  herein 
of  date  January  3,  1837,  wherein  one  Reuben  H.  Roberts  purports 
to  convey  to  one  Samuel  Jobson  320  acres  of  land  to  which  he,  the 
said  Reuben  H.  Roberts^  was  entitled  as  a  volunteer  in  the  republic, 
was  executed  by  the  said  Reuben  H.  Roberts  with  the  intention  upon 
the  part  of  himself  and  the  said  Jobson  to  thereby  convey  to  said 
Jobson  320  acres  of  land  to  which  James  W.  Scott  was  entitled  as  a 
volunteer  in  the  army  of  the  republic,  and  that  by  mistake  and  inad- 
vertence of  the  person  who  wrote  such  instrument,  the  property  pur- 
ported to  be  conveyed  by  such  instrument  was  erroneously  described 
therein  «8  320  acres  of  land  to  which  Reuben  H.  Roberts  was  entitled 
as  a  volunteer  in  the  army  of  the  republic  instead*  of  320  acres  to 
which  James  W.  Scott  was  entitled  as  a  volunteer -in  the  army  of  the 
republic,  then  in  the  event  you  find  the  facts  so  to  be  from  a  prepon- 
derance of  the  evidence,  you  should,  in  considering  of  your  verdict, 
give  such  instrument  such  weight  and  effect  as  you  find  from  the 
evidence  it  would  be  entitled  to  if  it  described  the  property  purported 
to  be  conveyed  thereby  as  320  acres  of  land  to  which  James  W.  Scott 
was  entitled  as  a  volunteer  in  the  army  of  the  republic.'* 

This  charge  was  refused  by  the  court  and  appellant  complains  of 
the  ruling.  In  support  of  the  judgment  appellee  insists  that  there 
is  no  evidence  to  raise  such  an  issue,  but  we  hold  otherwise.  Without 
intimating  the  weight  to  be  attached  to  the  evidence,  the  circumstances 
are  sufficient  to  indicate  that  the  scrivener  who  wrote  the  instrument 
of  conveyances  from  Reuben  H.  Roberts  to  Samuel  Jobson  had  before 
him  the  conveyance  from  James  W.  Scott  to  Reuben  H.  Roberts,  whidi 
conveyed  the  James  W.  Scott  bounty  warrant.  The  one  bears  every 
indicia  of  having  been  copied  from  the  other  with  the  necessary  changes 
of  the  names  of  grantors  and  grantees,  and  once  even  in  this  pairticular 
a  literal  copying  of  the  name  of  Reuben  H.  Roberts,  as  grantee  in 
the  second  instniment,  was  erased'  and  the  name  of  Samuel  Jobson 
properly  inserted.  Even  the  incorrect  spelling  of  the  one  instrument 
is  carried  forward  in  the  other.  More  than  this,  the  facts  that  the 
James  W.  Scott  bounty  warrant  is  found  in  the  possession  of  plaintiff's 
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devisor  along  with  subsequent  conveyances  declaring  that  the  same 
was  the  bounty  warrant  conveyed  by  the  instrument  executed  in  favor 
of  Samuel  Jobson,  and  the  long  asserted,  undisputed  claim  of  right 
to  and  interest  therein,  are  certainly  sufficient  to  raise  the  issue  of 
mistake  in  describing  the  property  conveyed.  The  charge  should  have 
been  given,  and  for  its  refusal  the  casfe  must  be  reversed. 

Appellant  next  insists  that  the  court  erred  in  the  following  para^ 
graph  of  his  general  charge: 

"You  are  further  instructed  that  the  allegations  in  the  several  instru- 
ments of  writing  as  to  the  grantors  being  heirs  of  certain  persons, 
or  the  allegations  that  they  were  heirs  of  certain  persons,  are  not 
proof  or  evidence  of  such  heirship,  nor  should  you  consider  the  alle- 
gations in  a  conveyance  as  to  what  other  conveyances  had  been  made 
as  evidence  they  had  been  made,  though  they  may  be  considered  as 
matter  of  description  of  the  property  then  and  thereby  to  be  conveyed." 

It  is  only  the  latter  part  of  the  charge  that  could  in  any  event  have 
prejudiced  the  rights  of  appellant.  Whether  or  not  the  recitation  in  the 
conveyance  from  Samuel  Jobson  to  David  M.  Lawrence  that  the  James 
W.  Scott  land  was  conveyed  to  the  grantor  Jobson  by  Eeuben  H. 
Eoberts  on  January  3,  1837,  is  evidence  that  such  was  the  intention 
of  the  parties  to  that  instrument,  is  a  question  which  we  have  had 
some  difficulty  in  deciding.  We  have  finally  concluded  that  the  court's 
charge  was  erroneous  in  limiting  the  effect  of  the  testimony  as  it 
did.  When  this  testimony  was  considered,  under  the  limitations  of 
the  charge,  it  went  no  further  than  to  make  sure  of  what  was  otherwise 
certain,  that  Samuel  Jobson  conveyed  to  David  M.  Lawrence  all  his 
right,  title  and  interest  to  the  unlocated  three  hundred  and  twenty 
acres  of  land  granted  to  James  W.  Scott  for  services  as  a  volunteer 
in  the  army  of  the  republic  But  the  question  recurs,  Did  it  not  also 
reasonably  tend  to  show,  when  considered  in  connection  with  all  the 
other  circumstances  in  the  case,  that  it  was  tiie  intention  of  the  parties 
to  the  conveyance  of  January  3,  1837,  to  convey  the  James  W.  Scott 
land  and  not  the  Reuben  H.  Boberts  bounty  land?  This  bounty  war- 
rant, which  is  unmistakably  the  subject  of  conveyance  in  all  the  other 
instruments,  is  found  among  the  title  papers  of  the  present  claimant 
for  about  sixty  years,  and  it  is  not  shown  that  Reuben  H.  Roberts 
was  ever  entitled  to  a  bounty  warrant  as  a  volunteer  in  the  army  of 
the  republic.  The  charge,  we  think,  placed  an  unwarranted  limitation 
upon  the  effect  to  be  given  to  the  testimony.  The  recitations  in  this 
ancient  deed  might  have  been  properly  considered  by  the  jury  as  original 
evidence,  circumstantial  though  it  may  be,  of  a  mistake  of  the  scrivener 
in  drafting  the  Roberts-Dobyns  deed.  In  other  words,  it  tended  to 
show  that  Samuel  Jobson  understood  and  claimed  that  the  instru- 
ment of  date  January  3,  1837,  executed  by  Reuben  H.  Roberts,  conveyed 
to  him  all  the  right,  title  and  interest  which  the  said  Roberts  had 
in  the  James  W.  Scott  certificate.  It  occurs  to  us  that  if  a  person 
who  is  ordinarily  prudent  in  the  discharge  of  his  business  affairs 
were  interested  in  the  question  presented,  and  were  confronted  with 
the  recitation  under  consideration,  he  would  at  once  conclude  that  it 
tended  in  a  large  measure  to  show  that  Samuel  Jobson  claimed  the 
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Jamea  W.  Scott  bounty  land  by  reason  of  the  conveyance  from  Benben 
H.  Bobexts^  and  further  that  the  description  in  the  Roberts-Jobson 
deed  was  a  mistake,  and  why  should  not  the  evidence  have  the  same 
efiFeet  npon  a  jnry  of  ordinary  men  in  the  court  room?  The  fact  of 
misdescription  which  it  is  thus  sought  to  establish  is  consistent  with 
the  Jobson  claim  of  title  and  right  of  possession  to  the  certificate 
itself,  and  thus  makes  lawful  whut  otherwise  might  not  be.  See  Brewer 
V.  Cochran,  17  Texas,  Ct.  Eep.,  796;  17  Cyc,  page  444,  N.  77.  We 
do  not  consider  our  holding  in  this  respect  in  anywise  in  conflict 
with  the  case  of  Watkins  v.  Smith,  91  Texas,  589,  by  our  Supreme 
Court,  which  case  perhaps  induced  the  trial  court  to  give  the  charge 
under  review.  The  opinion  in  that  case,  however,  contains  the  following 
very  significant  reservation: 

'^Whether  the  facts  that  a  deed  has  been  made  by  a  grantor  in 
which  he  purports  to  convey  as  heir  of  another;  that  the  grantee 
has  taken  possession  of  the  land,  used  and  cultivated  it  for  many 
years;  and  that  during  this  time  his  right  has  remained  unchallenged 
by  any  adverse  claimant, — ^would  have  sufficient  probative  force  to 
authorize  a  finding  that  the  grantor  was  the  heir,  as  recited  in  the 
conveyance,  is  a  question  not  raised  in  this  case,  and  one  which,  if 
raised,  need  not  be  determined.'^ 

Under  the  charge  of  the  court,  as  to  which  there  is  no  complaint, 
the  jury  were  required  to  find  that  appellee  had  perfected  his  title 
by  limitations  of  five  years  as  to  an  undivided  two  hundred  acres  of 
the  land  sued  for.  In  this  respect  the  judgment  will  be  aifirmed, 
but  as  to  the  undivided  one  hundred  and  twenty  acres  claimed  by 
plaintiff  by  virtue  of  the  contract  held  by  her  deceased  husband,  the 
judgment  is  reversed  and  the  cause  remanded  for  another  trial. 

Affirmed  in  part  and  reversed  and  remanded  in  paft 


T.  J.  BuLLARD  V.  W.  F.  Stewaet  et  al. 

Decided  April  6,   1007. 

1 . — Mortgagee — ^Foreclosure — ^Pleadlnsr. 

In  a  suit  for  debt  and  foreclosure  of  a  mortgage  lien  it  is  not  necessary 
that  plaintiff  allege  the  value  of  the  mortgaged  property.  Such  allegation  is 
certainly  unnecessary  when  the  matter  of  value  is  put  in  issue  by  other  parties 
to  the  suit. 

2. — Sale  of  Personal  Property — Caveat  Emptor. 

In  the  sale  of  personal  property  the  rule  of  caveat  emptor  applies  in  this 
State,  and  one  who  buys  stolen  property  takes  no  title  as  against  the  true 
Orwner. 

3. — ^Kortgage  Lien — ^Futnre  Advancefl — ^Validity. 

Mortgages  to  secure  future  advances  are  upheld  both  by  the  common  law 
and  the  courts  of  this  country;  and  even  when  no  limit  is  fixed  to  the  amount 
of  such  advances  a  recorded  mortgage  to  secure  the  same  is  notice  to  a  subse- 
quent enciimbranoer  as  to  all  sums  advanced  upon  the  mortgage  prior  to  the 
acquisition  of  the  subsequent  lien  and  notice  thereof  to  the  first  mortgagee. 

C — ^liTe  Stock — ^Karket  Value — ^Evidence. 

Upon  an  issue  as  to  the  market  value  of  certain  horses  and  mules,  a  live- 
stock journal  published  at  the  place  of  sale,  the  reports  in  which  were  regularly 
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made  and  correctly  kept,  waa  competent  evidence.  It  was  not  essential  that  the 
editor  should  have  personal  knowledge  of  the  sales  reported,  nor  that  the  sales 
reported  should  be  of  mules  and  horses  of  the  precise  age,  character  and  condi- 
tion of  those  in  controversy ;  it  was  sufficient  if  from  the  general  classes  reported 
the  jury  could  deduce  the  value  of  the  animals  in  controversy. 

Appeal  from  the  District  Court  of  Ward  Couniy.  Tried  below  before 
Hon.  James  L.  Sherpherd. 

E.  M.   WhitiaJcer  and   W,  A.   Hudson,   for  appellant. — ^Where  the 

mortgage  describes  a  certain  debt  and  advances  not  exceeding 

dollars^  the  amount  secured  is  only  the  debt  described^  so  far  as  third 
parties  are  concerned.  Louisville  Banking  Co.  v.  Leonard,  13  S.  W. 
Rep.,  521;  Tully  v.  Harloe,  95  Am.  Dec,  102;  Moore  v.  Terry,  50 
S.  W.  Bep.,  998 ;  Bood  v.  Welch,  28  Conn.,  157 ;  Martin  v.  Halbrooks, 
55  Ark.  569 ;  5  Am.  &  Eng.  Ency.  Law,  p.  968,  2d  ed. ;  6  Cyc,  p.  1016 ; 
Cincinnati  Leaf  Tobacco  Warehouse  Co.  v.  Combs,  58  S.  W.  Bep.,  420; 
Beers  v.  Waterbury,  8  Bosw.  (N.  Y.)  396. 

Mortgagee  must  show  good  faith  as  against  purchaser  for  valuable 
consideration  with  only  conatructive  notice.  Texas  &  P.  By.  Co.  v. 
Gay,  86  Texas,  604. 

The  court  erred  in  permitting  the  witness  C.  E.  Lee  to  testify  as  to 
the  prices  of  mules  and  horses  from  the  files  of  a  newspaper  called  the 
"Daily  Live  Stock  Beporter,^'  because:  (a)  Said  witness  did  not  know 
said  prices  of  his  own  knowledge,  (b)  Said  reports  so  published  were 
not  made  to  said  witness,  nor  did  he  verify  them,  (c)  Said  testimony 
is  hearsay,  (d)  Said  testimony  does  not  relate  to  the  value  of  mules 
and  horses  at  the  time  of  conversion,  to-wit:  August  8,  1904.  (e) 
Said  testimony  does  not  show  thut  it  is  for  mules  and  horses  in  the 
same  condition,  of  the  same  age,  kind  and  character  as  the  stock  in 
controversy.  Southern  Pac.  By.  v.  Maddox,  75  Texas  300;  Houston 
&  T.  C  By.  V.  Smith,  46  S.  W.  Bep.,  1047. 

Hunter  <&  Hunter  and  J.  E.  Starley,  for  appellees. 

CONNEB,  Chief  Justice. — Appellant  and  appellee  concnr  in  the 
following  statement  of  this  case,  viz.: 

"Appellee,  Pecos  Valley  Bank,  brought  this  suit  against  appellee 
W.  F.  Stewart  on  two  notes,  one  dated  January  11,  1904,  for  $662, 
one  dated  June  3,  1904,  for  $350  and  an  open  account  for  $30.25 
and  to  foreclose  a  mortgage  lien  on  20  mules.  It  is  alleged  that 
appellee  Stewart  sold  the  mules  to  appellee  Lisle,  who  in  turn  sold 
thera  to  appellant  Bullard,  all  with  knowledge  of  the  bank's  lien.  It 
further  alleged  said  mules  to  be  in  poeeession  of  appellant  Bullard 
in  Ellis  Co.,  Texas,  who  'is  about  to  convert  same  to  his  own  use.' 

"Appellee  Stewart  confessed  judgment,  admitting  the  Bank's  alle- 
gations to  be  true.  Stewart  thereupon  filed  a  cross  bill  against  Lisle 
and  Bullard  seeking  to  recover  the  20  mules  so  mortgaged  and  one  other 
mule  and  six  horses,  alleging  in  substance  that  Lisle  stole  said  property 
from  Stewart  by  means  of  a  bogus  draft  drawn  T)y  Lisle  on  Bhem 
&  Farrish  of  Comanche,  I.  T.  That  Bullard  bought  said  property 
with  full  knowledge  of  the  fraudulent  acts  of  Lisle.   He  asks  judgment 


1907.]  BuLLAED  V.  Stewart.  51 

for  $2,700  damagee,  the  alleged  value  of  said  stocky  and  for  $3>000 
vindacliYe  damages. 

"AppeUant  Bullard  answered  both  original  petition  and  Stewart's 
cross  bill,  by  general  demurrer,  by  general  denial,  by  plea  of  innocent 
purchaser  for  value  without  notice,  and  by  plea  of  estoppel. 

"The  bank  and  Stewart  both  dismissed  as  to  Lisle,  who  was  not  served. 

**Trial  before  a  jury  resulted  in  judgment  in  favor  of  bank  against 
Stewart  and  Bullard  for  $1,316.09  and  in  favor  of  Stewart  against 
Bullard  for  the  bank's  debt  in  case  Stewart  paid  said  debt. 

"Motion  for  new  trial  overruled  and  defendant  Bullard  appeals." 

The  bank's  petition  was  not  subject  to  general  demurrer,  as  appel- 
lant insists,  on  the  ground  that  it  failed  to  allege  the  value  of  the 
mules  upon  which  it  sought  to  foreclose  its  lien.  Primarily  the  peti- 
tion, which  was  suflBcient  in  that  respect,  was  for  debt  and  to  foreclose 
the  mortgage  therein  described,  and  for  conversion  in  the  alternative 
in  event  only  that  the  mules  had  been  converted.  Besides,  the  values 
were  fully  set  forth  in  the  answer  of  appellee  Stewart  to  which  appel- 
lant pleaded  the  general  denial.  He  thus  put  the  matter  in  issue 
for  all  parties  and  supplied  a  basis  for  the  evidence  to  which  no  objec- 
tion on  this  ground  seems  to  have  been  urged. 

Nor  do  we  think  the  cross  action  of  appellee  Stewart  against  appellant 
subject  to  general  demurrer.  True  the  cross  petition  set  forth  the  fact 
that  Stewart  at  the  time  and  place  named  sold  the  mules  in  controversy  to 
Lisle,  but  it  further  charged  that  Lisle  induced  the  sale  and  procured 
possession  by  the  false  and  fraudulent  statement  that  the  check  given 
in  payment  was  good,  knowing  at  the  time  that  it  was  worthless 
and  with  intent  to  thereby  fraudulently  deprive  him,  Stewart,  of  the  val- 
ue of  the  mules.  The  allegations,  if  true,  constituted  the  ofifense  theft 
on  Lisle's  part  under  articles  861  and  947  of  our  penal  code.  Appel- 
lant therefore  in  his  purchase  from  Lisle  was  subject  to  the  law  of 
caveat  emptor  which  applies  by  the  law  of  this  State  in  sales  of  personal 
property.  But  if  we  could  be  mistaken  in  this  and  if  title  passed 
from  Stewart  and  Lisle's  ofifense  was  that  of  swindling  as  appellant 
insists,  the  cross  petition  distinctly  alleges  that  appellant  was  put 
upon  inquiry  and  had  notice  of  Lisle's  fraud.  If  so,  appellant  could 
not  avoid  liability  on  the  groim.d  of  his  purchase  and  be  thus  permitted 
to  give  effect  to  the  fraud. 

Appellant  insists  that  it  was  error  to  admit  in  evidence,  as  against 
him,  the  open  account  of  $30.25  and  the  note  of  June  3,  1904,  for 
$350,  because  these  evidences  of  Stewart's  indebtedness  to  the  bank 
were  not  specifically  described  in  the  mortgage.  The  mortgage,  after 
securing  the  note  for  $662,  provided  that  "this  mortgage  shall  also 
extend  to,  include  and  cover  anv  renewal  of  said  note  or  indebtedness 
or  any  part  thereof,  and  also  any  further  and  other  advances  of  money 
hereafter  made   to   the   grantor  herein   by   said   grantee  up  to   and 

including  in  the  aggregate  the  sum  of   Dollars,  and  also 

any  intei^t  that  may  accrue  thereon  and  any  and  all  reasonable  costs 
and  expenses  of  collecting  the  same  by  suit  or  otherwise."  Mortgages 
to  secure  future  advances  are  upheld  both  by  the  common  law  and 
the  courts  of  this  country  and  of  England,  and  while  there  is  some 
diversity  of  opinion  as  to  whether  the  limit  of  such  advances  should 
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be  named,  in  order  to  affect  subsequent  mortgagees  and  purchasers^ 
it  is  held,  even  by  those  courts  so  affirming,  that  a  recorded  mortgage 
for  an  unlimited  sum  is  notice  to  a  sub^uent  incumbrancer  as  to 
all  sums  advanced  upon  the  mortgage  prior  to  the  acquisition  of  the 
subsequent  lien  and  notice  thereof  to  the  first  mortgagee.  See  1  Jones 
on  Mortgages,  4th  ed.,  arts.  364-365.  It  is  undisputed  that  the  mort- 
gage in  question  was  duly  registered  and  that  appellanf e  purchase 
was  subsequent  to  the  advances  objected  to.  Such  advances  were 
therefore  covered  by  the  clause  quoted. 

Numerous  objections  are  urged  to  the  admission  and  exclusion  of 
evidence,  but  we  find  nothing  requiring  more  than  passing  notice. 
The  most  forceful  objection  perhaps  is  to  the  admission  of  the  market 
prices  of  mules  and  horses  from  the  *T>aily  Live  Stock  Reporter," 
published  at  the  place  of  appellant's  purchase,  and  at  which  appellant 
insisted  values  should  be  fixed.  The  reports  covered  the  period  in 
question  and  were  shown  to  have  been  regularly  made  and  correctly 
kept.  It  was  hence  not  essential  that  the  editor  who  testified  had 
personal  knowledge  of  the  several  sales  reported,  or  that  the  sales 
purported  to  be  of  mules  and  horses  of  the  precise  «ige,  character  and 
condition  of  those  in  controversy.  General  classes  were  specified  and 
the  evidence  of  the  class,  etc.,  of  those  in  controversy  was  before  the 
jurv,  from  all  which  values  were  deducible.  Texas  &  Pac.  Ey.  Co.  v. 
Donovan,  23  S.  W.  Eep.,  735. 

The  remaining  assignments  attack  the  court's  submission  of  the  cause 
and  the  sufficiency  of  the  evidence  to  sustain  the  verdict,  but  we. 
find  no  error  in  these  respects.  It  seems  undisputed  that  Stewart 
was  defrauded,  as  alleged,  by  Lisle  and  the  court  plainly  instructed 
the  jury  in  effect  to  find  in  favor  of  appellant  on  the  issues  of  the 
cross  action  unless  they  found  that  appellant  had  notice,  or  by  the  exer- 
cise of  ordinary  care  could  have  known  of  Lisle's  fraud  at  lie  time  of 
his  purchase.  This  charge  is  objected  to  only  on  the  ground  that 
it  fails  to  define  ordinary  care.  There  seems  to  be  no  direct,  if  any, 
contention  that  the  evidence  did  not  warrant  the  submission  of  the 
issue,  and  the  charge,  on  this  as  well  as  on  other  issues,  seems  as 
favorable  to  appellauit  as  he  had  any  right  to  demand.  The  evidence, 
too,  on  the  whole  case,  we  think,  supports  the  verdict  and  judgment. 
The  discrepancy  in  the  amount  for  which  Stewart  sold  the  mules 
to  Lisle,  and  for  which  the  jury  found  against  appellant,  and  consti- 
tuting the  alleged  excess,  seems  to  be  accouilted  for  by  interest  from 
the  date  of  appellant's  conversion. 

Finding  no  error  in  the  trial  the  judgment  is  affirmed. 

Affirmsd. 

Writ  of  error  refused. 


Emmett  Rippy  et  al.  v.  C.  J.  Harlow  et  al. 

Decided  April  6,   1907. 

1. — Onardian's  Deed — ^Invalid. 

A  deed  by  a  guardian  is  of  no  effect  in  the  absence  of  evidence  of  an  order 
of  the  Probate  Court  directing  the  guardian  to  sell  the  land,  or  of  a  sale  and 
confirmation  thereof. 


* 

■ 

p 

w 
! 


I 


J9OT.]  BiPPY  V.  Harlow.  53 

S. — Sale  of  Conunnnity  Land  by  Snrylvor. 

A  surviving  husband  has  the  right  to  sell  community  land  to  pay  com- 
munity debts. 

S. — Deed  by  Ouardian  Valid  ai  SaryiTor's  Deed. 

A  deed  to  community  land  executed  by  a  surviving  husband,  although  pur- 
porting to  have  been  executed  by  him  in  bis  capacity  as  guardian  of  his  minor 
children,  considered  and  held  sufficient  to  convey  the  title  of  the  survivor  and 
of  the  children  of  himself  and  his  deceased  wife,  the  deed  reciting  and  it 
otherwise  appearing  that  the  conveyance  was  made  for  the  purpose  of  paying  a 
community  debt. 

4. — CommuiLity  Jkibt — Changes  of  Form. 

The  fact  that  the  form  of  a  community  debt  passes  through  several  muta- 
tions does  not  change  or  destroy  its  character  as  a  community  debt,  and  a  sur- 
viving husband  has  the  right  to  convey  community  property  to  pay  the  same 
although  such  debt  in  its  last  form  of  renewal  was  not  due  at  the  time  of 
conveyance. 

5. — Case  IHstingniahed. 

The  case  of  Stone  v.  Sledge,  87  Texas,  49,  distinguished  from  the  present 


6. — ^Tendee— Spediie  Performanoe. 

When  a  party  purchases  community  land  from  a  surviving  husband  and  as 
a  part  of  the  consideration  discharges  a  commimity  debt,  takes  possession  of 
the  land  and  makes  permanent  and  valuable  improvements  thereon  in  good 
faith,  he  may  enforce  specific  performance  of  the  contract  of  sale,  not  only 
against  the  husband  but  also  against  the  heirs  of  the  deceased  wife. 

• 

Appeal  from  the  District  Court  of  Hunt  County.  Tried  below  before 
Hon.  T.  D.  Montrose. 

Bird  &  Parham,  S.  W.  Terdey  and  Ntyland  &  Neyland,  for  appel- 
lants.— ^A  deed  in  writing  to  land^  conveys  only  the  interest  of  the 
person  named  as  grantor  therein  and  does  not  convey  the  interest  of 
the  person  who  is  not  named  in  the  instrument^  but  who  signs  and 
acknowledges  it.  Stone  v.  Sledge^  87  Texas^  49;  Bamett  y.  Houston, 
18  Texas  Civ.  App.,  134. 

A  surviving  spouse  cannot  make  a  valid  conveyance  to  commimity 
property  to  pay  a  debt  or  debts  which  were  not  due  at  the  time  of 
the  conveyance. 

Perkins  4k  Craddock,  for  appellees. 

TALBOT,  Associate  Justice. — ^This  is  an  action  of  trespass  to 
try  title  brought  by  appellants  in  the  usual  form  of  such  action^  against 
the  appellees  to  recover  a  one-half  interest  in  the  land  described  in 
the  petition,  alleging  that  said  land  was  the  community  property  of 
their  father  and  motiier,  J.  M.  Bippy  and  Ella  Eippy,  the  latter  having 
died  in  June,  1889,  and  leaving  appellants  a£  her  sole  heirs  at  law. 
Defendant  Harlow  pleaded  not  guilty,  the  statutes  of  limitatioi\  of  three, 
five  and  ten  years,  and  a  special  answer,  the  nature  of  which  will 
be  sufficiently  indicated  by  ihe  trial  court's  findings  of  fact  adopted 
by  this  court,  (there  being  no  statement  of  facts  sent  up)  as  follows: 

^^e  defendants,  J.  M.  Bippy,  and  Ella  Bash,  the  father  and  mother 
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of  the  plaiiytiflfs,  were  married  in  Hunt  County,  Texas,  in  the  year 
1876,  and  that  Mrs.  Ella  Rippy  died  in  Hopkins  County,  Texas,  on 
the  sixth  day  of  June,  A.  D.  1889,  leaving  surviving  her  the  defendant, 
J.  M.  Kippy  and  the  plaintiffs  herein,  and  a  son,  Edgar  Rippy,  who 
died  in  the  year  1900,  unmarried,  leaving  his  father  J.  M.  Rippy 
and  the  plaintiffs  herein  as  his  sole  surviving  heirs.  No  adminis- 
tration was  had  on  the  estate  of  the  said  Mrs.  Ella  Rippy.  By  general 
warranty  deed,  dated  the  twenty-ninth  day  of  October,  1888,  J.  F. 
Stewart  and  wife  conveyed  the  premises  in -controversy  to  the  defendant, 
J.  M.  Rippy.  The  consideration  recited  in  said  deed  was  six  hundred 
and  eleven  dollars  ($611)  paid  and  one  note  for  $152  due  November 
1,  1889 ;  one  note  for  $143  due  November  1,  1890 ;  one  note  for  $100 
due  November  1,  1890,  and  one  note  for  $244  due  November  1,  1891, 
each  of  said  notes  drawing  ten  per  cent  interest,  and  the  said  deed 
reserved  an  express  lien  to  secure  the  payment  thereof.  The  said 
defendant,  J.  M.  Rippy,  never  paid  either  of  said  notes  or  any  part 
thereof  save  and  except  payments  credited  on  the  said  $^52  note  as 
follows:— $20  November  5,  1889;  $70  November  22,  1889;  $15  Feb- 
ruary 27,  1892.  The  said  J.  F.  Stewart  transferred  said  notes  and 
the  following  parties  became  the  holders  thereof:  viz: — ^T.  H.  Eang, 
Jno.  W.  Randall,  R.  W.  Harris  and  W.  T.  A.  Kennedy.  On  the  23d 
day  of  May,  1892,  the  holders  of  said  notes  brought  suit  thereon  in  the 
District  Court  of  Hunt  County,  in  cause  No.  3199  against  the  said 
defendtant,  J.  M.  Rippy,  and  to  foreclose  the  lien  on  the  premises 
described  in  the  plaintiff's  petition,  retained  in  the  said  deed  from 
said  J.  F.  Stewart  and  wife  to  the  defendant  J.  M.  Rippy,  and  on 
the  27th  day  of  June,  1892,  judgment  by  default  was  rendered  against 
J.  M.  Rippy  in  favor  of  the  said  plaintiffs  in  the  following  amounts: 
viz:  T.  H.  King,  $195;  J.  W.  Randall,  $122.11;  R.  W.  Harris,  $136.50; 
W.  T.  A.  Kennedy,  $83.10,  and  cost  of  suit  and  foreclosing  the  said 
lien  and  directed  that  the  said  premises  be  sold  in  satisfaction  of  the 
judgment.  On  October  18,  1892,  the  said  defendant  J.  M.  Rippy  exe- 
cuted and  delivered  to  the  New  England  Loan  and  Trust  Company, 
the  following  instruments:  (1)  First  Mortgage  Bond  for  $550  to 
become  due  November  1,  1897,  payable  at  the  office  of  the  said  company 
in  Des  Moines,  Iowa,  and  bearing  interest  at  the  rate  of  six  per  cent, 
per  annum,  payable  semi-annually  at  the  office  of  the  said  company 
according  to  the  terms  of  interest  coupons  attached  to  the  said  bond. 
Said  instrument  further  provides  that  if  any  interest  should  not  be 
paid  within  twenty  days  after  due,  the  whole  of  said  indebtedness, 
should  at  the  option  of  the  holder  thereof,  without  notice,  become  due 
al  once  and  bear  interest  at  the  rate  of  ten  per  cent,  per  annum  from 
the  date  of  said  default,  and  in  case  of  suit  for  collection  of  the  prin- 
cipal and  interest  that  the  said  Rippy  would  pay  a  reasonable  attorney's 
fee.  (2)  One  note  for  $110.86,  payable  in  ten  installments,  said 
installments  maturing  on  the  first  day  of  May  and  on  the  first  day 
of  November.  (3)  Deed  in  trust  with  power  of  sale  on  the  premises 
described  in  plaintiff's  petition,  to  secure  said  $550  first  mortgage 
bond.  Said  deed  of  trust  reciting  that  the  note  secured  thereby  was 
for  the  purchase  money  of  the  land  described,  the  same  being  a  lien 
thereon,  and  that  said  note  was  a  renewal  of  a  certain  judgment  for 
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$536  in  cause  No.  3199  in  the  District  Court  of  Hunt  County,  which 
judgment  was  a  foreclosure  of  certain  notes  executed  by  J.  M.  Rippy 
to  J.  P.  Stewart,  in  part  payment  of  the  purchase  money  for  the  land 
described,  and  that  the  New  England  Loan  and  Trust  Company  was 
subrogated  to  all  the  rights  and  equities  of  the  original  holders  and 
owners  of  said  judgment  (4)  Second  deed  in  trust  on  the  same  prem- 
ises to  secure  tiie  said  installment  note.  By  an  instrument  dated  the 
5th  day  of  November,  1892,  the  plaintiffs  in  said  judgment,  to-wit: 
T.  H.  King  and  others,  transferred  the  said  judgment  to  the  New 
England  Loan  and  Trust  Company/* 

On  the  seventeenth  da.y  of  January,  1890,  the  defendant,  J.  M.  Rippy, 
filed  an  application  in  the  County  Court  of  Hopkins  County,  asking 
to  be  appointed  guardian  of  the  estate  of  the  said  children  of  himself 
and  his  deceased  wife  Ella,  in  which  he  recited  that  the  said  children 
were  named  and  their  ages  were  as  follows:  Mila  Rippy,  eleven  years 
old;  Edgar  Rippy,  nine  years  old;  Emmett  Rippy,  five  years  old  and 
Dexter  Rippy,  one  year  old.     The  said  application  further  stated  that 
at  tiie  time  of  the  death  of  his  wife  Ella,  that  she  was  seized  in  her 
separate  right  of  a  one-seventh  undivided  interest  in  and  to  the  home- 
stead of  Nathan  and  Elizabeth  Rash,  located  in  the  town  of  Black 
Jack   Grove,  Hopkins   County,  Texas,   and  her  said  interest  therein 
was  of  the  probable  value  of  $75.    Said  application  made  no  reference 
to  the  premises  in  controversy  in  this  suit,  and   although  commis- 
sioners were  appointed  to  appraise  the  estate  of  said  minors,  no  inven- 
tory of  their  estate  was  ever  returned.     On  December  5,   1890,  the 
defendant,  J.  M.  Rippy,  filed  bonds  in  the  sum  of  $150  payable  to 
each  one  of  his  said  children^  as  guardian  of  their  said  estate,  and 
took  oath  as  guardian  of  said  estate,  and  said  bonds  were  approved  by 
the  County  Judge  on  the  date  that  they  were  filed.    On  the  same  date, 
to-wit:  December  5,  1890,  the  said  defendant,  J.  M.  Rippy,  filed  an 
application  in  the  said  County  Court  of  Hopkins  County,  praying  for 
an  order  to  sell  the  one-seventh  interest  of  his  wards  in  the  said  home- 
stead of  the  said  Nathan  and  Elizabeth  Rash,  situated  in  the  said 
town  of  Black  Jack  Grove,  at  private  sale.     Said  application  recites 
that  it  was  necessary  to  sell  the  interest  of  the  said  wards  in  the  said 
premises  for  their  education  and  maintenance,  and  that  there  was  no 
personal  property  belonging  to  their  estate.     The  clerk  of  the  court 
issued  notice  on  this  application  under  date  of  December  20,  1890. 
The  evidence,  however,  failed  to  show  whether  said  application  was 
granted  or  whether  an  order  to  sell  was  issued  or  whether  any  report 
of  sale  was  ever  made  and  approved  by  the  County  Court  of  Hopkins 
County.     On   February   9,   1896,   the  said   defendant,  J.   M.   Rippy, 
filed  in  said  guardianship  proceedings,  what  was  termed  an  annual 
account  with  the  estate  of  the  said  wards  had  a  one-half  interest  in 
the  land  described  in  plaintiflPs  petition.     That  there  was  no  personal 
property  belonging  to  said  wards;  that  there  were  no  claims  due  them 
and  no  claims  against  their  said  estate.     In  the  said  account,  the 
said  Rippy  charged  himself  with  one-half  of  the  proceeds  of  sale  of 
the  one-half  interest  in  the  said  land  in  Black  Jack  Grove,  fifty  dollars; 
and  shows  disbursements  as  follows:  court  cost,  $8.75;  attorney's  fees, 
$10;  cash  paid  Dr.  Smith  medical  bill,  $15.25;  cash  paid  for  books 
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and  tuition,  $13 ;  cash  on  hand,  $3.  On  the  10th  day  of  March,  1896, 
the  said  J.  M.  Rippy  filed  a  report  of  sale  in  the  said  County  Court 
of  Hopkins  County,  verified  by  his  affidavit,  in  which  he  sets  forth: 
"That  in  obedience  to  an  order  of  this  Court,  made  and  entered  in  said 
guardianship  on  the  ninth  day  of  March,  1896,  he  sold  to  0.  J. 
Harlow  at  private  sale  in  accordance  with  his  application  made  for  an 
order  to  sell  the  land  belonging  in  part  to  the  minors,  that  said  guard- 
ian sold  to  the  said  C.  J.  Harlow,  one  hundred  acres  of  land,  the  same 
being  situated  in  Hunt  County,  Texa?,  and  being  a  part  of  the  Needham 
Boone  headright  survey"  (same  premises  in  controversy  in  this  suit),  and 
also  recites  that  the  said  sale  was  made  for  the  sum  of  $1,200 ;  $600  cash ; 
one  note  for  $100  due  N'ovember  15,  1896,  and  the  assumption  of  $500 
debt  due  to  the  New  England  Tjoan  and  Trust  Company,  which  said 
company  had  a  matured  mortgage  lien  on  said  land  for  $500  and 
which  the  said  purchaser  assumed  the  payment  of  and  released  the 
guardian  from  the  payment  of  said  mortgage.  The  following  endorse- 
ments were  made  by  the  then  county  judge  of  Hopkins  County  on 
said  report  of  sale.  'M-arch  21,  Continued  R.  B.  Keasler,  County 
Judge.^  'September  21,  Continued  R.  B.  Keasler,  County  Judge/ 
'December  20,  1897,  refused  R.  B.  Keasler,  County  Judge.' 

.  "On  April  3,  1896,  the  said  defendant,  J.  M.  Rippy,  filed  in  tiie 
said  County  Court  of  Hopkins  County,  an  application  for  an  order 
to  sell  the  land  in  controversy  in  this  suit.  He  seta  forth  in  said 
application  that  it  was  necessary  to  sell  the  one^half  interest  in  the 
said  premises  belonging  to  the  said  wards,  for  their  support,  educa- 
tion and  maintenance.  That  there  was  no  personal  property  belonging 
to  the  said  wards  estate,  and  the  proceeds  from  the  sale  of  the  lot  and 
prayed  to  be  sold,  was  necessary  therefore,  and  referred  to  a  sworn 
exhibit  attached  to  his  application  as  showing  more  fully  the  necessity 
for  said  sale.  Notice  issued  on  said  application  on  the  fourth  of 
April,  1896,  but  there  was  nothing  from  which  I  could  determine 
whether  any  action  was  ever  taken  by  the  said  County  Court  of  said 
county  on  seid  application. 

"On  March  17,  1896,  the  defendant,  J.  M.  Rippy,  conveyed  the 
land  described  in  plaintiff's  petition  to  the  defendant,  C.  J.  Harlow, 
by  warranty  deed,  which  deed-  is  of  record  in  Book  91,  page  83,  Hunt 
County  Records  of  Deeds  and  is  as  follows: 

"'The  State  of  Texas: 
County  of  Hopkins: 

Whereas  by  an  order  of  the  County  Court  in  and  for  the  County 
of  Hopkins  aforesaid  made  at  the  March  Term,  A.  D.  1896,  of  said 
Court  directing  the  sale  of  the  hereinafter  mentioned  land  belonging 
to  the  estate  of  Mila  Rippy,  Emmett  Rippy,  Edgar  Rippy  and  Dexter 
Rippy,  minors,  James  M.  Rippy,  guardian  of  said  minors,  did  on 
the  10th  day  of  March,  A.  D.  1896,  sell  to  C.  J.  Harlow  at  private 
sale  for  twelve  hundred  dollars  as  follows-:  five  hundred  and  fiftv  due 
the  New  England  Loan  and  Trust  Company,  the  said  C.  J.  Harlow 
assuming  the  payment  of  said  sum  both  principal  and  interest  accord- 
ing to  face  and  tenor  of  said  notes,  and  two  certain  vendors  lien  notes 
fifty  dollars  each  bearing  even  date  herewith  10  per  cent,  per  annum 
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from  date  and  due  January  1,  1897,  witii  a  vendors  lien  retained 
on  said  land  and  five  hundred  and  Miy  dollars  cash,  in  hand  paid 
the  receipt  of  which  is  hereby  acknowledged. 

***And  whereas  the  account  of  said  sale  having  been  returned  to 
said  court  was  at  the  March  term,  1896,  of  said  Court  (to-wit)  on 
the  16th  day  of  March,  1896,  in  all  confirmed. 

"*Now,  therefore  in  consideration  of  the  premises  and  the  full  and 
final  payment  of  said  sum  of  twelve  hundred  dollars^  the  receipt  of  which 
is  hereby  acknowledged,  I,  James  Rippy,  guardian,  as  aforesaid  have 
granted,  bargained,  sold  and  conveyed  and  by  these  presents  do  grant,  bar- 
gain, sell  and  convey  to  the  said  C.  J.  Harlow  all  that  certain  tract  or  par- 
cel of  land  described  as  follows,  (to  wit) ;  being  and  situated  in  Hunt 
County,  Texas,  on  the  waters  of  South  Sulphur  and  being  a  part  of  the 
headright  survey  of  Needham  Boone  and  beginning  at  the  N.  E.  comer 
of  a  320  acre  survey  out  of  said  Boone  headright  formerly  sold  by 
W.  W,  and  W.  H.  Barker  to  John  Stewart.  Thence  S.  533  84-100 
varas  to  a  stake  on  E.  B.  line  of  said  320  acres  and  the  S.  E.  comer 
of  Blk.  No.  2  of  said  subdivision;  thence  West  1060  varas  to  a 
stake  on  S.  B.  line  of  said  Blk.  No.  2.  Thence  N.  533  84-100  varas 
to  the  p»lace  of  beginning.  Containing  one  hundred  acres  of  land^ 
to  have  and  to  hold  unto  him  the  said  C.  J.  Harlow,  his  heirs  and 
assigns  forever  and  I  do  hereby  bind  myaelf,  my  heirs,  executors, 
administrators  to  warrant  and  forever  defend  all  and  singular  the 
said  premises  against  every  person  whomsoever  lawfully  claiming  or 
to  claim  the  same  or  any  part  thereof. 
Witness  my  hand  this  17th  day  of  March,  1896. 

J.  M.  Rippy,  for  himself. 
J.  M.  Bippy,  Guardian.' 
"  'The  State  of  Texas : 
County  of  Hopkins: 

Before  me;,  J.  W.  Barker,  a  Notary  Public  in  and  for  Hopkins 
County,  Texas,  on  this  day  personally  appeared  J.  M.  Eippy  known 
to  me  to  be  the  person  whose  name  is  subscribed  to  the  above  and 
forgoing  deed  and  acknowledged  to  me  that  he  "had  executea  the  same 
for  the  purpose  and  consideration  and  iu  the  capacity  therein  stated. 
Given  under  my  hand  and  seal  of  office  this  17th  day  of  March,  1896. 

J.  W,  Barker 
(Seal)  Notary  Public,  H.  C.,'  Texas. 

'Filed  for  record  the  5th  day  of  January,  1897,  at  10:45  o'clock 
A.  M.  Recorded  the  5th  day  of  January,  1897,  at  1:15  P.  M. 

W.  C.  Stevenson,  County  Clerk, 

Hunt  County,  Texafl.' 

*T3ie  defendant  C.  J.  Harlow  assumed  the  said  obligation  of  the 
said  J.  M.  Rippy  to  the  said  New  England  Loan  and  Trust  Company, 
and  paid  the  iaterest  thereafter  falling  due  on  the  maturity,  and 
paid  the  debt  in  full  when  it  fell  due;  the  total  amount  so  paid  by 
said  Harlow  to  said  New  England  Loan  and  Trust  Company;  the  said 
Harlow  also  paid  said  J.  M.  Rippy  at  the  time  of  the  execution  of 
said  deed,  the  sum  of  $650  which  payment  was  made  in  mules,  wagon. 
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horse  and  cash.  Upon  the  execution  of  said  deed  by  the  said  EiM>y, 
the  defendant,  C.  J.  Harlow,  went  into  the  possession  of  the  premises 
in  controversy  in  this  suit,  and  has  had  continuous  possession  thereof 
ever  since  claiming  title  thereto  and  paying  all  taxes  due  thereon,  and 
has  had  peaceable  possession  thereof  cultivating,  using  and  enjoying 
the  same  up  to  the  time  of  the  institution  of  this  suit;  that  he  in 
good  faith,  made  valuable  and  pennanent  improvements  on  the  said 
premises,  the  description  and  the  value  being  as  set  forth  in  his 
amended  original  answer  herein.  The  plaintiffs,  Mila  Weaver  and 
L.  H.  Weaver  were  married  in  Hunt  County,  Texas,  on  the  twenty- 
first  of  November,  1897.  The  said  debt  owing  by  the  said  defendant, 
J.  M.  Eippy,  at  the  time  he  executed  the  deed  to  the  defendant, 
C.  J.  Harlow,  was  commimity  debt  for  the  defendant  J.  M.  Rippy 
and  his  deceased  wife,  Ella,  and  was  owing  for  a  part  of  the  purchase 
money  of  the  premises  in  controversy.  That  it  was  the  intention  of  the 
defendant,  J.  M.  Rippy,  to  sell  and  convey  to  the  defendant,  Harlow,  his 
interest  in  the  premises  in  controversy,  as  well  sa  the  interest  of  the  plain- 
tiffs, and  the  defendant  C.  J.  Harlow  intended  and  thought  he  was  buying 
the  entire  one  hundred  acres,  and  believing  that  he  had  good  title 
thereto,  and  the  amount  he  paid  therefor  was  the  fair,  carfi  mairket 
value  of  the  entire  one  hundred  acres  at  the  time  Rippy  executed  the 
said  deed,  and  at  the  time  that  Harlow  went  into  the  possession  thereof. 
Three  hundred  dollars  per  annum  is  the  fair  rental  value  of  the 
said  premises;  the  said  one  hundred  acres  of  land  without  reference 
to  the  improvements  thereon,  is  worth  fifteen  hundred  dollars  at  this 
time.  The  plaintiff  Emmett  Rippy  was  twenty-two  years  of  age  in 
June  of  the  present  year  and  the  plaintiff  Dexter  Rippy  is  not  yet 
twent3M)ne  years  of  age.  At  the  time  the  said  J.  M.  Rippy  conveyed 
the  premises  in  controversy  to  the  defendant  C.  J.  Harlow,  the  said 
Rippy  had  no  other  means  of  his  own,  which  could  have  been  applied 
to  the  payment  of  said  debt  or  any  part  thereof." 

The  record  shows  no  answer  by  appellee  Yancy,  but  the  judgment 
recites  that  he  appeared  by  attorney.  Upon  a  trial  without  a  jury 
the  court  rendered  judgment  for  appellees  and  appellants  have  appealed. 

Appellants  have  presented  but  two  assignments  of  error,  and  con- 
tend, in  effect,  that  it  is  manifest  from  the  language  of  the  deed 
from  J.  M.  Rippy  to  appellee  Harlow  purporting  to  convey  the  land 
in  controversy  to  said  Harlow,  that  the  grantor's  intention  was  to 
convey  only  as  the  guardian  of  appellants,  and  that  said  deed  was 
void  because  it  does  not  appear  that  an  order  of  the  Probate  Court 
authorizing  the  sale  of  said  land  was  ever  made,  and  it  does  appear 
that  the  report  of  the  sale  thereof  to  appellee  Harlow  was  rejected  and 
not  approved  by  said  court;  that  said  deed  cannot  be  regarded  as  a 
conveyance  of  the  said  J.  M.  Rippy  in  his  own  right  or  as  the  survivor 
of  the  community  to  pay  community  debts,  because  it  does  not  use 
apt  and  proper  words  to  accomplish  either  of  such  purposes,  and 
because  no  community  debt  was  proven  to  be  due  when  the  sale  was 
made. 

We  think  it  quite  clear  under  the  evidence  adduced,  that  is,  in 
the  absence  of  any  proof  that  the  County  Court,  in  which  the  guar- 
dianship was  pending,  had  made  en.  order  directing  the  said  Rippy 
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as  gaardian  of  appeUants  t6  sell  said  land,  or  a  sale  and  confirmation 
thereof  by  said  court,  and  in  view  of  the  undisputed  evidence  that 
the  report  of  the  sale  to  appellee  Harlow  was  disaffirmed  by  said 
County  Court,  J.  M.  Rippy  did  not  have  authority  as  the  guardian 
of  appellants  to  convey  tiieir  interest  in  the  land.  But  to  the  propo- 
sition that  the  deed  in  question  was  insufficient  to  convey  the  interest 
of  appellants  and  the  said  Bippy  for  the  purpose  of  paying  the  com- 
munity debts  of  himself  and  his  deceased  wife,  under  whom  appel- 
lants claim  by  inheritance,  we  are  unwilling  to  subscribe.  That  the 
surviving  husband  has  the  power  to  sell  community  property  to  pay  com- 
munity debts,  and  that  sales  fairly  made  by  him  for  that  purpose  cannot 
be  disturbed  by  the  heirs  of  the  deceased  wife,  is  too  well  settled  to 
admit  of  argument,  or  require  the  citation  of  authorities.  It  is  not 
denied  that  tlie  property  involved  in  .this  suit  was  the  community 
property  of  J.  M.  Hippy  and  his  wife.  Nor  is  the  fact  that  the  debt, 
assumed  by  appellee  Harlow  and  paid  by  him  as  the  major  part  of 
the  consideration  for  the  purchase  of  said  land,  was  the  community 
debt,  questioned  Not  only  was  this  debt  a  community  debt  of  J.  M. 
Rippy  and  his  wife,  but  it  was  originally  incurred  by  them  in  the 
purchase  of  said  land  from  J.  F.  Stewajrt  in  1888,  to  secure  which 
an  express  vendor's  lien  was  retained  on  the  land  and  subsequently 
foreclosed  in  a  suit  on  said  debt.  The  contracts  entered  into  between 
J.  M.  Bippy  and  the  New  England  Loan  and  Trust  Company  after 
said  company  became  the  owner  of  the  foreclosure  judgment  did  not 
change  or  destroy  its  character  as  a  community  debt  of  said  Rippy 
and  wife,  and  the  fact  that  said  debt  by  reason  of  the  terms  of  said 
contracts  was  not  payable  at  the  time  of  the  conveyance  to  appellee 
Harlow,  would  not  deprive  the  said  Rippy  of  the  ri^t  as  survivor  to 
sell  the  land  for  the  purpose  of  paying  it. 

In  support  of  the  contention  that  the  deed  from  J.  M.  Rippy  to 
Harlow  does  not  have  the  effect  of  conveying  the  land  in  suit  to"  pay 
a  community  debt  of  said  Rippy  and  his  deceased  wife,  we  are  cited 
to  the  case  of  Stone,  et  al,  v.  Sledge,  et  al,  87  Texas,  49.  In  that 
case  the  husband  had  sold  the  separate  lands  of  the  wife  and  his 
name  alone  appeared  m  the  deed  as  grantor.  Some  time  after  the 
execution  of  the  deed  the  wife  signed  and  acknowledged  it  and  the 
question  arose  whether  or  not  she  was  bound  by  the  conveyance,  although 
die  did  not  appear  upon  its  face  to  be  party  to  it.  In  the  discussion 
the  Supreme  Court  of  this  State  recognized  the  conflict  of  authority 
upon  the  question,  but  adhered  to  that  rule  which  holds  such  a  deed 
inoperative,  as  being  supported  by  the  better  reason  as  well  as  the 
weight  of  authority.  The  court  said :  'T^en  the  title  is  in  one  person, 
and  the  consent  of  another  is  essential  undter  the  law  to  convey  such 
title,  and  such  other  signs  the  deed,  his  name  not  appearing  therein 
as  a  grantor,  the  signature,  it  would  seem,  would  merely  manifest 
his  consent  to  the  conveyance. — The  wife's  signature  to  the  instrument 
uiKler  consideration  does  tend  to  show  her  consent  to  her  husband's 
conveyance  of  the  land,  but  that  is  a  very  different  thing  from  man- 
ifesting a  purpose  to  convey  her  own  interest.'*  But  we  think  that 
case  and  those  cited  to  the  same  effect  are  distinguished  from  a  case 
like  the  present.     Here  the  party  signing  the  deed  has  an  infterest 
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in  his  own  right  to  convey  and  has  the  power  to  convey  the  interest 
of  appellants  for  the  purpose  for  which  he  did  convey.  The  deed  is 
not  in  the  usual  form  emplo{yed  by  one  c<»iveyiing  in  his  ofi&dal 
capacity  only,  but  is  in  the  main  a  general  warranty  deed  in  the 
form  prescribed  by  our  statute.  J.  M.  Bippy  appears  upon  its  face 
as  the  grantor  therein  and  he  uses  language  amply  sufBcient  to  convey 
his  own  interest^  and,  as  the  survivor  of  the  community,  the  interest 
of  appellants.  It  is  true  the  deed  recites  that  "whereas,  by  an  order 
of  the  County  Court,  etc.,  James  Bippy,  guardian,  etc.,  did  on  the 
10th  day  of  March,  A.  D.  1896,  sell  to  C.  J.  Harlow,  etc.,  and  that 
an  account  of  said  sale  was  returned  to  the  County  Court  and  con- 
firmed;" yet,  inasmuch  as  it  was  the  manifest  purpose  of  the  said 
Bippy  to  sell  the  land  to  pay  a  community  debt  the  fact  that  said 
recitals  were  not  true  would  not  render  the  deed  inoperative  for  the 
purpose  intended. 

Again,  appellee  Harlow,  at  the  date  of  his  purchase  from  J.  M.  Bippy 
took  actual  possession  of  the  land  in  controversy,  which  he  has  since 
held,  and  made  permanent  and  valuable  improvements  upon  it.  Ordi- 
narily this  would  entitle  him  to  a  specific  performance  and  a  divestiture 
of  the  title  out  of  the  vendor,  and  we  are  unable  to  see  any  good 
reason  why  the  rule  should  not  apply  in  a  case  like  this.  J.  M.  Bippy, 
in  his  own  right,  and  as  the  survivor  of  the  marital  partnership, 
was  as  fully  authorized  and  empowered  to  sell  the  land  sued  for 
herein  to  pay  community  debts,  as  if  he  had  been  the  absolute  and  sole 
owner  thereof.  He  did  sell  it  to  Harlow  for  that  purpose,  and  placed 
him  in  possession.  Harlow  paid  the  community  debt  and  in  good 
faith  made  permanent  improvements  upon  the  land  of  the  reasonable 
value  of  four  hundred  dollars.  These  facts  were  specifically  pleaded, 
and,  in  accordance  with  his  prayer,  we  hold  that  appellee  was  entitled 
to  havQ  his  title  declared  to  be  superior  to  any  claim  of  appellants, 
and  that  the  proper  judgment  was  rendered  in  tiie  court  below.  That 
judgment  is,  therefore,  in  all  things  affirmed. 

Affirmed. 

Writ  of  error  refused. 


MissouBi,  Kansas  &  Texas  Bailway  op  Texas  v.  B.  L.  Corse. 

Decided  April  6,  1907. 

1.    Alighting  from  Car — ^Personal  Injuries — Charge. 

In  a  suit  for  personal  injuries  received  while  alighting  from  a  passenger 
train,  the  charge  of  the  court  and  the  charges  given  at  the  request  of  the  de- 
fendant considered,  and  held  not  subject  to  the  objection  that  the  chajge  omitted 
a  certain  phase  of  contributory  negligence  relied  on  by  defendant. 

2. — Same— Contributory  KegUgenoe — ^No  Issne. 

In  a  suit  for  personal  injuries  received  by  a  passenger  while  alighting  from 
a  train,  when  the  undisputed  evidence  showed  that  no  employee  of  def aidant 
was  present  to  whom  the  passenger  could  appeal  for  assistance  in  alighting, 
the  mere  fact  that  the  passenger  undertook  to  alight  while  carrying  a  grip 
and  child,  did  not  raise  the  issue  of  contributory  negligence. 
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S.— Health— Srldenoe. 

Evidence  as  id  the  occupations  and  pursuits  of  a  wife  before  marriage  is 
relevant  and  material  as  to  her  previous  health  and  of  her  ability  to  discharge 
the  duties  of  housewife. 

4. — ^L&iding  Question — Harmless. 

Testimony  admitted  in  answer  to  a  leading  question  is  harmless  when  other 
testimony  to  the  same  effect  is  properly  in  the  record. 

Appeal  from  the  District  Court  of  Omyson  County.  Tried  below 
before  Hon.  B.  L.  Jones. 

T.  S.  Miller  and  Smith  £  Wall,  for  appellant^ 
Wolfe,  Hare  &  Maxey,  for  appellee. 

EAINEY,  Chief  Justice. — This  suit  was  brought  by  E.  L,  Corse, 
appellee^  against  the  railway  company^  appellant^  to  recover  damages 
for  personal  injuries  alleged  to  have  been  received  by  his  wife,  wMe 
alighting  as  a  passenger  from  one  of  appellant^s  trains  at  its  depot 
at  Denison.  Defendant  answered  by  general  denial  and  contributory 
n^ligence;,  and  specially  by  setting  out  the  various  ecta  in  alighting 
from  the  train,  constituting  negligence  on  her  part.  A  trial  resulted 
in  a  verdict  and  judgment  for  appellee^  from  which  this  appeal  is  taken. 

The  appellant^s  first  assignment  of  error  compbiins  of  the  sixth 
paragraph  of  the  court's  charge,  which  is  as  follows:  "If  you  find 
and  believe  from  the  evidence  that  plaintiffs  wife,  in  alighting  from 
said  train,  failed  to  exercise  ordinary  care  for  her  own  safety,  or  if 
die  was  guilty  of  n^ligence,  that  is,  if  she  failed  to  exercise  such 
care  to  see  where  she  was  stepping  and  what  she  was  stepping  upon 
and  whether  or  not  there  was  a  step  or  box  for  her  to  step  upon,  as 
an  ordinarily  prudent  person  would  have  exercised  under  the  circum- 
stances surrounding  her,  then  you  will  find  for  the  defendant,  even 
though  you  should  find  that  the  defendant,  its  servants  and  employes 
were  also  guilty  of  negligence.'^ 

The  contention  of  appellant  is,  in  effect,  thait  said  paragraph  limits 
the  jury's  consideration  to  Mrs.  Corse's  care  in  seeing  where  she  was 
stepping  and  what  she  was  stepping  upon  and  whether  or  not  there 
was  a  step  for  her  to  step  upon,  and  thereby  excluding  her  negligence 
in  descending  the  step  without  holding  to  the  banis^r  or  handhold 
and  in  endeavoring  to  alight  therefrom  with  a  heavy  siiitcase  in  one 
hand  and  a  baby  in  the  other  arm. 

In  this  connection  the  court  gave  two  instructions  requested  by 
appellant  as  follows:  "Gentlemen  of  the  Jury:  12.  If  you  believe 
from  the  evidence  that  the  defendant's  servants  were  not  guilty  of 
n^ligenoe  in  failing  to  assist  Mrs.  Corse  from  the  train,  you  cannot 
find  for  the  phontiff,  unless  you  believe  that  the  platform  or  place 
for  her  to  alight  was  not  so  lighted  that  a  person  of  ordinary  care 
could  alight  from  the  train  at  that  place  with  reasonable  safety  and 
that  Mrs.  Corse's  injuries  weie  by  such  insufficient  lighting,  uncon- 
tribi)ted  to  by  any  negligence  on  her  part,  and  unless  you  further  believe 
that  such  insufficient  lighting  was  nqgligenoe  on  the  part  of  the 
defendant^'    ''Gentlemen  of  Uie  Jury: 
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'^13.  In  this  case  you  are  instructed  that  if  you  believe  from  the 
evidence  that  Mrs.  Corse  before  stepping  from  the  train  in  question, 
noticed  the  light  was  dim  and  stepped  from  the  car  without  exer- 
cising such  care  as  one  of  ordinary  care,  with  such  knowledge,  under 
all  the  surrounding  circumstances,  would  have  done,  then  you  will 
return  a  verdict  for  the  defendant." 

The  charges  given  were  as  favorable  to  the  appellant  as  the  evi- 
dence warranted  and  the  assignment  is  overruled. 

The  appellant  complains  of  the  refusal  of  the  trial  court  to  give 
special  charges  as  follows:  No.  2.  "If  you  believe  from  the  evidence 
in  this  case  that  Mrs.  Corse  was  not  guilty  of  negligence  in  failing  to  see 
that  there  was  no  step  box  at  the  step  she  was  descending,  yet,  if  you 
believe  from  the  evidence  that  she  was  guilty  of  negligence  which  caused 
or  contributed  to  cause  her  injury  in  attempting  to  alight  from  the 
train  with  a  suit  case  in  one  hand  and  a  baby  in  her  arm  or  arms, 
you  will  return  a  verdict  for  the  defendant" 

No.  4.  "if  you  believe  from  the  evidence  in  this  case  that  a  person 
in  the  exercise  of  ordinary  care,  realizing  that  the  light  on  the  plat- 
form was  dim  and  that  no  one  was  there  to  give  assistance  would 
not  have  undertaken,  under  all  the  surrounding  circumstances,  to  have 
descended  and  alighted  from  the  steps  with  a  suit  case  in  one  hand 
and  baby  in  the  other  arm,  and  that  such  action  on  the  part  of  Mrs. 
Corse  caused  or  contributed  to  cause  her  injury,  then  you  will  return 
a  verdict  for  the  defendant" 

No.  6.  "In  this  case,  you  are  instructed  that  if  you  believe  from 
the  evidence  that  under  all  the  surrounding  circumstances  a  person 
of  ordinary  care,  observing  that  the  light  was  dim,  and  being  encum- 
bered with  a  grip  in  one  hand  and  a  child  in  the  other  arm,  would 
have  put  the  grip  down  on  the  platform  of  the  car  and  caught  to  the 
railing  of  the  car  in  descending  the  steps  and  alighting  from  the 
train,  and  that  if  plaintiff's  wife  had  done  so,  she  would  not  have 
been  injured,  you  will  return  a  verdict  for  the  defendant" 

The  undisputed  evidence  shows  that  it  was  the  duty  of  defendant's 
employes  to  assist  passengers  off  the  train;  that  no  employe  of  the 
defendant  made  any  effort  to  assist  appellee's  wife  or  relieve  her  of 
the  necessity  of  carrying  her  grip  and  child  or  was  even  present  so 
that  a  request  to  this  effect  might  have  been  made  by  appellee's  wife, 
and  the  mere  fact  that  appellee's  wife  imder  these  circumstances  took 
her  grip  and  child  along  at  the  time  of  leaving  the  train  does  not 
raise  the  issue  of  contributory  negligence,  and  said  requested  charges 
numbers  2,  4  and  6  of  appellant  were  therefore  properly  refused. 

In  the  case  of  Chicago,  R.  I.  &  T.  Ry.  Co.  v.  Amee,  74  S.  W.  Rep., 
79,  where  the  facts  are  quite  similar  to  this  case,  similar  instructions 
were  asked  and  refused,  the  Court  of  Civil  Appeals,  Second  District, 
said:  "There  is  no  evidence,  however,  that  the  porter  or  other  employe 
of  the  train  made  any  effort  to  assist  or  relieve  her  of  the  necessity 
of  taking  her  grip,  or  was  even  present,  so  that  a  request  to  this 
effect  might  be  preferred.  There  was  evidence  tending  to  show  that 
appellee's  wife,  prior  to  the  injury,  was  in  good  health,  and  there 
is  no  evidence  indicating  that  she  was  not  of  strength  su£5cient  to 
easily  carry  her  grip  to  the  platform  and  steps  of  the  oar;  and  had 
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appellant's  porter  been  there  to  have  assisted  her,  as  it  was  his  duty 
to  do,  it  is  unlikely  that  the  grip  would  have  contributed  to  her  injury. 
It  seems  to  be  extending  the  doctrine  of  contributory  negligence  to 
great  lengths  to  say  that  the  issue  is  raised  by  the  mere  fact  that 
a  pass^iger  on  a  railway  train  concludes  to  take  his  or  her  grip 
along  at  the  time  of  leaving  the  train  rather  th-an  leave  it  behini 
We  know  of  no  rule  of  law,  and  no  rule  on  the  part  of  appellant  was 
sliown,  making  it  the  duty  of  the  operatives  of  passenger  trains  to 
remove  therefrom  valises  and  grips  not  of  extraordinary  size,  so  fre- 
quently carried  by  passengers.  No  reversible  error  was  committed, 
therefore,  in  the  rejection  of  special  charges  No.  2  and  3.''  A  writ 
of  error  in  the  Ames  case  was  refused  by  our  Supreme  Court.  The 
assignment  is  overruled. 

The  court  did  not  err  in  admitting  testimony  that  Mrs.  Corse  before 
her  marriage  had  taught  a  literary  school  and  art  school  and  clerked 
in  a  dry  goods  store.  The  objection  to  this  testimony  was  that  Mrs. 
Corse's  occupation  after  her  marriage  was  that  of  a  housewife,  and 
that  proof  of  her  vocations  before  marriage  was  immaterial  and  irrel- 
evant and  not  a  proper  measure  of  damage.  The  value  of  Mrs.  Corse's 
services  as  teacher  and  clerk  was  not  shown,  nor  submitted  as  an 
element  of  damages.  Appellee  contends  that  such  evidence  was  relevant 
and  material  as  to  the  previous  health  of  Mrs  Corse,  and  of  her  ability 
to  discharge  the  duties  of  housewife.  We  concur  in  this  contention 
of  appellee,  and  therefore  overrule  appellant's  assignments. 

There  is  no  reversible  error  in  the  action  of  the  court  in  admitting 
the  testimony  of  Mrs.  Clarinda  Stanford  to  the  effect  that  all  of  the 
passengers  had  not  left  the  cars  when  Mrs.  Corse  fell.  This  testimony 
was  given  in  answer  to  a  leading  question,  but  there  was  other  evi- 
denoe  to  the  same  effect,  that  had  been  previously  given,  which  we 
think  rendered  the  evidence  objected  to  harmless.  Besides,  there 
was  no  issue  raised  by  the  pleading  or  evidence  that  Mrs.  Corse 
remained  in  the  car  until  the  step  box  had  been  removed,  or  remained 
until  all  the  passengers  might  reasonably  have  been  supposed  to  have 
left  the  car,  before  attempting  to  alight. 

It  is  complained  that  the  verdict  is  excessive.  The  question  of 
damages  was  fairly  submitted  to  the  jury,  and  we  think  the  verdict 
was  warranted  by  the  evidence. 

The  evidence,  we  think,  is  suflScient  to  warrant  a  finding  that  the 
railroad  was  negligent  in  failing  to  have  its  depot  grounds  sufficiently 
lighted,  in  failing  to  furnish  a  stool  or  box  on  which  to  step  in 
alighting,  and  in  failing  to  assist  appellee's  wife  in  alighting;  that 
she  was  not  guilty  of  negligence  which  contributed  to  her  injury 
and  that  she  was  damaged  as  claimed.  The  judgment  is  therefore 
afiSrmed. 

Affirmed. 

Writ  of  error  refused. 
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Amebican  Exchange  National  Bank  op  Dallas  v.  Swope  & 

Hangold. 

Decided  April  6,  1907. 

1. — ^Uniafe  Buildings-Liability— Landlord  and  Tenant. 

As  between  a  landlord  and  tenant,  in  tbe  absence  of  a  covenant  on  tbe 
part  of  the  landlord  to  repair,  there  is  no  implied  warranty  by  the  landlord  -that 
the  premises  are  in  a  tenantable  condition. 

9. — Same. 

When  a  structure  is  leased  to  several  independent  tenants,  in  the  absence 
of  a  covenant  there  is  no  warranty  by  the  lessor  that  the  structure  is  fit  for 
occupancy,  and  he  does  not  become  responsible  for  injuries  caused  from  a  defect 
in  the  structure,  unless  made  so  by  some  concealment  or  misrepresentation  on 
his  part. 

8. — Same. 

In  a  suit  by  a  tenant  against  his  landlord  for  damage  to  a  stock  of  goods 
caused  by  the  collapse  of  the  rented  building,  evidence  considered,  and  held 
not  to  support  a  finding  against  the  landlord. 

Appeal  from  the  District  Court  of  Dallas  County.  Tried  below  be- 
fore Hon.  Thomas  F.  Nash. 

J.  J.  EcJcford  and  Coke  &  Coke,  for  appelliant. — Ttat  the  court  erred 
in  not  instructing  a  verdict  for  defendant,  cited: — ^Lynch  v.  Ortlieb, 
70  Texas,  727;  Lynch  v.  Ortlieb,  87  Texas,  591;  Perez  v.  Eabaud,  76 
Texas,  191;  Marshall  v.  Heard,  59  Texas  267;  Texas  Loan  Agency  v. 
Fleming,  92  Texas^  458;  Oriental  Hotel  Co.  v.  Sline,  17  Texas  Civ. 
App.,  696;  Martinez  v.  Thompson,  80  Texas,  568;  Doyle  v.  U.  P.  Ry. 
Co.,  147  U.  S.,  413;  Doupe  v.  Genin,  45  N.  Y.,  119;  Jones  v.  Millsaps, 
23  I*  B.  A.,  155 ;  Ward  v.  Fagin,  10  L.  R.  A.,  147 ;  Kline  v.  MJcLain, 
5  L.  R.  A.,  400;  Kjueger  v.  Ferrant,  43  Am.  Rep.,  223;  Shackford  v. 
CoflBn,  49  At  Rep.,  57;  Dutton  v.  Gerrish,  55  Am.  Dec.,  45. 

F.  M.  Etheridge,  R.  8.  Baker  and  H.  E.  Jackson,  for  appellee. — ^The 
owner  of  a  building,  who  lets  the  entire  premises  to  one  or  to  several 
tenants  in  severalty,  thereby  relieves  himself  of  all  duty  to  repair, 
and  all  liability  for  defects  in  the  building,  such  duty  and  such  liabil- 
ity having  shifted  to  the  several  tenants;  but  where  any  portion 
of  the  building  has  not  been  leased,  it  remainB  in  the  possession  and 
occupation  of  the  owner,  and  upon  him  rests  the  duty  of  exercising 
ordinary  care  and  prudence  to  keep  the  same  in  repair,  failing  in 
which  he  becomes  responsible  to  any  party,  whether  tenant  or  stranger, 
who  may  be  damaged  because  of  such  failure.  O'Conner  v.  Andrews, 
81  Texas,  28;  Sawyer  v.  McQillicuddy,  10  Am.  St.  Rep.,  263;  Jones 
V.  Freidenburg,  42  Am.  Rep.,  87;  Wright  v.  Macdonnell,  88  Texas, 
146 ;  Waite  v.  O^Neill,  76  Fed.  Rep.,  413 ;  Alexander  v.  Dorsey,  56  Ahl 
Dec.,  443 ;  Hines  v.  Willcox,  64  Am.  St  Rep.,  823. 

RAINEY,  Chief  Justice. — The  appellees  sued  to  recover  from  ap- 
pellant damages  for  destruction  of  and  injury  to  a  stock  of  liquors, 
cigars,  saloon  fixtures,  etc.,  caused  by  the  falling  of  a  building  owned 
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bj  appellant^  a  portion  of  which  building  was  leased  from  appellant 
and  occupied  by  appellees  as  a  saloon. 

Appellant  answered  by  general  and  special  exceptions,  general  denial 
and  specially  that  appdlees  held  a  portion  of  said  building  under  a 
written  lease,  by  the  terms  of  which  appellees  were  to  take  good  care 
of  that  portion  of  the  building  and  snffer  no  waste,  and  at  their  own 
expense  and  cost  keep  the  premises  in  good  repair.  And  further 
ai]swered  that  all  other  portious  of  the  building  were  in  the  possession 
of  other  tenants  at  the  time  it  fell,  holding  under  leases  from  ap> 
pellant  similar  to  that  of  appellees,  and  that  when  said  building  fell 
no  part  or  portion  thereof  was  in  the  possession  or  control  of  appel- 
lant, but  that  the  whole  thereof  was  in  the  possession  and  control  of 
appellees  and  said  other  tenants,  under  leases  as  aforesaid. 

A  trial  before  a  jury  resulted  in  a  verdict  in  favor  of  appellees  for 
$35,  admitted  to  be  due  as  a  refund  on  account  of  rents,  and  for  $250 
for  injury  to  property,  from  which  judgment  this  appeal  is  prosecuted. 

The  building  was  owned  by  appellant  and  situated  in  the  city  of 
Dallas,  on  the  comer  of  Main  and  Murphy  Streets.     It  fronted  fifty 
feet  on  Main  Street  and  run  back  on  Murphy   Street  one  hundred 
feet.    The  building  was  of  brick  and  covered  the  said  50  by  100  feet. 
The  west  one-half  of  the  lot — ^that  is  25  feet  fronting  on  Main  Street 
and  running  back  100  feet  on  Murphy — was  three  stories  high  and 
the  east  or  inside  one-half  was  two  stories  high.     Under  the  building 
were  two  cellars,  each  about  25  feet  in  width  and  running  back  76    v 
feet     There  was  a  partition  brick  wall  separating  the  cellars,  run- 
ning from  Main  Street  back  75  feet.     In  this  wall  wras  a  door  or 
opening.     The  cellars  were  7^  or  8  feet  deep,  that  is,  it  was  that 
distance  from  the  ground  floor  to  the  bottom  of  the  cellars.    The  walls 
to  th^  cellars  which  include  the  partition  wall,  constituted  the  found- 
ation of  that  part  of  the  building  resting  thereon.    The  cellar  under 
the  inside  25  feet  was  not  lighted,  the  walls  not  cemented,  nor  was 
it  used.     The  cellar  under  the  west  or  outside  25  feet  was  cemented 
and  used  for  storing  empty  bottles  and  k^s.    There  was  an  entrance 
to  this  cellar  from  the  outside  on  Murphy  Street.    By  the  terms  of  the 
lease  the  cellar  was  not  included  in  the  contract,  but  had  been  used 
by  Swope  &  Mangold,  appellees^  in  the  manner  stated  since  the  be- 
ginning of  their  lease,  which  was  in  1889.     In  1900  the  appellant 
became   the   owner  of  the  building,   having  purchased   it   from   one 
Childress.     Appellees  were  then  in  possession  and  occupying  the  first 
story  or  ground  floor  of  the  west  25  feet  in  which  they  had  a  saloon  and 
had  so  occupied  it  since  1889.    After  appellant  purchased  the  building 
it  leased  the  same  25  feet  on  first  floor  to  appellees  and  they  were  so 
occupying  it  until  1902,  under  their  lease,  when  the  partition  wall  in 
the  cellar  crushed  in  and  the  building  fell,  and  caused  the  damage. 
Tlie  partition  wall  had  become  what  the  architects  and  constructors 
termed,  *'water-logged,*'  that  is  the  brick  and  mortar  had  rotted  from 
water  passing  under  it.    This  condition  was  not  discovered  until  after 
the  building  fell.     This  defect  was  not  discoverable  to  the  ordinary 
individual  by  merely  looking  at  it  but  would  have  been  to  an  architect 
or  constructor.    The  lease  provides  that  the  'Tiessees  (appellees)  shall 
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take  good  care  of  the  property  and  its  fixtures  and  suffer  no  waste; 
and  shall  at  their  own  expense  and  cost  keep  said  premises  in  good 
repair:  keep  the  plumbing  work,  closets,  pipes  and  fixtures  belonging 
thereto  in  repair,  and  keep  water  pipes  and  connections  free  from  ice 
and  other  obstruction,  etc.,  and  at  the  end  or  other  expiration  of  the 
term  shall  deliver  up  the  demised  premises  in  good  order  and  condition, 
natural  wear  and  tear  and  damages  by  fire  and  the  elements  only 
excepted.'^  Appellant  never  knew  of  the  defect  in  the  building,  made 
no  representations  as  to  its  condition,  never  practiced  any  deceit  nor 
concealed  anything  in  relation  thereto  from  appellees,  but  supposed 
it  safe  and  sound,  llie  appellees  had  used  and  occupied  the  premises 
from  1889  until  it  fell  in  1902.  They  knew  of  no  defect  and  con- 
sidered it  safe.  The  other  portions  of  the  building  not  occupied  by 
appellees  were  occupied  by  other  tenants  under  leases  siimlar  to 
appellees. 

As  between  the  landlord  and  teiont,  in  the  absence  of  a  covenant 
on  the  part  of  the  landlord  to  repair,  there  is  no  implied  warranty 
on  the  part  of  the  landlord  that  the  premises  are  in  a  tenantable 
condition,  Perez  v.  Eabaud,  76  Texas,  191.  Where  ^  structure  is 
leased  to  several  independent  tenants,  in  the  absence  of  a  covenant,  there 
is  no  warranty  by  the  lessor  that  the  structure  is  fit  for  occupancy, 
and  he  does  not  become  responsible  for  injuries  caused  from  a  defect 
in  the  structure,  unless  made  so  by  some  concealment  or  misrepresent- 
ation on  his  part. 

It  is  contended  by  appellees  that  the  entire  structure  here  under 
consideration  was  not  leased,  in  that  the  cellars  were  under  the  control 
and  disposal  of  appellant  and  therefore  appellant  was  liable  for  injury 
caused  by  the  giving  way  of  the  partition  wall  in  the  cellar  which 
caused  the  structure  to  fall.  The  question,  therefore,  is,  whether  or 
not  the  appellant  was  in  such  possession  and  occupancy  of  the  cellar, 
and  the  conditions  existing  and  the  use  made  thereof  made  it  liable 
to  appellees  for  the  injury  caused  by  the  collapse  of  said  structure? 

The  cellars,  so  far  as  the  evidence  shows,  had  never  been  put  to 
any  use,  except  that  of  storing  bottles  and  kegs  by  appellees  and  this 
use  was  made  by  them  under  their  lease  from  Childress,  as  well  as 
under  the  lease  from  appellant  That  the  wall  was  water-logged 
was  not  kno^\Ti  to  any  one;  nor  was  the  existence  of  the  cause  of  it 
being  water-logged  known  to,  or  suspected  by,  any  one  before  the 
collapse  of  the  structure.  The  defect  was  latent  and  would  have  been 
discovered  only  by  an  architect  or  constructor,  and  that  from  the 
inside  cellar  which  was  dark  and  never  used.  Not  knowing  that  the 
wall  was  liable  to  become  water-logged  and  no  cause  existing  that 
would  cause  appellant  to  suspect  the  existence  of  the  defect,  it  was 
not  called  upon  to  make  an  inspection  or  have  one  made  by  an.  archi- 
tect or  constructor.  Appellant  not  having  warranted  the  security  of  the 
structure,  nor  having  made  any  misrepresentations  or  concealed  any- 
thing from  appellees,  we  do  not  think  appellant  is  liable  for  the  injury. 
Besides,  the  appellees  using  and  occupying  the  cellar  in  the  manner 
stated  and  being  more  familiar,  if  lanything,  than  the  appellant,  with 
the  situation,  they  must  be  held  to  have  assamedi  the  risk  of  danger  and 
are  thereby  prevented  from  recovering. 
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There  is  no  material  conflict  in  the  evidence  and  we  are  of  the  opin- 
ion that  the  peremptory  instruction  requested  by  appellant  should  have 
been  given.  We  will  therefore  render  such  judgment  as  should  have 
been  rendered  below. 

The  verdict  for  $35  with  interest  for  appellees  is  affirmed,  but  the 
verdict  for  $250  with  interest  in  appellees'  favor  is  disapproved,  and 
judgment  for  $35  and  interest  is  entered  for  appellees,  and  the  judg- 
ment for  $250  is  reversed  and  judgment  here  rendered  for  appellant 
that  appellees  take  nothing  for  the  injury  to  their  property. 

Affirmed  in  part,  reversed  and  rendered  in  part. 

Writ  of  error  refused. 


W.  L.  LOWRANOB  ET  AL.  V.  C.  T.  SOHWAB,  AsSESSOB. 

Decided  April  9,  1907. 

L— School  CSomxnunlty — Aet  Construed. 

The  Act  of  1905,  page  263,  of  the  General  Laws  of  said  year,  providing 
for  a  complete  system  of  free  schools  in  Texas,  did  not  repeal  the  former  laws 
under  which  the  community  system  had  been  conducted. 

8. — Aet  Construed — Sohool  Tax — ^Election. 

Under  the  Act  of  1905  the  petition  for  an  election  to  determine  whether 
or  not  a  school  tax  should  be  levied,  the  order  for  sudi  election  and  the 
votes  should  specify  the  exact  amount  of  the  tax  it  is  proposed  to  levy.  The 
discretion  in  said  matter  belongs  to  the  voter  and  not  to  the  Commissioners 
Court,  and  an  election  in  which  the  only  specification  of  the  amount  of  the  tax 
to  be  levied  is  that  it  shall  not  exceed  20  cents  on  the  one  hundred  dollars  valua- 
tion, is  void. 

Z4 — Sehool  Tax — Injunotion — Jurisdiotion. 

The  District  Court,  and  not  the  County  Court  has  jurisdiction  of  a  suit  to 
enjoin  the  levy  and  collection  of  a  school  tax. 

Appeal  from  the  District  Court  of  De  Witt  County.     Tried  below 
before  Hon.  Jas.  C.  Wilson. 

Lackey  &  Lewright,  for  appellants. 

ITios.  Smoot,  for  appellee. — The  law  relating  to  counties  operating 
their  schools  under  the  community  system  was  not  repealed  by  chapter 
124  Acts  of  29th  Legislature,  pp.  263-311,  nor  was  section  211  of  the 
School  Laws  of  Texas,  article  3993c,  Sayles  Statutes  (1897),  being  a 
part  of  the  law  applicable  to  schools  in  counties  under  community 
system,  repealed,  and  under  said  law  the  Commissioners  Court  was 
authorized  to  establish  such  school  districts,  and  Morris  School  District 
No.  4  was  by  them  established  in  full  compliance  with  said  law. 
Chapter  124,  section  60,  latter  part  of  section.  Acts  of  the  29th  Legis- 
lature, page  276;  article  3993c,  Sayles  Statutes  (1897);  also  section 
211,  School  Laws  of  the  State  of  Texas,  compiled  by  R.  E.  Cousins. 

Petition  for  an  election  for  the  levy  of  a  special  tax  not  to  exceed 
20  cents  on  the  $100  worth  of  taxable  property  for  the  purpose  of 
supplementing  the  Public  School  Fund,  ^and  the  order  of  an  election 
by  the  CommissicHierB  Court  thereon  for  the  purpose  of  determining 
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whether  a  tax  not  exceeding  20  cents  on  the  $100  worth  of  property 
for  any  one  year,  was  a  petition  for  20  cents  on  the  $100  worth  of 
property,  and  the  election  was  an  election  for  20  cents  on  the  $100 
worth  of  property  and  was  so  understood  by  the  voters  of  said  School 
District  and  was  sufficiently  specific.  The  City  of  Austin  v.  Austin 
Gas  and  Light  Company,  69  Texas,  180;  Eeynolds  Land  and  Cattle 
Company  v.  McCabe,  12  S.  W.  Rep.,  165. 

The  District  Court  did  not  have  jurisdiction  in  this  suit,  the  amount 
being  less  than  five  hundred  dollars.  Moody  v.  Cox  54  Texas,  492; 
Girardine  v.  Dean,  49  Texas,  248.       Const,  sec.  16  art  5. 

GILL,  Chief  Justice. — ^By  this  suit  W.  L.  Lowrance  and  his  co- 
appellants  sought  by  injunction  to  restrain  the  assessor  of  De  Witt 
County  from  assessing  against  their  property  certain  school  taxes 
which  the  Commissioners  Court  of  that  county  had  undertaken  to  levy. 
There  was  judgment  below  in  favor  of  tlie  assessor  and  the  cause  is 
here  for  revision  upon  the  appeal  of  plaintiffs. 

The  agreed  facts  are  as  follows:  In  December,  1905,  the  citizens 
of  De  Witt  County  by  vote  elected  to  continue  under  the  commimity 
school  system.  The  Commissioners  Court  upon  application  duly  made 
created  the  new  school  community  No.  4.  Thereupon  the  tax  paying 
voters  of  the  new  precinct  petitioned  the  commissioners  to  order  an 
election  for  tlie  levy  of  a  school  tax.  The  language  in  the  petition 
expressing  the  purpose  for  which  the  election  was  desired  was  as 
follows:  "For  the  purpose  of  determining  whether  or  not  a  tax  not 
to  exceed  in  any  year  20  cents  on  the  one  hundred  dollars  valuation 
of  the  property  subject  to  taxation  in  such  district,  shall  be  levied 
for  the  further  maintenance  of  the  public  free  schools  in  said  district.^' 
Pursuant  to  this  petition  the  election  was  regularly  ordered  and  duly 
held,  the  language  above  quoted  from  the  petition  being  carried  into 
the  order,  and  there  was  a  two-thirds  vote  oast  in  favor  "of  a  tax  not 
to  exceed  20  cents  on  the  one  hundred  dollar  valuation,  etc.,^'  for  the 
purpose  named. 

The  result  having  been  duly  declared  the  Commissioners  Court  on 
May  14,  1906,  entered  an  order  levying  on  the  taxable  property  in  the 
newly  created  district  a  tax  of  20  cents  on  the  one  hundred  dollars  val- 
uation. All  the  appellants  own  taxable  property  in  the  new  district 
and  all  except  two  own  lands  therein.  The  appellee  was  at  the  insti- 
tution of  this  suit  tax  assessor  of  De  Witt  County,  and  in  accordance 
with  the  levy  made  by  the  commissioners  was  about  to  assess  the  property 
for  the  tax  so  levied.  The  appellants  allege  that  they  are  unable  to 
foresee  what  the  amount  of  the  taxes  against  each  of  them  will  be 
and  hence  cannot  allege  any  amount.  They  also  aver  that  the  threat- 
ened assessment  will  create  a  cloud  upon  their  title. 

The  first  point  made  against  the  judgment  is  that  the  action  of  the 
commissioners  in  creating  the  new  district  was  void  because  at  that 
time  there  was  no  law  authorizing  such  action.  This  contention  is 
predicated  upon  the  proposition  that  the  Act  of  1905,  General  Laws 
of  that  year,  page  263,  providing  for  a  complete  system  of  free  schools 
in  Texas,  repealed  the  former  laws  under  which  the  community  sys- 
tem had  been  conducted.     The  repealing  clause  while  very  broad  is 
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not  absolute,  and  section  50  of  the  Act  provides,  among  other  things, 
that  any  comity  which,  by  an  election  held  30  days  prior  to  Septem- 
ber 1,  1906,  shall  express  a  determination  to  continue  under  the  com- 
munity system  may  do  so,  and  for  the  purpose  of  regulating  such  com- 
munities the  former  laws  were  expressly  kept  in  force.  The  county 
having  properly  expressed  its  purpose  to  continue  to  operate  its  pub- 
lic schools  under  iiie  community  system  is  brought  within  the  proviso 
of  sec.  50,  supra,  so  the  first  objection  must  be  overruled. 

The  second  objection  is  fatal  to  the  levy  as  well  as  the  election  upon 
which  it  is  based.  It  involves  the  proposition  that  under  the  law  appli- 
cable to  such  elections  the  vote  must  be  for  a  specific  tax,  and  vests 
in  the  commissioners  no  discretion  either  as  to  whether  the  levy  shall 
be  made  or  its  amoimt. 

The  petition  was  presented  and  the  election  ordered  and  held  under 
sec,  57,  et  seq.  of  tiie  Act  of  1905,  before  cited,  which  was  designed 
to  control  the  levy  of  all  taxes  for  school  purposes.  No  tax  exceed- 
ing 20  cents  on  the  one  hundred  dollar  valuation  may  be  levied.  Section 
58  of  the  Act  provides,  among  other  things,  that  both  the  application 
and  the  order  shall  specify  the  amount  of  tax  proposed  to  be  voted  on. 
The  form  of  the  ticket  is  provided  and  the  voter  expresses  his  choice  by 
voting  either  *'for  school  tax*'  or  **against  school  tax.*'  By  section  63  of 
the  Act  it  is  provided  that  after  two  years  the  voters  by  pursuing  a 
prescribed  course  may  either  abrogate  or  diminish  the  tax.  In  such 
election  they  express  their  purpose  by  ballots  reading  either  for  "abro- 
gating school  tax^'  or  *^or  diminishing  school  tax  to  —  cents,"  or 
against  either  or  both  the  propositions.  If  the  election  be  to  increase 
the  tax  the  form  of  the  ticket  is  also  provided,  and  all  these  provisions 
taken  together  clearly  mean  that  the  petition  fixes  the  amount  for  which 
the  election  is  to  be  ordered,  and  the  order  enables  the  voter  to  vote 
for  the  specific  sum  proposed  to  be  levied,  thus  leaving  nothing  to  the 
discretion  of  the  commissioners  but  rendering  their  duties  purely  min- 
isterial. The  present  law  upon  the  point  is  practically  identical  with 
the  former  law  embodied  in  articles  3883a  to  3945  of  the  Revised  Stat- 
utes, so  that  whether  the  former  or  the  present  statute  controls  on  this 
point  their  provisions  so  clearly  place  the  entire  matter  in  the  dis- 
cretion of  the  voter  that  under  an  election  properly  held  the  comini}^ 
sioners,  upon  refusal  to  levy  the  tax  voted,  might  be  compelled  by 
mandamus  to  do  so,  a  remedy  which  would  not  lie  if  the  matter  rested 
in  their  discretion. 

From  the  terms  of  the  statutes,  the  substance  of  which  we  have  set 
out,  the  vice  in  the  pro^^eedings  assailed  becomes  apparent.  Under  the 
election  held  the  commissioners  might  have  levied  any  sum  up  to  20 
cents  on  the  one  hundred  dollar  valuation,  and  there  is  no  author- 
ity in  the  kw  for  the  delegation  of  the  discretion  of  the  voter  to  the 
Commissioners  Court. 

Appellees  contend  that  the  election  in  eflPect  ordered  the  levy  of  the 
20  cents.  The  proposition  is  in  no  sense  accurate.  Such  a  contention 
would  have  equal  force  had  the  commissioners  levied  one  cent  or  an 
infinitesimal  sum.  The  vice  is  in  the  failure  of  the  order  for  the 
election  to  specify  the  amount  of  the  tax. 

Appellees  assail  the  jurisdiction  of  the  District  Court  on  the  ground 
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tbat  t^e  finit  should  have  beent  brought  h\  the  Cbiml:^  ComrG^  the  amount 
being  less  than  $500.  The  suit  is  for  injuncuon.  llie  amouni; 
of  t£e  tax  to  be  levied  against  each  plaintiff  is  not  stated  and  is  not 
in  controvexsy.  The  prayer  is  to  restrain  the  officer  from  the  perform- 
ance of  an  act.  Under  this  state  of  facts  the  prayer  for  injunction 
gives  the  court  jurisdiction.  DeWitt  County  v.  Wischkemper,  95  Texas, 
435;  Anderson  v.  Ashe,  14  Texas  Ct.  Bep.,  637.  It  may  also  be  true 
that  the  District  Court  would  have  jurisdiction  because  of  the  allega^ 
tion  that  the  levy  of  the  tax  and  its  threatened  assessment  against 
real  estate  created  a  cloud  upon  the  title  which  plaintiffs  prayed  to 
have  removed.  We  sustain  the  jurisdiction,  however,  upon  the  first 
ground. 

For  the  reasons  given  the  judgment  is  reversed  and  judgment  here  ren- 
dered for  plaintiffs  perpetually  enjoining  the  defendant  as  prayed  for. 

Reversed  and  rendered. 


C.  C.  Williams  v.  Houston  Cornice  Works. 

Decided  April  9,   1907. 

1. — Eental  Contract — ^Monthly  Payments. 

Under  a  rental  contract  for  a  term  of  one  year,  by  which  the  rent  was 
payable  monthly,  each  month^s  rent  was  a  separate  and  distinct  demand  or 
cause  of  action  and  might  have  been  sued  for  as  it  accrued. 

2. — ^Appeal  from  Justice  Court — ^Amendment — ^New  Cause  of  Action — Jurisdic- 
tion. 

A  suit  was  filed  in  the  Justice  Court  for  two  month's  rent  of  a  house  at 
$50  per  month;  pending  appeal  to  the  Ck>unty  Court  the  plaintiff  by  amendment 
sued  for  the  rent  of  eight  months  more.  Held,  the  demand  for  the  rent  set  up 
for  the  first  time  in  the  County  Court  was  a  new  cause  of  action  and  should 
not  have  been  allowed.  A  party  can  not  on  appeal  from. the  Justice  to  the 
County  Court  increase  his  demand  to  an  amount  beyond  the  jurisdiction  of  the 
Justice  Court. 

8. — ^Eent  Contract — ^Holding  Over — ^PromiBC  to  Bepair. 

Where  a  tenant  is  induced  to  continue  in  possession  of  rented  premises 
after  the  expiration  of  the  term  by  the  promise  of  the  landlord  to  make  certain 
repairs,  and  the  landlord  fails  to  make  the  promised  repairs,  the  occupancy 
of  the  tenant  for  two  months,  while  waiting  for  the  repairs  to  be  made,  would 
not  be  such  a  holding  over  as  would  render  him  liable  for  the  rent  of  a  whole 
year. 

Error  from  the  County  Court  of  Harris  County.  Tried  below  be- 
fore Hon.  Blake  Dupree. 

Coleman  &  Abbott,  for  plaintiff  in  error. 

W.  0.  Love  and  R.  J.  Channell,  for  defendant  in  error. — ^On  appeal 
to  the  County  Court  from  the  Justice  Court  a  complaint  may  be 
amended  by  allegations  to  support  evidence  of  damages  additional  to 
those  claimed  in  the  court  below,  where  no  new  cause  of  action  is  stated. 
Eevised  Statutes,  art.  358;  North  Side  Street  Railway  v.  Wajit>  15 
S.  W.  Eep.,  40;  Cullers  &  Henry  v.  Wilson,  2  Texas  App.  Civ.,  721, 
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BDc.  818;  Hodges  v.  Peacock,  2  Texas  App.  Civ.,  727,  sees.  284,  286; 
Fergus  v.  Dodson,  33  S.  W.  Rep.,  273;  Lackey  v.  Campbell,  62  S. 
W.  Rep.,  78. 

The  County  Court  had  jurifldiction  to  try  ibe  case  de  novo,  and  could 
gi?e  complete  relief,  limited,  as  to  the  amount  solely  by  its  own  ju- 
risdictional Testrictions,  and  was  not  confined  to  an  amount  within  the 
jurisdiction  of  the  Justice  Court.  Veal  v.  Fortson,  57  Texas,  482,  488 ; 
City  of  Dallas  v.  McAllister,  30  S.  W.  Rep.,  452;  Young  v.  Gray, 
65  Texas,  99,  101 ;  Hawes  v.  Foote,  64  Texas,  22,  35. 

When  a  tenant  holds  over  after  the  expiration  of  his  term,  the  law 
imphes  a  renewal  of  the  lease  contract.  City  of  San  Antonio  v.  French, 
80  Texas,  575 ;  Bateman  v.  Maddox,  86  Texas,  546,  654. 

The  length  of  time  which  a  tenant  holds  over  is  immaterial  as  re- 
gards his  liability  for  a  second  year.    18  Am.  &  Eng.  Enc.  of  Law,  406. 

The  failure  of  the  landlord  to  make  repairs  does  not  terminate  the 
lease  or  work  a  forfeiture  of  the  rent,  but  merely  confers  upon  the 
tenant  a  right  of  action  for  damages^  or  of  recoupment  in  suit  for  rent. 
Peticolas  v.  Thomas^  29  S.  W.  Bep.^  166 ;  18  Anu  &  Eng.  Enc.  of  Law, 
pp.  230,  232,  233. 

BEESE,  Associate  Justioe. — This  is  a  suit  by  Necco  &  Eisemann 
against  C.  C.  WUliams,  begun  in  the  Justice  Court,  to  recover  $50, 
one  month^s  rent  from  July  20  to  August  20,  1904,  for  a  certain 
building.  By  amendment  in  the  Justice  Court  another  month's  rent 
v^  added,  the  cause  of  action  as  amiended  being  for  rent  for  two 
months  from  July  20  to  September  20.  From  a  judgment  in  the 
Justice  Court  appeal  was  taken  to  the  County  Court.  In  the  County 
Court  plaintiffs,  in  addition  to  the  amount  sued  for  in  the  Justice 
Court,  claimed  by  amendment  of  their  pleadings,  the  rent  due  from 
September  20,  1904,  to  May,  1905,  amounting  to  $400.  Upon  trial 
before  a  jury  there  was  verdict  for  plaintiffs  for  $475  upon  a  per- 
emptory instruction  of  the  court  to  find  for  plaintiffs  the  rent  due 
from  July  20  to  May  6,  at  $50  per  month.  From  the  judgment  de- 
fendant appeals. 

The  indebtedness  sued  for  was  claimed  to  be  due  upon  a  rent  con- 
tract for  a  year  at  $50  a  month,  payable  monthly.  Each  month's 
rent  was  a  separate  and  distinct  demand,  or  cause  of  action,  and  was 
BO  treated  by  plaintiffs.  (Racke  v.  Anheuser-Busch  Brewing  Assn., 
17  Texas  Civ.  App.,  170;  Davidson  v.  Hirsch,  45  Texas  Civ.  App., 
631. 

The  demand  for  the  rent  from  September  20,  1904,  to  May  20, 
1905,  set  up  for  the  first  time  in  the  County  Courts  was  a  new  cause 
of  action  and  should  not  have  been  entertained,  over  plaintiff's  objec- 
tion. The  additional  claim  set  up  in  the  County  Court  should  have 
been  stricken  out.     (Sayles  Civil  Statutes,  art.  358.) 

It  was  error  to  charge  the  jury  that  imder  the  uncontroverted 
evidence  plaintiff  was  entitled  to  recover.  Defendant  testified  that 
he  refused  to  take  the  house  for  the  second  year  unless  plaintiffs 
would  make  certain  repairs,  which  they  agreed  to  do,  and  that  it  was 
only  on  account  of  this  promise  that  he  remained  in  possession  and 
paid  the  rent  for  the  additional  two  months.     If  his  testimony  be 
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true  he  did  not  exerciee  his  option  to  keep  the  premises  for  another 
year,  but  only  indicated  his  willingness  to  do  so,  if  the  repairs  were 
made,  and  his  refusal  to  do  so  if  they  were  not  made.  The  repairs 
not  being  made  as  agreed,  according  to  his  testimony,  he  declined  to 
keep  the  house.  The  holding  over  for  the  two  months  under  such 
circumstances  cannot  be  held  on  exercise  of  the  option  to  keep  the 
house  another  year.  If,  prior  to  the  expiration  of  the  lease,  defendant 
notified  plaintiff  that  he  would  not  continue  the  use  of  the  building 
after  the  expiration  of  the  year  unless  the  repairs  requested  were  made, 
and  only  remained  the  additional  two  months,  for  which  he  paid  rent, 
upon  their  promise  to  make  repairs,  and  the  repairs  were  not  made, 
he  would  not  be  liable.  The  issue  should  have  been  submitted  to  the 
jury.    The  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 

OK  REHEARING. 

One  of  the  grounds  upon  which  we  reversed  the  judgment  in  the 
trial  court  in  this  case  was  that  the  demand  for  rent  from  September 
20,  1904,  to  May  20,  1905,  amounting  to  $400,  set  up  for  the  first 
time  in  the  County  Court,  to  which  court  the  case  had  been  taken  on 
appeal,  should  not  have  been  entertained  over  appellant's  objection. 

Our  judgment  was  based  upon  the  ground  that  such  claim  was  a 
new  cause  of  action  *not  pleaded  in  tlie  Justice  Court.  The  appellant 
also  objected  on  the  ground  that  the  amount  was  beyond  the  juris- 
diction of  the  Justice  Court  where  the  cause  originated,  but  this 
ground  was  not  disposed  of  by  our  opinion,  it  not  appearing  to  be 
necessary  to  the  disposition  of  the  appeal.  Upon  this  motion  for 
rehearing  it  is  suggested  by  appellee,  for  the  first  time,  that  appellant 
did  not  raise  the  objection  passed  upon  by  us. 

Without  determining  whether  or  not  this  is  correct,  we  are  of  the 
opinion  that  appellee  could  not  plead  in  the  County  Court  an  addi- 
tional demand  beyond  the  jurisdiction  of  the  Justice  Court.  This 
we  understand  to  be  the  holding'  of  the  Supreme  Court  in  Boudon  v. 
Gilbert    (67  Texas,  690).    The  motion  is  overruled. 

Reversed  and  remanded. 


Houston  &  Texas  Central  Railroad  Company  v.   Otto  Kauff- 

MANN   ET  UX. 

Decided  April  9,   1907. 

1. — ^Eailroad  Crossing — ^Death — Neglisrenoe. 

In  a  suit  by  the  parents  for  the  death  of  their  son  at  a  much  frequented 
crossing  over  the  tracks  of  the  defendant  company  in  its  yards,  the  son  haying 
been  struck  and  run  over  by  a  backing  locomotive,  where  it  appeared  from  the 
evidence  that  defendant's  employees  operating  the  locomotive  did  nothing  more, 
89  they  approached  said  crossing,  than  sinvply  look  ahead  through  the  oab 
windows,  although  they  knew  that  in  that  way  they  could  not  see  the  track 
within  fifty  feet  of  the  end  of  the  tender,  the  jury  was  justified  in  finding 
that  said  employees  were  guilty  of  negligence  in  failing  to  keep  a  reasonable 
lookout. 
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8. — Same— €o2itril)iitory  Hegligenoe. 

In  a  suit  by  parents  for  the  death  of  their  son  under  the  circumstances 
stated  in  the  foregoing  paragraph,  it  further  appearing  from  the  undisputed 
evidence  that  the  deceased  was  a  man  23  years  of  age,  of  ordinary  intelligence, 
in  full  possession  of  his  faculties  of  sight  and  hearing;  that  the  track  was 
straight  and  level  at  the  crossing;  that  there  was  nothing  to  obstruct  a  view 
of  the  approaching  locomotive  which  was  not  running  faster  than  four  or  five 
miles  an  hour,  the  conclusion  is  irresistible  that  the  deceased  was  guilty  of 
oontributoiy  negligence  in  failing  to  look  and  listen  while  crossimr  said  tracks, 
and  the  court  should  have  instructed  a  verdict  for  the  defendants 

8. — Same — Same — Ordinary  Care. 

In  the  case  of  a  person  crossing  the  much  used  tracks  of  a  railroad  com- 
pany in  its  yard  the  fact  that  the  noise  of  a  passing  train  drowned  all  other 
sounds,  only  emphasized  the  duty  on  the  part  of  such  a  person,  in  the  exercise 
of  ordinary  care,  to  use  his  sense  of  sight. 

4. — ^Resident  Aliens — ^Bight  to  Sue. 

The  question  of  the  right  of  resident  aliens  to  maintain  such  a  suit  as  the 
present  one,  in  the  absence  of  pleading  and  proof  that  resident  citizens  of  this 
State  would  have  such  rights  in  the  country  of  said  aliens,  not  decided. 

5. — ^Verdict  not  Excessive. 

A  verdict  for  $2,500  in  favor  of  parents  for  the  death  of  their  son,  held,  not 
excessive. 

Appeal  from  the  District  Court  of  Harris  County.  Tried  below 
before  Hon.  Chas.  E.  Ashe. 

Baker,  Botis,  Parker  &  Garwood  and  Lane,  Jackson^,  Higgins  & 
\foliers,  for  appellant. — The  right  of  action  created  by  article  3017 
(2899)  and  3021  (2903),  of  the  Kevised  Civil  Statutes  of  Texas,  for  in- 
juries  resulting  in  death,  in  favor  of  surviving  parents,  does  not  extend  to 
those  who  are  nonresident  aliens.  Bevised  Civil  Statutes  of  Texas, 
art  3021  (2903) ;  3025  (3907) ;  McMillan  v.  Spider  Lake  Saw  Mill 
&  Lumber  Company,  60  L.  S.  A.,  689-592;  Brannigan  v.  Union 
Gold  Mining  Company  (Circuit  Court  of  Col.),  93  Fed.  Bep.,  164; 
Romano  v.  Capital  City  Brick  &  Pipe  Co.,  101  N.  W.  Bep.,  437;  68 
K  B.  A.,  132;  Bonthron  v.  Phoenix  L.  &  F.  Co.,  61  L.  B.  A.,  563; 
Tanas  v.  Municipal  Gas  Co.,  84  N.  Y.  Sup.,  1058;  St.  Louis,  I.  M. 
&  S.  By.  V.  McCormick,  71  Texas,  667. 

In  no  event  could  the  nonresident  alien  take  and  enjoy  rights 
of  personal  property  in  this  State,  except  to  such  extent  as  a  citizen 
of  this  State  might  be  entitled  to  take  and  enjoy  similar  rights  in 
the  alien's  country ;  and  it  would  be  incumbent  on  the  alien  complainant 
to  plead  and  prove  the  necessary  reciprocal  facts  and  conditions,  in 
order  to  recover.  Bevised  Civil  Statutes  of  Texas,  art.  9;  Deni  v. 
Pennsylvania  Bailway  Company,  181  Pa.  St.  Bep.,  525;  37  Atl.  Bep., 
558;  Cleveland  B.  B.  Co.  v.  Osgood,  73  N.  E.  Bep.,  285;  68  L.  B. 
A.,  132;  61  L.  E.  A.,  563;  St.  Louis,  I.  M.  &  S.  By.  v.  McCormick, 
71  Texas,  667;  De  Ham  v.  Mex.  Nat.  B.  B.  Co.,  86  Texas,  69. 

A  person  in  the  full  use  of  his  senses  of  sight  and  hearing,  who 
voluntarily  enters  and  remains  on  a  railroad  track  in  open  view  of  an 
approaching  locomotive,  without  the  actual  knowledge  of  those  oper- 
ating same,  and  who  is  thereby  injured,  no  other  facts  appearing  to 
explain  or  excuse  his  conduct,  must  be  held  guilty  of  contributory 
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negligence  precluding  recovery.  Sabine  &  E.  T.  By.  Co.  v.  Dean,  76 
Texas,  74;  Murray  v.  Gulf,  C.  &  S.  F.  By.  Co.,  73  Texas,  7;  Missouri 
Pac.  By.  Co.  v.  Porter,  73  Texas,  307;  Galveston,  H.  &  S.  P.  By.  Co. 
V.  Bracken,  69  Texas,  73;  Hoover  v.  Texas  &  Pac.  By.  Co.,  61  Texas, 
504;  Dallas  &  W.  By.  Co.  v.  Spicker,  61  Texas,  429;  Missouri  Pac 
By.  Co.  V.  Foreman,  73  Texas,  314;  Gulf,  C.  &  S.  F.  By.  Co.  v. 
Shieder,  88  Texas,  163;  Houston  &  T.  C.  By.  Co.  v.  Smith,  77  Texas, 
181;  Houston  &  T.  C.  By.  Co.  v.  Sympkins,  54  Texas,  622;  YHiartoii 
on  Negligence,  426. 

Love  joy  dk  Parker ,  for  appellees. — Title  57  of  our  Bevised  Civil  Stat- 
utes relating  to  "Injuries  Besulting  in  Death — ^Actions  For,"  inures  to 
the  benefit  of  aliens  or  nonresidents,  the  same  as  citizens  or  residents. 
Bev.  Stat,  art  3017,  subdivision  1,  3018,  3021,  3022,  3023,  3024, 
3026  and  3027;  13  Enc.  of  Law  and  Procedure,  p.  333;  Bonthron  v. 
Phoenix  Light,  Etc.,  Co.  (1903),  71  Pac.  Bep.,  941;  61  L.  B.  A., 
563 ;  Szymanski  v.  Blumenthal,  3  Pennew.,  558 ;  52  AtL  Bep.  347 ; 
Augusta  B.  Co.  v.  Glover,  92  Ga.,  132;  18  S.  E.  Bep.,  406;  KellyviUe 
Coal  Co.  V.  Petraytis,  63  U".  E.  Bep.,  94;  Jeffersonville,  etc.,  B.  Co. 
V.  Hendricks,  41  Ind.,  48;  Cleveland  By.  v.  Osgood,  73  N.  E.  Bep., 
285;  Bomano  v.  C.  C.  B.  &  P.  Co.,  101  N".  W.  Bep.,  437;  Trotta'a 
Adm'r  v.  Johnson,  Briggs  &  Pitts,  90  S.  W.  Bep.,  640;  Mulhall  v. 
FaUon,  176  Mass.,  266;  57  N.  E.  Bep.,  386;  79  Am.  St.  Bep.,  309; 
64  L.  B.  A.,  934;  Benlund  v.  Commodore  Min.  Co.,  89  Minn.,  41; 
93  N.  W.  Bep.,  1057;  Philpott  v.  Missouri  Pac.  R  Co.,  85  Mo.,  164; 
Alfson  V.  Bush  Co.,  182  N.  Y.,  393;  75  N.  E.  Bep.,  230;  Tanas  v. 
Municipal  Gas  Co.,  84  N.  Y.  Sup.,  1054;  Pittsburg,  C.  C.  &  St.  L. 
B.  Co.  V.  Nay  lor,  3  L.  B.  A.  (X.  S.),  473;  Pocahontas  Collieries  Co. 
V.  Bukas  Adm'r,  51  S.  E.  Bep.,  449;  Dennick  v.  Central  Bailroad  Co., 
103  U.  S.,  18;  Vetaloro  v.  Perkins,  101  Fed.  Bep.,  393;  Davidson  v. 
Hill,  70  L.  J.  K.  B.,  788. 

The  law  imposes  a  duty  upon  those  operating  locomotives  over  cross- 
ings that  are  habitually  used  by  great  numbers  of  persons  to  exercise  ordi- 
nary care  to  avoid  striking  those  upon  or  about  to  enter  upon  the  cross- 
ings; and  the  proof  conclusively  showed  that  the  crossing  upon  which  the 
deceased  was  struck  by  tlie  backing  engine  and  tender  was  constantly 
used  at  all  hours  of  the  day  by  great  numbers  of  appellant's  employes, 
and  that  those  in  charge  of  the  engine  failed  to  use  ordinary  care 
to  discover  the  deceased  and  avoid  striking  him.  Gulf,  C.  &  S.  F, 
By.  Co.  V.  Smith,  87  Texas,  357 ;  Houston  &  T.  C.  By.  Co.  v.  Sympkins, 
54  Texas,  620;  St.  Louis  &  T.  By.  Co.  v.  Crosnoe,  72  Texas,  83,  84. 

The  law  presumes  that  the  deceased  was  in  the  exercise  of  ordinary 
care,  and  the  evidence  did  not  show  that  he  was  guilty  of  negligence 
in  failing  to  discover  the  approach  of  the  engine  and  avoid  contact 
therewith,  as  a  matter  of  law.  Indeed,  the  circumstances  were  such 
as  to  excuse  him  for  not  discovering  the  approach  of  the  engine,  or 
at  least  to  make  the  question  one  for  the  jury.  Lee  v.  I.  &  G.  N.  E.  R. 
Co.,  89  Texas,  588;  International  &  G.  N.  B.  B.  Co.  v.  DeBajligethy, 
28  S.  W.  Bep.,  830. 

BEBSB,   Associate   Justice. — Otto   and  Wilhelmina   Kaufibnanjo, 
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resident  citizens  of  Germany,  bring  this  action  against  the  Houston 
&  Texas  Central  Kailroad  Company  to  recover  damages  for  the  death 
of  their  son.  Otto  Kauffmann,  Jr.,  allied  to  have  been  caused  by 
the  negligence  of  defendant.  Among  other  defenses  pleaded  by  defend- 
ant was  that  of  contributory  negligence  on  the  part  of  the  deceased. 
Otto  Kauffmann,  Jr.  From  a  judgment  for  plaintiffs  for  $2,500  de- 
fendant presents  this  appeaL 

The  undisputed  evidence  with  regard  to  the  accident  by  reason  of 
which  deceased  lost  his  life,  establishes  the  following  facts:  The 
accident  occurred  in  appellants  yards  in  the  city  of  Houston  about 
7:30  A.  M.  on  the  20th  of  December,  1903.  Otto  Kauffmann,  Jr. 
was,  at  the  time,  in  the  employ  of  appellant  at  its  round  house  in  the 
City  of  Houston,  and  about  7:30  A.  M.  on  the  day  stated  he  started 
from  the  round  house  to  go  to  the  superintendent's  office,  a  distance 
of  about  one  hundred  yards.  Sunning  out  from  the  central  depot 
in  Houston  are  two  main  tracks,  one  of  which  is  used  for  trains 
going  out  to  the  north  and  west,  and  the  other  for  trains  coming 
from  the  same  direction,  on  the  Unes  of  the  H.  &  T.  C.  B.  K,  the 
G.  H.  &  S.  A.  E.  IL,  and  the  S.  A.  &  A.  P.  R.  K.  These  tracks 
are  parallel  and  near  together.  The  one  upon  which  trains  go  out 
is  the  north  or  "old  main"  track.  That  upon  which  they  come  in 
is  the  souttL  or  "new  main"  track.  Going  from  the  round  house  to 
the  Superintendent's  office  it  is  necessary  to  cross  these  two  tracks, 
the  north  or  "old  main"  track  first.  Near  the  Superintendent's  office 
there  is  a  plank  crossing  over  these  two  tracks. 

On  the  morning  in  question  a  passenger  engine  and  tender,  belong- 
ing to  appellant,  running  backwards,  the  tender  in  front,  was  being 
operated  on  the  north  or  "old  main"  track  going  north,  for  the  pur- 
pose of  getting  a  supply  of  fuel  oiL  The  engine  was  being  operated 
by  an  engineer  with  two  others,  a  fireman  and  a  person  to  throw 
switches,  in  the  cab.  Just  before  this  engine  reached  the  plank  cross- 
ing referred  to  it  met  a  passenger  train  coming  in  on  the  south  or 
"new  main"  track.  The  tender  struck  and,  with  the  engine,  ran  over 
the  deceased  Kauffmann  on  this  plank  crossing,  about  the  north  edge 
thereof,  killing  hiuL  His  body  was  dragged  about  sixty  feet  north 
from  the  crossing,  and  when  found  by  those  in  charge  of  the  engine 
it  was  lying  between  the  rails  on  the  north  track.  No  one  on  the 
engine  saw  deceased  until  after  he  had  been  run  over.  One  of  the 
persons  on  the  engine  noticed  the  jar  or  jolt  and  looking  back  saw 
the  body.  The  engine  was  stopped  in  about  sixty  feet  and  when  the  men 
went  back  they  found  the  body  as  stated,  with  life  about  extinct.  At 
the  place  where  Ihe  accident  occurred,  and  for  some  distance  each 
way,  the  tracks  were  level  and  straight^  with  nothing  to  obstruct  the 
view  of  the  engine  from  a  person  on  the  track,  at  or  in  the  neighborhood 
of  the  crossing.  Both  tracks  are  very  much  used.  Deceased  had  been 
working  at  the  round  house,  which  is  in  close  proximity  to  these  tracks, 
since  August  preceding  his  death.  Deceased  was  a  young  man  twenty- 
three  years  old,  of  good  intelligence  and  in  the  full  possession  of  his 
senses  of  sight  and  hearing.  At,  and  in  the  neighborhood  of,  the 
crossing  the  two  tracks  were  a  few  feet  apart.  The  evidence  does  not 
show  the  exact  distance.    At  the  time  of  the  accident,  according  to  the 
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only  testimony  introduced  on  the  subject,  that  of  one  of  the  men  on 
the  engine,  it  was  moving  at  a  speed  of  about  four  or  five  miles  an 
hour.  All  of  the  men  on  the  engine  testify  that  the  bell  was  kept  con- 
tinually ringing,  and  there  was  no  evidence  to  the  contrary.  The 
persons  on  the  engine  could  see  the  track  clearly  ahead  of  them  the 
way  they  were  going,  except  that  the  tender  obstructed  the  view  of  the. 
track  by  persons  in  the  cab  for  a  distance  of  about  fifty  feet  from  the 
end  thereof,  unless  they  leaned  out  of  the  cab  window  to  look. 

The  only  ground  of  negligence  alleged,  which  the  evidence  tended 
to  support,  is  that  of  failure  to  keep  a  reasonable  lookout  to  discover 
the  danger  to  persons  on  the  track. 

The  place  at  which  the  accident  occurred  was  a  much  frequented 
part  of  appellant's  yards  in  a  crowded  and  busy  city  and  the  crossing 
was  in  frequent  use  by  persons  going  to  and  fro.  The  circumstances 
were  such  as  to  call  for  the  exercise  of  a  constant  lookout  from  persons 
moving  an  engine  as  this  was  being  moved.  None  of  the  men  saw 
Kauffmann  before  he  was  struck,  none  of  them  could  have  seen  him 
while  he  was  on  the  track  and  within  a  distance  of  fifty  feet  of  the 
end  of  the  tender,  without  leaning  out  of  the  window  of  the  cab, 
which  none  of  them  did.  They  did  nothing  more  than  simply  look 
ahead  through  the  cab  windows,  although  they  knew  that  in  that  way 
they  could  not  see  the  track  within  fifty  feet  of  the  end  of  the  tender. 
Under  the  circumstances  we  think  there  was  sufl&cient  evidence  to 
authorize  a  finding  by  the  jury  that  those  in  charge  of  the  engine  were 
guilty  of  negligence  in  failing  to  keep  a  reasonable  lookout.  The  evi- 
dence tends  to  show  that  if  they  had  kept  a  reasonable  lookout  they 
were  bound  to  have  seen  deceased  on  the  track. 

We  are  of  the  opinion,  however,  that  the  undisputed  evidence,  as 
above  stated,  establishes  contributory  negligence  on  the  part  of  the 
deceased  Kauffmann.  ^He  was  a  man  of  at  least  ordinary  mtelligence, 
in  the  full  possession  of  his  faculties  of  sight  and  hearing.  At  the 
place  where  he  was  struck  the  track  was  straight  and  level.  There  was 
nothing  to  obstruct  his  view  of  the  approaching  engine  for  a  consid- 
erable distance,  a  much  greater  distance  tlian  would  have  been  nec- 
essary to  insure  his  absolute  safety,  at  tlie  slow  speed  at  which  the 
engine  was  moving,  or  at  any  ordinary  rate  of  speed,  if  he  had  either 
looked  or  listened. 

The  undisputed  evidence  leads  irresistibly  to  one  of  two  conclusions: 
either  that  Kauffmann  went  upon  the  crossing  and  remained  there  in 
plain  view  and  hearing  of  the  approaching  engine  until  he  was  struck,  or 
that  he  stepped  upon  the  track  immediately  in  front  of  and  in  plain  view 
and  hearing  of  the  approaching  engine  and  was  thus  struck  and  killed, 
in  either  case  without  the  slightest  precaution  to  ascertain  the  pres- 
ence of  the  approaching  train  then  in  plain  view.  It  is  stated  in 
appellees'  petition  in  explanation  of  Kauffmann's  actions  in  remain- 
ing on  the  track  that  "just  as  he  was  crossing  said  railroad  track 
it  became  necessary  for  him  to  stop  a  moment  on  one  of  said  tracks, 
which  he  did,  to  let  a  certain  train  pass;  and  that  while  so  pausing^' 
he  was  struck  by  the  tender.  There  is  nothing  in  the  evidence  which 
remotely  suggests  that  it  was  necessary  for  him  to  stop  on  the  track. 
Tlie  statement  removes  any  suggestion  which  could  possibly  be  enter- 
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tamed  that  his  stopping  on  the  track  was  oilier  than  voluntary  on 
his  part.  If  the  noise  of  the  passing  passenger  train  was  suflScient 
to  drown  the  sound  of  the  approaching  engine  tlie^e  was  the  more 
need  for  him,  in  the  exercise  of  ordinary  care,  to  use  his  sense  of  sight. 
If  anything  it  emphasized  that  duty.     (By.  Co.  v.  Dean,  76  TexAs,  74.) 

In  the  case  of  International  &  6.  N.  By.  Co.  v  De  Bajligethy,  28 
S-  W.  Bep.,  830,  cited  by  appellees,  this  court  says,  after  detailing 
tlie  facts  with  regard  to  the  accident  under  discussion:  "Do  these 
facts  so  plainly  show  that  by  looking  the  car  must  necessarily  be 
seen,  as  to  require  the  inference  either  that  he  did  not  look,  or  tliat 
if  he  looked  he  saw  the  car  and  went  heedlessly  on  ?"  The  court  answers 
the  question  in  the  negative  from  the  circumstance  that  it  was  in 
the  night  and  that  the  injured  man  may  not  have  been  able  to  see 
the  car  by  looking.  Xo  such  inference  can  be  indulged  in  the  present 
case.  Kauffmann  could  not  have  cast  the  most  fleeting  glance  down 
the  track  without  seeing  the  engine.  The  inference  ia  irresistible 
that  he  either  did  not  look,  or  if  he  did  look,  he  saw  the  engine  and 
went  heedlessly  on.  Upon  no  other  possible  hypothesis  in  the  remotest 
degree  suggested  by  the  evidence  can  the  accident  be  accounted  for. 
Upon  the  issue  of  contributory  negligence  the  jury  should  have  been 
instructed  to  return  a  verdict  for  defendant.  (Sabine  &  E.  T.  By. 
Co.  V.  Dean,  76  Texas,  74;  Missouri  Pac.  By.  Co.  v.  Porter,  73  Texas, 
304;  Galveston,  H.  &  S.  A.    By.  Co.  v.  Bracken,  59  Texas,  73.) 

The  case  of  Bennett  v.  St.  Louis  Southwestern  By.  Co.,  (82  S.  W. 
Bep.,  333)  is  very  similar  in  its  facts  to  the  case  at  bar.  The  trial 
court  instructed  a  verdict  for  defendant,  upon  the  issue  of  contrib- 
utory negligence  on  the  part  of  the  person  killed.  The  judgment  was 
aflSrmed  by  this  court,  and  a  writ  of  error  was  refused  by  the  Supreme 
Court. 

Appellant  also  by  pleading  and  evidence  raises  the  issue  of  the 
right  of  appellees,  now  resident  aliens,  to  bring  this  suit,  and  urges 
upon  our  consideration  the  proposition  that  there  being  neither  plead- 
ing nor  proof  that  under  the  law  of  their  domicile,  or  by  force  of  any 
treaty  with  that  country,  resident  citizens  of  this  State  would  have 
such  rights  in  that  country,  it  was  not  the  intention  of  the  Legislature, 
as  expressed  in  the  statute,  to  confer  such  rights  upon  resident  citizens 
of  that  country.  The  question  has  never  been  decided  in  this  State. 
Authorities  upon  the  point  are  conflicting,  and  as  it  is  not  necessary 
to  the  decision  of  this  appeal  we  pretermit  discussion  or  decision  of 
the  question  here. 

We  overrule  the  assignment  of  error  presenting  the  objection  that 
the  amount  of  damages  by  the  verdict  is  excessive. 

For  the  error  indicated  the  judgment  of  the  trial  court  is  reversed 
and  judgment  here  rendered  for  defendant. 

Reversed  and  rendered. 

Writ  of  error  refused. 


78  Texas  Civil  Appeals  Repobts,  Vol.  46.  lApril, 

Fort  Worth  &  Denver  City  Railway  Company  v.  N.  A.  Oribblb. 

Decided  April  10,  1907. 

1. — Carrier  of  Passengen — ^Befuial  to  Pay  Pare — Ejection  of  Mother  and  Child. 

Where  the  mother  of  a  child,  the  latter  being  of  paying  age,  refused  to  pay 
fare  for  her  child  the  conductor  of  a  passenger  train  has  the  right  to  require 
the  mother  as  well  as  the  child  to  leave  the  train. 

S. — Same— Treipasser — ^Degree  of  Care. 

A  mother  who  refuses  to  pay  fare  for  her  minor  child  upon  a  passenger 
train  does  not  occupy  the  position  of  a  passenger,  and  hence  the  carrier  and  its 
employees  are  not  bound  to  exercise  that  high  degree  of  care  towards  her  aa 
towards  a  passenger. 

S. — ^Trespasser — ^Alighting  from  Train — Contributory  Negligence. 

In  a  suit  by  a  trespasser  for  personal  injuries  received  while  alighting  from 
a  passenger  train,  charge  considered,  and  held  insufficient  in  presenting  the 
issue  of  contributory  negligence. 

Appeal  from  the  District  Conrt  of  Tarnait  County.  Tried  below 
before  Hon.  Irby  Dunklin. 

Spoonts,  Thompson  &  Barwise,  for  appellant. — Since  the  appellee 
had  her  minor  boy  under  her  care  and  custody  she  became  legally 
responsible  for  the  paynient  of  his  fare,  and  not  having  provided  a 
ticket  for  such  boy,  and  having  on  application  of  the  conductor  per- 
emptorily refused  to  pay  his  fare,  the  appellant's  remedy  of  ejection 
applied  to  her  just  as  it  did  to  the  boy,  and  she,  as  well  as  the  boy, 
was  rightfully  ejected  from  the  train.  Sayles  Bev.  Stats.,  art.  4642; 
Hutchinson  on  Carriers,  sec.  667c;  1  Fetter  on  Carriers,  sec.  313,  p.  784; 
Moore  on  Carriers,  sec.  1,  p.  731;  Philadelphia,  W.  &  B.  By.  Co.  v. 
Hoeflich,  62  Md.,  300;  (18  Am.  &  Eng.  Ry.  Cases,  374;  60  Am.  Eep., 
223);  Warfield  v.  L.  &  N.  Ry.  Co.,  55  S.  W.  Rep.,  304;  Braun  v. 
Northern  Pac.  Ry.  Co.,  79  Minn.,  404. 

One  entering  a  railroad  car  without  a  ticket  entitling  him  to  ride, 
having  no  intent  or  purpose  to  pay  fare  when  demanded,  having  no 
money  witii  which  to  pay  the  fare,  and  who  refuses  on  demand  to 
pay  such  fare,  is  not  a  passenger  and  may,  on  refusal  to  pay  fare, 
be  treated  as  a  trespasser  and  be  ejected  from  the  train.  Under  these 
conditions  the  carrier  does  not  owe  to  such  person  the  exercise  of 
that  high  degree  of  care  and  prudence  which  would  be  exercised  by 
very  cautious  persons.  Such  being  the  situation  of  the  appellee,  because 
of  the  nonpayment  of  the  fare  of  her  boy,  it  was  clearly  erroneous  for 
the  trial  court  to  instruct  the  jury,  as  it  did,  that  in  the  ejectment  of 
the  appellee  the  appellant  owed  to  her  that  high  degree  of  care  which 
a  very  cautious  person  would  have  exercised  under  the  same  circum- 
stances. Texas  &  P.  Ry.  Co.  v.  Casey,  52  Texas,  112;  Missouri  K. 
&  T.  Ry  Co.  V.  Williams,  91  Texas,  255;  Houston  &  T.  C.  B.  R.  Co. 
V.  Grigsby,  13  Texas  Civ.  App.,  643,  and  authorities  therein  cited; 
Texas  &  P.  Ry.  Co.  v.  Lyons,  50  S.  W.  Rep.,  161 ;  Condron  v.  Chicago 
M.  &  S.  T.  Ry.  Co.,  67  Fed.  Rep.,  523;  Gallena  v.  Hot  Springs  Ry. 
Co.,  13  Fed.  Rep.,  116;  Hutchinson  on  Carriers,  sec.  555  and  sec.  553; 
6  Cyc-  p.  500c  and  563;  Stone  v.  C.  &  N.  W.  Ry.  Co.,  47  fowa,  82, 
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(29  Am.  Eep.,  458) ;  State  v.  Overton,  24  K  J.  Law,  435,  (61  Am. 
Decisions,  671) ;  Houston  &  T.  C.  v.  Cohn,  22  Texas  Civ.  App,  11. 
The  defense  outlined  in  the  special  charges  made  the  basia  of 
the  assignment  of  error  was  clearly  raised  by  both  appellant's  pleading 
and  proof.  Such  defense  was  not  aflSrmatively  or  otherwise  submitted 
to  the  jury  by  the  court,  and  it  is  consequently  reversible  error  for 
the  court  to  have  declined  to  give  special  charges  referred  to,  or  some 
other  proper  charges  submitting  this  defense  to  the  jury.  Logan  v. 
Meade  (not  yet  reported) ;  Texas  &  P.  Ry.  Co.  v.  Dawson,  9  Texas 
Ct.  Sep.,  63;  Missouri,  K.  &  T.  Ry.  Co.  v.  McGlamory,  89  Texas, 
635;  Texas  &  Pac.  By.  Co.  v.  Stribling,  34  S.  W.  Rep.,  1003;  Harris 
v.  Harwell,  6  Texas  Ct.  Rep.,  518 ;  Missouri,  K.  &  T.  Ry.  Co.  v.  Cari;er, 
95  Texas,  461 ;  Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Washington,  94  Texas, 
510;  Missouri,  K.  &  T.  Ry.  Co.  v.  Rogers,  91  Texas,  58;  Gulf,  C.  & 
S.  F.  Ry.  Co.  V.  Mangham,  95  Texas,  413. 

C.  F.  Qreenwood,  B.  P.  Ayres  and  B.  D.  Tarlton,  for  appellee. — 
The  first  paragraph  of  the  court^s  charge  was  responsive  to  the  defend- 
ant's pleading  and  to  the  testimony  of  tiie  conductor  in  support  thereof. 
As  under  this  testimony  the  plaintiff  had  her  ticket  with  stopover 
privilege  at  Quanah,  she  was  entitled  to  be  protected  as  a  passenger, 
and  if,  on  accoxmt  of  her  refusal  to  pay  fare  of  her  child,  the  defendant 
wa3  entitled  to  remove  or  eject  her,  the  law,  on  account  of  her  relation 
as  a  passenger,  exacted  of  the  defendant  in  effecting  such  removal  the 
exercise  of  that  degree  of  care  which  a  carrier  owes  to  a  passenger, 
viz.;  such  high  degree  of  care  and  caution  for  plaintiff's  safety  as  a 
very  cautious  and  prudent  person  similarly  situated  Would  have  exercised 
under  the  same^  or  similar  circumstances.  International  &  G.  N. 
Ry.  Co.  V.  Welch,  86  Texas,  203 ;  Gulf,  C.  &  S.  F.  Ry.  v.  Higby,  26  S. 
W.  Rep.,  737. 

The  court  did  not  err  in  refusing  special  charge  number  six  requested 
by  defendant,  because: 

(a)  The  first  proposition  therein  is  embodied  substantially  in  the 
first  paragraph  of  the  court's  charge. 

(b)  The  second  proposition  therein  is  embodied  substantially  in 
the   court's   general   charge. 

(c)  The  third  proposition  therein  does  not  present  the  law  as 
applicable  to  the  facte  pleaded  and  sought  to  be  proved  by  the  defendant. 

(d)  The  third  proposition  therein  does  not  present  the  law  appli- 
cable in  any  event  to  the  defendant's  right  to  eject  the  plaintiff,  on 
the  ground  of  her  failure  to  pay  the  child's  fare,  in  this:  That  such 
right  of  ejectment  would  not  even  then  arise  unless  the  defendant 
should  return  to  her  the  unused  value  of  her  ticket  or  should  return 
her  ticket  with  stopover  privilege — a  qualification  not  contained  nor 
suggested  in  the  requested  instruction.  Lake  Shore  &  M.  S.  Ry.  v. 
Orndorff,  38  L.  R.  A.,  140. 

Special  charge  six  was  properly  refused  because  misleading  and  ar- 
gumentative in  this,  that  it  recognized  the  right  of  ejectment,  without 
referoice  to  the  time,  place,  or  manner  thereof,  which  to  a  great  extent 
constitutes  the  gravamen  of  the  plaintiff's  complaint  and  the  contro- 
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verted  issue  in  the  case.     Gulf,  C.  &  S.  F.  Ey.  Co.  v.  Harriet,  80 
Texas,  73. 

Under  the  evidence  in  this  case  one  of  two  conditions  exclu- 
sively existed,  with  regard  to  the  leaving  of  the  train  by  the  plaintiff, 
viz:  First,  either  she  was  ordered  and  ejected  by  the  affirmative  and 
intentional  wrong  of  the  defendant's  employees  as  stated  in  her  plead- 
ings and  disclosed  by  the  testimony  of  herself  and  her  son;  or  second, 
she  left  the  train  voluntarily  and  without  the  knowledge  and  consent  of 
defendant's  employees.  In  the  former  event,  as  she  left  under  the 
orders  and  coercion  of  said  employees,  the  issue  of  contributory  negli- 
gence in  the  manner  of  her  obeying  such  order  did  not  arise;  in  tiie 
second  event,  the  rights  of  the  defendant  were  fully  protected  by  the 
fifth  paragraph  of  the  main  charge,  which  properly  applied  tlie  law  to 
the  facts  of  the  case  as  disclosed  by  the  defendant's  evidence.  2  Wood 
Ry.  Law,  1258 ;  Galveston,  H.  &  S.  A.  By.  v.  Zantzinger,  92  Texas,  305. 

SPEER,  Associate  Justice. — ^Appellee,  as  plaintiff  below,  recovered 
judgment  against  appellant  for  the  sum  of  twenty-five  hundred  dollars 
as  damfiges  for  being  wrongfully  ejected  from  one  of  its  passenger 
traine,  from  which  judgment  appellant  has  perfected  this  appeal. 

Briefly  stated,  the  issues  in  this  case  grow  out  of  the  fact  that 
appellee  in  company  with  her  little  son,  who  was  nine  years  of  age, 
boarded  appellant's  passenger  train  at  Channing,  expecting  to  take 
passage  to  Fort  Worth  and  thence  to  Hillsboro.  She  purchased  a  ticket 
for  herself,  but  provided  none  for  the  little  boy,  although  she  admits 
that  she  knew  he  was  of  such  age  as  to  require  the  payment  of  fare. 
The  conductor,  it  seems,  on  appellant's  first  division,  that  is,  from 
Channing  to  Childress,  passed  appellee  and  raised  no  question  of  the 
child's  right  to  ride  free,  but  when  she  reached  Childress  the  con- 
ductor on  that  division  called  for  a  ticket  or  fare  for  the  child,  and 
upon  being  told  by  appellee  that  she  had  no  ticket  and  that  she  had 
no  money  with  which  to  pay  his  fare,  informed  her  that  he  could 
not  ride  free  and  that  she  would  have  to  take  him  from  the  train  at 
Quanah,  the  next  station.  Appellee's  version  of  wliat  followed  is  tliat 
upon  reaching  the  water  tank  at  Quanali,  some  one  hundred  and 
fifty  yards  or  more  from  the  station,  she  and  her  little  boy  were 
forcibly  ejected  by  appellant's  conductor  and  brakeman,  and  in  alighting 
in  the  dark  she  stepped  upon  an  object  which  she  took  to  be  the  stool 
placed  there  for  her  to  step  on,  but  which  in  reality  wae  an  old  grip 
containing  her  wearing  apparel,  and  fell,  receiving  painful  injuries. 
Appellant,  through  its  witnesses,  denies  this  and  asserts  that  she  left 
the  train  at  that  particular  place  without  the  knowledge  or  consent 
of  the  conductor  and  brakeman. 

Appellee  alleged  not  only  that  her  ejectment  was  wrongful,  she  being 
a  passenger,  but  that  appellant  was  negligent  in  the  matters  of  the  time, 
place  and  manner  of  forcing  her  to  leave  its  train,  and  appellant 
replies  generally  that  she  herself  was  guilty  of  negligence  proximately 
contributing  to  her  injuries. 

Upon  the  vital  issue  of  appellant's  right  to  eject  appellee  and  its 
corresponding  duty  toward  her,  the  court  instructed  the  jury  as  follows: 

*^Under  the  law  the  conductor  in  charge  of  the  train  upon  which 
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plamtiff  and  her  son  were  riding  on  the  occasion  in  controversy  had 
the  right  to  require  a  ticket  or  fare  of  plaintiff  to  carry  her  minor 
son  on  said  train  to  Fort  Worth;  and  when  plaintiflE  refused  to  furnish 
such  ticket  or  the  necessary  fare,  said  conductor  had  the  right  to 
require  plaintiff  to  remove  her  said  son  from  the  said  train;  but  in 
so  doing  said  conductor  and  the  brakeman  assisting  him,  if  any,  owed 
the  duty  to  exercise  that  high  degree  of  care  and  caution  for  plaintiff's 
safety  which  a  very  cautious  and  prudent  person  similarly  situated 
would  have  exercised  under  the  same  or  similar  circumstances,  and 
a  failure  to  exercise  that  degree  of  care  and  caution,  if  any,  would 
be  negligence  in  the  sense  that  the  word  negligence  is  used  in  this 
charge." 

This  charge  is  complained  of  because  it  imposes  upon  appellant  a 
higher  degree  of  care  than  the  law  requires  under  such  circumstances, 
and  we  ttiink  the  complaint  is  well  founded.  Appellant  requested 
the  court  to  instruct  the  jury  that  appellee's  failure  to  either  fumisli 
a  ticket  for  her  child  or  to  pay  his  fare  from  Childress  to  Fort 
Worth  authorized  and  justified  its  conductor  in  directing  and  ordering 
her  to  leave  the  train  when  it  reached  Quanah,  and  authorized  and 
justified  him  in  declining  to  permit  her  and  the  child  to  ride  further 
than  Quanah.  This  charge  should  have  been  given.  By  it  the  jury 
were  instructed  pointedly,  as  it  was  appellant's  right  to  have  them 
instructed,  that  the  conductor  was  authorized  by  her  refusal  to  pay 
for  the  child,  to  require  appellee  herself  to  leave  its  train  at  Quanah, 
thereby  relieving  any  question  in  the  minds  of  the  jurors  as  to  the 
conductor's  right  to  eject  her  along  with  the  child.  If,  then,  appellant 
had  the  right  to  eject  appellee,  it  was  because  she  was  not  a  passenger  on 
appellant's  train,  she  having  failed  to  comply  with  her  implied  con- 
tract to  pay  fare  for  her  minor  child,  who  was  of  paying  age.  Not 
-  being  a  passenger,  then,  she  was  not  entitled  to  the  protection  of  a  pas- 
senger, but  the  company  only  owed  her  the  duty  of  reasonable  or 
ordinary  care  not  to  injure  her  in  removing  her  and  the  child 
from  ite  train.  Hutchinson  on  Carriers,  section  567c;  Philadelphia, 
Wilm.  &  BaJt.  K.  R.  Co.  v.  Hoeflich,  62  Md.,  300;  Warfield  v. 
L.  &  N.  Ry.  Co.,  55  S.  W.  Rep.,  304;  Lake  Shore  &  M.  S.  Ry.  Co. 
V.  Omdorff,  38  L.  R.  A.,  140.  The  court's  charge,  therefore,  in 
imposfhg  upon  appellant  that  high  degree  of  care  owing  by  a  carrier 
to  a  passenger  was  not  authorized  under  the  circumstances  and  should 
work  a  reversal  of  the  case.  A  jury  might  well  have  found  from  this 
charge,  even  under  appellant's  evidence,  that  in  the  exercise  of  the 
highest  degree  of  care  appellant's  conductor  or  other  employe  ought 
to  have  bc^  present  to  assist  appelleee,  and  ought  to  have  prevented 
her  alighting  at  the  water  tank,  as  she  did,  and  thus  prevented  any 
injury.  While  on  the  other  hand,  if  only  ordinary  care  was  required 
of  appellant,  the  jury  might  have  reached  an  entirely  different  con- 
dusion. 

Appellant  sought  also  by  several  special  charges  to  have  the  jury 

instructed  upon  the  issue  of  appellee's  contributory  negligence  in  leaving 

fte  train  at  the  time  and  under  the  circumstances  she  did.     This 

the  court  cteclined  to  do,  and  appellee  replicB  Uiat  the  failure  was 
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not  error  in  view  of  the  fifth  paragraph  of  the  court's  main  charge^ 
which  is  as  follows: 

"If  you  believe  from  the  evidence  that  between  the  stations  of 
Childress  and  Quanah,  after  plaintiff  had  failed  to  pay  fare  for  her 
son,  she  was  told  by  said  conductor  that  she  must  take  her  said  son  from 
the  train  when  the  same  reached  Quanah,  and  that  thereafter  and  when 
the  same  reached  the  water  tank  near  the  passenger  station  at  Quanah, 
but  before  it  reached  said  passenger  station,  plaintiff  voluntary  left 
the  train  witliout  the  knowledge  of  the  brakeman  or  conductor,  and 
without  being  then  and  there  required  or  directed  to  do  so  by  the 
conductor  or  brakeman  then  you  will  return  a  verdict  in  favor  of  the 
defendant;  even  though  you  sliould  further  believe  from  the  evidence 
that  in  leaving  said  train  plaintiff  sustained  the  injuries  she  alleged 
she  sustained,  and  even  though  you  should  further  believe  that  she 
in  good  faith  believed  at  the  time  that  tlie  place  where  she  left  said 
train  was  the  passenger  station.^' 

This  paragraph  of  the  charge,  which  is  itself  complained  of,  while 
not  erroneous  within  itself,  falls  short  of  presenting  the  defense  of 
contributory  negligence  relied  on  by  appellant  While  it  is  true, 
as  therein  stated,  that  the  verdict  should  be  for  appellant  if  appellee 
voluntarily  left  the  train  without  the  knowledge  of  appellant's  employes, 
it  would  also  be  true  that  the  verdict  should  be  for  appellant  if  she 
left  the  train  at  the  time  and  place  she  did  with  the  knowledge  of 
appellant's  employes,  if  she  did  it  in  such  a  manner  as  to  be  guilty 
of  contributory  negligenca  Whatever  the  negligence  of  appellant's 
representatives  in  forcing  her  to  leave  the  train,  and  whether  they 
were  present  at  the  time  and  knew  of  her  exit  or  not,  yet  if  in  alighting 
in  the  dark  at  a  point  other  than  the  station,  and  in  backing  down 
off  the  steps  onto  her  grip  as  she  says  she  did,  appellee  acted  as  a 
person  of  ordinary  care  would  not  have  acted,  and  this -proximately  con- 
tributed to  her  fall  and  consequent  injuries,  appellant  would  of  course 
be  entitled  to  the  verdict  So  that  paragraph  five,  given  by  the  court, 
docs  not  quite  meet  the  situation  and  relieve  the  error  committed  by 
refusing  the  special  charges  on  contributory  negligence.  Some  one 
of  them,  though  not  all,  since  they  covered  the  same  phase  of  the 
case,  should  have  been  given. 

Other  assignments  not  discussed  are  overruled,  but  for  the  errors 
mentioned  the  judgment  of  the  District  Court  is  reversed  and  the 
cause  remanded  for  a  new  trial  consistent  with  thia  opinion. 

Reversed  and  remanded. 


Frank  Richberg  et  al  v.  A.  Patten. 

Decided  April   10,  1907. 
Bale  of  Timber^— Title— Judfirment. 

Plaintiff  having  sold  to  defendants  the  growing  timber  on  land  claimed  by 
him  was  entitled  to  recover  the  agreed  price  for  the  timber  cut  and  taken  by 
them,  though  he  was  not  the  owner  of  the  land,  and  the  true  owner,  in  a  suit 
against  both  seller  and  purchaser  for  the  land  and  the  value  of  the  timber 
taken  from  it,  had  recovered  the  land  but  had  faUed  to  recover  for  the  value  of 
such  timber. 
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Appeal  from  the  County  Court  of  Wood  County.  Tried  below 
before  Hon.  J.  0.  Rouse. 

The  refused  charge  was  to  the  effect  that  plaintiff  could  not  recover 
if  he  did  not  own  the  land,  and  the  charge  requested  by  appellee, 
and  given,  was  to  the  contrary. 

M,  D.  Carlock,  for  appellant. 

Hart  &  Hart  and  A.  J.  Brittain,  for  appellee^  cited:  Camley  v. 
Staniield,  10  Texas,  546;  Tyler  v.  Davis,  61  Texas,  674;  Moffet  v. 
Sydnor,  13  Texas,  628;  Tyles  v.  Murphy,  38  Texas,  75. 

EIDSON,  Associate  Justice. — ^This  is  an  action  brought  in  the 
court  below  by  the  appellee  against  the  appellant  to  recover  the  value 
of  certain  timber  sold  by  appellee  to  appellants,  to  be  cut  and  manu- 
factured into  lumber,  at  $2  per  thousand  feet,  situated  on  a  certain 
tract  of  land  in  Wood  County,  Texas. 

A  trial  before  the  court  and  jury  resulted  in  a  verdict  and  judgment 
in  favor  of  appellee  in  the  sum  of  $400. 

Appellant's  contention  that,  as  the  evidence  shows  that  appellee  was 
not  the  owner  of  the  land  upon  which  the  timber  which  was  sold 
grew,  he  was  not  legally  entitled  to  recover  the  price  contracted  by 
appellants  to  be  paid  to  him  for  such  timber,  is  not  in  our  opinion 
tenable,  under  the  circumstances  surrounding  the  transaction  as  dis- 
closed by  the  record.  The  uncontroverted  testimony  shows  that  appel- 
lants contracted  with  appellee  for  the  purchase  of  the  timber,  and 
agreed  to  pay  him  a  certain  price  therefor,  and  that  in  pursuance  of 
such  contract,  cut  over  300,000  feet  of  the  timber,  and  that  they 
had  only  paid  appellee  $30  for  the  timber  so  cut.  The  testimony 
also  shows  that  appellee  had  been  claiming  the  land  upon  which  the 
timber  was  cut  for  a  number  of  years,  and  had  been  paying  the  taxes 
thereon,  and  that  when  the  suit  was  instituted  by  H.  M.  Cate  et  al. 
for  the  land  against  appellee  and  appellants,  and  a  writ  of  sequestrar 
tion  sued  out  and  levied  upon  the  land,  appellee  made  a  replevy  bond 
and  retained  possession  of  the  land,  so  that  appellants  were  permitted 
to  cut  the  timber  off  the  land.  While  the  judgment  recovered  in  the 
suit  of  H.  M.  Cate  and  others  against  appellee  and  appellants  decrees 
the  land  to  the  plaintiffs  in  that  suit,  there  was  no  recovery  for  the 
timber  cut  off  the  land  against  either  the  appellee  or  the  appellants, 
although  the  testimony  in  the  record  shows  that  the  plaintiffs  in  that 
suit  sued  for  the  value  of  the  timber  cut  off  the  land,  as  well  as  for 
the  title  and  possession  of  the  land.  The  verdict  of  the  jury  in  that 
case  specially  states  that  no  damages  are  found  against  A.  Patten 
for  timber.  There  is  nothing  in  the  record  tending  to  show  that 
the  plaintiffs  in  that  judgment,  or  anyone  else,  except  appellee,  are 
claiming  the  value  of  the  timber  cut  off  the  land  by  appellants  against 
them. 

We  think  that,  according  to  the  testimony  as  shown  by  the  record, 
appellee  was  entitled  to  recover  against  appellants  the  amount  of  the 
verdict  and  judgment  rendered  and  entered  in  the  court  below;  and 
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that  the  trial  court  did  not  err  in  refusing  to  give  to  the  jury  appellant's 
special  charge  No  1^  nor  in  giving  the  special  charge  requested  by 
appellee,  of  which  complaint  is  made  in  appellant's  third  assignment 
of   error. 

Finding  no  reversible  enor  in  the  record,  the  judgment  of  the 
court  below  is  affirmed. 

Affirmed. 


Henry  Koch  v.  Missouri  Valley  Bridge  &  Iron  Company. 

Decided  April  10,   1907. 

Briefs — ^Assignment  not  Copied. 

Where  the  assignments  of  error  are  not  copied  in  appellant's  brief,  they 
will  not  be  considered,  and  the  case  will  be  atlirmed  in  the  absence  of  funda- 
mental   error. 

Appeal  from  the  County  Court  of  Travis  County.  Tried  below 
before  Hon.  John  W.  Hornsby. 

Dickens  &  Culp,  for  appellant. 

S.  B.  Fisher,  J.  //.  Tcdlichet  and  8.  W.  Fisher,  for  appellea 

KEY,  Associate  Justice. — The  transcript  contains  only  two  assign- 
ments of  error,  neither  of  which  are  copied  in  appellant's  brief,  as  re- 
quired by  llule  29.  On  account  of  this  violation  of  tliat  rule  appellee 
in  its  brief  objects  to  appellant's  brief  and  to  consideration  by  this 
court  of  the  grounds  for  reversal  therein  urged.  Though  appellee's 
brief  has  been  on  file  over  three  months,  appellant  has  made  no  effort 
to  remedy  the  defect  in  his  brief.  Therefore,  we  sustain  appellee's 
objection.  (Chappell  v.  Missouri  Pac.  Ry.,  75  Texas,  82;  Harris  v. 
Crabtree,  4  Texas  Civ.  App.,  321;  Horseman  v.  Coleman  County,  57 
S.  W.  Eep.,  304;  Bowman  v.  Hoffman,  74  S.  W.  Bep.,  340.) 

We  have  discovered  no  fundamental  error  and  the  judgment  is  afi&rmed. 

Affirmed. 


Mutual  Life  Insukance  Company  of  New  York  v.  Sophie  C. 

Uecker. 

Decided  April   10,  1907. 

Citation — Corporation— Agent. 

A  citation  in  a  suit  against  a  corporation  alleged  to  have  an  agent  in 
the  State  which  commands  the  officer  to  summon  the  ag«it  named,  and  not  the 
corporation  itself,  to  appear  and  answer,  will  not  support  a  judgment  by  default. 

Error  to  the  District  Court  of  Blanco  County.     Tried  below  before 
Hon.  Clarence  Martin. 

Jos.  D.  Crenshaw,  for  plaintiff  in  error. 
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No  briefs  for  defendant  in  error. 

EIDSON,  Associate  Justice. — ^The  petition  in  this  case  alleged 
that  plaintiff  in  error  is  a  foreign,  private  corporation  incorporated 
under  the  laws  of  the  State  of  New  York;  that  it  is  doing  business 
in  the  State  of  Texas  nnder  the  authority  of  said  State  and  her  laws> 
and  that  Edwin  Chamberlain  of  Son  Antonio,  Bexar  County,  Texas, 
is  its  duly  authorized  agent  under  power  of  attorney,  upon  whom 
process  may  be  served.  There  is  a  prayer  in  the  petition  that  the 
defendant  (plaintiff  in  error)  be  cited  to  answer  the  petition.  Tlie 
citation  issued  upon  this  petition  commanded  the  officer  to  '^summon 
Edwin  Chamberlain,  agent  of  the  Mutual  Life  Insurance  Company  of 
New  York,  a  foreign  private  corporation,  to  be  and  appear  before  the 
Honoiuble  District  Court  of  Blanco  County,  Texas,  at  the  next  regular 
term  thereof,  to  be  holden,  etc."  The  return  of  the  officer  upon  the  cita- 
tion shows  that  it 'was  executed  by  delivering  to  Edwin  Chamberlain 
a  true  copy  thereof,  together  with  the  accompanying  certified  copy 
of  plaintiff's  petition. 

Plaintiff  in  error  filed  no  answer  in  the  court  below,  nor  otherwise 
made  any  appearance.    There  was  a  judgment  by  default  rendered  and 
entered  in  the  court  below  against  plaintiff  in  error  and  in  favor  of 
the  defendant  in  error  for  the  amount  sued  for  in  her  petition,  from 
which  judgment  plaintiff  in  error  has  perfected  a  writ  of  error  to  this 
Court,  and  asks  a  reversal  of  the  judgment  of  the  court  below  upon 
the  ground  that  no  jurisdiction  was  acquired  over  plaintiff  in  error 
by  the  court  below  authorizing  it  to  render  the  judgment  by  default, 
because  the  citation  directed'  the  agent  of  the  plaintiff  in  error  to  be 
summoned  to  answer  the  petition  of  the  plaintiff  in  the  suit,  instead  of 
directing  the  plaintiff  in  error  (defendant  in  that  suit)  to  be  simmioned. 
We  think  the  contention  of  plaintiff  in  error  is  sound,  and  must 
be  sustained     The  citation  did  not  direct  the  officer  to  summon  the 
Mutual  Life  Insurance  Company,  the  defendant  in  the  case,  but  directed 
that  a  person  alleged  in  the  petition  to  be  the  agent  of  the  defendant 
should  be  summoned.     This  was  not  a  compliance  with  the  statute, 
^vhich   required  the  citation  to  command  the  officer  to  summon  the 
defendant  to  appear  and  answer  the  plaintiff's  petition;   and  hence 
the  citation  in  this  case  did  not  confer  jurisdiction  on  the  court  below 
to  render  the  judgment  by  default  against  the  plaintiff  in  error.    (Sayles 
Kev.  Stat.  Art  1214;  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Rawlins,  80  Texas, 
5?9;  Texas  &  Pac.  Ry.  Co.  v.  Florence,  14  S.  W.  Rep.,  1070;  Texas- 
Mexican  Ry.  Co.  V.  Wright,  29  S.  W.,  1134;  International  &  G.  N. 
lly.  Co.  V.  Sauls,  2  Texas  App.  Civ.  Cas.  242.) 
The  judgment  of  the  court  below  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 
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El  Paso  Foundry  &  Machine  Company  v.  Martha  B.  De  Guereque. 

Decided  April  10,   1907. 

1. — Jury— Gredlblity  of  Witness. 

The  jury,  being  the  sole  judges  of  the  credibility  of  witnesses  and  the  weight 
to  be  given  to  their  testimony,  have  the  right  to  reject  the  testimony  of  a 
witness  although  he  is  not  contradicted  by  other  witnesses,  when  the  circum- 
stancea  cast  suspicion  upon  his  statements  or  render  them  inconsistent  with  rea- 
son and  common  observation. 

8. — ^Negligence — ^Prima  Facie  Case. 

In  a  suit  for  personal  injuries  caused  by  the  straightening  of  a  hook  used 
to  lift  a  smoke-stack  and  the  consequent  falling  of  the  smoke-stack,  proof  of 
the  straightening  of  the  hook  under  the  circumstances  shown  made  a  prima 
facie  case  of  negligence  against  the  defendant  which  it  was  required  to  meet 
by  evidence  of  careful  selection  and  testing  of  the  hook,  and  the  duty  of  doing 
this  rested  upon  the  vice-principal  of  the  defendant  and  could  not  be  del^ated 
to  a  fellow-servant  of  the  plaintiff. 

Appeal  from/  the  District  Court  of  El  Paso  County.  Tried  below 
before  lion.  J.  M.  Qoggin. 

Tumey  &  Surges,  for  appellant 

T.  A,  Falvey,  for  appellee. 

• 

PLY,  Associate  Justice. — This  is  a  suit  instituted  by  appellee 
to  recover  damages  arising  from  the  death  of  her  son,  which  was 
alleged  to  have  been  caused  by  the  n^ligence  of  appellant  in  furnish- 
ing a  hook  attached  to  a  block  and  tackle  that  was  being  used  in 
lifting  an  iron  smokestack  to  a  perpendicular  position,  and  that  was 
not  of  suHicient  stiengtli  to  sustain  the  weight  of  the  smokestack  or 
iron  chimney^  and  gave  way  and  dropped  the  smokestack  on  her  son 
and  killed  him.  A  trial  by  jury  resulted  in  a  verdict  and  judgment 
for  appellee  in  the  sum  of  $1,333. 

There  is  practically  no  conflict  in  the  evidence,  which  shows  that 
deceased,  an  employe  of  appellant,  was  engaged  with  others  under 
the  supervision  of  Crawford,  the  foreman^,  in  erecting  an  iron  smoke- 
stack for  an  electric  light  company,  that  the  smokestack  was  brought 
to  the  place  where  it  was  to  be  used,  on  a  wagon,  and  after  a  rope 
had  been  tied  about  it  and  a  block  and  tackle  had  been  attached  to 
the  rope  by  means  of  a  hook,  a  windlass  was  turned  and  the  smoKe- 
stack  lifted  from  the  wagon  to  the  ground.  While  the  smokestack  was 
being  lifted  from  the  wagon  to  the  ground,  deceased  and  five  others 
shook  or  "pounded'^  the  smokestack  with  their  hands  to  test  its  strength. 
After  the  smokestack  had  been  raised  by  the  turning  of  a  windlass 
to  a  height  at  one  end  of  20  or  more  feet  it  fell  and  struck  and  injured 
the  son  of  appellee  so  that  he  died  a  few  hours  afterwards.  An  exam- 
ination showed  that  the  fall  of  the  smokestack  was  caused  by  the 
straightening  of  the  hook,  which  caused  the  rope  to  slip  off. 

The  test  of  shaking  or  "pounding"  with  the  hands  was  the  only 
test  made  at  the  time  of  tiie  disaster.     Crawford,  who  had  charge 
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of  the  work,  swore,  however,  that  he  had  used  the  same  hook,  Bometime 
before  the  accident  in  raising  a  smokestack  which  he  swore  weighed 
600  or  700  pounds  more  than  the  one  that  fell,  but  which  according 
to  the  dimensions  given  by  him  of  the  two  smokestacks  must  have 
weighed  nearly  3,000  pounds  more.  He  stated  that  the  hook  had  never 
been  used  except  to  raise  two  smokestacks,  and  it  had  the  appear- 
ance of  being  soimd.  It  did  not  break  but  merely  straightened  so  as 
to  permit  the  rope,  that  was  tied  around  the  smokestack,  to  slip  oflE 
its  end.  Deceased  was  a  man  about  32  years  of  age  and  was  con- 
tributing to  the  support  of  his  mother. 

Through  the  first  and  second  assignments  of  error  appellant  claims 
that  there  was  no  evidence  of  negligence  on  its  part,  that  caused  the 
death  of  appellee's  son,  because  it  was  shown  that  the  hook  had  been 
tested  in  raising  the  first  smokestack,  which  was  much  heavier  than 
the  last,  and  that  it  was  as  conclusive  a  test  as  could  have  beeoi 
applied.  That  position  might  be  maintainable  if  it  could  be  held  that 
it  was  the  imperative  duty  of  the  jury  to  accept  what  Crawford  said 
ia  regard  to  the  matter.  But  we  cannot  lay  down  such  a  rule  in  this 
case.  The  jury  was  confronted  by  the  fact  that  while  the  smokestack 
was  suspended  in  the  air,  and  was  stationary,  the  hook  on  the  block 
and  tackle  by  which  it  was  being  raised,  straightened  and  allowed 
the  rope  to  slip  from  it  and  the  smokestack  to  fall  to  the  ground. 
The  hook  was  evidently  too  weak  to  hold  up  an  iron  cylinder  weighing 
only  4,300  and  the  jury  might  well  view  with  suspicion  a  state- 
ment that  it  had  borne  the  weight  of  another  weighing  from  5,000 
to  7,000  pounds.  It  was  an  unreasonable  story  that  carried  its  refu- 
tation within  itself,  and  the  jury  were  empowered  to  reject  the  testi- 
mony as  nnworthy  of  belief.  The  jury,  imder  our  system  of  laws, 
are  the  sole  judges  of  the  credibility  of  the  witnesses  and  the  weight 
to  be  given  their  testimony,  and  they  have  the  authority  to  reject  the 
testimony  of  a  witness  although  he  is  not  contradicted  by  other  wit- 
nesses, when  the  circumstances  cast  a  suspicion  upon  his  statements, 
or  render  them  inconsistent  with  reason  and  common  observation. 
Cheatham  v.  Eiddle,  12  Texa&,  112;  Coats  v.  Elliott,  23  Texas,  613; 
Dwyer  v.  Bassett,  63  Texas,  274;  Houston,  E.  &  W.  T.  Ry.  Co.  v. 
Kunnels,  92  Texas,  305;  Galveston,  H.  &  S.  A.  Ry.  v.  Murray,  99 
S.  W.  Rep.,  144. 

In  the  cited  case  of  Ry.  v.  Runnels  the  Supreme  Court  said:  "It 
is  the  province  of  the  jury  to  pass  upon  the  credibility  of  the  witnesses 
and  they  may  disregard  the  testimony  of  a  witness  who  has  neither 
been  impeached  nor  contradicted,  if  they  believe  his  statements  to 
be  untrue  from  his  manner  of  testifpng,  prejudice  exhibited  towards 
the  opposite  party,  or  his  interest  in  the  result  of  the  litigation,  or 
other  things  indicating  that  the  evidence  is  not  reliable.**  It  is  in  the 
face  of  reason  to  say  that  a  hook  that  had  held  up  from  5,000  to 
7,000  pounds  and  had  not  been  used  since  would  give  way  under  a 
weight  of  4,300,  and  the  uncorroborated  assertion  of  a  witness  to 
that  effect  might  with  propriety  be  rejected  by  a  jury. 

The  test  applied  at  the  time  of  the  accident,  that  of  striking  with 
the  hands  on  the  smokestack,  was  clearly  inadequate  and  the  jury  was 
justified  in  so  treating  it.     There  was  no  adequate  test  made  of  the 
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lifting  strength  of  the  hook,  which  was  to  stand  between  the  employes 
of  appellant  and  instant  death. 

Proof  of  the  hook  straightening  out  under  the  mere  weight  of  the 
smokestack,  without  any  jerking  or  other  circumstances  to  intensify 
the  weight  or  increase  the  pressure  on  the  hook,  was  proof  that  the 
hook  was  too  weak  for  the  purposes  for  which  it  was  used,  and  it 
devolved  on  appellant  to  show  that  it  had  used  ordinary  care  in  selects 
ing  and  testing  it.  In  other  words,  proof  of  tlie  straightening  of  the 
hook  under  the  circumstances  shown  in  this  case,  made  a  prima  facie 
case  of  negligence  on  the  pa.rt  of  appellant,  which  it  was  compelled 
to  meet  bv  evidence  of  careful  selection  and  careful  testing  of  the 
hook.  Gulf,  C.  &  S.  P.  Ry.  v.  Wood,  63  S.  W.  Eep.,  164 ;  Winkelnian 
V.  Colladay,  (Md.)  40  Atl.  Sep.,  1078;  Carroll  v.  Chicago,  B.  &  X. 
By.,  (Wis.)  75  N.  W.  Bep.,  176;  Tennessee  Coal  &  Iron  Co  v.  Hayes, 
12  So.  Bep.,  98;  Blanton  v.  Dold,  (Mo.)  18  S.  W.  Bep.,  1149; 
Green  v.  Banta,  97  N.  Y.  627;  Stewart  v.  Ferguson,  164  N.  Y.,  553; 
Coleman  v.  Mechanic's  Iron  Foundry  Co.  (Mass.)  46  N.  E.  Bep.,  1065. 

There  was  no  evidence  that  tended  in  the  least  to  show  that  the 
son  of  appellee  was  hurt  through  the  negligence  of  a  fellow  servant, 
and  the  court  very  properly  declined  to  submit  that  question  to  the 
jury.  The  duty  of  testing  the  hook  did  not  rest  on  the  fellow  servants 
of  deceased.  Crawford  was  the  foreman  and  the  vice-principal  and 
upon  him,  and  not  the  deceased  or  his  fellow  servants,  devolved  the 
duty  of  testing  the  strength  of  the  hook,  before  ordering  men  under  his 
charge,  who  knew  nothing  about  the  weakness  of  the  hook  but  relied 
upon  appellant  to  furnish  safe  appliances,  to  place  themselves  under 
the  smokestack.  The  proposition  under  the  assignment  as  to  the  court 
refusing  to  give  the  special  charge  in  regard  to  fellow  servants  is 
totally  foreign  to  the  assignment.  The  proposition  refers  to  a  special 
charge  in  regard  to  the  test  of  the  smokestack  about  which  there  is  no 
assignment  copied  in  the  brief. 

The  judgment  is  afiirmed. 

Affirmed. 


D.  Storms  et  al.  v.  H.  M.  Mundy 

Decided  April   10,   1907. 

1.— Practice — Cross  Assignments  of  Error. 

Cross  assignments  of  error  not  filed  in  the  trial  court  can  not  be  considered 
on  appeal. 

2. — ^Brief — ^no  Statement. 

The  brief  of  appellant  should  set  out  enough  of  the  evidence  to  enable  the 
Appellate  Court  to  pass  intelligently  on  an  assignment  of  error,  and  should 
also  refer  to  the  particular  places  in  the  stenographer's  transcript  where  tlie 
evidence  is  to  be  found.  The  Appellate  Court  is  not  required  to  read  the  tran- 
script to  ascertain  whether  or  not  certain  facts  appear. 

3. — ^Pnrcliase  by  Agent  from  Principal — ^Frand — ^Vendee. 

In  a  suit  by  a  principal  to  cancel  a  deed  to  land  fraudulently  obtained  from 
him  by  his  agent  and  to  recover  the  land,  a  judgment  against  a  vendee  of  the 
agent  for  the  value  of  the  land  is  improper  when  the  land  is  lost  to  the  owner 
by  no  -fault  of  the  vendee. 
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4.— Ids  Pendens — ^Payment  of  Eent 

A  lessee  who  alter  suit  filed,  or  other  notice  of  a  claim  to  the  land  adverse 
to  that  of  his  landlord,  pays  rent  to  the  landlord  is  liable  to  the  true  owner 
for  the  rent  of  the  premises. 

5. — Lona  of  Land — ^Xeasure  of  Damage. 

When  land  fraudulently  obtained  from  the  owner  is  afterwards  condemned 
for  railroad  purposes  the  measure  of  damage  is  the  difference  between  the 
amount  paid  by  the  fraudulent  purchaser  and  the  amount  received  by  him 
in  the  condemnation  proceedings. 

6. — Condemnation— Parties — ^Payment  of  Award. 

Where  a  railroad  company  in  condemnation  proceedings  has  notice  of  an- 
other and  adverse  claimant  to  the  land  and  fails  to  make  such  claimant  a  party 
to  the  proceedings,  it  pays  the  award  at  its  risk.  A  judgment  of  condemnation 
is  not  binding  on  thoee  not  a  party  to  the  proceeding. 

ON    BEHEABINO. 

7. — ^Fotiee  to  Agent— Bale. 

The  rule  that  notice  to  the  agent  is  notice  to  his  principal  only  applies  to 
matters  that  come  within  the  scope  of  the  agency  pertaining  to  the  particular 
matter.  It  is  inmiaterial  what  relation  the  agent  may  bear  to  the  principal 
in  other  matters.  Notice  to  an  agent  of  matters  which  might  require  the  exer- 
cise of  discretion  will  not  be  imputed  to  the  principal  when  the  duties  of  the 
agent  are  purely  ministerial. 

8. — Option  to  Purchase — ^Bights. 

One  who  exercises  the  right  to  purchase  land  imder  a  valid  option  to  do  so 
after  notice  of  an  adverse  claim  can  not  claim  the  rights  of  a  bona  fide  purchaser. 

Appeal  from  the  District  Court  of  El  Paso  County.     Tried  below 
before   the  Hon.  J.  M.  Goggin. 

If.  W.  Stanton,  for  appellants  Storms  and  Crawford. — It  appearing 
from  the  undisputed  eyidepce  that  J.  J.  Stewart  was  the  duly  author- 
ized agent  of  the  plaintiff^  and  that  said  Stewart  acted  as  such  agent' 
of  plaintifE  throughout  the  entire  transaction  involving  the  sale  of 
the  land  in  controversy  in  this  cause^  and  that  neither  fraud  nor 
collusion  by  the  said  Stewart  with  Storms^  Mautz  or  Crawford  or 
with  any  one  else  having  been  either  alleged  or  proved,  and  it  further 
appearing  that  the  said  Stewart  had  notice  at  the  time  of  said  trans^ 
action  of  the  alleged  agency  of  Storms  and  his  alleged  fiduciary  rela^ 
tion  and  fraud,  notice  of  said  facts  to  said  Stewart  was  notice  to 
plaintiff^  and  for  this  reason  the  court  erred  in  its  conclusions  of 
fact  and  law^  and  said  judgment  rendered  herein  in  favor  of  said 
plaintLS  is  erroneous.  Irvine  v.  Grady,  85  Texas,  120;  Peoples  B.  & 
L,  Asso.  v.  Dailey,  17  Texas  Civ.  App.,  38;  Morrill  v.  Bosley,  13  Texas 
Ct  Eep.,  529;  Fekher  v.  Halenza,  68  S.  W.  Rep.,  838;  Taylor  v. 
Flynt,  33  Texas  Civ.  App.,  664;  Cooper  v.  Ford,  69  S.  W.  Rep.,  487; 
Campbell  v.  Crowley,  56  S.  W.  Eep.,  373;  Centennial  L.  Ins.  Asso.  v. 
Parham,  80  Texas,  518;  Bunton  v.  Palm,  9  S.  W.  Rep.,  182;  Clark 
&  Skylee  on  Agency,  pp.  1039  to  1066,  and  934,  632,  1048  to  1058; 
Mechem  on  Agency,  sec.  718  to  731;  Merchants  Nat.  B.  v.  Ghillmartin, 
44  Am.  St.  Rep.,  182;  Missouri,  K.  &  T.  Ry.  Co.  v.  McPadden,  89 
Texas,  146;  Texas  Land  &  M.  Oo.  v.  Cooper,  67  S.  W.  Rep.,  176. 
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Defendant  Crawford  not  having  notice  of  the  alleged  fraud  practiced 
upon  plaintiff  and  of  the  equity  claimed  by  plaintiff  as  growing  out  of 
the  conduct  and  fraud  of  his  alleged  agent  Storms,  and  the  said  Mundy 
having  failed  to  offer  to  do  equity  or  in  any  way  pay  for  the  improve- 
ments or  pay  the  value  of  Crawford's  ten  year  lease,  was  not  entitled 
to  recover  damages  in  said  cause,  and  especially  against  the  defendant 
Crawford.  Davis  v.  Ward,  60  Am.  St.  Rep.,  29;  Sheffield  Land,  etc, 
Co.  V.  Neill,  87  Ala.,  158;  Dillon  v.  Anderson,  43  N.  Y.,  232;  I\^iik 
of  Y.  S.  V.  Davis,  2  Hill  451;  Constant  v.  Home  Mis.  Soc.,  53  N. 
Y.  Supr.  Ct.   (21  Jones  &  S.),  170. 

The  conclusions  of  fact  and  law  found  by  the  trial  court  and  judg- 
ment rendered  thereon  to  the  effect  that  plaintiff  was  entitled  to  recover 
the  value  of  the  land  on  the  28th  day  of  August,  1903,  together 
with  the  rental  value  up  to  said  date,  less  the  purchase  price  with  inter- 
est, is  erroneous  in  that  such  recovery  is  not  the  true  measure  of  damages 
in  this  cause.  George  v.  Hesse,  100  Texas,  44;  George  v.  Hesse,  16 
Texas  Ct.  Rep.,  359;  Pruitt  v.  Jones,  14  Texas  Civ.  App.,  86:  Smith 
V.  Bolles,  132  U.  S.,  125;  Sigafus  v.  Porter,  179  U.  S.,  116;  Farmer 
V.  Randel,  28  S.  W.  Rep.,  384. 

Tumey  &  Surges,  for  appellant  El  Paso  Union  Passenger  Depot 
Company. 

Seymour  Thurmond  and  Foster  &  Williams,  for  appellee — One  who 
knew  or  might  have  known  of  the  fraud  of  the  grantor  is  -not  an 
innocent  purchaser.     Garahy  v.  Bayley  &  Co.,  25  Texas,  Sup.  295. 

"One  who  purchases  land  with  notice  of  an  outstanding  equitable 
title  is  subject  to  have  the  legal  title  decreed  against  him-"  Allen  v. 
Root,  39  Texas  598. 

"He  who  has  simply  made  a  contract  of  purchase  .  .  .  but  has 
not  paid  the  valuable  consideration,  is  wanting  in  an  indispensable 
element  in  the  constitution  of  such  a  purchaser,"  (bona  fide  purchaser 
for  value  and  without  notice.)     Fraim  v.  Frederick,  32  Te;tas,  308. 

JAMES,  Chief  Justice.— On  July  11,  1903,  H.  M.  Mundy  brought 
this  suit  against  D.  Storms  to  cancel  a  deed  from  himself  to  Storms^ 
and  also  a  deed  from  Storms  to  E.  J.  Mautz  and  to  restore  and  quiet 
his  title  to  a  parcel  of  land  in  El  Paso  known  as  the  triangle  or  "pointy** 
which  is  now  a  portion  of  the  El  Paso  Passenger  Depot  Site,  averring 
that  Stomis  was  the  agent  and  attorney  of  plaintiff  for  the  sale  of 
the  property,  and  in  violation  of  the  relation  procured  said  deeds 
through  fraud  in  order  to  vest  the  title  in  himself  for  less  than  tha 
real  value  of  the  land ;  and  also  to  require  an  accounting. 

On  July  31,  1903,  plaintiff  filed  his  first  amended  petition 
making  the  El  Paso  Union  Passenger  Depot  Company  and  J.  J. 
Crawford  parties  defendant,  and  on  January  24,  1905,  E.  J.  Mautz 
was  made  a  defendant  also.  This  last  named  pleading  alleged  that 
Storms  on  February  25,  1901,  was  the  agent  to  plaintiff  for  the  sale 
of  this  land  and  in  other  matters  and  his  attorney  at  law  in  the 
transaction  of  various  business  matters  for  plaintiff;  that  on  said 
date  Storms  informed  plaintiff  that  he  had  a  purchaser  for  said  land. 
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one  E.  J.  Mautz,  for  $900  cash,  which  land  was  then  reasonably  worth 
$1,800   or   more,  and  plaintiff  reposing  confidence  in  said  Storms  as 
his  agent  and  attorney  at  law  and  being  in  need  of  money  en  February 
25,  1901,  executed  at  the  City  of  Mexico  a  deed  to  Mautz  and  sent 
same  to  Storms,  who,  when  he  received  it,  procured  a  special  warranty 
deed  from  Mautz  to  himself  which  bears  date  February  28,  1901,  and 
recited  the  consideration  of  $900;  that  Mautz  paid  nothing  for  said 
land,  and  if  he  paid  anything,  it  was  only  the  sum  of  $100;  that 
plaintiff  8  said  deed  was  never  delivered  to  Mautz,  but  was  retained 
by  StorniB  until  both  the  said  deeds  were  filed  by  him  for  record  on 
March  20,  1901;  that  if  plaintiff's  deed  was  ever  delivered  to  Mautz 
that  he  taiew  of  Storms  agency  and  was  not  entitled  to  rieceive  the 
deed  without  paying  the  sum  of  $900,  and  that  all  said  transactions 
were  in  fraud  of  plaintiff's  rights,  and  both  said  deeds  were  procured 
by  Storms  in  order  to  secure  plaintiff's  land  for  himself  at  much  less 
than  its  real  value  and  in  violation  of  his  duties  to  plaintiff.    Plaintiff 
also  alleged  that  he  was  ignorant  of  the  fact  that  Storms  had  taken 
the  title  to  the  land  in  his  own  name  and  did  not  learn  that  fact 
until  about  July  6,  1903.     That  Storms  had  collected  the  rentals  of 
said  land  during  all  of  said  time,  the  rental  value  being  $100  a  month, 
and  that  he  had  failed  to  account  to  plaintiff  for  the  sum  of  $297.91 
of  the  $900  purchase  price;  and  that  since  the  summer  of  1903  J.  J, 
Crawford  and  the  Depot  Company  have  been  in  possession  of  Slie 
property  withholding  it  from  plaintiff  and  claiming  to  be  the  owners 
thereof,  and  that  Storms  had  executed  a  deed  to  Crawford  and  Craw- 
ford a  deed  to  the  Depot  Company,  and  plaintiff  has  been  by  the 
wrongful  acts  of  Storms  deprived  of  the  rental  value  thereof.     That 
plaintiff  was  willing  and  offers  to  pay  to  Storms  the  sum  he  actually 
paid  for  the  land  and  all  other  sums  that  may  be  justly  due  from  him. 
That  at  the  time  of  the  commencement  of  this  action,  July  11,  1903, 
the  premises  were  worth  $6,000  and  are  now  worth  $9,000  exclusive 
of  improvements. 

Plaintiff  further  alleged  that  on  March  1,  1901,  the  defendant  J.  J. 
Crawford  entered  into  a  lease  or  option  contract  with  Storms  to  buy 
said  property,  that  Crawford  made  certain  improvements  thereon  which 
were  of  no  benefit  to  plaintiff  and  which  have  been  removed  by 
Crawford,  and  that  whatever  rights  Crawford  acquired  under  such 
lease  or  option  were  acquired  with  full  knowledge  of  plaintiff's  rights, 
and  he  knew  that  Storms  had  no  right  to  same  against  plaintiff  and 
knew  of  said  illegal  acts  of  Storms  and  never  paid  any  part  of  the 
purchase  price  agreed  upon  in  said  option  until  after  the  commencement 
of  this  suit,  and  after  the  pleading  herein  making  said  Crawford  a 
party  hereto. 

Further,  that  on  April  4,  1903,  the  said  Depot  Company  filed  a 
proceeding  for  the  condemnation  of  said  property  making  Storms 
and  Crawford  the  sole  defendtints,  that  before  the  same  came  on  for 
hearing  plaintiff  notified  the  Depot  Company  of  his  rights  and  asked 
it  to  amend  and  make  plaintiff  a  party  thereto,  which  it  refused  to 
do.  That  plaintiff  on  July  27,  1903,  obtained  leave  to  intervene  and 
filed  a  petition  of  intervention  therein,  setting  up  his  ownership  and 
that  he  had  brought  this  suit  and  asked  that  the  award  for  the  damages 
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be  paid  either  to  him  the  plaintiff  or  held  by  the  court  to  await  the 
final  outcome  of  the  present  suit.  That  Storms  and  Crawford  objected 
to  plaintiff's  intervening,  and  on  July  28,  1903,  the  court  revoked 
its  order  granting  plaintiff  leave  to  intervene,  and  plaintiff  was  no  party 
thereto  thereafter;  and  plaintiff  alleged  that  said  proceeding  was  illegal 
and  void  as  to  him. 

The  prayer  was  for  cancellation  of  the  said  four  deeds  and  the 
lease  and  option,  etc.,  and  the  removal  of  cloud  from  plaintiff^s  title 
caused  thereby  and  by  the  award  and  judgment  in  the  condemnation 
proceeding,  and  that  he  recover  of  defendants  the  title  and  possession 
of  the  property.  That  an  accounting  be  had  between  plaintiff  and 
Storms,  etc.  That  in  the  event  Crawford  or  the  Depot  Company  are 
held  to  have  acquired  said  property  as  against  plaintiff  as  innocent 
purchasers,  then  that  he  have  judgment  against  Storms  and  Mautz 
for  the  reasonable  value  thereof,  to-wit:  $9,000.  And  if  it  should 
be  held  that  (he  award  and  judgment  in  the  condemnation  proceeding 
are  valid  and  binding  on  plaintiff  to  the  extent  of  fixing  the  damage  to 
the  owner  of  the  property,  then  that  plaintiff,  as  the  rightful  owner,  have 
judgment  against  the  Depot  Company,  D.  Storms  and  J.  J.  Crawford  for 
the  amount  of  the  said  award  and  judgment,  to-wit:  $6,000  and  that 
he  have  judgment  against  each  and  all  of  defendants  for  the  reason- 
able rentel  value  of  the  premises,  during  the  time  the  same  were 
collected,  received  and  enjoyed  by  them  respectively,  etc. 

If  it  becomes  necessary  to  state  the  pleadings  of  defendants,  this 
will  be  done  in  connection  with  the  assignments  of  error. 

The  cause  was  tried  by  the  judge,  his  judgment  being  in  favor 
of  plaintiff  against  Storms,  Crawford  and  the  Depot  Company  for 
damages.  The  judgment  fixes  the  value  of  tlie  land  on  August  28, 
1903,  the  date  'of  the  condemnation,  at  $3,500,  and  adjudges  that 
plaintiff  is  entitled  to  recover  that  sum.  Also  the  sum  of  $225  rental 
value  of  the  land  from  February  28,  1901,  to  August  28,  1903,  being 
at  the  rate  of  $90  per  annum.  That  from  the  above  aggregate, 
$3,725,  should  be  credited  the  sum  of  $900  the  consideration  named 
in  plaintiff's  deed  to  Mautz  dated  February  25,  1901,  which  was 
shown  to  have  been  paid  plaintiff,  together  with  interest  thereon  to 
August  28,  1903,  at  6  per  cent,  per  annum,  being  $135  making  a 
total  credit  of  $1,035  leaving  a  net  balance  on  August  28,  1903,  of 
$2,690  which  with  interest  from  last  named  date  amounted  at  the 
date  of  the  trial  to  $3,123.54,  and  this  sum  it  was  adjudged  that 
plaintiff  recover  of  D.  Storms,  J.  J.  Crawford,  and  the  El  Paso  Union 
Passenger  Depot  Company. 

It  was  further  decreed  that  the  Depot  Company  recover  of  D.  Storms 
and  J.  J.  Crawford  upon  its  plea  over  against  them  on  their  covenants 
of  warranty,  if  it  should  be  required  to  satisfy  the  judgment  or  any 
part  thereof  (not  however  to  exceed  as  against  Storms  the  amount  of 
his  warranty  which  was  $1,200)  and  all  costs.  That  plaintiff  recover 
nothing  as  against  Mautz. 

The  plaintiff's  brief  contains  cross-assignments  of  error,  which  we 
are  unable  to  consider  for  the  reason  that  it  does  not  appear  that 
thev  were  filed  in  the  trial  court,  as  required.  The  appdilanta  axe 
•Bie  Depot  Company,  and  Storms  and  Crawford. 
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Assismnents  of  error  one  to  five  inclusive  also  the  35th  are  all 
founded  on  the  proposition  that  there  was  evidence  that  J.  J.  Stewart 
was  plaintiffs  agent  in  the  transaction  with  S tonus,  up  to  the  summer 
of  1903,  and  knew  aU  the  facta  connected  with  the  transaction,  or  in 
any  event  knew  of  facts  which  if  investigated  would  have  led  to  his 
knowledge  of  all  of  the  transactions  complained  of,  and  therefore 
plaintiff  was  charged  with  knowledge  thereof. 

The  trial  judge  was  of  opinion  that  if  Stewart  knew  the  facts  evi- 
dencing the  fraud  complained  of,  his  knowledge  would  not  be  imputed 
to  plaintiff  under  the  conditions  that  existed.  We  do  not  reach  the 
question  and  therefore  do  not  discuss  it.  To  enable  us  to  pass  upon 
tiiese  assignments,  appellants'  brief  should  have  stated  the  testimony 
showing  that  Stewart  knew,  or  that  he  should  have  known  of  the  fraud, 
and  also  referred  us  to  the  particular  places  in  the  stenographer's 
transcript  where  it  would  be  readily  found.  This  it  fails  to  do. 
We  quote  to  show  what  the  brief,  in  connection  with  the  first  assign- 
ment, do^  in  this  respect: 

*lt  also  appears  from  the  testimony  of  Storms,  Stewart  and  Craw- 
ford that  the  said  Stewart  knew  of  the  connection  of  Storms  with 
the  sale  of  the  property  and  must  have  known  that  Storms  took  over 
the  title  by  deed,  that  he  knew  that  Crawford  obtained  the  property 
and  that  Crawford  immediately  went  into  possession  and  begun  to 
improve  same,  and  in  fact  it  is  shown .  by  the  undisputed  evidence 
that  said  Stewart  knew  of  all  the  facts  connected  with  said  trans- 
action involved  from  the  time  plaintiff  was  in  El  Paso  in  January 
and  the  first  part  of  February,  1901,  until  the  said  Stewart  left  El 
Paso  about  the  first  of  June,  1901,  and  in  any  event  it  appears  that 
the  said  Stewart  knew  of  facts  which  if  investigated  would  have  led 
to  specific  and  accurate  knowledge  of  all  of  said  transactions.  (St. 
of  Facts  pp.  179  to  213  and  217  to  274.)" 

This  method  of  briefing  is  not  in  accordance  with  the  rules.  We 
are  not  required,  nor  expected,  to  read  a  multitude  of  questions  and 
answers  constituting  over  a  hundred  pages  of  matter  to  ascertain 
whether  certain  facts  appear  or  not,  where  if  there  was  evidence  of  them, 
that  particular  evidence  could  have  been  identified  and  pointed  out 
to  us.  The  statements  under  tlie  other  four  of  these  assignments  are 
equally  objectionable. 

Assignments  from  six  to  fourteen  inclusive  and  the  23rd  and  34th 
attack  the  judgment  rendered  against  defendant  Crawford.  We  think 
that  it  is  in  some  respects,  to-wit,  the  judgment  in  favor  of  plain- 
tiff against  him  in  respect  to  the  rents  and  also  to  the  value  of  the 
land,  erroneous.  The  findings  of  fact  upon  which  the  judgment  was 
based  do  not  find  that  Crawford  colluded  with  Storms,  or  was  a  party 
to  any  fraud  in  the  transaction.  The  evidence  does  not  as  a  matter 
of  law  stamp  his  connection  with  the  transaction  as  fraudulent,  and 
as  such  matter  would  constitute  a  question  of  fact,  he  was  not  liable 
for  damages  upon  that  theory  unless  it  was  found  as  a  fact  that 
he  was  so  guilty.  The  fact  was  not  found.  We  infer  that  the  court 
rendered  judgment  against  Crawford  for  damages  upon  a  different 
theory,  viz :  That  having  disposed  of  the  property  to  the  Depot  Com- 
pany  (by  purchase  or  condemnation)    after  he  acquired  knowledge 
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of  plaintiff's  equitable  rights  this  dealing  with  the  property  and  par- 
ticipation in  the  transaction  rendered  him  liable^  equally  with  Storms^ 

It  appears  from  the  evidence  that  Storms  used  the  deed  to  ]V£autz  which 
plaintiff  sent  him,  as  a  basis  for  vesting  the  title  in. himself,  by  having 
Mautz,  upon  its  arrival,  execute  a  special  warranty  deed  to  himself; 
and  thereupon,  or  soon  after,  he  gave  Crawford  a  lease  for  it  for  a 
long  term  at  a  rental  of  $90  a  year,  together  with  an  option  to 
purchase  it  at  any  time  for  $1,200  aud  $50  additional  for  each  year. 
This  lease  and  option  ran  on  from  early  in  1901  until  Crawford  was 
made  a  party  to  this  suit,  and  after  that  until  the  condemnation  judg- 
ment in  1903  against  Storms  and  Crawford,  when  the  latter  it  seems 
exercised  his  option  and  paid  Storms  $1,250  for  the  land  under  his 
agreement. 

If  Crawford  after  knowledge  of  the  facts  had  disposed  of  the  land 
to  an  innocent  purchaser,  so  that  on  account  of  his  act  plaintiff  would 
have  been  deprived  of  his  right,  it  might  be  said  that  he  would  be 
held  liable  to  plaintiff  for  the  latter's  damages.  But  the  jSndings  of 
the  Judge  show  that  plaintiff's  right  to  recover  the  land  from  the 
Depot  Company  was  lost  solely  through  the  acts  of  plaintiff  himself. 
But  from  this  it  appears  that  he  lost  no  right  through  Crawford's 
disposition  of  the  property  and  was  in  no  different  position  than  he 
would  have  been  had  Crawford  not  disposed  of  it  at  all.  Hence  we 
conclude  that  the  judgment  in  favor  of  plaintiff  isigainst  Crawford  for 
the  value  of  the  land  should  be  set  aside. 

The  same  assignments,  or  some  of  them,  attack  the  judgment  rendered 
against  Crawford  for  the  rental  value  of  the  premises.  It  was  shown  that 
he  had  use  of  the  premises,  and  we  think  he  would  be  liable  to  plain- 
tiff for  the  rental  value  thereof,  for  all  instalments  that  matured 
after  he  had  notice  of  plaintiff's  rights;  and  for  such  instalments  as 
had  matured  previously  in  so  far  as  he  had  not  paid  them  to  Storms. 
We  think  that  inasmuch  as  he  was  not  found  guilty  of  collusion  or 
fraud  in  the  inception  of  the  transaction,  if  he  paid  rent  to  Storms 
before  notice  of  plaintiff's  right  to  the  land  he  should  be  protected 
in  all  such  payments. 

There  is  no  finding  of  fact  on  the  subject  of  notice  to  Crawford 
except  that  Crawford  was  joined  as  a  party  to  this  proceeding  on 
July  31,  1903,  which  of  course  notified  him  on  that  date.  The  receipt 
of  the  award  in  the  condemnation  suit  signed  by  Crawford  and  Storms 
was  on  August  21,  1903.  Under  the  lease  the  $90  rent  was  payable 
annually  after  March  1,  1901,  at  the  end  of  each  year.  It  appears, 
and  was  found,  that  Crawford  paid  Storms  the  rent  due  March  1,  1902, 
and  March  1,  1903,  as  provided  in  the  lease.  Under  these  circum- 
stances we  conclude  that  he  could  not  be  liable  except  for  the  rent 
from  and  after  March  1,  1903.  Tbe  judgment  in  this  respect  will 
be  reduced  accordingly. 

All  questions  concerning  improvements  placed  upon  the  premises  by 
Crawford  during  his  incumbency,  are  eliminated  by  the  fact  that  they 
were  removed  by  Crawford  himself,  and  the  damages  as  found  referred 
to  the  land  solely. 

We  find  there  was  testimony  to  sustain  the  court's  findings  of  fact 
in  the  matters  referred  to  by  the  16th  and  24th  assignmoits  of  error. 
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The  assignments  Nos.  15,  17,  18,  19,  20,  21,  22,  and  25  all  relate 
to  the  measure  of  plaintiff's  damage.  The  measure  adopted  by  the 
court  was  the  difference  between  what  Storms  paid  ($900)  and  tlie 
value  of  the  land  when  it  was  condemned  ($3,500)  and  the  rents. 
Smitz  V.  Leopold  53  N.  W.  Kep.,  719.  The  amount  fixed  and  paid 
by  the  condemnation  was  $3,500  and  this  sum  was  found  by  the  court 
to  be  its  value  also  at  the  time  of  the  trial  of  this  cause.  Appellee 
contended  that  the  court  should  have  constdted  the  $6,000  value,  and 
cross-assignments  of  error  are  in  his  brief  to  that  effect,  but  as  we 
have  said  these  are  not  properly  before  us,  and  appellee  stands  here 
in  the  position  of  being  content  with  the  judgment  in  this  regard. 
Certainly  appellants  have  no  fault  to  find  with  tiie  fact  that  the  court 
did  not  adopt -the  $6,000  standard.  Appellants  insist  that  the  proper 
measure  of  damages  was  the  difference  between  what  Storms  paid  plain- 
tiff for  the  land  ($900)  and  its  market  value  at  that  time,  which 
the  court  found  to  be  $1,200.  This  view  they  enforce  by  contending, 
Ist^  that  inasmuch  as  Mundy  was  found  not  to  be  entitled  to  recover 
the  land  itself,  he  could  recover  of  Storms  the  profit  wrongfully  made 
by  Storms  upon  his  sale  of  it,  which  was  the  difference  between  $900 
and  $1,250.  2nd,  that  he  could  not  recover  more  than  the  difference 
between  the  purchase  price  and  the  value  of  the  land  at  the  time  of 
its  sale  by  plaintiff,  together  with  any  additional  profit  made  by  Storms. 
3d,  that  the  increase  in  value  of  the  land  by  a  cause  not  contemplated, 
should  not  have  been  taken  into  consideration.  As  the  courts  will 
not  uphold  the  conduct  of  an  agent  who  uses  his  fiduciary  relation 
to  obtain  his  principal's  property;  and  as  Storms  had  not  parted  with 
his  title  to  the  property  when  the  condemnation  proceedings  were  had 
(Cravirford  having  only  a  lease  with  an  option  to  purchase,  which  option 
he  did  not  exercise  until  the  condemnation  was  had)  ;  and  all  the 
parties  had  notice  prior  to  that  time  of  plaintiff's  right,  unmistakably 
brought  home  to  them  through  a  suit  to  which  they  were  parties;  and 
furthermore,  as  the  court  found,  plaintiff  was  the  real  owner  of  the 
land  at  the  time  of  the  condemnation,  but  on  account  of  his  conduct 
in  connection  therewith  he  had  estopped  himself  from  its  specific  recovery 
as  to  the  Depot  Company  and  would  therefore  be  confined  to  his 
damag-es  for  his  remedy,  we  see  no  reason  why  that  damage  should  be 
estimated  otherwise  than  on  its  value  at  that  time. 

We  ascertain  that  there  was  evidence  to  sustain  the  finding  that 
Storms  was  the  agent  and  attorney  of  plaintiff  for  the  purpose  of 
selling  the  property,  and  therefore,  we  overuFe  the  26th,  27th,  28th 
and  29th  assignmente.  There  was  evidence  which  sustains  the  jBnding, 
in  effect,  that  Storms  from  the  beginning  of  the  transaction  was  the 
real  purehaser,  and  therefore  we  overrule  the  30th  and  Slst  assign- 
ments. The  32d  is  overruled  because  it  appears  that  Crawford  did  not 
exercise  his  option  to  purchase  prior  to  notice.  Also  the  33d,  for  the 
reason  that  Mundy  having  been  dismissed  as  a  party  from  the  condemi- 
nation  proceeding  he  clearly  was  not  bound  by  the  judgment  therein. 

The  36th  and  37th  is  that  the  undisputed  evidence,  or  the  great 
preponderance  thereof  is  that  plaintiff  acquired  knowledge,  or  by  rea- 
sonable diligence,  could  have  had  knowledge  that  Storms  had  acquired 
the  property,  etc.,  and  did  not  promptly  disaffirm,  therefore  the  judg- 
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ment  was  erroneous.  One  of  the  findings  of  fact  is  Mundy  did  not 
have  such  notice  prior  to  about  July  6,  1903,  and  it  is  supported  by 
testimony. 

The  38th  assignment  is  not  briefed  with  any  regard  to  the  rules. 
It  is  not  a  proposition  of  law  in  itself  and  is  not  followed  by  any 
proposition.  It  cannot  be  considered.  Nor  the  39th  where  the  letter 
it  complains  of  as  hearsay,  if  to  be  found  in  the  stenograj^er's  notes 
is  not  pointed  out.  It  might  perhaps  be  traced  if  we  read  what  appel- 
lant refers  us  to,  viz:  ''The  statement  under  preceding  38th  assign- 
ment of  error  and  the  statement  of  the  nature  and  result  of  the  suit 
and  statement  under  1st,  4th,  7th,  8th,  15th,  26th  and  28th  assignments 
and  propositions,"  but  we  cannot  undertake  that  labor.  Under  the 
38th  assignment  a  letter  of  that  date  is  referred  to  but  no  reference 
is  there  made  to  tlie  place  in  the  record  where  it  may  be  found. 

Not  one  of  tlie  remaining  assignments  of  appellants  Storms  and 
Crawford,  40  to  52  inclusive,  is  briefed  in  accordance  with  the  rules 
and  they  therefore  are  not  considered. 

In  regard  to  the  assignments  of  error  by  the  appellant  the  El  Paso 
TTnion  Depot  Company,  we  conclude: 

Under  the  first  assignment,  that  the  Depot  Company  having  received 
notice  of  plaintiff's  right,  diould  have  seen  to  it  that  plaintiff  was 
made  a  party  thereto  and  should  have  appealed  from  the  order  dismiss- 
ing him  therefrom.  By  paying  the  award  to  Crawford  and  Storms 
without  Mundy  being  a  party  to  the  judgment,  under  the  circum- 
stances, it  did  so  at  its  risk.  We  observe  that  it  did  not  pay  the  money 
to  Storms  and  Crawford  without  taking  deed  with  warranty  of  title 
from  Crawford. 

Under  the  second  assignment  which  complains  of  the  court  not  finding 
that  Stewart  had  notice  of  the  acts  of  Storms,  and  tliat  accordingly 
plaintiff  had  notice,  the  brief  does  not  point  out  where  the  evidence  is 
to  be  found  in  the  stenographer's  notes  with  any  more  certainty  than 
does  the  brief  of  appellants  Storms  and  Crawford,  in  fact  it  refers  to 
that  brief  for  the  purpose. 

Under  the  third  assignment  it  is  contended  that  as  the  trial  court 
determined  that  plaintiff,  was  not  entitled  to  recover  the  land  he  was 
therefore  precluded  also  from  damages  against  the  Depot  Company; 
and  it  is  also  contended  that  as  plaintiff  did  not  appeal  from  the 
condemnation  judgment,  he  cannot  recover  of  this  appellant  A  judg- 
ment of  condemnation  is  not  binding  on  those  not  parties  to  the  pro- 
ceeding, and  in  this  instance  particularly  where  the  condemning  party 
had  notice  of  an  outstanding  claim  adverse  to  the  parties  against 
whom  it  was  proceeding  to  judgment.  It  was  not  necei«ary  for  plain- 
tiff  to  appeal  from  the  order  dismissing  his  intervention,  but  it  was 
necessar}'  for  the  Depot  Company  to  see  that  he  was  held  in  as  a  party, 
by  appeal  if  necessary,  unless  it  was  willing  to  risk  the  consequences  of 
paying  an  award  to  Storms  and  Crawford  alone. 

The  judgment  will  be  reformed  as  indicated,  'and  as  reformed  it 
will  be  afiSrmed. 

Reformed  and  affirmed. 
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on  kotion  fob  eeheabinq. 

The  appellants  D.  Storms  and  J.  J.  Crawford  strenuously  question 
the  action  of  this  court  in  not  considering  the  assignments  one  to 
five.  We  are  still  of  opinion  that  they  are  not  briefed  upon  the  ques- 
tion they  involve,  in  a  manner  that  conforms  to  the  rules. 

In  the  event,  however,  the  Supreme  Court  should  regard  it  otherwise, 
we  will  here  briefly  give  reasons  why,  as  we  think,  the  trial  court  did  not 
err  in  holding  that  plaintiff  was  not  chargeable  through  Stewart  with 
knowledge  of  the  fraud  of  Storms.  Appellants  in  the  present  motion 
admit  that  they  do  not  contend  that  Stewart  had  knowledge  of  the 
fraud,  but  contend  that  he  had  knowledge  of  acts  of  Storms,  which, 
either  of  themselves  were  knowledge  or,  if  pursued  would  have  led  to 
knowledge  of  the  fraud,  therefore  Mundy  his  principal  was  charged  with 
knowledge  thereof 

We  recognize  the  principle  that  the  agent  is  regarded  as  standing 
in  the  place  of  his  principal  within  the  scope  of  the  agency,  and  the 
principal  is  affected  with  notice  of  what  is  presented*  to  the  agent 
the  same  as  if  he  were  acting  in  person.  The  question  is,  what  was 
the  scope  of  Stewart^s  agency  in  the  sale  of  this  property? 

A  reading  of  the  testimony  shows  us  that  Stewart  was  not  the  agent 
of  Mundy  to  negotiate  nor  to  make  this  sale.  The  sale  was  initiated 
by  Storms  in  communication  to  Mundy,  and  all  that  Mundy  had 
Stewart  to  do  was  to  see  if  he  could  not  obtain  an  increase  of  fifty 
dollars  in  the  price,  and  after  that  he  notified  Stewart  to  close  the 
sale  at  the  offer  madfe,  which  Stewart  proceeded  to  do.  Mundy  sent 
ihe  deed  direct  to  Storms.  It  matters  not  what  relation  Stewart  bore 
to  Mundy  in  other  matters,  the  latter^s  relation  to  this  particular  trans- 
action is  all.  that  is  to  be  considered  in  determining  the  scope  of  his 
agency.  It  is  clear  to  our  minds  from  the  evidence  that  this  sale  was 
transacted  by  Mundy  himself,  and  that  Stewart^s  connection  with  it 
was  merely  iiicidental,  did  not  extend  to  the  entire  transaction,  involved 
no  discretion  or  authority,  he  simply  doing  the  particular  acts  which 
Mundy  specifically  directed,  which  were  to  endeavor  to  get  an  increase 
of  price,  and  then  to  close  the  matter  as  arranged  by  Mundy.  This 
restricted  relation  of  Stewart  to  the  transaction  we  think  prevents  the 
operation  of  the  rule  contended  for.  In  Pughe  v.  Coleman,  44  S. 
W.  Rep.,  578  this  was  held  to  apply  to  a  case  where  the  agent^s 
power  was  simply  to  collect  a  note.  See  also  Labbe  v.  Corbett,  69 
Texas,  503.  The  duties  imposed  upon  Stewart  were  purely  ministerial 
in  their  nature  and  in  our  opinion  his  relation  to  the  matter  was  not 
euch  as  would  place  Mundy  in  the  position  of  conducting  this  sale 
throngh  Stewart  as  his  representative. 

In  the  motion  of  the  Depot  Company  for  rehearing  it  is  claimed 
that,  if  Mundv  had  no  ririit  to  recover  of  Crawford  because  of  Craw- 
ford's  lack  of  notice,  he  being  an  innocent  purchaser,  the  Depot  Com- 
pany stands  in  the  same  position.  Mundy  has  filed  no  motion  objecting 
to  the  jud^rment  of  this  Court  in  respect  to  Crawford.  -  That  judgment, 
as  well  as  the  judgment  of  affirmance  as  to  Storms,  will  not  be  disturbed. 
The  question  that  arises  upon  the  motion  of  the  Depot  Company  is: 
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Was  Crawford  entitled  to  be  protected  because  of  his  contract  with 
Storms^  as  a  bona  fide  purchaser?  If  he  was,  it  would  seem  that  no 
judgment  would  have  been  proper  against  either  Crawford  or  his  vendee 
the  Depot  Company  beyond  tlie  purchase  money  unpaid  by  Crawford 
at  the  time  he  received  motice  of  plaintiff's  right.  The  contract  that 
Crawford  had  made  with  Storms  is  described  in  the  court's  findings 
as  follows: 

"That  on  the  first  day  of  March,  1901,  the  said  D.  Storms  executed 
a  lease  to  the  said  J.  J.  Crawford,  which  lease  contained  an  option 
to  purchase  in  favor  of  the  said  Crawford  at  any  time  within  two 
years  for  $1,200,  and  thereafter,  for  the  further  period  of  eight  years, 
making  ten  years  in  all,  to  purchase  for  the  said  $1,200  with  $50 
added  for  each  year  elapsing  before  the  exercise  of  such  option  to 
purchase.  That  the  said  lease  was  for  ten  years,  and. made  in  consid- 
eration of  the  payment  to  the  said  Storms  by  the  said  Crawford  of  an 
annual  rental  of  Ninety  Dollars  per  year,  and  payment  by  the  said 
Crawford  of  the  taxes  falling  due  upon  said  property.  That  the  said 
Crawford,  under  the  terms  of  the  said  lease  and  option,  had  the  right 
to  erect  upon  the  said  property  such  improvements  as  he  saw  fit, 
and  at  the  expiration  of  said  lease,  if  he  did  not  see  fit  to  exercise 
his  option  to  purchase  the  property  under  the  terms  of  said  option, 
it  was  the  privilege  of  tlie  said  Crawford  to  remove  his  improvements 
from  the  property." 

Crawford  by  taking  the  deed  from  Storms  to  himself  exercised  his 
option  to  purchase  and  thereby  terminated  his  relation  as  lessee.  His 
status  as  an  innocent  purchaser  depends  entirely  upon  whether  or  not 
his  contract  for  an  option  to  purchase,  founded  upon  a  consideration 
as  it  certainly  was,  placed  him  in  the  position  to  claim  the  righto 
of  a  bona  fide  purchaser.  The  case  of  Oil  &  Pipe  Co.  v.  Teel,  95  Texas, 
decides  the  contrary. 

The  question  just  considered  affects  also  a  large  part  of  the  motion 
for  rehearing  in  behalf  of  appellant  Crawford.  With  these  explanations 
the  motions  are  overruled. 

Overruled. 

Writ  of  error  refused. 


Galveston,  Harbisburg  &  San  Antonio  Railway  Company  v.  H. 

B.  Graham. 

Decided  AprU  10,  1907. 

1. — ^Unhitohed  Team — Negligenoe. 

In  a  suit  against  a  railroad  company  for  the  value  of  two  horses  killed 
and  for  damage  to  a  wagon  by  defendant's  locomotive,  where  It  appeared  from 
the  evidence  that  plaintiff  had  left  his  team  unhitched  near  defendant's  track 
at  the  depot;  that  the  horses  became  frightened  at  the  usual  and  necessary  sig* 
nals  of  the  engineer  at  such  stations  and  ran  upon  the  track  in  front  of  the 
engine;  and  that  the  engineer  used  all  means  at  his  command  to  stop  the  train 
as  soon  as  he  discovered  the  peril  of  the  team,  the  plaintiff  was  not  entitled  to 
recover. 

](.— Same — ^License  or  Custom. 

The  fact  that  plaintiff  and  others  were  licensed  to  place  their  teams  near 
the  depot  platform  did  not  deprive  the  defendant  of  the  right  to  operate  its 


^907.3  G.,  H.  &  S.  A.  By.  Co.  v.  Graham.  99 

titina  in  the  usual  manner  nor  of  giving  the  necessary  and  customary  signals 
inih  its  locomotiireB. 

Appeal   fram  the  County  Court  of  Uvalde  County.     Tried  below 
before  Hon.  J.  F.  Eobinson. 

Bafcer,  Potts,  Parker  &  Garwood,  J.  A.  Weir  and  W.  B.  QarrM, 
for  appellant. — ^A  railway  company  is  not  liable  for  damages  resulting 
from  teams  becoming  frightened  near  the  track  and  suddenly  running 
in  froDt  of  the  train,  unless  it  is  alleged  and  proved  tbat  the  operatives 
in  charge  of  the  train  saw  the  team  and  that  the  same  was  becoming 
frightesHsd,  or  had  reasonable  grounds  for  believing  that  the  team  would 
be  frightened^  and  failed  to  use  ordinary  care  to  prevent  striking  the 
same.  Beaumont  Pasture  Co.  v.  Sabine  &  E.  T.  By.,  41  S.  W.  Bep., 
190;  Galveston,  H.  &  S.  A.  By.  v.  Cassinelli,  78  S.  W.  Bep,  249; 
Texaa  Central  By.  v.  Harbison,  75  S.  W.  Bep.,  549;  San  Antonio  & 
A.  P.  By.  Co.  V.  Belt,  24  Texaa  Civ.  App,,  281. 

Where  contributory  negligence  is  pleaded,  and  it  is  made  an  issue 
in  the  case,  it  is  error  for  the  court  to  charge  the  jury  that  such  negli- 
gence must  have  been  the  proximate  cause  of  the  accident,  for  which 
damages  are  sought.  If  there  is  contributory  negligence  on  the  part 
of  plaintiff,  it  is,  as  matter  of  law,  the  proximate  cause.  Qalveston,  H. 
&  S.  A.  By.  V.  Hubbard,  70  S.  W.  Bep.,  112;  Gulf,  C.  &  S.  F.  By. 
T.  Bowland,  90  Texas,  365. 

G.  B.  Fenley,  for  appellee. — ^The  court  did  not  err  in  refusing  special 
charge  No.  1,  asked  by  defendant^  directing  the  jury  to  return  a  verdict 
for  the  defendant  because  in  being  at  the  point  designated  by  defend- 
ant on  its  premises,  with  his  freight  team,  the  plaintiff  was  not  a 
trespasser,  but  was  there  as  a  matter  of  right  with  the  knowledge  of 
the  defendant  and  it  was  the  defendant's  duty  to  exercise  ordinary 
care  in  the  handling  of  passing  trains  at  said  point;  whether  defendant 
was  guilty  of  negligence  in  handling  the  train  in  question,  at  the  time 
of  the  injury,  was  clearly  an  issue  for  the  jury.  Houston  &  T.  C. 
Ey.  Co.  V.  Bippetoe,  64  S.  W.  Bep.,  1^16;  Texas  Midland  By.  Co.  v. 
CardweU,  67  S.  W.  Bep.,  157;  Missouri,  K  &  T.  By.  Co.  v.  Traib, 
19  Texas  Civ.  App.,  127. 

w 

PLY,  Associate  Justice. — Appellee  sued  appellant  to  recover  the 
value  of  two  horses  killed  by  its  train  and  for  damages  to  a  wagon,  and 
recovered  the  sum  of  $351. 

It  appears  that  the  horses  were  hitched  to  a  wagon  and  were  stand- 
ing with  their  faces  towards  the  track.  They  were  not  in  charge  of 
any  one,  the  only  restraint  on  them  being  that  the  lines  were  tied 
to  the  seat  of  the  wagon.  While  they  were  so  standing  a  train  came  by 
and  the  horses  becoming  alarmed  rushed  on  the  track  in  front  of  the 
locomotive  and  were  struck  and  killed.  The  horses  and  wagon  were  at 
the  place  where  those  who  came  for  freight  usually  stopped  their  teams. 
Appellee  had  gone  with  his  team  to  the  depot  to  carry  cotton  and  to 
haul  freight  back  to  the  town. 

While  the  evidence  showed  that  the  teamsters  and  draymen  were 
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permitted  to  drives  their  teams  to  the  place  where  the  team  of  appellee 
was  standing  when  the  horses  became  frightened,  and  while  it  may 
be  admitted  that  the  engineer  in  charge  of  the  locomotive  knew  tha^ 
it  was  customary  for  teams  to  stand  tiiere,  it  was  not  shown  that  he 
knew  that  horses  were  left  standing  unhitched  and  unattended  near 
the  track^  or  that  he  knew  that  the  horses  would  be  frightened  at 
the  signals  required  to  be  given  by  him  in  the  performance  of  the 
master's  service.  He  did  not  know  of  the  presence  of  appellee's  horses 
until  they  were  approaching  the  track  and  when  he  saw  them  he  used 
every  means  in  his  power  to  stop  the  train. 

It  is  charged  that  appellant  was  guilty  of  negligence  in  running 
its  train  at  a  high  rate  of  speed  and  in  violently  blowing  its  whistle 
near  the  water  tank  and  that  these  two  acts  frightened  the  horses. 
The  evidence  showed  that  the  horses  were  frightened^  not  by  the  rate 
at  which  the  train  was  running  but  by  the  two  short  sharp  blasts 
of  the  engine  when  near  the  water  tank.  Sevester  Morales^  a  witness 
for  appellee  swore:  "The  horses  started  towards  the  track  when  the 
whistle  blew.  Before  the  whistle  blew  they  were  standing  there.'*  Those 
whistles  were  given  in  answer  to  the  signal  of  the  agent  that  the 
train  was  not  to  stop  at  Uvalde,  and  it  was  necessary  ttiat  those  two 
short  whistles  should  be  given,  because  it  was  necessary  that  the  agent 
should  know  that  his  signal  was  received  and  understood.  The  train 
was  not  running  at  an  unusual  rate  of  speed.  The  horses  were  not 
seen  by  the  engineer  until  they  sprang  upon  the  track.  They  were 
standing  only  8  or  10  feet  from  the  track  with  their  faces  towards 
it  and  when  they  sprang  towards  the  track  the  locomotive  was  not 
more  than  25  or  30  feet  from  them.  Appellee  did  not  testify  to  any 
whistling  or  unusual  noise.  Baylor  swore  to  no  unusual  noise,  but 
testified  that  the  train  was  running  "pretty  fast."  Henry  Mertz  swore 
that  the  train  was  going  about  the  usual  speed,  but  was  not  positive 
as  to  the  whistle  being  blown.  These  with  Morales  were  all  the  witnesses 
for  appellee,  and  none  of  them  contradicted  the  engineer  who  swore 
that  he  gave  the  usual  necessary  signals  with  the  whistle,  that  the 
train  was  going  about  fifteen  miles  an  hour,  that  no  whistle  was  sounded 
after  he  saw  the  hordes,  except  a  stock  alarm  whistle  to  keep  them  oflE 
the  track,  that  he  threw  on  the  emergency  brake  and  that  the  train 
made  no  unusual  noise.  The  engineer  also  testified  that  when  he  first 
saw  the  horses  he  thought  some  one  was  in  charge  of  them.  All  was 
done  that  could  be  done  to  stop  the  train.  There  was  no  evidence 
tending  to  show  that  the  drivers  of  wagons  were  in  the  habit  of  leaving 
their  horses  unhitched  and  unattended  while  they  had  them  within 
a  few  feet  of  the  railroad  track,  and  if  this  had  been  shown  to  be  a 
custom  knowledge  of  it  was  not  brought  home  to  appellant's  employes. 
There  was  no  testimony  tending  to  show  that  the  answering  signals 
were  not  usually  given  near  the  water  tank.  The  railroad  is  not  within 
the  town  limits  of  Uvalde.  The  evidence  fails  to  make  out  a  case  of 
negligence  on  the  part  of  the  appellant. 

It  is  the  contention  of  appellee  that  as  he  and  others  had  been 
licensed  to  place  their  teams  near  the  platform  and  it  was  the  custom 
for  him  and  others  to  so  place  them,  it  was  the  duty  of  appellant  to 
use  ordinary  care  in  so  handling  its  train  as  not  to  emit  such  unusual 
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noiaes  as  would  be  calcnlated  to  frighten  them.  Let  that  propoeitioii 
be  admitted  and  appellee  has  no  case^  because  there  wad  no  evidence 
of  any  nnngfual  or  unnecessary  noise  at  the  time  the  horses  ran  upon 
the  track.  As  said  in  the  case  of  San  Antonio  &  A.  P.  Ey.  v.  Belt,  24 
Texaa  Civ.  App.,  281 :  "A  certain  amount  of  noise  is  necessarily  incident 
to  the  handling  of  a  locomotive  engine,  and  the  noisy  and  sudden 
escape  of  steam  from  the  safety  valve  is  a  matter  of  common  knowledge. 
Persons  who  drive  in  close  proximity  to  a  locomotive  on  the  assump- 
tion that  it  will  remain  quiet  cannot  be  heard  to  complain  that  the 
horse  takes  fright  at  noises  necessarily  and  usually  incident  to  its 
safe  operation.  The  company  has  the  right  to  run  its  engines  along 
its  tracks,  and  in  so  doing  to  create  such  noises  as  are  reasonably 
incident  to  its  proper  management.  Liability  would  no  more  grow 
out  of  fright  created  by  such  a  cause  than  could  liability  be  predicated 
upon  fright  proceeding  from  the  ordinary  appearance  of  a  locomotive 
in  the  absence  of  noise.*' 

If  appellee  had  a  license  to  place  his  team  near  the  railroad  by  the 
platform,  that  license  did  not  deprive  the  railroad  company  of  the 
right  to  operate  its  locomotives  and  trains  in  the  usual  manner,  and 
did  not  deprive  it  of  the  privilege  of  giving  the  necessary  and  cus- 
tomary signals  with  its  whistles.  If  the  engineer  had  seen  the  horses 
and  notic^  that  they  were  becoming  restive  and  alarmed  it  might  have 
been  his  duty  to  have  refrained  from  giving  the  signal  in  response 
to  one  given  to  him  by  the  station  agent,  but  no  such  case  is  disclosed. 
There  certainly  is  no  warrant  for  the  proposition  that  the  railroad 
company  was  compelled  to  refrain  from  conducting  its  business  in 
its  own  way,  because  it  was  possible  or  even  probable,  that  appellee 
or  some  one  else  might  have  his  horses  near  the  railroad.  The  knowl- 
edge that  appelj^e  and  others  might  be  near  the  depot  with  their  teams 
dad  not  charge  appellant  with  the  knowledge  that  the  teams  would 
be  left  untied  and  unattended  with  their  heads  within  six  or  seven 
feet  of  the  track,  and  the  horses  would  become  frightened  at  an  ordi- 
nary signal  and  rush  upon  the  track  in  front  of  the  engine. 

Appellant  owed  no  duty  to  appellee  other  than  that  it  owed  to  any 
other  man  with  a  team  near  the  railroad  track,  namely,  to  use  all 
reasonable  means  to  prevent  injuries  to  him  and  his  team  when  seen 
in  a  position  of  danger.  Beaumont  Pasture  Co.  v.  Sabine  &  E.  T. 
By.,  (Texas  Civ.  App.)  41  S.  W.  Eep.,  190;  Galveston,  H.  &  S.  A. 
By.  V.  Cassinelli,  (Texas  Civ.  App.)  78  S.  W.  Eep.,  247;  Texas  Cent 
By.  V.  Harbison,  (Texas  Civ.  App.)  88  S.  W.  Eep.,  414. 

There  is  nothing  in  the  evidence  that  tends  in  the  least  to  show 
that  the  engineer  knew  or  had  reasonable  grounds  for  believing  that 
the  blowing  of  the  two  signals  would  frighten  appellee's  or  any  one 
else's  horses.  Under  such  circumstances  it  is  well  settled  that  the 
railroad  company  would  not  be  liable  for  damages  resulting  from  the 
animals  becoming  frightened.  As  said  in  the  case  of  Hargis  v.  St. 
Louis,  A.  &  T.  Ey.,  75  Texas,  190:  "It  is  the  duty  of  the  company 
in  running  its  trains  to  keep  a  lookout  along  its  track  so  as  not  to 
injure  persons  found  thereon,  at  least  at  public  crossings.  But  further 
than  this,  in  our  opinion,  the  duty  does  not  extend.  The  law  requires 
that  under  certain  circumstances  the  whistles  shall  be  blown  or  bells 
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rung;  and  it  may  be  presumed  that  the  whistle  and  bell  are  necessarily 
used  as  signals  in  operating  trains.  It  would  seem  to  follow  that  persons 
in  control  of  teams  easily  frightened  and  unaccustomed  to  such  noises, 
should  exercise  care  in  approaching  trains,  and  should  not  uni]ece&- 
sarily  stop  in  close  proximity  to  titem/'  Not  only  did  appellee  stop 
his  team  in  a  few  feet  of  the  main  track,  with  their  heads  towards 
it,  but  they  were  left  unattended,  the  reins  being  merely  fastened 
to  the  seat  on  the  wagon.  The  team  had  run  away  before  that  near 
the  same  place.  Appellee  was  negligent  in  leaving  the  team  as  he  did. 
The  judgment  is  reversed  and  judgment  rendered  that  appellee  take 
nothing  by  this  suit  and  that  appellant  recover  all  costs  of  this  court 
and  the  lower  court 

Reversed  and  rendered. 


Samuel  A.  West  et  al.  v.  Houston  Oil  Company  of  Texas  et  al. 

Decided  April  12,  1907. 

1 . — Forgery — ^Evidence. 

Upon  an  issue  of  the  genuineness  of  a  deed,  evidence  considered,  and  held 
sufficient  to  require  that  the  issue  be  submitted  to  the  jury. 

2. — ^Deed — ^Ambiguous  Description. 

A  deed  which  describes  the  land  conveyed  as  being  situated  in  J.  County  and 
as  the  same  granted  to  the  maker  of  the  deed  by  a  certain  commissioner  of  a 
certain  empresario,  can  not  be  held  void  for  insufficiency  of  description  although 
it  developes  that  the  land  described  is  in  fact  situated  in  a  different  county. 

8. — Same— Construction — ^Latent  Ambiguity. 

When  it  is  shown  by  extrinsic  evidence  what  land  was  the  subject  matter 
of  the  contract,  and  the  land  actually  sold  and  purchased  and  intended  to  be 
conveyed  is  thus  identified,  the  false  portion  of  the  description  in  the  deed 
should  be  rejected  as  surplusage  and  the  instrument  construed  in  conformity 
with  the  intention  of  the  parties. 

4. — ^Deed — ^Description — ^Becord — Notice. 

When  the  description  in  a  deed  is  sufficient  to  identify  and  convey  the 
land,  the  record  of  such  deed  is  constructive  notice  to  subsequent  purchasers. 

6. — ^Same — Case  Distinguished. 

The  case  of  Neyland  v.  Texas  Yellow  Pine  Lumber  Co.,  64  S.  W.  Rep., 
696,  discussed  and  distinguished  from  the  present  case. 

6. — ^Record — ^Examined  Copy. 

An  examined  copy  of  the  record  of  an  instrument  improperly  admitted  to 
record  is  not  competent  evidence. 

Appeal  from  the  District  Court  of  Sabine  County.  Tried  below 
before  Hon.  James  I.  Perkins. 

B.  R,  Hazlewood,  J.  A.  Templeton,  Davis  £  Davis,  Tom  C.  Dav%9 
and  Goodrich  &  Synnott,  for  appellants. — A  reference  in  a  deed  to 
other  instruments  imports  into  such  deed  the  instruments  so  referred 
to.  Jeffri'es  v.  East  Om.aha  Land  Co.,  134  IT.  S.,  178;  L.  Ed.  Book  33^ 
pp.  872,  878 ;  Cox  v.  Hart,  145  TJ.  S.,  376,  388,  L.  Ed.  Book  36,  741 ; 
Jordan  v.  Young,  66  S.  W.  Rep.,  762 ;  Loring  v.  Groomer,  19  S.  W.  Hep., 
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950;  State  Savings  Bank  v.  Stewart,  25  S.  E.  Eep.,  544;  Milled  v. 
Topeka  Jjsmd  Co.,  24  Pac.  Eep.,  420 ;  2  Devlin  on  Deeds^  see.  1020. 

A  deed  should  be  eonsidered  as  intended  to  have  some  effect^  and 
a  construction  making  it  operative  will  be  preferred  to  one  rendering 
it  void.  Where  the  language  used  will  admit  of  two  constructions  the 
one  least  favorable  to  the  grantor  and  most  favorable  to  the  grantee 
should  be  adopted.  2  Devlin  on  Deeds,  sees.  848,  850,  852 ;  Cartwright 
V.  Trueblood,  90  Texas,  538 ;  Hufifman  v.  Easthan,  19  Texas  Civ.  App., 
227 ;  3  Wash.  Eeal  Prop.,  384  and  385 ;  Hancock  v.  Butler,  21  Texas,  804, 

When  a  plat  is  referred  to  in  a  deed  such  plat  becomes  a  part  of 
the  deed  and  same  will  be  resorted  to,  in  determining  the  true  locality 
of  the  land  sought  to  be  located.  Cragin  v.  Powell,  128  TJ.  S.,  691; 
L.  ed.  Book  32,  pp.  567  and  568;  Beaty  v.  Eobertson,  130  Ind.,  593; 
30  N.  E.  Sep.,  707 ;  Murchison  v.  Mexia,  36  S.  W,  Eep.,  829  and  830. 

The  description  in  the  deed  to  Dobson  of  the  land  sold  was  sufficient 
to  identify  and  convey,  and  it  did  identify  and  convey,  the  grantor's 
headright  regardless  of  its  location.  Peterson  v.  Ward,  5  Texas  Civ. 
App.,  211 ;  Bratton  v.  Adams,  7  Texas  Civ.  App.,  163 ;  McCoy  v.  Pease, 
17  Texas  Civ.  App.,  307 ;  Hill  v.  Moore,  85  Texas,  341  to  347. 

The  false  description  contained  in  tiiis  deed  should  be  rejected  as 
surplusage,  and  the  true  description  should  be  given  effect  to.  Cartwright 
V.  Trueblood,  90  Texas,  538,  539;  Arambufa  v.  Sullivan,  80  Texas, 
615  and  619-620;  Peterson  v.  Ward,  5  Texas  Ciic  App.,  211;  Vose 
V.  Handy,  11  Am.  Dec.,  101  and  105-6;  2  Devlin  on  Deeds,  sees.  1016 
to  1018,  1038,  1039. 

The  registration  of  appellant's  chain  of  title  in  Newton  County  was 
constructive  notice  to  subsequent  purchasers  of  appellants  claim  to 
said  land,  and  such  purchasers  will  be  held  to  have  notice  of  the  facts 
recited  in  such  chain  of  titla    Loring  v.  Groomer,  i9  S.  W.  Eep.,  952. 

Where  the  ambiguity  or  inconsistency  in  the  description  of  property 
descril)ed  in  a  deed  is  such  that  one  examining  the  record  of  such  deed 
would  be  in  doubt  as  to  which  of  the  two  tracts  of  land  was  intended 
to  be  thereby  conveyed,  the  r^stration  of  such  instrument  will  con- 
stitute constructive  notice  to  a  subsequent  purchaser  of  such  property. 
In  such  a  case  a  purchaser  will  not  be  permitted  to  discard  that  part 
of  the  description  which  identifies  the  land  purchased  by  him  and  to 
so  apply  such  description  as  to  constitute  himself  an  innocent  purchaser 
of  such  land.  Carter  v.  Hawkins,  62  Texas,  395;  Wolfe  v.  Dyer,  8 
S.  W.  Eep.,.  551 ;  Simmons  Creek  Coal  Co.  v.  Doran,  142  U.  S.,  417 ; 
L.  ed.  Book  35,  1072;  Eegan  v.  Milby,  60  S.  W.  Eep.,  587;  Wade  on 
N'otice,  sees.  182,  184, 185 ;  Webb  on  Eecord  of  Title,  sees.  178, 180,  ISl ; 
Ijoring  V.  Groomer,  19  S.  W.  Eep.,  952. 

The  defendants  were  bound  to  take  notice  of  the  archives  of  the 
General  Land  Office  relating  to  tlie  survey  in  question,  and  they  will 
be  charged  with  notice  of  the  facts  disclosed  by  such  records.  Texas 
&  N.  O!  Ey.  Co.  V.  Barber,  71  S.  W.  Sep.,  394;  Murchison  v.  Mexia, 
36  S.  W.  Sep.,  829. 

Denman,  Franklin  £  McGowan,  Lanier  &  Martin,  Taliaferro,  Nolle 
<f-  Dies  and  A.  D,  Hamilion,  for  appellees  Houston  Oil  Co.  of  Texas, 
Kirby  Lumber  Co.  and  the  Eeceivers  of  said  companies. — ^Eegistry  is 
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constructive  notice  of  the  tenor  and  effect  of  the  recorded  instrument 
only  as  it  appears  from  the  record.  Whilst  it  is  true  that  where  a 
recorded  inBtrument  is  actually  seen  by  a  subsequent  purchaser  of 
property  affected  by  such  instrument,  there  may  be  something  in  the 
instrument  sufficient  to  put  junior  purchaser  upon  inquiry  and  require 
of  liim  a  further  investigation,  yet  the  instrument  itself  may  not  be 
constructive  notice  of  such  matter,  and  the  knowledge  charged  upon 
such  junior  purchaser,  or  rather  the  duty  of  inquiry  placed  upon  him, 
by  actual  knowledge  of  the  contents  of  the  instrument,  is  merely  to 
be  considered  on  the  question  of  actual  notice.  Neyland  v.  Texas  Yellow 
Pine,  etc.  Co.,  64  S.  W.  Eep.,  698;  Graham  v.  Hawkins,  1  Texas 
TJ.  C,  519;  Cooke  v.  Bremond,  27  Texas,  457;  McLouth  v.  Hurt,  51 
Texas,  120 ;  Gulf,  C.  &  S.  P.  v.  GiU,  86  Texas,  284 ;  Laughlin  v.  Tips, 
8  Texas  Civ.  App.,  653. 

The  notice  is  of  the  contents  of  the  instrument  and  not  of  any  secret 
condition,  or  trusit,  or  equity  between  the  parties.  Houston  v.  McCluney, 
8  W.  Va.,  150;  Bell  v.  Hammond,  2  Leigh,  416;  Duke  v.  Strickland, 
43  Ind.,  496. 

Holland  &  Holland,  for  appellee  A.  Gilmer. — An  affidavit  of  forgery 
having  been  filed  under  article  2257,  Kevised  Statutes,  attacking  the 
deed  from  Jesse  McGee  to  William  Dobson  as  a  forgery,  it  devolved 
upon  the  appellants  producing  the  instrument  to  prove  its  execution 
as  at  common  law,  and  having  failed  so  to  do,  the  court  correctly 
instructed  the  jury  to  find  for  defendants.  Wilson  v.  Simpson,  80 
Texas,  279;  Jester  v.  Steiner,  86  Texas,  415;  Cox  v.  Cock,  59  Texas,  524; 
Eobertson  v.  Dubose,  76  Texas,  1. 

Where  the  written  instruments  are  ambiguous,  the  intention  of  the 
parties  will  be  gathered  from  the  whole  instrument  including  both 
the  general  and  the  special  description,  but  in  case  of  conflict,  the 
general  description  must  yield  to  tlie  particular  description  and  more 
especially  is  this  so  where  monuments  are  called  for  in  the  special 
description  and  such  monuments  can  be  found  and  identified  on  the 
ground.  Cullers  v.  Piatt,  81  Texas,  263;  Boggess  v.  Allen,  56  S.  W. 
Itep.,   196;   Sanger  v.   Eoberts,  92   Texas,   316. 

\Vhen  language  used  in  a  deed  to  describe  premises  meant  to  be 
conveyed  is  equivocal  or  ambiguous,  subsequent  acts  or  declarations 
of  parties  showing  practical  construction  put  upon  words  or  description 
by  them  may  be  resorted  to  to  ascertain  their  intention.  Linney  v. 
Wood,  (Jij  Texas,  27;  Ueidenheimer  v.  Cleveland,  17  S.  W.  Sep.,  525. 

The  undisputed  testimony  in  this  case  shows  th$it  appellees  were 
innocent  purchasers  for  value  of  the  land  sued  for  and  the  court 
so  holding  correctly  directed  a  verdict  for  defendant.  Ozark  Land  & 
Lumber  Co.  v.  Franks,  57  S.  W.  Kep.,  543;  Graham  v.  Hawkins,  1 
Posey's  U.  C.  519. 

PLEASANTS,  Associate  Justice. — This  is  an  action  of  trespass 
to  try  title  brought  by  the  appellants  against  the  appellees.  The  land 
in  controversy  is  the  league  granted  to  Jesse  McGee  by  the  State  of 
Coahuila  and  Texas  and  situate  partly  in  Sabine  and  partly  in  Newton 
county.  The  defendants  pleaded  not  guilty,  and  limitation  of  three, 
five  and  ten  years.     The  case  was  tried  before  a  jury  and  under  per- 
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emptory  instructions  from  the  court  a  verdict  was  returned'  in  favor 
of  defendants  and  judgment  was  rendered  accordingly. 

Plaintififa  claim  title  under  a  deed  from  Jesse  McGee  to  William 
Dobson  bearing  date  January  14,  1840. 

The  defendants  claim  under  subsequent  deeds  from  the  original 
grantee,  Jesse  McGee,  and  sought  to  defeat  plaintiffs*  claim:  First, 
by  showing  that  the  deed  to  Dobson  was  a  forgery.  Second,  that  said 
deed  did  not  describe  the  land  in  controversy  with  sufficient  certainty 
to  identify  it;  and  Third,  that  they  purchased  the  land  for  value  and 
without  notice  of  plaintiffs^  claim. 

The  land  in  controversy  was  granted  to  Jesse  McGee  as  a  colonist 
in  the  colony  of  the  Empresario  Lorenzo  de  Zavalla.  The  grant  was 
extended  by  a  testimonio  issued  by  George  Antonio  Nixon,  Commis- 
sioner for  the  State  of  Coahuila  and  Texas,  on  November  23,  1835. 

The  deed  from  Jesse  McGee  to  William  Dobson  before  mentioned 
describes  the  land  as  follows:  "All  that  tract,  lot  or  parcel  of  land 
containing  four  thousand,  four  hundred  and  twenty-eight  acres  and 
being  the  league  of  land  granted  to  me,  the  said  McGee,  by  Geo.  Anto. 
Nixon,  Commissioner  of  the  Empresario  Lorenzo  de  Zavalla,  whidi 
said  land  is  situated  in  Jefferson  county  on  Cabiceras  Bayou  and 
joining  the  land  of  Francis  Valeras  on  the  east,  and  for  further 
description  of  said  land  reference  is  hereby  made  to  the  original  plat 
and  field  notes  of  survey  which  are  on  file  and  of  record  in  the  General 
Tjand  Office  of  this  Republic,  and  reference  may  also  be  had  to  the 
title  papers  which  are  herewith  handed  to  the  purchaser/*  This  deed 
was  acknowledged  before  Martin  Parmer,  Chief  Justice  and  ex-officio 
Notary  Public  of  Jasper  county,  on  July  14,  1840,  and  was  recorded 
in  Jefferson  county  on  February  21,  1846,  in  Newton  county  on  March 
27,  1871,  and  in  Sabine  county  on  March  28,  1871.  The  original 
of  this  deed  was  introduced  in  evidence  and  was  shown  to  have  been 
delivered  to  plaintiff,  Samuel  A.  West,  by  his  ancestor  along  with 
other  deeds  in  his  chain  of  title  from  WUliam  Dobson.  It  appears 
to  be  an  old  instrument,  no  alterations  are  shown  upon  its  face  and  it 
is  in  apparently  the  same  condlition  now  as  it  was  at  the  time  of  its 
execution.  A  son  of  Martin  Parmer  testified  that  the  signature  to 
the  acknowledgment  was  his  father's  genuine  writing,  and  that  McGee 
and  his  father  both  lived  in  Jasper  couaty  and  were  well  acquainted 
with  each  other. 

After  the  execution  of  this  deed  Jesse  McGee  moved  to  Polk  coim.ty 
where  he  resided  until  1860,  when  he  moved  to  Denton  county  and 
rentained  there  until  1879.  In  the  latter  year  he  moved  back  to  New- 
ton county  and  took  possession  of  the  land  in  controversy.  Two  of 
McGee's  grandsons  testified  that  a  short  time  before  their  grandfather 
moved  back  on  the  land  they  heard  him  say  that  he  had  previously 
sold  it  to  Dobson,  but  that  he  did  not  get  much  for  it,  and  his  wife 
had  not  signed  the  deed,  and  he  intended  to  try  to  get  it  back.  Other 
witnesses  testified  that  they  had  heard  McGee  say  after  he  returned 
to  the  land  that  he  had  previously  sold  it,  but  that  he  intended  to  sell 
it  again.  The  defendants  claim  under  deeds  executed  by  Jesse  McGee 
after  he  returned  to  the  land  in  1879. 

During  the  time  that  McGee  was  living  in  Polk  and  D^ton  counties. 
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from  1840  to  1879,  he  paid  no  taxes  on  the  land  and,  so  far  as  shown 
by  the  record,  asserted  no  claim  thereto  and  exercised  no  acts  of  owner- 
ship thereover. 

Plaintiffs  and  their  ancestor,  Samuel  West,  have  paid  taxes  on  the 
land  since  1850.  The  first  payment  of  taxes  in  Newton  county  was 
made  in  1860,  at  which  time  the  taxes  for  the  preceding  ten  years 
were  paid. 

The  defendants  filed  an  aflBdavit  of  forgery  and  in  support  of  said 
charge  it  was-  shown  that  Jesse  McQce  was  unable  to  write  his  name, 
and  his  signature  was  usually  made  by  mark,  whereas  in  the  deed 
to  Dobsoft  his  name  appears  written  in  full  with  no  mark  attached. 
The  testimony  further  shows  that  the  name  of  Jesse  McGee  signed  to 
said  deed  appears  to  be  written  in  the  same  handwriting  as  the  body 
of  the  instrument  and  the  acknowledgment.  It  was  also  shown  that  one 
of  the  title  papers  delivered  to  Dobson  by  McGee  at  the  time  the  deed 
was  delivered  was  a  testimonio  purporting  to  have  been  issued  by 
George  Antonio  Nixon  on  November  23,  1835,  and  which  grants  to 
Jesse  McGee  as  a  colonist  in  the  Zavalla  colony  a  league  al  land 
situate  in  Jefferson  county.  This  instrument  described  by  metes  and 
bounds  s  league  of  land  in  Jefferson  county  which  had  been  previously 
surveyed  lor  James  Hoggatt  and  was  subsequently  granted  to  him. 
The  general  location  of  this  survey  corresponds  to  that  portion  of  the 
description  in  the  deed  to  Dobson  which  states  that  the  land  conveyed 
is  in  Jefferson  county  and  adjoins  the  land  of  Francis  Valeras  on  the 
east.  So  far  as  the  records  of  the  Land  Office  show,  no  grant  was 
ever  made  to  Jesse  McGee  other  than  the  league  in  controversy  situate 
in  Newlon  and  Sabine  counties,  and  which  was  granted  to  him  as 
a  Zavalla  colonist  by  George  Antonio  Nixon  on  November  23,  1835. 
Dobson  sold  the  land  conveyed  to  him  by  McGee  to  David  Lawrence 
on  May  29,  1846.  Tiawrence  sold  it  to  Martin  L.  Sheldon  September 
16,  1848,  and  Sheldon  sold  to  Samuel  West  tiie  ancestor  of  plaintiffs, 
November  2,  1848.  Tn  each  of  these  conveyances  the  land  is  described 
as  the  land  purchased  by  Dobson  from  McGee  on  January  14,  1840, 
and  the  deed  from  McGee  is  referred  to.  Each  of  these  deeds  also 
describes  the  land  as  situate  in  Jefferson  county  and  contains  a  descrip- 
tion by  metes  and  bounds  of  the  lands  described  in  the  testimonio 
which  was  delivered  to  Dobson  bv  McGee,  which  description  is  identi- 
cal with  the  Hoggatt  grant  in  Jefferson  county  and  cannot  be  made 
to  apply  to  the  land  in  controversv.  These  deeds  were  all  filed  for 
record  in  Newton  and  Sabine  counties  by  plaintiff  Samuel  A.  West 
at  the  time  he  filed  the  deed  from  McGee  to  Dobson  and  were  recorded 
with  that  instrument  in  the  deed  records  of  said  counties.  On  the 
pages  of  the  deed  records  ot  said  counties  immediately  following  the 
pages  containing  the  record  of  these  deeds  there  appears  a  record  of 
a  translated  copy  of  the  testimonio  before  mentioned  describing  the 
land  tn  Jefferson  county.  This  instrument  was  not  properly  authen- 
ticated and  was  not  entitled  to  record'.  While  it  is  not  diown  definitely 
who  procured  it  to  be  recorded,  the  evidence  indicates  that  plaintiff 
Samuel  A.  West  filed  it  for  record  at  the  time  he  filed  the  deeds  before 
mentioned. 

There  is  no  evidenee  that  Dobson  or  any  of  his  vendees  ever  saw 
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the  land  conveyed  by  th^  several  deeds  before  referred  to  or  had  any 
knowledge  as  to  its  actual  location.  Th^  defendants  purchased  the  land 
for  value  and  wiihout  any  actual  notice  of  plaintiff's  claim. 

In  view  of  another  trial  we  shall  not  discuss^  the  probative  force 
of  the  evidence  above  set  out  upon  the  question  of  forgery  further  than 
to  say  that  it  is  clearly  sufficient  to  raise  the  issue  of  the  genuineness 
of  the  deed  and  the  trial  court  could  not  properly  have  instructed  a 
verdict  on  such  issue. 

We  think  it  equally  clear  that  the  deed  from  McQee  to  Dobson-and 
the  subsequent  deeds  under  which  plaintiffs  claim  are  not  void  for 
insufficiency  in  the  description  of  the  land  thereby  intended  to  be 
conveyed.  It  cannot  be  questioned  that  the  description  of  the  land 
as  that  '^tract,  lot  or  parcel  of  -land  containing  four  thousand,  four 
hundred  and  twenty-eight  acres,  and  being  the  league  of  land  granted 
me  by  George  Antonio  Nixon,  Commissioner  of  the  Empresario  Lo- 
renzo de  Zavalla  .  .  .  ,  and  for  further  description  of  said  land 
reference  is  hereby  made  to  the  original  plat  and  field  notes  of  survey 
which  are  on  file  and  of  record  in  the  General  Land  Office  of  this 
Eepublic"  is  sufficient  to  identify  and  convey  the  land  in  controversy. 

The  insertion  in  the  description  of  the  statements  that  the  land  was 
situate  in  Jefferson  coimty  on  Cabicera  bayou  and  joining  the  land 
of  Francis  Valeras  on  the  east,  which  statements  as  applied  to  the 
only  league  of  land  granted  by  Nixon  to  McGee  and  which  McGee, 
as  shown  by  his  subsequent  act,  intended  to  sell  and  did  sell  to  Dobson, 
are  shown  to  be  false,  does  not  vitiate  the  true  description  and  inval- 
idate the  deed,  nor  can  the  reference  to  the  false  testimonio  which 
was.  delivered  to  Dobson  with  the  deed  have  such  effect. 

There  is  no  ambiguity  upon  the  face  of  the  instrument,  and  the 
inconsistency  in  the  description  arises  when  we  attempt  to  apply  them 
to  the  subject  matter  of  the  sala  When  it  is  shown  by  extrinsic 
evidence  what  was  the  subject  matter  of  the  contract  and  the  land 
actually  sold  and  purchased  and  intended  to  be  conveyed  is  ihus 
identified  the  false  portion  of  the  description  in  the  deed  should  be 
rejected  as  surplusage  and  the  instrument  construed  in  conformity  with 
the  true  intention  of  the  parties.  Berry  v.  Wright^  14  Texas,  270; 
Smith  V.  Chatham,  14  Texas^  322;  Arambula  v.  Sullivan,  80  Texas, 
615 ;  Cartwright  v.  Trueblood,  90  Texas,  538 ;  White  v.  Luning,  93  TJ.  S., 
514;  Norwood  v.  Byrd,  42  Am.  Dec.,  406. 

llie  question  of  whether  the  record  of  this  deed  was  constructive 
notice  to  subsequent  purchasers  is  one  upon  which  much  can  be  said 
on  either  side,  but  we  have  reached  the  conclusion  that  the  better  reason 
and  the  weight  of  authority  support  appellants'  contention  that  such 
record  charged  appellee  with  notice.  The  description  in  the  deed  being 
sufficient  to  identify  and  convey  the  land  in  controversy  it  would  seem 
to  necessarily  follow  that  the  record  of  such  deed  should  operate  as 
constructive  notice  to  subsequent  purchasers. 

Any  one  proposing  to  buy  the  land  in  controversy  was  required  in 
the  exercise  of  proper  care  to  examine  the  records  of  Newton  county, 
and  upon  making  such  examination  he  would  have  found  this  deed 
which  informed  him  that  Jesse  McQee  had  conveyed  the  league  granted 
to  him  by  Nixon,  as  Commissioner  for  the  Zavalla  colony,  to  Dobson. 
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Such  purchaser  was  charged  with  notice  that  only  one  such  grant 
could  have  been  legally  made  to  McGee  and  with  suc^  notice  the  grant 
mentioned  in  the  deed  must  have  been  imderstood  to  be  the  grant  of 
the  identical  land  which  he  was  proposing  to  buy.  We  do  not  think 
one  who  purchased  the  land  with  this  knowledge  can  be  deemed  an 
innocent  purchaser.  The  fact  that  the  false  portions  of  the  description 
indicated  that  the  land  conveyed  was  other  than  the  land  in  controversy 
would  not  justify  a  purchaser  in  failing  to  make  the  reasonable  inquiries 
by  which  the  truth  could  have  been  ascertained.  He  could  not  accept 
the  false  portion  of  the  description  and  discard  the  true  and  thus 
make  himself  an  innocent  purchaser.  Carter  v.  Hawkins,  62  Texas, 
393;  Hill  v.  Moore,  85  Texas,  347;  Swearingen  v.  Reed,  21  S.  W. 
Bep.,  383;  Simmons  Creek  Coal  Co.  v.  Doran,  142  U.  S.,  437;  Wade 
on  Notice,  sees.  182-184  and  185. 

We  think  the  present  case  is  clearly  distinguishable  from  the  case 
of  Neyland  v.  Lumber  Co.,  64  S.  W.  Bep.,  696.  In  that  case  the  deed 
under  consideration  did  not  purport  to  affect  the  land  in  controversy, 
and  no  part  of  the  description  there  contained  could  be  applied  to  said 
land,  but,  on  the  contrary,  a  different  and  larger  tract  patented  to  a 
different  grantee  was  described.  Our  holding  in  that  case  that  the 
record  of  such  deed  was  not  constructive  notice  can  not  be  regarded 
as  in  conflict  with  the  conclusion  that  the  record  of  the  deed  we  are 
now  considering  did  constitute  constructive  notice  of  appellants'  clauiL 

Under  proper  assignments  appellants  also  complain  of  the  ruling 
of  the  trial  court  in  admitting  in  evidence  an  examined  copy  of  the 
pages  of  the  deed  record  of  Newton  county  containing  the  record  of 
the  translated  copy  of  the  testimonio  delivered  to  Dobson  by  McGee 
and  which  purported  to  be  a  grant  to  McGee  of  the  league  of  land  in 
Jefferson  county  before  mentioned.  This  instrument  was  not  properly 
recorded  and  was  therefore  not  admissible  as  a  certified  copy  of  a 
legal  record.  The  fact  that  such  an  instrument  had  been  placed  on 
record  by  one  of  the  appellants  might,  under  proper  pleadings,  have 
been  competent  evidence  upon  the  issue  of  estoppel  and  such  fact 
would  be  properly  shown  by  an  examined  copy  of  the  record,  but  under 
the  pleadings  in  this  case  we  do  not  think  the  evidence  was  admissible. 

For  the  reasons  before  indicated  the  judgment  of  the  court  below 
is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


Texas  &  Pacific  Eailway  Company  v.  Lena  Beezley. 

Decided  April  13,  1907. 

1. — Charge — Constmotion. 

Where  the  plaintiff  alleged  two  grounds  of  negligenoe,  but  introduced  evi- 
dence as  to  only  one,  it  will  be  presumed  that  the  charge  of  the  court  upon 
the  issue  of  negligence  was  understood  by  the  jury  to  refer  to  the  issue  as  to 
which  evidence  was  introduced. 

8. — ^Fnnitory  Damages — ^Principal  and  Agent. 

Before  a  railroad  company  can  be  held  liable  for  punitory  damages  for  the 
acts   of   its   train   porter   towards    a   passenger   it   must   be   shown,   that   the 
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company  expressly  authorized  such  acts  or  subsequently,  with  full  knowledge 
of  the  f  acts^  ratified  them. 

S.— Improper  Argrnment. 

In  a  suit   against  a  railroad  for  personal   injuries,  argument  of  counsel 
considered,  and  held  improper  and  cause  for  reversal. 

Appeal  from  the  County  Court  of  Callahan  County.  Tried  below 
before  Hon.  I.  N.  Jackson. 

F,  S.  Bell,  for  appellant 
No  brief  for  appellee. 

CONNER,  Chief  Justice. — This  appeal  is  from  a  recovery  of  three 
hundred  dollars  actual  damages,  and  two  hundred  dollars  exemplary 
damages  for  personal  injuries  alleged  to  have  been  received  by  appellee 
in  alighting  from  one  of  appellant's  passenger  trains  at  Clyde  in  Calla- 
han County.  Appellee  was  a  passenger  and  she  alleged  as  grounds  of 
recovery  the  stoppage  of  the  train  at  an  unusual  place,  a  failure  to 
have  a  step  upon  which  to  alight,  and  that  the  negro  porter  assisting 
her  to  alight  violently  jerked  her  down  upon  the  ground  and  injured 
her. 

The  porter  denied  the  rudeness  attributed  to  him,  and  there  was 
evidence  tending  to  show  that  appellee's  injury  was  received  from  a 
fall  after  the  train  had  left  the  station,  but  she  testified  in  support  of 
her  allegations  on  this  point,  so  that  the  evidence  undoubtedly  required 
the  submission  of  the  issue.  On  the  other  issues,  however,  there  was 
neither  allegation  nor  proof  of  negligence  on  appellant's  part  and  appel- 
lant complains  of  the  charge  of  the  court  on  the  ground  that  the  same 
were  submitted  to  the  jury.  The  charge  was  to  the  effect  that  "it  was 
the  dutj  of  said  defendant  to  exercise  a  great  degree  of  care  in  providing 
safe  means  for  its  passengers  to  alight  {rom  its  passenger  cars  and 
train  .  .  .  and  that  if  the  jury  should  find  from  the  testimony 
that  defendant  negligently  and  carelessly  failed  to  provide  safe  means 
for  the  plaintiff  to  alight,  etc.,  and  if  by  reason  of  such  negligence 
and  carelessness  plaintiff  was  injured  as  edleged  in  her  petition,"  they 
should  find  for  her. 

Appellant  insists  that  ^^saie  means''  as  used  in  the  charge  evidently 
referred  to  the  alleged  failure  to  provide  a  step  upon  which  appellee 
could  alight.  While  as  stated  there  is  no  evidence  of  negligence  in  this 
respect,  we  think  the  court  evidently  intended  it  to  apply  to  the 
allegation  of  the  porier's  alleged  willful  act  and  negligence  and  the 
jury  must  have  so  understood  it.  "Means"  in  one  of  its  approved 
de&aitiona,  signifies  "a  plan  or  method  of  procedure."  When  appellant's 
porter  undertook  to  assist  appellee  in  alighting  from  the  train  it  was 
undoubtedly  his  duty  to  exercise  a  high  degree  of  care  to  avoid  injuring 
her,  and  if  in  proceeding  to  do  so  he  acted  as  alleged  and  as  appellee 
testifies,  he  was  undoubtedly  guilty  of  negligence.  The  charge  we  tliink 
is  fairly  referable  to  this  issue  and  it  is  hardly  reasonable  to  assume 
that  the  court  and  jury  would  understand  it  as  applying  to  issues  wholly 
unsupported  by  the  evidence. 
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Appellant's  objections  to  the  charge  and  verdict  on  the  issue  of 
exemplary  damages,  however,  we  think  are  well  taken.  The  court  charged 
on  this  issue  that,  'Canton  and  wiUiul  negligence  and  carelesaaees^ 
in  a  paxticular  case,  is  the  failure  to  exercise  such  care  and  eauti(»i 
as  an  ordinarily  prudent  person  would  exercise  under  the  same  or  similar 
circumstances/'  and  that  if  the  jury  should  find  "from  the  testimony, 
if  any,  that  the  defendant,  its  agents,  servants  and  employees  were 
grossly  negligent  to  plaintiff  while  and  when  said  plaintiff  was  alight^ 
ing  from  defendant's  passenger  car  and  train  as  alleged  in  petition 
of  plaintiff  herein,  you  wUl  find  in  favor  of  plaintiff  for  exemplary 
damages  in  whatever  sum  you  find  to  be  due  her  not  to  exoeed  $400. 

This  charge  is  manifestly  erroneous  within  itself,  in  addition  to  which 
there  is  no  evidence  whatever  authorizing  the  imposition  of  punitory 
damages  upon  appellant.  For  the  unwarranted  violence  or  outrage, 
if  any,  of  the  porter,  both  appellant  and  the  porter  would  undoubtedly 
be  liable  for  such  actual  damages  as  proximately  resulted  therefrom, 
but  before  appellant  can  be  held  for  damages  purely  punitory  in  char- 
acter it  must  be  shown  that  it  expressly  authorized  such  conduct  on 
the  part  of  its  porter  or  subsequently,  with  full  knowledge,  ratified  it, 
of  which  there  is  no  proof  whatever.  International  &  Q.  N.  Ry.  v. 
Garcia,  70  Texas,  207. 

We  think  appellant  also  has  just  cause  to  complain  of  the  argument 
of  appellee's  counsel  on  the  trial  of  the  case.  As  shown  by  bill  of 
exception  properly  taken  at  the  time,  he  used  the  following  language: 
"Gentlemen  of  the  jury,  these  negro  porters  of  this  defendant's  cannot 
speak  the  truth;  they  wear  blue  clothes  with  brass  buttons  and  would 
perjure  themselves  before  they  would  swear  the  truth,  because  if  they 
would  tell  the  truth,  they  would  lose  their  places,"  and  again :  "Grentle- 
men  of  the  jury,  defendant's  counsel  says  it  would  be  an  unjust  thing 
if  yx)U  rendered  a  verdict  of  $150  or  $200  for  the  plaintiff — now  I  say 
would  not  that  be  a  disastrous  thing.  This  powerful  corporation 
commanding  its  millions  which  it  makes  out  of  the  people;  would  not 
suffer  if  you  rendered  a  much  larger  verdict  against  it>  it  would  not 
break  it  up  or  injure  it.  The  railroads  have  done  much  for  Texas  and 
Texas  has  done  more  for  the  railroads  and  this  is  one  of  the  ways  of 
showing  the  railroads  how  they  must  act  towards  an  old  and  feeble 
lady."  The  rule  requires  "Counsel  shall  be  required  to  confine  argu- 
ment strictly  to  the  evidence  and  to  the  argument  of  opposite  counsel." 
(Rule  39,  67  S.  W.  Eep.,  xxiii.)  Argument  in  the  trial  of  a  cause 
of  the  inflammatory  character  of  that  quoted,  and  embodying  facts  not 
proven  for  the  purpose  of  discrediting  witnesses  or  parties  has  been 
so  frequently  condemned  that  it  seems  strange  that  counsel  will  imperil 
final  victory  by  violations  of  the  plain  rule  on  the  subject.  Chica^, 
E.  I.  &  P.  Ey.  V.  Jones,  81  S.  W.  Eep.,  60;  Chicago,  E.  I.  &  P.  Ey. 
V.  Musick,  33  Texas  Civ.  App.,  177,  and  cases  therein  cited. 

Other  assignments  are  overruled,  but  for  the  errors  discussed  the 
judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 
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J.  W.  Sharman  v.  Nbwsomb  &  Johnston. 

Decided  April  13,  1907. 

County  Court — Practioe — Written  Charge. 

Under  article  1316,  Revised  Statutes,  as  amended  by  the  Act  of  1903,  page 
55,  it  is  obligatory  upon  a  County  Judge  to  prepare  and  deliver  a  charge  in 
writing  covering  the  law  of  a  case  tried  before  him,  in  the  absence  of  an  express 
waiver  by  the  parties. 

Appeal  from  the  County  Court  of  Swisher  County.  Tried  below 
before  Hon.  W.  C.  Dinwiddle. 

A,  W.  Calahan  and  W.  F.  Hendrix,  for  appellant 

No  brief  for  appellees. 

SPEER,  Associate  Justice. — This  action  originated  in  a  Justice's 
Court  of  Swisher  County  aod  was  one  to  recover  commissions  for  services 
rendered  by  appellees  as  real  estate  brokers  for  appellant.  Appellees 
recovered  both  in  the  Justice^s  Court  and  in  the  County  Court  on 
appeal. 

rnie  greater  number  of  appellant's  assignments  complain  of  the  trial 
court's  ruling  in  refusing  to  sustain  his  general  and  special  exceptions  to 
appdlees'  pleadings.  His  bill  of  exceptions,  however,  fails  to  disclose  just 
what  appellees'  pleadings  were,  and  since  they  were  oral  we  cannot  know 
that  any  of  the  exceptions  were  well  taken.  Where  the  pleadings  in 
Justice  Court  and  on  appeal  to  the  County  Court  are  oral,  as  they 
may  be  under  tiie 'statute,  it  is  not  contemplated  that  more  than  a  brief 
statement  of  the  same  shall  be  noted  on  the  docket.  This  bri^f  state- 
ment seems  to  have  been  noted,  but  in  no  manner  disproves  that 
appellees'  oral  pleadings  were  sufficient  as  against  all  of  the  exceptions 
urged. 

The  cause  must  be  reversed,  however,  for  the  refusal  of  the  County 
Judge  to  prepare  and  deliver  a  written  charge  covering  the  law  of  the 
caee.  Article  1316,  Texas  Civil  Statutes,  as  amended  by  ihe  Act  of 
1903,  page  66,  provides:  "After  the  argument  of  a  cause  the  judge 
shall  in  op«i  court,  unless  the  same  be  expressly  waived  by  the  parties 
to  the  suit,  prepare  and  deliver  a  written  charge  to  the  jury 
on  the  law  of  the  case,  subject  to  the  restrictions  hereinafter 
provided.'*  The  changes  thus  made  in  the  statute  evidence  an  intention 
upon  the  part  of  the  Legislature  to  work  a  change  in  the  construction 
theretofore  given  to  that  statute,  to  the  effect  that  it  was  optional  with 
the  judge  to  give  a  written  charge.  The  language  of  the  statute  appears 
now  to  be  mandatory  in  the  absence  of  an  express  waiver  by  the  parties. 
Wallace  v.  Shapard,  15  Texas  Ct  Bep.,  735.  In  the  present  case  there 
was  no  such  waiver,  both  parties  in  fact  having  requested  the  court 
to  give  a  written  charge  to  the  jury. 

We  will  not  pass  on  the  merits  of  appellant's  requested  charges,  since 
we  cannot  know  in  advance  that  they  would  be  material  after  the 
court  has  prepared  and  delivered  his  charge  covering  the  law  of  the 
case. 
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For  this  error  of  the  court  the  judgment  is  reversed  and  the  cause 
remanded  for  another  trial 

Reversed  and  B&manded. 


Obo.  W.  Cluok  v.  Houston  &  Texas  CENiaAL  Bahboad  C!ohpany. 

Decided  April  13,  1907. 

Iv—Contraet— Offer  by  Xistake— Aooeptanoe. 

Where  an  offer  is  made  bv  mistake  it  does  not  beoMiie  binding  bjf  ito 
acceptance  by  one  having  knowledge  that  it  was  so  made;  tbe  rule  avoidiag 
contracts  for  mistake  only  when  it  is  mutual  does  not  apply. 

3. — Same — Carrier  of  FtLStengen — ^Exonnion  Katei. 

A  railway  company  advertising  excursion  tickets  at  reduced  rates,  included 
therein  a  rate  from  a  flag  station  where  there  was  no  agent  and  no  tickets  were 
sold.  One  boarding  the  train  there  with  knowledge  of  such  facts  and  for  the 
purpose  of  taking  advantage  of  them,  and  tendering,  with  the  purpose  and 
expectation  of  meeting  a  refusal,  the  advertised  excursion  rate  in  cash  to  the 
conductor,  who  had  no  right  to  sell  tickets  or  collect  less  than  regular  rates, 
can  not  complain  that  such  tender  was  declined  and  he  required  to  pay  the  regu- 
lar fare  or  leave  the  traiikr 

8. — Oliarge — Damages — Harmless  Error. 

An  instruction  that  plaintiff  could  recover  only  such  damages  as  persona 
of  "ordinary  prudence"  would  have  suffered,  though  incorrect,  was  harmless, 
when  the  evidence  raised  no  question  as  to  plaintiff  being  such  a  person,  and 
the  verdict,  which  was  for  defendant,  was  evidently  upon  other  issues. 

Appeal  from  the  District  Court  of  Williamson  County.  Tried  below 
before  Hon.  V.  L.  Brooks. 

John  Dowell,  for  appellant. — ^The  special  answers  alleging  mistake 
presented  no  defense.  Eldridge  v.  McAdams,  24  S.  W.  Kep.,  310; 
Robertson  v.  Smith,  11  Texas,  "217;  Houston  &  T.  C.  By.  Co.  v.  Van 
Alstyne,  56  Texas,  449;  May  v.  San  Antonio  &  A.  P.  Town  Site 
Co.,  83  Texas,  505;  Kesler  v.  Zimmerschitte,  1  Texas,  65;  Sayles' 
Treatise^  Edition  1882^  sec.  259^  p.  168;  Lawson  on  Contracts,  sees. 
206,  209,  page  235;  Bishop  on  Contracts  (enlarged  edition),  sec.  701, 
p.  273. 

8.  B.  Fisher,  J.  H.  TMichet  and  8.  W.  Fisher,  for  appellee. — Where 
an  offer  is  made  by  mistake,  the  party  appearing  to  make  the  offer 
really  not  intending  to  make  it,  such  offer  can  not  be  accepted  by  a 
person  who  actually  knows  that  the  offer  is  made  by  mistake,  for  there 
is  no  meeting  of  the  minds  of  the  parties,  and  therefore  no  agreement. 
Defendant's  answer  fully  and  distinctly  raised  this  issue.  Dorsey  Print- 
ing Co.  V.  Gainesville  C.  S.  Oil  Mill  Co.,  61  S.  W.  Eep.,  556;  Hume 
V.  United  States,  132  U.  S.,  406;  Shelton  v.  Ellis,  70  Ga.,  297;  Harran 
V.  Foley,  62  Wis.,  584;  Griffin  v.  O'Neil,  48  Kan.,  117;  Everson  v. 
International  Granite  Co.,  65  Yt.,  658. 

PISHEB,  Chief  Justios. — This  is  a  suit  by  the  appellan.t  against 
the  Bailway  Company  to  recover  damages  for  ti^e  alleged  wrongful 
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and  negligent  conduct  of  one  of  appellee's  conductors  on  one  of  its  pas- 
senger trainSy  in  requiring  tilie  appellant  and  his  wife  to  disembark 
from  the  train  at  Eutledge,  a  station  on  appellee's  line  of  road.  Upon 
trial  below^  a  yerdict  and  judgment  were  in  favor  of  the  Bailway 
Company. 

The  ttieory  of  the  case  aa  presented  by  the  appellant  is  that  he 
and  his  wife  were  rightfully  upon  the  train  as  pasoengero,  and  were 
entitled  to  be  transported  from  Cedar  Park,  the  station  where  they 
boarded  the  train,  to  Houston,  Teocafl^  undier  an  advertised,  quoted 
and  listed  rate  made  by  appellee  of  $3.75  each,  for  round  trip  tickets 
between  the  two  places;  that  there  were  no.  tickets  on  sale  at  Cedar 
Park,  but  that  the  appellant  and  his  wife,  upon  ithe  arrival  of  the 
passenger  train,  boarded  the  same,  and  tendered  to  the  conductor  $2.75 
each,  as  payment  for  passage  in  acoordance  with  the  advertised  rate. 
The  co«iductor  refused  to  accept  sucli  tender  and  informed  the  appel- 
lants that  they  must  procure  a  ticket  at  the  next  station,  which  was 
Rutledge,  about  four  miles  distant  from  Cedar  Park;  and  it  is  con- 
tended that  he  had  authority  to  issue  them  a  ticket  or  to  accept  the 
amount  tendered  as  payment  for  transportation  to  Houston.  When 
the  train  reached  Eutledge  they  were,  over  their  protest,  required  to 
leave  the  same  by  the  conductor. 

The  only  defense  raised  by  appellee's  answer  which  we  deem  it 
necessary  to  notice  is  the  contention  that  the  appellant  and  his  wife 
did  not  board  the  train  in-  good  faith  intending  to  become  passengers, 
but  their  purpose  was  to  produce  a  situation  that  would  result  in  liti- 
gation, and  that  the  rate  relied  upon  by  appellant  as  applying  t^ 
Cedar  Park  was  made  by  one  of  appellee's  agents  by  and  through 
mistake,  which  mistake,  it  is  alleged  was  known  to  the  appellant; 
that  Cedar  Park  was  merely  a  flag  station,*  and  that  the  appellee  had 
no  agent  at  that  point,  nor  were  there  any  tickets  on  sale  there. 

There  is  evidence  in  the  record  which  tends  to  establish  the  follow- 
ing facts:  That  Cedar  Park  was  at  one  time  a  regular  ticket  ofl5ce 
on  appellee's  road,  but  that  for  several  months  before  the  13th  of 
August,  1904,  the  day  that  appellant  and  his  wife  boarded  the  train 
at  that  place,  it  had  been  and  was  a  flag  station,  end  there  was  no 
ticket  office  or  agent  at  that  place,  and  no  tickets  were  sold  there, 
but  parties  who  boarded  the  appellee's  trains  at  that  place  were  required 
to  pay  their  fare  in  money  to  the  conductor  at  the  rate  of  three  cents 
a  mile.  These  facts  were  known  to  Cluck  at  said  time;  and  it  appears 
that  in  boarding  the  train  and  making  the  tender  to  the  conductor, 
his  wife  was  present  and  he  acted  as  her  agent.  Sometime  prior  to 
the  13th  of  August,  the  appellee  issued'  a  circular  advertising  an 
excursion  to  Houston  and  Galveston  from  points  on  the  line  of  appel- 
lee's road,  among  which  was  mentioned  C^dar  Park,  the  rate  from 
that  point  being  stated  in  the  advertisement  at  $3.75.  Among  other 
matters  stated  in  the  heading  of  the  advertisement  is  a  statement  to 
the  effect  that  "roundtrip  tickets  will  be  sold  for  trains  arriving  at 
Houston  and  Galveston  on  the  evening  of  August  13  and  the  morning 
of  August  14.''  In  stating  Cedar  Park  as  one  of  the  places  where  round- 
trip  tickets  would  be  sold,  the  derk  or  agent  of  the  appellee  in  making  up 
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the  circulax  advertisement^  through  inadvertence  and  mifftake,  included 
that  place.  And  in  this  connection  we  desire  to  say  that  there  ia 
evidence  of  some  facts  in  the  record  which  would  authorize  the  con- 
clusion that  the  appellant  knew  that  the  statement  made  in  the  circular 
that  tickets  would  be  on  sale  at  Cedar  Park  on  that  day^  was  a  mistaJce. 
We  do  not  mean  to  say  that  it  is  shown  by  the  evidence  that  the  appel- 
lant had  actual  notice  of  this  f  act^  but  there  is  evidence  of  circumstances 
sufficient  to  justify  the  jury  in  drawing  the  inference  that  he  must 
have  known  that  a  mistake  was  made  in  the  circular  in  stating  that 
tickets  would  be  on  sale  at  that  place.  And  there  is  evidence  to  the 
efPect  that  before  the  appellant  and  his  wife  boarded  the  train  he  saw 
one  of  these  circulars  and  made  the  statement^  substantially  to  the 
effect;  that  he  was  going  to  get  on  the  train  and  tender  the  money 
at  the  advertised  rates^  and  dare  them  to  put  him  off^  or  if  they  put 
him  off,  he  would  make  them  "pop.*'  On  the  arrival  of  the  train 
at  Cedar  Park,  the  appellant  with  his  wife  boarded  the  same  without 
procuring  a  ticket,  and  when  called  upon  by  the  conductor  for  fare, 
he  tendered  as  payment  for  both  the  sum  of  $5.50  for  roundtrip  fare 
to  Houston.  The  conductor  informed  him  that  his  run  terminated 
at  Austin,  and  that  he  was  not  authorized  to  receive  that  sum  as  fare 
to  Houston,  and  that  he  was  not  authorized  to  sell  tickets;  that  the 
appellant  would  be  required  to  pay  three  cents  a  mile  as  fare  f nnn 
Cedar  Park  to  Butledge,  a  station  which  appears  from  the  evidence 
to  be  ahout  four  miles  south  of  Cedar  Park;  that  at  the  latter  place 
the  appellant  oould  purchase  the  roundtrip  tickets  to  Houston.  The 
train  stopped  at  Rutledge  a  sufficient  length  of  time  to  permit  tickets 
to  be  purchased,  but  the  appellant  declined  to  pay  the  fare  between 
Cedar  Park  and  Eutledge,  and  did  not  buy  tickets  from  the  latter 
point,  as  be  was  requested  to  do.  Thereupon,  be  and  his  wife  were 
required  to  leave  the  train. 

There  are  some  circumstances  developed  by  the  evidence  which  justi- 
fied the  trial  court  in  submitting  the  issue  to  the  jury  whether  the 
appellant  boarded  the  train  with  the  bona  fide  purpose  of  becoming 
a  passenger  from  Cedar  Park  to  Houston,  and  whether  or  not  his 
object  may  have  been  simply  to  bring  about  a  situation  that  would 
require  his  expulsion  from  the  train.  The  court  also  correctly  sub- 
mitted the  question  of  mistake,  as  pleaded  by  appellee.  Subdivision 
2  of  the  charge  presents  in  a  way  as  f avorablv  as  appellant  was  entitled 
to  his  theory  of  the  ca3e. 

It  is  contended  by  the  appellant  that  the  court  erred  in  not  sus- 
taining demurrers  to  appellee's  answer  pleading  a  mistake  in  fixing 
rates  from  Cedar  Park.  The  basis  for  tiiis  contention  is  that  it  does 
not  appear  that  the  mistake  was  mutual ;  and  in  this  connection  it  is  also 
insisted  that  the  court  erred  in  submitting  as  an  issue  to  the  jury 
the  question  of  mistake.  The  issue  of  mistake,  as  submitted  by  the 
charge,  was  in  connection  with  the  question  whether  the  appellant  had 
notice  that  an  error  or  mistake  had  been  committed  in  quoting  tickets 
and  fixing  rates  in  the  advertisement  from  Cedar  Park.  The  defense 
insisted  upon  is  not  governed  by  the  rule  that  the  mistake  must  be 
mutual  before  relief  will  be  afforded,  but  it  is  an  instance  in  which  an 
error  or  mistake  has  been  committed  of  whidh  another,  with  notice,  seeks 
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to  take  advantage.  This  is  illustrated  in  the  cases  of  International  & 
G.  N.  Ry.  Co.  V.  HasseU,  62  Texas,  256;  St  Louis  S.  W.  By.  Co.  v. 
Campbell,  69  S.  W.,  451 ;  and  St  Louis  S.  W.  By.  Co.  v.  Wallaoe,  74  S. 
W.,  581.  In  these  eases  the  passengers  had  procured  tickets  from  agents 
authorized  to  sell  to  points  on  the  line  where  the  train  they  boarded  did 
not  stop.  They  bocirded  the  train  upon  information  and  statement  from 
the  agents  from  whom  they  procured  the  tickets  that  the  train  would 
stop  at  those  places;  but  the  circumstances  were  such  in  each  case  as 
to  indicate  that  the  information  reoeiyed  from  the  agent  was  not  correct, 
and  that  they  were  mistaken  in  the  statement  that  those  trains  would  stop 
at  the  stations  for  which  the  passengers  had  purchased  tickets.  Under 
snch  circumstances  it  was  held  that  the  passengers  were  not  entitled  to 
act  upon  the  information  received,  and  that  no  cause  of  action  woidd 
exist  against  the  Bailway  Company  for  the  acts  of  the  conductors  in 
refusing  to  stop  at  those  places. 

Cluck,  in  this  instance,  knew  that  there  were  no  tickets  on  sale  at 
Cedar  Park,  and  that  it  had  been  discontinued  as  a  ticket  office;  and  it 
is  a  fact  of  such  common  knowledge  that  he  and  others  ought  to  have 
known  it  that  conductors  are  not  charged  with  the  duty  of  selling  tickets, 
and  that  it  was  not  customary  and  usual  for  them  to  have  in  their  pos- 
session tickets  for  sale  to  passengers  who  boarded  the  trains  without  them. 
The  oflfer  of  the  excursion  rate  from  Cedar  Park  was  to  those  who  bougbt 
tickets;  and  Cluck,  when  he  boarded  the  train  without  a  ticket,  must 
have  known  that  the  conductor  could  not  accept  the  excursion  rate  from 
Cedar  Park  to  Houston  and  return,  and  that  he,  if  he  wished  the  benefit 
of  the  excursion  rate,  would  be  required  to  purchase  the  desired  tickets 
either  at  Butledge  or  at  some  other  point  on  appelWs  line  where  such 
tickets  would  be  on  sale.  His  insisting  on  tiie  conductor  doing  the 
unusual  thing  of  furnishing  him  transportation  to  Houston  and  back 
on  the  fare  tendered,  together  with  a  reasonable  time  given  him  at 
Butledge  to  procure  tickets  by  paying  the  small  additional  sui^  of  fifteen 
cents  each  for  himself  and  wife,  which  woidd  represent  the  fare  from 
Cedar  Park  to  Butledge,  together  with  the  previous  statement  that  he 
had  made  as  set  out  in  the  findings  of  fact,  is  some  evidence  bearmg 
npon  the  question  as  to  his  good  faith  in  boarding  the  train  and  as  to 
the  question  of  his  bona  fide  intention  of  becoming  a  passenger  to  Hous- 
ton. These  issues,  together  with  the  question  of  mistake,  as  before  said, 
were  submitted  to  the  jury;  and  there  is  evidence  in  the  record  to 
justify  the  conclusion  that  they  reached. 

In  the  latter  part  of  subdivision  3  of  the  charge  of  the  court,  in 
submitting  the  issue  of  damages,  is  this,  instruction :  ''In  this  con- 
nection you  are  especially  instructed  that  if  you  find-  that  plaintifF 
and  his  wife  were  wrongfully  ejected  from  said  train,  and  that  plaintiff 
is  entitled  to  a  verdict  under  the  foregoing  instructions,  you  will  not 
in  estimating  the  amount  of  his  damages,  allow  anything  for  any  loss 
of  time,  mental  anguish  or  physical  pain  suffered  or  lost  by  plaintiff 
or  his  wife,  except  for  such  loss  of  time,  mental  anguish  or  physical 
pain,  if  any,  as  persons  of  ordinary  prudence  would  have  lost  or  suffered, 
when  ejected  from  the  train  under  similar  circumstances.'' 

This  charge  is  objected  to  because  it  is  tantamount  to  an  instruc- 
tion that  the  plaintiflGs  would  not  be  entitled  to  recover  unless  they 
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had  suBtained  snch  damages  as  persons  of  ordinary  prudence  would 
have  suffered.  Literally^  the  charge  is  subject  to  this  objection.  Of 
course,  we  understand  that  the  trial  court  did  not  intend  to  instmct 
the  jury  that  the  plaintiffs  could  not,  for  loss  of  time,  mentax  anguish 
or  physical  suffering  recover  unless  they  were  persons  of  ordinary 
prudence;  but  how  the  error  crept  into  the  charge  we  are  at  a  loss 
to  consider;  but  we  have  gone  over  the  questions  presented  in  the 
respect  pointed  out,  still  we  are  of  the  opinion  that  it  presents  no 
reversible  error  when  taken  in  connection  with  the  other  part  of  sub- 
division 3,  and  also  when  considered  in  the  light  of  the  facts.  There 
is  no  question  in  this  case  but  that  the  plaintiffs  were  persons  of 
ordinary  prudence;  and  that  if  the  jury  had  been  satisfied  from  the 
evidence  that  they  were  entitled  to  recover  on  the  other  issues  in 
the  case,  they  would  have  had  no  hesitancy  in  determining  that  the 
plaintiffs  were  entitled  to  recover  for  the  loss  of  time,  mental  anguish 
and  physical  suffering.  In  other  words,  that  they  would  not  have  been 
denied  a  recovery  on  the  ground  that  they  were  not  persons  of  ordinary 
prudence.  It  is  apparent  from  the  record  that  the  verdict  in  favor  of 
appellee  was  based  upon  the  other  issues  that  we  have  discussed,  and 
that  the  charge  in  question  had  no  effect  in  influencing  the  jury  to 
find  against  appellant. 

The  fifth  error  is  a  blanket  assignment  which  we  can  well  decline 
to  consider;  but  we  have  gone  over  the  questions  presented  in  the 
refused  instructions,  and  are  of  the  opinion  that  the  trial  court  com- 
raitted  no  error  in  refusing  these  charges. 

We  have  considered  the  objections  to  the  admission  of  evidence  and 
the  refusal  to  admit  certadn  evidence,  and  find  that  these  assign- 
ments present  no  reversible  error. 

Affirmed, 

Writ  of  error  refused. 


United  States  &  Mexican  Trust  Company  v.  Texas  Southern 

Railway  Company. 

Decided  April  13,  1907. 

Beoeiyer — ^Interlooutory  Order — ^Appeal. 

An  appeal  does  not  lie  from  an  interlocutory  order  in  a  receivership  proceed- 
ing suspending  the  enforcement  of  a  judgment  foreclosing  a  mortgage  lien  on 
property  in  the  hands  of  the  receiver. 

Appeal  from  the  District  Court  of  Harrison  County.  Tried  below 
before  Hon.  Richard  B.  Lew. 

CooJc  &  Oossett,  T,  8.  Miller  and  A.  H,  McKnight,  for  appellant. — 
An  order  of  a  District  Court  arbitrarily  postponing  a  sale  adjudged 
and  decreed  to  be  made  in  the  foreclosure  of  a  mortgage  either  definitely 
or  indefinitely  postponing  such  a  sale,  is  a  final  order  or  judgment 
and  therefore  appealable.  Sayles*  Texas  Civil  Statutes,  1897,  arts. 
1339,  1383,  1420,  1404,  2324,^  2343;  Scott  v.  Allen,  1  Texas,  508; 
Bryan  v.  Bridge,  6  Texas,  137;  Laclede  ^NTational  Bank  v.  Betterton, 
5  Texas  Civ.  App.,  355;  Vemor  v.  Montgomery  (Texas  Civ.  App.), 
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33  S.  W.  Eep.,  606 ;  Pierson  v.  Hanunond,  22  Texas,  685 ;  Header  Co. 
V.  Aringdale,  58  Texaa,  447;  Petrucio  v.  Seardon,  76  Texas,  639; 
Smith  V.  Miller,  66  Texas,  74;  Jones  v.  McMahan,  30  Texas,  720; 
Smithwiek  v.  Kelly,  79  Texas,  564;  Lockridge  v.  Baldwin,  20  Texas, 
307;  Smith  v.  Miller,  66  Texas,  74;  Hoehne  v.  Trugillo,  91  Am, 
Dee.,  703 ;  2  Cyc.,  602. 

A  District  Court  has  no  right  to  interfere  with  a  judgment  or  decree 
that  has  been  aflBrmed  by  the  appellate  court.  Its  sole  duty  is  to  carry  out 
and  execute  such  judgment  or  decree.  Sayles^  Civ.  Statutes,  1897 ;  arts. 
1024,  1028,  1029,  1036,  1420;  Burck  v.  Burroughs,  64  Texas,  445; 
Freeman  on  Executions  (Ed'n.  1883),  sec.  32;  Western  Supply  &  Mfg. 
Co.  V.  U.  S.  &  M.  T.  Co.,  92  S.  W.  Eep.,  986;  Pierson  v.  Hammond, 
22  Texas,  585. 

T.  W.  Davidson,  for  appellee. — ^A  receiver  in  charge  of  mortgaged 
property  holds  the  same  in  the  custody  of  the  court  and  subject  to 
its  orders,  and  the  court  may  in  its  discretion  for  the  purpose  of 
administering  the  property,  defer  for  a  reasonable  time,  to  be  there- 
after fixed,  the  sale  of  such  property.  Sables'  Civ.  Stats.,  1470,  1490, 
1491,  1493;  Hammond  v.  Tarver,  11  Texas  Civ.  App.,  50. 

RAINEY,  Chief  Justice. — ^This  is  an  appeal  from  an  interlocutory 
order  in  a  receivership  proceeding  suspending  the  enforcement  of  a 
judgment  foreclosing  a  mortgage  lien.  The  court  has  the  right  to 
suspend  the  enforcement  of  a  lien  in  such  a  receivership  proceeding, 
when  under  the  rules  of  law  and  equity  it  is  best  for  all  parties  inter- 
ested in  such  proceeding.  In  this  case  we  do  not  think  an  appeal  will 
lie,  at  leaat  until  a  final  judgment  winding  up  the  receivership.  This 
is  a  companion  case  to  the  case  of  appellant  v.  Young,  this  day  de- 
cided by  this  Court,  where  an  appeal  wtts  taken  from  a  judgment 
refusing  a  writ  of  mandamus  to  compel  the  commissioner  to  execute 
an  order  of  sale  to  said  property  under  a  judgment  foreclosing  a  lien, 
but  suspended  by  said  court.  Said  case  is  here  referred  to  for  the 
facts  and  our  views  of  the  law. 

The  case  is  stricken  from  the  docket  as  the  order  is  interlocutory 
and  not  reviewable  by  this  Court  until  the  case  is  finally  disposed  of 
by  the  court  below. 

Dismissed, 

Application  for  writ  of  error  dismissed  for  want  of  jurisdiction. 


United  States  &  Mexican  Trust  Company  v.  P.  M.  Young, 

Commissioner. 

Decided  April  13,  1907. 

Iv— BeeelTership — ^Dnty   of   Court — ^Protection   of   All   Interests. 

Property  in  possession  of  a  receiver  is  in  possession  of  tlie  court  appointing 
the  receiver,  and  it  is  the  duty  of  the  court  to  administer  the  property  for  the 
best  interest  of  all  concerned,  according  to  the  rules  of  law  and  equity,  and 
an  Appellate  Court  will  not  interfere  with  the  court's  action  in  administering 
the  property  unless  an  abuse  of  discretion  is  shown. 
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9. — Same — ^JCandamus. 

Where  a  creditor  had  recovered  a  judgment  foreclosing  a  mortgage  lien  on 
property  in  the  hands  of  a  receiver  and  an  order  for  the  sale  of  said  property 
for  the  satisfaction  of  his  debt  the  court  having  jurisdiction  of  the  receivership 
proceedings  has  authority  to  order  the  sale  of  said  property  postponed  indefi- 
nitely when  the  interests  of  other  creditors  demand  such  action,  and  mandamus 
will  not  lie  to  compel  the  receiver  to  sell  said  property  under  the  judgment  of 
foreclosure. 

3. — ^BeoeiverBhlp  Prooeedinga — Continued  ControL 

The  rule  that  courts  lose  jurisdiction  of  a  case  disposed  of  when  the  term 
of  court  ends  has  no  application  to  receivership  cases  pending  the  receivership. 

Appeal  from  the  District  Coprt  of  Harrison  County.  Tried  below 
before  Hon.  Richard  B.  Levy. 

Cook  &  Oossett,  T.  8.  Miller  and  A.  fl".  McKnight,  for  appellant. — 
The  order  of  the  District  Court,  made  on  August  6,  1906,  indefinitely 
postponing  the  sale  directed  in  the  decree  of  foreclosure  entered  on 
September  22,  1904,  was  and  is  void,  being  the  equivalent  of  an 
imauthorized  and  arbitrary  stay  of  execution,  especially  when  the 
judgment  of  foreclosure  has  been  affirmed  by  an  Appellate  Court. 
Articles  1024,  1028,  1339,  1404,  and  1420,  Sayles'  Texas  Civ.  Stat., 
1897;  Laclede  Bank  v.  Betterton,  5  Texas  Civ.  App.,  355;  Petrucio 
V.  Seardon,  76  Texas,  639;  Smith  v.  Miller,  66  Texas,  74;  Pierson  v. 
Hammond,  22  Texas,  585 ;  Burck  v.  Burrough,  64  Texas,  445 ;  Western 
Supply  &  Mfg.  Co.  V.  United  States  &  Mex.  Tr.  Co.,  92  S.  W. 
Eep.,  986;  Jones  v.  McMahan,  30  Texas,  720;  Maulding  v.  CoflBn, 
6  Texas  Civ.  App.,  416. 

P.  M.  Young,  for  appellee. — Properi;y  in  the  hands  of  a  receiver 
is  in  custodia  legis  and  the  court  has  jurisdiction  and  control  of  the 
same  until  the  receivership  is  closed,  and  may,  in  its  discretion, 
operate  the  same  for  benefit  of  creditors  other  than  bondholders. 
Sayles  Civ.  Stats.,  1897,  articles  1470,  1491,  1493,  1490;  Kreisle  v. 
Campbell,  89  Texas,  106;  Edwards  v.  Norton,  55  Texas,  410; 
Pace  V.  Smith,  57  Texas,  558;  Russell  v.  Texas  &  Pac.  Ry.  Co., 
68  Texas,  646;  Hammond  v.  Tarver,  89  Texas,  291. 

A  writ  of  mandamus  will  not  issue  against  a  public  oflScer  to 
enforce  the  performance  of  an  act  which  is  within  the  discretion 
of  the  officer.  Mcllhenny  v.  Binz,  80  Texas,  9;  Texas  &  Pac.  Ry. 
Co.  V.  Johnson,  76  Texas,  432;  Land  Com.  v.  Bell,  Dal.,  366; 
Walker  v.  Barnard,  8  Texas  Civ.  App.,   16, 

RAINBY,  Chief  Justice. — The  appellant,  on  July  11,  1904, 
brought  suit  against  the  Southern  Railway  Company  in  the  District 
Court  of  Harrison  County,  to  establish  the  validity  of  certain  bonds 
issued  by  said  railway  company,  and  to  foreclose  &  mortgage  given 
by  said  railway  company  to  secure  the  payment  of  same.  A  receiver 
was  prayed  for,  and  P.  M.  Young,  appellee,  was  appointed,  and  on 
September  22,  1904,  a  judgment  was  rendered  establishing  the  va- 
lidity of  said  bonds  and  foreclosing  said  mortgages.  An^  appeal  was 
taken  from  this  judgment,  and  on  January  27,  1906,  said  judgment 
was  aflSrmed  (92  S.  W.  Rep.,  986),  and  on  March  8,  1906,  a  writ  of 
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held  by  the  court  to  await  its  orders,  and  that  the  receiver  should 
confine  his  expenses  of  operation  maintenance  to  the  remainder  of 
his  earnings,  and  that  the  sale  of  the  mortgaged  property  to  be  made 
on  the  first  Tuesday  in  March,  1906,  as  directed  at  the  December 
term,  1905,  should  not  be  made,  and  directing  that  a  sale  be  made 
on  the  first  Tuesday  in  August,  1906,  the  sole  ground  of  such  order 
of  postponement  of  sale  was  that  receiver's  net  earnings  might  be 
made  and  accumulate  applicable  to  payment  of  "E'*  class  claims; 
plaintiff  protested  against  and  objected  and  excepted  to  the  order 
postponing  said  sale.  At  this  February  term,  1906,  trial  was  had 
in  flie  litigation  known  as  the  Harle  case,  resulting  in  a  special  ver- 
dict, upon  which  judgment  was  rendered  adjudging  Mrs.  Julia  C. 
Harle  as  against  the  railway  company  to  be  the  owner  of  approxi- 
mately 12  or  14  miles  of  the  road,  being  the  part  from  Marshall  to 
Mountvale  Springs.  An  appeal  has  been  taken  from  the  judgment 
and  is  now  pending.  Plaintiff  was  and  is  in  no  way  the  cause  of  or 
chargeable  with  this  litigation  with  Mrs.  Harle.  On  May  18,  1906, 
in  entering  a  vacation  order  in  determining  motion  of  certain  cred- 
itors, other  than  plaintiff,  to  remove  S.  P.  Jones  as  receiver,  an  an- 
nouncement was  made  in  said  order  that  on  August  1,  1906,  at 
chambers  in  vacation  at  Longview,  Texas,  consideration  would  be 
had  as  to  whether  the  sale  of  the  mortgaged  property  should  be 
postponed  indefinitely  in  the  interest  of  creditors.  The  commissioner 
in  due  time  proceeded  to  advertise  and  give  notice  of  the  sale  of  the 
mortgaged  property  to  occur  on  August  7,  1906  (first  Tuesday  in 
August,  1906),  and  is  intending  to  make  said  sale  pursuant  to  the 
decree  and  orders  of  the  court  aforesaid.  The  said  judgment  and 
decree  of  September  22,  1904,  was  on  January  26,  1906,  affirmed 
by  the  judgment  of  the  Court  of  Civil  Appeals  of  the  Fifth  Supreme 
Judicial  District  of  Texas  in  cause  , therein  No.  4958,  Western 
Supply  &  Manufacturing  Company,  et  al.,  plaintiffs  in  error,  v. 
United  States  &  Mexican  Trust  Company,  et  al.,  defendants  in 
error,  said  plaintiff  in  error  being  interveners  herein,  and  the  man- 
date of  said  court  on  such  affirmance  has  been  filed  in  this  court, 
and  said  judgment  and  decree  of  September  22,  1904,  is  unredeemed 
and  in  full  force  and  effect.  The  applicants  for  this  postponement 
of  sale  are  holders  of  respective  demands  allowed  and  adjudicated 
herein  as  Class  *^"  (unsecured)  demands,  and  the  same  are  un- 
paid. That  since  March  15,  1906,  and  prior  to  July  1,  1906,  the 
receiver  has  made  net  earnings,  as  appears  by  his  reports  to  the 
court  from  operation  of  the  mortgaged  property  (the  Texas  Southern 
Kaiload  and  appurtenances)  in  the  approximate  aggregate  sum  of 
$10,511.24,  without,  however,  making  any  allowance  or  deduction 
therefrom  for  payment  of  the  receiver  for  his  services  or  for  interest 
on  his  indebtedness  or  for  extraordinary  but  necessary  repairs  or 
for  the  costs  of  the  case;  that  of  said  earnings  the  sum  of  $7,999.05 
has  been  paid  over  to  the  commissioner,  P.  M.  Young,  under  the 
order  of  Maroh  6,  1906,  relative  thereto,  and  that  the  receiver  will 
probably  continue  to  make  net  earnings  from  and  by  the  operation 
of  the  road  applicable  in  some  extent  to  the  applicant's  demands  and 
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others  that  no  sale  should  be  made  for  less  than  an  upset  price  of 
$500,000,  and  the  decree  further  directed  and  provided  that  if  for 
any  reason  sale  should  not  be  made  at  such  specified  time  that  then 
the  commissioner  or,  in  case  of  his  inability,  the  receiver  should  make 
such  sale  with  reasonable  speed  at  some  legal  sale  day  thereafter  and 
report  to  the  court  for  its  action  his  proceedings  relative  to  such  sale; 
the  decree  further  provided  that  various  interventions  and  matters 
undisposed  should  be  carried  over  for  future  adjudication,  the  right 
and  jurisdiction  of  the  cause  to  make  such  further  adjudication  being 
reserved.  The  commissioner  failed  to  make  such  sale  on  the  first 
Tuesday  in  December,  1904,  for  lack  of  bidders,  and  so  reported  his 
action  to  the  February,  1905,  term  of  court.  At  such  February,  1905, 
term,  on  February  6,  1905,  a  renewal  order  of  sale  was  made  reduc- 
ing the  upset  price  to  $300,000,  and  directing  the  sale  to  be  made 
on  the  first  Tuesday  in  August,  1905.  This  sale  after  being  adver- 
tised by  the  commissioner  was  ordered  not  to  be  made  by  a  vacation 
order  entered  over  and  against  plaintiff's  protest  on  July  29,  1905, 
because  of  the  pendency  untried  of  an  action  known  as  the  Harle 
Case  (which  was  pending  prior  to  the  commencement  of  this  action) 
involving  title  to  a  part  of  the  railroad,  arising  on  an  alleged  de- 
fect in  title  existing  prior  to  the  mortgage  to  plaintiff.  At  the  same 
February  term,  1905,  the  receiver  was  ordered  to  borrow  money  and 
issue  receiver  certificates  in  the  sum  of  $150,000,  bearing  six  percent 
interest,  payable  semi-annually,  which  was  done,  and  of  this  approx- 
imately $120,000  has  been  applied  to  the  payment  of  the  Class  B 
and  C  demands  and  $30,000  to  improvements  and  repair  of  the  rail- 
road. The  receiver  has  also  issued,  imder  order  of  the  court,  other 
evidences  of  indebtedness  in  the  approximate  sum  of  $5,000,  bearing 
like  interest  to  make  new  improvements  and  repairs  and  purchase  of 
rolling  stock;  on  this  $200,000  (approximate)  of  receivers'  evidences  of 
indebtedness  interest  is  unpaid  on  $175,000  of  it  approximately  since 
July  1,  1905,  or  prior.  At  the  February  term,  1905,  a  supplemental 
decree  or  judgment  was  entered  on  March  21,  1905,  adjudicating  and 
classifying  other  demands  and  assigning  them  as  entitled  to  *'B,"  "C," 
and  "S"  classes  respectively;  at  the  August  term,  1905,  on  Septem- 
ber 21.  1905,  another  supplemental  decree  was  entered  adjudicating 
and  classifying  other  demands  and  assigning  them  as  entitled  to  "B,*' 
"C,''  or  "E"  classes  respectively,  and  a  renewal  order  of  sale  was 
entered  directing  that  the  sale  of  the  mortgaged  property  be  made  on 
the  first  Tuesday  in  January,  1906;  this  sale  was  not  advertised  to 
be  made  by  reason  of  direction  in  vacation  given  to  the  commissioner 
in  November,  1905;  no  formal  order  postponing  this  sale  was  made. 
At  this  August  term,  1905,  a  special  term  of  court  was  called  for 
December,  1905,  and  at  such  special  term,  on  December  5,  1905,  an- 
other supplemental  decree  or  judgment  was  entered  classifying  and 
adjudicating  other  demands  including  an  order  to  the  commissioner 
to  make  sale  of  the  mortgaged  property  under  the  original  decree 
on  the  first  Tuesday  in  March,  1906,  and  on  March  6,  1906,  an  order 
was  entered  raising  the  upset  price  to  $350,000  and  ordering  that  the 
receiver  from  and  after  March  15,  1906,  should  pay  over  to  P.  M. 
Young  monthly  20  percent  of  the  gross  earnings  of  the  road,  to  be 
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held  by  the  court  to  await  its  orders,  and  that  the  receiver  should 
confine  his  expenses  of  operation  maintenance  to  the  remainder  of 
liis  earnings,  and  that  the  sale  of  the  mortgaged  property  to  be  made 
on  the  first  Tuesday  in  March,  1906,  as  directed  at  the  December 
term,  1905,  should  not  be  made,  and  directing  that  a  sale  be  made 
on  the  first  Tuesday  in  August,  1906,  the  sole  ground  of  such  order 
of  postponement  of  sale  was  that  receiver's  net  earnings  might  be 
made  and  accumulate  applicable  to  payment  of  "E^*  class  claims; 
plaintiff  protested  against  and  objected  and  excepted  to  the  order 
postponing  said  sale.  At  this  February  term,  1906,  trial  was  had 
in  the  litigation  known  as  the  Harle  case,  resulting  in  a  special  ver- 
dict, upon  which  judgment  was  rendered  adjudging  Mrs.  Julia  C. 
Harle  as  against  the  railway  company  to  be  the  owner  of  approxi- 
mately 12  or  14  miles  of  the  road,  being  the  part  from  Marshall  to 
Mountvale  Springs.  An  appeal  has  been  taken  from  the  judgment 
and  is  now  pending.  Plaintiff  was  and  is  in  no  way  the  cause  of  or 
chargeable  with  this  litigation  with  Mrs.  Harle.  On  May  18,  1906, 
in  entering  a  vacation  order  in  determining  motion  of  certain  cred- 
itors, other  than  plaintiff,  to  remove  S.  P.  Jones  as  receiver,  an  an- 
nouncement was  made  in  said  order  that  on  August  1,  1906,  at 
chambers  in  vacation  at  Longview,  Texas,  consideration  would  be 
had  as  to  whether  the  sale  of  the  mortgaged  property  should  be 
postponed  indefinitely  in  the  interest  of  creditors.  The  commissioner 
in  due  time  proceeded  to  advertise  and  give  notice  of  the  sale  of  the 
mortgaged  property  to  occur  on  August  7,  1906  (first  Tuesday  in 
August,  1906),  and  is  intending  to  make  said  sale  pursuant  to  the 
decree  and  orders  of  the  court  aforesaid.  The  said  judgment  and 
decree  of  September  22,  1904,  was  on  January  26,  1906,  affirmed 
by  the  judgment  of  the  Court  of  Civil  Appeals  of  the  Fifth  Supreme 
Judicial  District  of  Texas  in  cause  .therein  No.  4958,  Western 
Supply  &  Manufacturing  Company,  et  al.,  plaintiffs  in  error,  v. 
United  States  &  Mexican  Trust  Company,  et  al.,  defendants  in 
error,  said  plaintiff  in  error  being  interveners  herein,  and  the  man- 
date of  said  court  on  such  affirmance  has  been  filed  in  this  court, 
and  said  judgment  and  decree  of  September  22,  1904,  is  unredeemed 
and  in  full  force  and  effect.  The  applicants  for  this  postponement 
of  sale  are  holders  of  respective  demands  allowed  and  adjudicated 
herein  as  Class  "E"  (unsecured)  demands,  and  the  same  are  un- 
paid. That  since  March  15,  1906,  and  prior  to  July  1,  1906,  the 
receiver  has  made  net  earnings,  as  appears  by  his  reports  to  the 
court  from  operation  of  the  mortgaged  property  (the  Texas  Southern 
Baiload  and  appurtenances)  in  the  approximate  aggregate  sum  of 
$10,511.24,  without,  however,  making  any  allowance  or  deduction 
therefrom  for  payment  of  the  receiver  for  his  services  or  for  interest 
on  his  indebtedness  or  for  extraordinary  but  necessary  repairs  or 
for  the  costs  of  the  case;  that  of  said  earnings  the  sum  of  $7,999.05 
has  been  paid  over  to  the  commissioner,  P.  M.  Young,  under  the 
order  of  March  6,  1906,  relative  thereto,  and  that  the  receiver  will 
probably  continue  to  make  net  earnings  from  and  by  the  operation 
of  the  road  applicable  in  some  extent  to  the  applicant's  demands  and 
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others  that  no  sale  should  be  made  for  less  than  an  upset  price  of 
$500,000,  and  the  decree  further  directed  and  provided  that  if  for 
any  reason  sale  should  not  be  made  at  such  specified  time  that  then 
the  commissioner  or,  in  case  of  his  inability,  the  receiver  should  make 
such  sale  with  reasonable  speed  at  some  legal  sale  day  thereafter  and 
report  to  the  court  for  its  action  his  proceedings  relative  to  such  sale; 
the  decree  further  provided  that  various  interventions  and  matters 
undisposed  should  be  carried  over  for  future  adjudication,  the  right 
and  jurisdiction  of  the  cause  to  make  such  further  adjudication  being 
reserved.  The  commissioner  failed  to  make  such  sale  on  the  first 
Tuesday  in  December,  1904,  for  lack  of  bidders,  and  so  reported  his 
action  to  the  February,  1905,  term  of  court.  At  such  February,  1905, 
term,  on  February  6,  1905,  a  renewal  order  of  sale  was  made  reduc- 
ing the  upset  price  to  $300,000,  and  directing  the  sale  to  be  made 
on  the  first  Tuesday  in  August,  1905.  This  sale  after  being  adver- 
tised by  the  commissioner  was  ordered  not  to  be  made  by  a  vacation 
order  entered  over  and  against  plaintiff's  protest  on  July  29,  1905, 
because  of  the  pendency  untried  of  an  action  known  as  the  Harle 
Case  (which  was  pending  prior  to  the  commencement  of  this  action) 
involving  title  to  a  part  of  the  railroad,  arising  on  an  alleged  de- 
fect in  title  existing  prior  to  the  mortgage  to  plaintiff.  At  the  same 
February  term,  1905,  the  receiver  was  ordered  to  borrow  money  and 
issue  receiver  certificates  in  the  sum  of  $150,000,  bearing  six  percent 
interest,  payabTe  semi-annually,  which  was  done,  and  of  this  approx- 
imately $120,000  has  been  applied  to  the  payment  of  the  Class  B 
and  C  demands  and  $30,000  to  improvements  and  repair  of  the  rail- 
road. The  receiver  has  also  issued,  under  order  of  the  court,  other 
evidences  of  indebtedness  in  the  approximate  sum  of  $5,000,  bearing 
like  interest  to  make  new  improvements  and  repairs  and  purchase  of 
rolling  stock;  on  this  $200,000  (approximate)  of  receivers'  evidences  of 
indebtedness  interest  is  unpaid  on  $175,000  of  it  approximately  since 
July  1,  1905,  or  prior.  At  the  February  term,  1905,  a  supplemental 
decree  or  judgment  was  entered  on  March  21,  1905,  adjudicating  and 
classifying  other  demands  and  assigning  them  as  entitled  to  '^B,"  "C,'' 
and  "-S"  classes  respectively;  at  the  August  term,  1905,  on  Septem- 
ber 21.  1905,  another  supplemental  decree  was  entered  adjudicating 
and  classifying  other  demands  and  assigning  them  as  entitled  to  "B," 
"C,"  or  "E"  classes  respectively,  and  a  renewal  order  of  sale  was 
entered  directing  that  the  sale  of  the  mortgaged  property  be  made  on 
the  first  Tuesday  in  January,  1906;  this  sale  was  not  advertised  to 
be  made  by  reason  of  direction  in  vacation  given  to  the  commissioner 
in  November,  1905;  no  formal  order  postponing  this  sale  was  made. 
At  this  August  term,  1905,  a  special  term  of  court  was  called  for 
December,  1905,  and  at  such  special  term,  on  December  5,  1905,  an- 
other supplemental  decree  or  judgment  was  entered  classifying  and 
adjudicating  other  demands  including  an  order  to  the  commissioner 
to  make  sale  of  the  mortgaged  property  under  the  original  decree 
on  the  first  Tuesday  in  March,  1906,  and  on  March  6,  190G,  an  order 
was  entered  raisin.^  the  upset  price  to  $350,000  and  ordering  that  the 
receiver  from  and  after  March  15,  1906,  should  pay  over  to  P.  M. 
Young  monthly  20  percent  of  the  gross  earnings  of  the  road,  to  be 
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held  by  the  court  to  await  its  orders,  and  that  the  receiver  should 
confine  his  expenses  of  operation  maintenance  to  the  remainder  of 
his  earnings,  and  that  the  sale  of  the  mortgaged  property  to  be  made 
on  the  first  Tuesday  in  March,  1906,  as  directed  at  the  December 
term,  1905,  should  not  be  made,  and  directing  that  a  sale  be  made 
on  the  first  Tuesday  in  August,  1906,  the  sole  ground  of  such  order 
of  postponement  of  sale  was  that  receiver's  net  earnings  might  be 
made  and  accumulate  applicable  to  payment  of  "E^*  class  claims; 
plaintiff  protested  against  and  objected  and  excepted  to  the  order 
postponing  said  sale.  At  this  February  term,  1906,  trial  was  had 
in  the  litigation  known  as  the  Harle  case,  resulting  in  a  special  ver- 
dict, upon  which  judgment  was  rendered  adjudging  Mrs.  Julia  C. 
Harle  as  against  the  railway  company  to  be  the  owner  of  approxi- 
mately 12  or  14  miles  of  the  road,  being  the  part  from  Marshall  to 
Mountvale  Springs.  An  appeal  has  been  taken  from  the  judgment 
and  is  now  pending.  Plaintiff  was  and  is  in  no  way  the  cause  of  or 
chargeable  with  this  litigation  with  Mrs.  Harle.  On  May  18,  1906, 
in  entering  a  vacation  order  in  determining  motion  of  certain  cred- 
itors, other  than  plaintiff,  to  remove  S.  P.  Jones  as  receiver,  an  an- 
nouncement was  made  in  said  order  that  on  August  1,  1906,  at 
chambers  in  vacation  at  Longview,  Texas,  consideration  would  be 
had  as  to  whether  the  sale  of  the  mortgaged  property  should  be 
postponed  indefinitely  in  the  interest  of  creditors.  The  commissioner 
in  due  time  proceeded  to  advertise  and  give  notice  of  the  sale  of  the 
mortgaged  property  to  occur  on  August  7,  1906  (first  Tuesday  in 
August,  1906),  and  is  intending  to  make  said  sale  pursuant  to  the 
decree  and  orders  of  the  court  aforesaid.  The  said  judgment  and 
decree  of  September  22,  1904,  was  on  January  26,  1906,  aftirmed 
by  the  judgment  of  the  Court  of  Civil  Appeals  of  the  Fifth  Supreme 
Judicial  District  of  Texas  in  cause  .therein  No.  4958,  Western 
Supply  &  Manufacturing  Company,  et  al.,  plaintiffs  in  error,  v. 
United  States  &  Mexican  Trust  Company,  et  al.,  defendants  in 
error,  said  plaintiff  in  error  being  interveners  herein,  and  the  man- 
date of  said  court  on  such  affirmance  has  been  filed  in  this  court, 
and  said  judgment  and  decree  of  September  22,  1904,  is  unredeemed 
and  in  full  force  and  effect.  The  applicants  for  this  postponement 
of  sale  are  holders  of  respective  demands  allowed  and  adjudicated 
herein  as  Class  "E"  (unsecured)  demands,  and  the  same  are  un- 
paid. That  since  March  15,  1906,  and  prior  to  July  1,  1906,  the 
receiver  has  made  net  earnings,  as  appears  by  his  reports  to  the 
court  from  operation  of  the  mortgaged  property  (the  Texas  Southern 
Raiload  and  appurtenances)  in  the  approximate  aggregate  sum  of 
$10,511.24,  without,  however,  making  any  allowance  or  deduction 
therefrom  for  payment  of  the  receiver  for  his  services  or  for  interest 
on  his  indebtedness  or  for  extraordinary  but  necessary  repairs  or 
for  the  costs  of  the  case;  that  of  said  earnings  the  sum  of  $7,999.05 
has  been  paid  over  to  the  commissioner,  P.  M.  Young,  under  the 
order  of  Maroh  6,  1906,  relative  thereto,  and  that  the  receiver  will 
probably  continue  to  make  net  earnings  from  and  by  the  operation 
of  the  road  applicable  in  some  extent  to  the  applicant's  demands  and 
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4. — ^Undlipnted  Eyldenee— ^tnbmlsBion  of  Issue. 

In  a  suit  against  a  telephone  company  for  delay  in  delivering  a  death  mes- 
sage,  the  evidence  being  undisputed  that  plaintiff  could  and  would  have  reached 
his  mother  before  her  death  if  the  message  had  been  promptly  delivered,  it 
was  error  to  submit  such  issue  to  the  juzy.  And  so  with  regard  to  the  fact 
that  plaintiff  suffered  mental  distress. 


5. — Telephone  Message — ^Delay — ContributOTy  Hegligence. 

When  plaintiff  was  led  to  believe  by  the  agent  of  the  telephone  company 
that  he  could  communicate  with  his  sick  mother  as  quickly  by  telephone  as 
by  telegraph  plaintiff  was  not  guilty  of  contributoxy  negligence  in  failing  to 
use  the  telegraph. 

6. — Connsel   and   Jnror — Xisoonduot. 

A  reference  by  ooimsel  in  his  argument  to  the  fact  that  the  juiy  disagreed 
on  a  former  trial,  and  an  effort  by  a  member  of  the  jury  to  find  out  how  the 
jury  stood  on  a  former  trial,  were  both  reprehensible 

Appeal  from  the  District  Court  of  Colorado  County.  Tried  below 
before  Hon.  M.  Kennon. 

Brown,  Carothers  &  Brown,  for  appellant 
Harris  &  Harris,  for  appellee. 

BEESE,  Associate  Justice. — This  is  a  suit  by  W.  0.  Prewitt 
against  the  Southwestern  Telegraph  &  Telephone  Company  to  recover 
damages  for  negligent  failure  by  defendant  to  deliver  to  him  a 
telephone  message,  apprizing  him  of  the  dangerous  illness  of  his 
mother,  by  reason  of  which  he  was  deprived  of  the  opportunity  of 
being  with  his  mother  before  her  death. 

Fpon  trial  the  jury  returned  the  following  verdict:  ''We  the 
jur}'  find  the  defendant,  the  Southwestern  Telegraph  &  Telephone 
Company,  guilty  of  negligence,  and  find  for  the  plaintiff,  W.  0. 
Prewitt,  damages  in  the  sum  of  one  dollar/'  Motion  for  a  new  trial 
by  plaintiff  being  overruled,  he   appeals  from   the   judfirment. 

The  first  assignm  ^t  of  error  complains  of  the  verdict  and  judg- 
ment on  the  ground  that  the  verdict  while  finding  for  plaintiff,  only 
awards  him  nominal  damages.  The  assignment  must  be  sustained. 
The  verdict  establishes  the  liabilitv  of  appellee,  and  the  undisputed 
evidence  shows  that  if  it  was  liable  at  all  appellant  was  entitled  to 
some  compensation.  The  amount  of  that  compensation  was,  it  is 
true,  largely  in  the  discretion  of  the  jury,  but  they  had  no  right, 
under  the  evidence  as  to  mental  suffering  of  appellant,  as  disclosed 
by  the  evidence,  to  say  that  he  was  entitled  to  no  damages  therefor. 
If  the  one  dollar  was  intended  as  compensation,  which  it  clearly  was 
not,  it  is  too  small.     CArt.  1452,  Pev.  Stats.) 

Other  assignments  of  error  will  be  noticed  only  so  far  as  may  be 
necessary  to  do  so  for  the  purposes  of  another  trial. 

It  was  error  to  allow  appellee  to  interrogate  appellant,  on  cross- 
examination,  as  to  the  statements  made  by  him  on  a  former  trial, 
as  set  out  in  appellant's  bills  of  exceptions,  and  then  to  show  by  the 
transcript  of  the  stenographer's  notes  of  his  former  testimony  that 
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Bach  statements  were  contradictoTj  of  his  statements  on  the  present 
trial.  All  of  the  statements  so  inqnired  about  were  immaterial.  The 
credibility  of  a  witness  cannot  be  impeached  by  showing  that  he  has 
made  contradictory  statements  about  immaterial  and  collateral  mat- 
ters. Texas  &  Pacific  By.  Cq.  v.  Phillips,  91  Texas,  281;  Gulf,  C. 
ft  S.  F.  Ry.  Co.  V.  Kizziah,  86  Texas,  92.  As  the  amount  of  dam- 
ages to  which  appellant  was  entitled  depended  largely  upon  his  own 
testimony  as  to  his  distress  on  account  of  not  having  been  able  to 
reach  his  mother's  bedside  before  her  death,  this  impeachment  of 
his  credibility  was  calculated  to  be  most  prejudicial  to  him. 

We  are  also  of  the  opinion  that  it  was  improper  to  admit  in  evi- 
dence, over  appellant's  objection,  the  transcript  of  the  stenographer's 
notes  of  the  testimony  taken  upon  the  former  trial.  The  testimony 
of  the  former  trial  had  been  taken  down  by  the  official  stenographer 
and  a  copy  or  transcript  of  the  note©  mede,  some  time  afterwards, 
for  the  use  of  appell^s  counsel.  The  stenographer  testified  that 
such  transcript  was  a  correct  copy  from  his  notes  and  that  his  stenog- 
raphic notes  contained  a  true  and  correct  statement  of  the  evidence 
as  taken  down  at  the  trial.  There  appears  to  be  some  conflict  in 
the  authorities  upon  the  point,  but  we  are  inclined  to  hold  that  such 
paper  is  not  admissible  for  the. purpose  of  showing  the  testimony  of 
a  witness.  If  it  was  admissible  in  the  present  case  we  see  no  reason 
why,  for  the  same  reason  in  case  of  the  death  of  a  witness  his  entire 
testimony  upon  a  former  trial  could  not  be  shown  by  such  transcript 
of  the  stenographer's  notes.  Such  is  not  the  law  with  respect  to  a 
mere  written  statement  of  a  witness*  testimony  taken  down  at  the 
time  of  the  trial,  and  not  signed  by  him,  or  otherwise  certified  by 
him  to  be  correct.  The  Legislature  in  providing  for  the  appointment 
of  official  stenographers  and  the  taking  down  of  the  testimony  by 
them,  has  not  seen  proper  to  provide  for  such  use  of  the  stenogra^ 
pher's  notes,  or  a  transcript  thereof,  and  in  the  absence  of  such  pro- 
vision we  are  not  disposed  to  treat  them  otherwise  than  as  a  written 
statement  of  the  testimony  of  the  witness  taken  down  at  the  time, 
but  not  signed,  or  ceri;ified  by  him  in  any  way  to  be  correct.  (3 
Wigmore  Ev.,  sec.  1669.) 

It  was  error  to  submit  to  the  jury  as  an  issue  whether^  appellant 
would  have  gone  to  his  mother  if  he  had  received  the  notice  of  her 
illness  in  time.  The  undisputed  evidence  shows  that  he  would  have 
done  so,  as  shown  not  only  by  his  declarations  as  a  witness,  but  by 
his  actions  when  he  did  receive  the  notice.  Nor  does  the  evidence 
Feem  to  raise  the  issue  as  to  whether  appellant  could  have  reached 
his  mother  before  her  death  if  he  had  received  the  telephone  message 
promptly.  (Western  U.  Tel.  Co.  v.  Housewright,  5  Texas  Civ. 
App.,  1.) 

Neither  was  it  an  issuable  fact  that  appellant  suffered  at  least 
some  degree  of  mental  distress  on  account  of  not  having  been  able 
to  reach  his  mother  before  her  death.  It  was  shown  not  only  by 
his  own  testimony  but  by  that  of  others  that  his  relations  with  his 
moiher  were  most  tender  and  affectionate.     There  was  no   evidence 
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to  the  contrary,  or  to  contradict  the  positive  evidence  as  to  his  mental 
distress. 

We  are  of  the  opinion  that  the  evidence  does  not  present  the  issue 
of  contributory  negligence  of  the  sender  of  the  message  in  failing  to 
communicate  with  appellant  by  mail  or  to  have  recourse  to  the  tele- 
graph sooner  than  he  did.  Under  the  circumstances  he  had  no  reason 
to  suppose  that  either  would  be  more  available  than  the  telephone 
through  which  he  was  led  to  believe  by  appellee's  agent  that  appellant 
would  be  communicated  with  as  soon  as  such  communication  could 
be  had  by  any  means. 

It  was  improper  for  counsel  for  appellee  to  refer,  in  his  argument, 
to  the  fact  that  upon  a  former  trial  plaintiff  had  been  unable  to  get 
e  verdict,  and  it  was  likewise  very  reprehensible  for  the  foreman  of 
the  jury  upon  this  trial  to  be  endeavoring  to  find  out  how  the  jur)' 
stood  upon  such  former  trial.  We  refer  to  these  matters  only  lest 
our  silence  might  be  construed  as  an  approval  of  them. 

For  the  errors  indicated  the  judgment  is  reversed  and  the  cause 
remanded. 

Reversed  and  remanded. 


Missouri,  Kansas  &  Texas  Railway  Company  op  Texas  v.  Eunice 

Glass,  by  Next  Friend. 

Decided  April  17,  1907. 

1. — Carrier  of  PassengerB— Bamagei. 

Evidence  considered  and  held  to  support  a  recovery  of*$100,  damages,  in 
case  of  a  passenger  carried  beyond  her  destination  and  thereby  compelled  to 
walk  over  muddy  roads  and  incur  exposure  and  sickness. 

8. — ^Flag  Station — Stop— Knowledge  of  PasBenger*!  Destination. 

By  selling  a  ticket  for  a  flag  station  to  the  passenger,  the  railway  company 
undertook  to  stop  there  to  let  her  off,  and  was  not  excused  for  failure  by  the 
fact  that,  the  train  being  crowded,  the  conductor  did  not  take  up  the  ticket  in 
time  to  learn  that  he  had  a  passenger  for  such  station. 

Appeal  from  the  County  Court  of  Williamson  County.  Tried  be- 
low before  Hon.  Chas.  A.  Wilcox. 

T.  8.  Miller  and  W.  E.  Spell,  for  appellant. — ^That  the  evidence 
showed  no  damages  sustained:  Texas  &  P.  Ry.  Co.  v.  Cole,  66  Texas, 
563 ;  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Rossing,  26  S.  W.  Rep.,  243 ;  Gulf, 
C.  &  S.  F.  Ry.  Co.  V.  Head,  15  S.  W.  Rep.,  504;  Gulf,  C.  &  S.  F. 
Ry.  Co.  V.  Trott,  86  Texas,  414;  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Ryan, 
18  S.  W.  Rep.,  866 ;  Louisville  &  N.  Ry.  Co.  v.  Jordan,  66  S.  W.  Rep., 
28. 

Ignorance  of  passenger's  destination  as  an  excuse.  Houston  &  T.  C. 
Ry.  Co.  V.  Batchler,  73  S.  W.  Rep.,  981,  and  authorities  therein  cited. 

J.  F.  Taulbee  and  Nunn  £  Ward,  for  appellee. 
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ElBSON,  Associate  Justice. — This  is  an  action  by  appellee  against 
appellant  for  damages  on  account  of  appellant's  failure  to  stop  at  the 
station  to  which  she  had  purchased  a  ticket,  so  as  to  permit  her  to 
get  ofi  the  train  at  said  station. 

The  trial  before  court  and  jury  resulted  in  a  verdict  and  judgment 
for  appellee  in  the  sum  of  $100. 

Appellant's  contention  that  the  verdict  and  judgment  are  not  sup- 
ported by  the  testimony,  in  that  it  appears  therefrom  that  appellee 
received  no  injury  and  experienced  no  inconvenience  by  reason  of 
being  carried  past  her  destination,  is  not  sustained  by  the  record.  It 
appears  from  the  testimony  embraced  in  the  record  that  if  appellee 
had  been  permitted  to  get  off  the  train  at  the  station  called  for  in 
her  ticket,  she  would  have  been  provided  with  a  conveyance  to  her 
home,  but  that  she  was  carried  beyond  such  station  exceeding  a  mile 
and  a  half,  and  by  reason  thereof  was  compelled  to  walk  to  her  home, 
a  distance  of  from  two  to  two  and  one-half  miles,  over  roads  that 
were  so  wet  and  muddy  from  recent  rains  that  they  were  not  being 
generally  traveled  by  wagons  or  other  vehicles.  On  the  way  she  had 
to  cross  a  stream  by  walking  over  a  railroad  bridge  or  trestle  by 
stepping  from  tie  to  tie.  The  evidence  also  tends  to  show  that  ap- 
pellee contracted  a  cold,  as  the  result  of  exposure  in  making  the  trip 
from  the  station  to  her  home. 

We  think  there  is  ample  testimony  showing  injury  received  by 
appellee  as  the  proximate  result  of  appellant's  act  in  carrying  her 
past  the  station  of  her  destination.  By  the  sale  of  the  ticket  to  ap- 
pellee from  Georgetown  to  Katy  Lake,  appellant  contracted  with 
appellee  to  carry  her  to  the  latter  place,  and  to  let  her  oflE  at  that 
place,  although  it  was  a  flag  station.  (San  Antonio  &  A.  P.  Ry.  Co. 
V.  Dykes,  45  S.  W.  Eep.,  758.)  It  being  a  matter  of  contract,  ap- 
peUant  could  not  relieve  itself  from  its  obligation  thereunder  by 
showing  that  the  train  was  crowded  on  the  occasion,  and  the  employe 
whoee  duty  it  was  to  take  up  the  tickets  of  passengers  did  not  have 
sufficient  time  to  get  to  appellee  before  her  station  was  passed.  The 
appellant  having  sold  the  ticket,  is  conclusively  presumed  to  know 
of  its  undertaking  to  carry  appellee  to  the  station  of  her  destination, 
and  to  stop  the  train  a  reasonable  time  to  permit  her  to  get  off,  and 
it  was  its  duty  to  make  such  arrangements  as  were  necessary  to  com- 
ply with  its  obligation;  and,  not  having  done  so,  it  is  liable  for  the 
injury  received  by  appellee  as  the  proximate  result  of  such  failure. 

In  view  of  what  is  said  above,  it  follows  that  the  trial  court  did 

not  err  in  excluding  testimony  offered  by  appellant,  nor  in  refusing 

the  special  charges  requested  by  appellant.     Neither  was  there  error 

in  the  fourth  paragraph  of  the  main  charge  of  the  court,  of  which 

complaint  is  made  by  appellant  in  its  7tli  assignment  of  error. 

There  being  no  reversible  error  pointed  out  in  the  record,  the 
jadgment  of  the  court  below  ia  affirmed. 

Affirmed. 
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W.  W.  Cook  &  Wife  v.  J.  T.  Embrey. 

Decided  April  17,  1907. 

Parol  Bale  of  land — Speeiflc  Performance. 

A  parol  contract  for  the  conveyance  of  land,  though  followed  by  posaession 
and  improvements,  must  be  Bpecific  and  certain,  to  support  a  right  to  specific 
performance.  An  agreement  to  make  the  claimant  a  deed  to  "a  hcmie"  out  of 
a  large  tract  of  land  if  he  would  take  possession  and  protect  same  from  depre- 
dations on  the  timber,  etc.,  though  alleged  to  mean  a  conveyance  of  200  acres, 
or  at  least  160  acres,  including  his  improvements,  was  too  indefinite  to  authorize 
a  recovery  for  any  specific  portion  of  the  land. 

Appeal  from  the  District  Court  of  Hamilton  County.  Tried  be- 
low before  Hon.  N.  R.  Lindsey. 

Martin  &  Oeorge  and  H.  E.  Chesley,  for  appellant. — The  trial 
court  erred  in  sustaining  plaintiff's  general  demurrer  and  special 
exceptions  to  the  defendants^  original  answer  and  trial  amend- 
ment because  said  original  answer  and  trial  amendment  taken  to- 
gether stated  a  good  defense  to  plaintifPs  cause  of  action.  Wells  v. 
Davis,  77  Texas,  636;  Harold  v.  Sumner,  78  Texas,  581;  Watson 
V.  Baker,  71  Texas,  739;  Baker  v.  DePreese,  2  Texas  Civ.  App.,  524; 
Baker  v.  Clark,  2  Texas  Civ.  App.,  530;  LaMafiter  v.  Dickson,  17 
Texas  Civ.  App.,  473;  91  Texas,  593;  Davis  v.  Portwood,  20  Texas 
Civ.  App.,  548. 

A.  R.  Eidson,  for  appellee. — ^In  order  to  enforce  specific  perform- 
ance of  a  parol  sale  or  contract  to  sell  land  the  terms  of  such  contract 
must  be  specific  and  certain.  Bracken  v.  Hambrick,  25  Texas,  412; 
Edwards  v.  Norton,  48  Texas,  297;  Taylor  v.  Ashley,  15  Texas,  50; 
Eason  v.  Eason,  61  Texas,  227. 

KEY,  Associate  Justice. — Appellee  brought  this  suit  against  ap- 
pellants, seeking  to  recover  a  particular  tract  of  land.  Appellante* 
answer  included  a  general  demurrer,  general  denial,  disclaimer  as  to 
all  the  land  except  200  acres,  which  appellants  claim  title  to  under 
a  parol  contract  of  sale. 

The  answer,  in  substance,  alleged  that  John  and  Margaret  Brophy, 
who  were  then  joint  owners  with  other  persons  not  named,  made  a 
parol  contract  with  the  defendant,  W.  W.  Cook,  to  the  effect  that 
if  he  would  take  possession  of  the  tract  of  land,  of  which  the  200 
acres  claimed  by  him  is  a  part,  and  would  protect  that  and  other 
lands  owned  by  the  Brophys  and  other  joint  owners  from  depreda- 
tions upon  the  timber  growing  on  said  lands,  and  attend  to  the  ren- 
dition and  payment  of  taxes  thereon,  until  the  youngest  joint  owner 
became  of  age,  they  would  make  him,  the  defendant,  a  deed  to  a  home 
out  of  said  land.  The  answer  alleged  compliance  with  the  contract 
by  the  defendant,  and  that  he  had  made  valuable  improvements  upon 
the  200  acres  of  land  claimed;  and  he  prayed  for  specific  perform- 
ance, and  that  he  be  quieted  in  his  title  to  the  200  acres. 

The  answer   failed  to   show  that  anyone   agreed  or  promised  to 
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convey  to  the  defendant  the  200  acres  of  land  described  in  his  answer, 
or  any  portion  thereof.  It  did  allege  ^Hhat  he  now  believes  that  his 
grantors  meant  by  the  expression  that  they  would  give  him  a  home, 
that  they  would  give  him  the  usual  homestead  exemption  provided 
for  in  the  Constitution  of  this  State,  of  200  acres,  and  so  believing 
he  alleges  it  to  be  a  fact  that  it  was  in  contemplation  of  his  grantors 
to  deed  him  for  his  services  aforesaid  200  acres  of  land  wherever 
he  should  choose  to  make  his  home,  and  he  says  that  said  200  acres 
including  his  improvements,  are  meted  and  bounded  in  Exhibit  *A/ 
He  further  alleges  that  said  expression  could  not  have  meant  a  less 
number  of  acres  than  that  included  in  the  ordinary  preemption  of 
160  acres/'  The  allegation  that  he  now  believes  that  by  the  expres- 
sion that  they  would  give  him  a  home  it  was  in  contemplation  that 
they  would  deed  him  200  acres  to  be  selected  by  him,  is  not  an  al- 
legation that  such  was  the  terms  of  the  contract  agreed  upon  between 
the  parties.  In  fact,  the  defendant's  averment  that  he  now  believes, 
etc.,  carries  with  it  tiie  implication  that  at  the  time  the  contract  was 
made  he  did  not  so  understand  it.  Also  his  averment  that  the  ex- 
pression referred  to  could  not  have  meant  a  less  number  of  acres 
than  160,  is,  in  effect,  an  admission  that  the  expression  was  ambig- 
uous, and  left  it  uncertain  whether  the  intention  was  to  convey  160 
or  200  acres  of  land. 

The  plaintiff  filed  and  presented  a  general  demurrer  to  the  de- 
fendants* answer,  but  the  judgment  shows  that  in  presenting  that 
demurrer,  in  response  to  a  request  made  by  the  defendants^  counsel, 
the  plaintiff's  counsel  specifically  pointed  out  his  objections  to  the 
answer,  which  were  (1)  that  it  was  within  the  statute  of  frauds, 
and  did  not  state  such  equities  as  would  take  it  out  of  that  statute; 
(2)  because  it  did  not  state  what  interest  John  and  Margaret  Brophy 
owned  in  the  land  on  the  9th  day  of  July,  1877,  when  the  contract 
was  alleged  to  have  been  made,  and  did  not  show- who  were  the  other 
joint  owners,  nor  the  respective  interests  of  the  joint  owners;  (3) 
Ihat  it  did  not  show  whether  Margaret  Brophy's  interest  in  the  prop- 
erty was  her  separate  estate  or  was  community  property  between  her 
and  John  Brophy;  (4)  because  the  facts  pleaded  were  not  sufficiently 
certain,  specific  and  definite  to  show  a  valid  parol  agreement  to  sell; 
(6)  it  failed  to  allege  the  number  of  acres  covered  by  the  contra<jt, 
nor  when  the  contract  was  to  be  performed. 

The  judgment  recites  that  these  objections  were  considered  by  the 
court  as  special  exceptions,  and  were  sustained,  whereupon  the  de- 
fendant filed  a  trial  amendment,  to  which  the  plaintiff  interposed  a 
general  demurrer  and  two  special  exceptions,  which  were  by  the  court 
sustained ;  and  the  defendants  then  agreed  that  the  case  might  be 
withdrawn  from  the  jury  and  judgment  rendered  for  the  plaintiffs, 
the  defendants  not  waiving  but  preserving  their  exceptions  to  the 
court's  action  in  sustaining  the  exceptions  to  their  pleadings. 

The  trial  amendment  referred  to  avers,  in  substance,  that,  rely- 
ing on  the  promise  of  the  privities  of  the  plaintiff,  the  defendant 
made  the  improvements  on  the  land  as  set  out  in  his  original  answer^ 
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under  and  by  virtue  of  the  contract  pleaded  therein,  and  that  sucli 
improvements  had  enhanced  the  value  of  the  land  to  the  extent  of 
$1,205.  It  also  alleged  that  since  the  making  of  his  contract  of 
July  9,  1877,  he  had  faithfully  performed  his  part  thereof,  and  that 
his  services  so  rendered  were  worth  $1,460,  and  that  the  rental  value 
of  the  land  did  not  exceed  $25  per  year.  It  was  also  alleged  that  the 
allegation  of  joint  ownership  in  the  original  answer  was  made  under 
a  misapprehension  of  fact,  and  that  John  and  Margaret  Brophy  were 
sole  owners  of  the  land  at  the  date  of  the  contract;  and  he  prayed, 
in  the  event  it  should  be  held  that  he  was  not  entitled  to  recover  the 
land,  that  he  recover  the  value  of  his  services  and  improvements. 

As  before  stated,  the  plaintiff  interposed  a  general  demurrer  and 
two  special  exceptions  to  the  trial  amendment.  The  special  excep- 
tions were  to  the  effect  (1)  that  the  trial  amendment  failed  to  show 
facts  which  rendered  the  plaintiff  liable  for  the  money  demand,  and 
showed  that  the  same  was  barred  by  limitation;  (2)  that  said  amend- 
ment embraced  a  misjoinder  of  causes  of  action. 

There  are  no  assignments  of  error  in  the  record,  appellant's  con- 
tention being  that  in  sustaining  the  exceptions  urged  to  his  pleading 
the  trial  court  committed  fundamental  error.  Accepting  this  con- 
tention of  fundamental  error  as  correct,  we  have  considered  the  ap- 
peal, and  reached  the  conclusion  that  reversible  error  is  not  shown. 
It  may  be  conceded  that  some  of  the  objections  urged  against  the 
answer  were  not  tenable,  and  should  not  have  been  sustained,  but 
we  are  of  opinion  that  the  general  demurrer  was  well  taken.  It  is 
well  settled  that  in  order  to  enforce  specific  performance  of  a  parol 
contract  for  the  sale  of  land  the  terms  of  such  contract  must  be 
specific  and  certain.  (Bracken  v.  Hambrick,  25  Texas,  412;  Edwards 
V.  Norton,  48  Texas,  297;  Taylor  v.  Ashley,  16  Texas,  50.) 

The  pleading  under  consideration  failed  to  meet  the  requirements 
of  the  rule  referred  to,  for  the  reason  that  it  did  not  show  any  agree- 
ment to  convey  any  particular  or  certain  quantity  of  land,  and  espe- 
cially any  part  of  the  200  acres  claimed  in  the  pleading. 

No  error  is  shown  and  the  judgment  is  affirmed. 

Affirmed. 


Missouri^  Kansas  &  Texas  Railway  Company,  of  Texas,  v.  L.  V. 

Mehkitt,  et  al. 

Decided  April  17,  1907. 
1. — Charge. 

Requested  instructions  on  damage  to  land  by  overflow  held  properly  refused 
because  embraced,  in  substance,  in  the  charge  given. 

2. — Same — Overflow — ^Damage— Johnson  Grass. 

Instructions  as  to  the  measure  of  damages  for  injury  to  land  by  spread 
of  Johnson  grass  thereon,  washed  upon  it  by  overflow,  held  correct  when  con- 
sidered in  connection  with  entire  charge. 

3. — Charge — ^Proximate  Cause — Orerflow. 

An  instruction  permitting  recoveiy  for  injury  to  land  proximately  caused 
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liy  the  digging  of  a  ditch,  was  not  erroneous  for  failing  to  limit  recovery  to  in- 
juries caused  by  diversion  of  water  by  such  ditch,  which  was  remote  from 
pUuntifTs  land  and  capable  of  injury  thereto  only  by  diversion  of  water  upon 
it. 

Appeal  from  the  District  Court  of  Bell  County.  Tried  below 
before  Hon.  John  M.  Furman. 

T.  8.  Miller  and  Tyler  &  Tyler  for  appellant. 
A,  i.  Curtis  and  J.  B.  McMahon,  for  appellees. 

KEY,  Associate  Justice. — The  nature  and  result  of  this  suit  is 
stated  as  follows  in  appellant's  brief:  Appellees,  Queen  V.  Merritt 
and  her  husband,  John  H.  Merritt,  sued  the  Missouri,  Kansas  &  Texas 
fiaQway  Company  of  Texas,  in  the  District  Court  of  Bell  County, 
Texas,  on  May  23,  1905,  for  damages  to  their  114  acre  tract  of  land 
near  Little  River  in  Bell  County,  Texas,  occasioned  by  overflows 
during  the  months  of  April  and  May,  1905,  alleged  to  have  been  due 
to  the  negligent  construction  and  maintenance  of  appellant's  em- 
bankment, culverts,  sluices,  right-of-way  ditches,  and  especially  of  a 
ditch  cut  by  the  railway  company  from  the  east  to  the  west  side  of 
the  right  of  way  near  Hatrick's  gin,  about  two  miles  above  appellees*- 
land,  which  ditch  is  alleged  to  have  diverted  the  surface  water,  which 
would  naturally  have  gone  down  the  east  side  of  the  right  of  way 
and  not  reached  appellees'  land,  over  to  the  west  side  and  conveyed 
the  same  to  a  point  immediately  above  appellees'  land,  where  it  was 
discharged,  overflowing  their  land  and  spreading  Johnson  grass  roots 
and  seed  thereon,  to  their  damage  by  reason  of  water  $800  and  by 
Johnson  grass  $500. 

Appellant  answered  by  general  denial  on  the  30th  day  of  May, 
1905. 

Verdict  and  judgment  were  rendered  on  September  25,  1906,  in 
favor  of  appellee  for  $700  damage  by  water  and  $300  damage  by 
Johnson  grass.  Appellant  filed  motion  for  new  trial  on  September 
26,  1906,  which  was  overruled,  and  having  given  notice  of  appeal 
brings  the  cause  before  this  court  upon  the  assignments  of  error  con- 
tained in  its  brief. 

Opinion. — ^The  first  assignment  of  error  complains  of  the  refusal 
of  a  requested  instruction  to  the  effect  that  if  it  was  shown  by  the 
evidence  that  if  the  railroad  had  never  been  built,  the  same  amount 
of  water  would  have  been  conveyed  over  the  cultivated  fields  and 
through  the  natural  and  artificial  channels  onto  the  plaintiffs'  land, 
the  jury  should  find  for  the  defendant.  This  instruction  was  prop- 
erly refused,  because  it  was,  in  substance  and  effect,  embraced  in 
the  charge  given  by  the  court.  And  the  same  may  be  said  in  refer- 
ence to  the  second  assignment,  which  complains  of  the  refusal  to 
give  a  requested  instruction.  In  the  court's  charge  we  find  an  in- 
struction that  is  almost  a  literal  copy  of  the  one  that  was  refused. 

The  third  assignment  of  error  complains  of  so  much  of  the  court's 
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charge  as  reads  as  follows:  'If  you  find  for  the  plaintiffs  and  find 
that  plaintiffs'  said  land  was  injured  by  Johnson  grass  and  roots  be- 
ing washed  thereon,  then  the  measure  of  damages  resulting  from  said 
Johnson  grass  would  be  the  reasonable  costs  of  extirpating  the  same 
and  placing  the  land  in  the  same  condition  it  was  in  before  said  grass 
and  roots  were  deposited  thereon."  The  sentence  quoted  does  not 
include  all  of  the  charge  upon  that  subject,  the  remainder  being 
as  follows:  "And  if  you  find  that  there  was  Johnson  grass  on  said 
land  before  the  ditch  was  constructed  and  before  the  alleged  overflow 
deposited  additional  Johnson  grass  thereon,  then  the  plaintiffs  would 
only  be  entitled  to  the  reasonable  expense  of  extirpating  or  eradicating 
such  additional  Johnson  grass  as  may  have  thus  been  washed  and 
carried  thereon,  as  the  direct  and  proximate  result  of  the  digging  of 
said  ditch.'* 

When  construed  together  it  seems  quite  clear  that  the  jury  could 
not  have  understood  that  they  could  allow  for  the  cost  of  eradicating 
any  Johnson  grass  except  such  as  the  defendant  caused  to  reach  and 
grow  upon  the  land.  Nor  does  this  charge  authorize  a  double  re- 
covery. 

The  fourth  assignment  complains  of  the  last  sentence  of  the  charge 
as  quoted  above  as  not  stating  the  law  correctly.  The  court  had  pre- 
viously instructed  as  follows: 

"If  you  find  for  plaintiff  and  should  further  find  that  said  land 
would  have  been  overflowed  and  injured,  in  the  months  of  April  and 
May,  1905,  by  the  flow  of  surface  water  flowing  in  its  natural  drain- 
age, regardless  of  the  existence  of  said  ditch,  but  if  you  further  find 
that  said  ditch  did  divert  other  surface  water  from  its  natural  flow, 
and  caused  thereby  an  increased  flow  of  same,  over  said  land  to  its 
additional  injury,  then  the  plaintiff  would  only  be  entitled  to  re- 
cover of  defendant  such  increased  or  additional  injury,  if  any,  in 
excess  of  what  it  would  have  suffered  had  the  ditch  not  been  con- 
structed, as  the  evidence  might  disclose  resulted  from  such  increased 
volume  of  water  so  diverted  from  its  natural  flow  by  said  ditch,  if 
any.'' 

Construing  these  paragraphs  together,  we  think  the  law  was  stated 
correctly,  and  that  the  jury  could  not  have  been  misled  to  the  injury 
of  appellant. 

Fnder  the  fifth  assignment  the  court's  charge  in  reference  to  the 
measure  of  damages  on  account  of  the  ditch,  is  criticised,  because  it 
uses  the  language  ''as  the  direct  and  proximate  result  of  the  digging 
of  said  ditch,*'  the  contention  being  that  it  should  have  read:  as 
the  direct  and  proximate  result  of  the  diversion  of  water  from  its 
natural  channel  bv  the  digging  of  the  ditch.  Tliis  criticism  is  with- 
out merit.  The  ditch  was  not  near  the  plaintiffs'  land,  and  the  only 
way  it  could  have  been  the  proximate  cause  of  injury  to  their  land 
would  have  been  by  diverting  water  upon  it;  and  as  to  the  ditch, 
the  case  was  tried  and  submitted  upon  that  theory  only. 

The  sixth  and  last  assignment  assails  the  verdict  as  being  contrary 
to  the  testimony.  This  assignment  is  overruled.  "While  appellant 
submitted  evidence  quite  sufficient  to  have  supported  a  verdict  in  its 
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favor,    aj^ellees   presented  testimony  which '  snstains  the   finding   of 
file  jury  in  their  favor. 
No  reversible' error  has  been  shown  and  the  judgment  is  aflfirmed. 

Affirmed. 
Writ  of  error  refused. 


M.  B.  Weaves   et  al.    v.  S.  E.  Manlby    bt  al. 

Decided  April  17,  1»07. 

BiTOTce — ^Partition — ^Xnterrentlon. 

In  an  action  for  divorce  and  for  partition  of  land  between  plaintiff  and 
defendant,  others  claiming  an  interest  in  the  lands  sought  to  be  partitioned 
should  be  permitted  to  intervene  in  that  branch  of  the  case. 

Appeal  from  the  District  Court  of  Kaufman  County.  Tried  be- 
low before  Hon.  J.  E.  Dillard. 

Lee  B.  Stroud,  for  appellants. 

No  briefs  f(tr  appellees  were  on  file. 

FISHEE^  Chief  Justice. — S.  E.  Manley  instituted  this  suit  against 
D.  J.  Manley  for  divorce,  and  also  to  recover  title  to  a  part  interest 
in  certain  lands  described  in  her  petition,  and  for  partition  of  the 
same  between  herself .  and  defendant,  D.  J.  Manley.  Appellants  in 
iiiis  ease.  Weaver  and  others,  intervened  in  that  suit,  and  set  up  and 
claimed  an  interest  of  200-280  in  the  tract  of  land  sought  to  be  par- 
titioned, alleging  that  80-280  interest  belonged  either  to  the  plain- 
tiff or  the  defendant,  or  both. 

Plaintiff  and  defendant  filed  a  general  demurrer  to  the  petition  of 
interveners,  which  was  sustained  by  the  trial  court  and  the  interven- 
tion dismissed.  The  petition  of  intervention  sets  up  and  alleges  a 
title  to  the  interest  of  the  lands  sued  for,  and  requests  that  they  be 
permitted  to  participate  in  the  partition  and  division,  and  that  their 
interest  be  set  aside  and  allotted  to  them.  The  petition  states  a 
cause  of  action,  and  it  afiirmatively  appears  from  the  averments  that 
the  interveners  are  proper  and  necessary  parties  to  the  partition,  pro- 
Tided  the  facts  alleged  are  true. 

No  reason  appears  of  record  why  the  trial  court  sustained  the 
demurrer  and  dismissed  the  plea  of  intervention.  There  ia  nothing 
in  the  statute  regulating  proceedings  for  divorce  that  would  prohibit 
a  joint  owner  of  lands  that  might  be  in  controversy  between  the  hus- 
band and  wife  to  become  a  party  to  a  proceeding  looking  towards 
the  partition  of  such  lands.  Of  course,  the  general  principle  is  that 
where  the  purpose  is  to  partition  and  divide  the  common  property 
among  the  co-owners,  all  having  an  interest  are  necessary  parties; 
and  we  see  no  reason  why,  so  far  as  the  purpose  of  partition  is  con- 
cerned, the  interveners  should  be  denied  the  right  to  become  parties 
to  the  salt    Of  course,  they  have  no  interest  in  the  proceeding  merely 
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looking  to  a  divorce,  and  the  decree  of  the  trial  court  upon  that  sub- 
ject will  not  be  disturbed;  but  bo  much  of  the  decree  as  Bustains  ihe 
demurrer  and  dismiBBes  the  interveners'  cause  of  action  that  seeks 
partition  will  be  reversed. 

Affirmed  in  part  and  reversed  and  remanded  in  pari. 


B.   T.   BUBQE    ET  AL.     V.  JaCOB  HiNDS. 
Decided  April  17,   1907. 

1. — Sequestration — ^Replevy  Bond — Conditions. 

In  sequestration  proceedings  the  replevy  bond  prescribed  for  personal  prop- 
erty is  essentially  different  from  that  prescribed  for  real  property  and  one 
can  not  perform  the  office  of  the  other. 

2. — Same — Common  Law  Obligation. 

A  sequestration  replevy  bond  conditioned  as  prescribed  for  the  replevy  of 
personal  property  is  not  binding  as  a  common  law  obligation  upon  the  sureties 
on  the  bond  when  given  for  the  replevy  of  land.  To  sustain  a  bond  under  the 
common  law  it  must  appear  that  the  person  seeking  to  enforce  the  same  agreed 
and  consented  to  the  contract  evidenced  thereby  with  the  makers  thereof. 

8. — Same — ^Replevy — ^Damages. 

Where  the  defendant  in  a  sequestration  suit  replevied  the  land  in  contro- 
versy and  thereby  prevented  the  plaintiff  from  putting  his  tenant  in  possession 
tfnd  so  destroyed  a  rental  contract,  the  defendant  is  liable  in  damages  to  the 
plaintiff  for  the  rent  so  lost.  The  designation  of  that  sum  in  the  judgment  as 
rents,  was  immaterial. 

• 

Appeal  from  the  Fifty-eighth  District  Court,  Jeffeorson  County. 
Tri^  below  before  Hon.  W.  H.  Pope. 

Marvin  Scurloch  and  Chester  &  Da  Ponte,  for  appellants. — ^De- 
fendant's replevy  bond  is  not  conditioned  as  required  by  the  statute 
for  the  replevy  of  land,  and  is  more  onerous  upon  appellants  than 
required  by  law,  and  the  court,  therefore,  erred  in  rendering  judg- 
ment against  A.  E.  Broussard  and  Marvin  Scurlock,  sureties  thereon. 
Rev.  Stats.,  arts.  4875  and  4874;  Haile  v.  Oliver,  52  Texas,  443; 
Wooters  v.  Smith,  56  Texas,  198;  Colorado  City  Nat.  Bank  v.  Lester, 
73  Texas,  546;  Leverett  v.  Meeks,  68  S.  W.  Rep.,  302. 

If  appellants  are  liable  at  all  it  is  for  the  rental  value  of  the  land, 
and  not  for  what  some  third  person  may  have  agreed  to  pay  ap- 
pellee therefor.  Rev.  Stats.,  art.  4875;  Haney  v.  Clark,  65  Texas, 
94;  Greshom  v.  Harcourt,  75  S.  W.  Rep.,  808;  Moore  v.  Temple,  43 
S.  W.  Rep.,  843;  Texas  &  P.  R.  R.  Co.  v.  Randle,  18  Texas  Civ. 
App.,  352. 

A.  T.  Watts  and  P.  A.  Dowlen,  for  appellee. — ^As  appellants  did 
not  make  any  motion  to  quash  the  replevy  bond,  and  did  not  make 
any  objection  to  its  admission  in  evidence,  the  court  did  not  err  in 
rendering  judgment  thereon  against  said  sureties.  Jones  v.  Hays, 
27  Texas,  1;  Leona  Irrigation,  M.  &  C.  Co.  v.  Roberts,  62  Texas. 
622;  Colorado  City  Nat.  Bank  v.  Lester  &  H.,  73  Texas,  642. 
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PLY,  Associate  Justice. — Appellee  instituted  this  suit  against 
B.  T.  Burge  and  H.  H.  Schaper  to  try  title  to  500  acres  of  land  out 
of  the  Shelby-Corzine  survey  in  Jefferson  County,  and  for  damages 
in  the  sum  of  $1,036,  and  at  the  same  time  applied  for  and  obtained 
a  writ  of  sequestration  and  levied  the  same  on  the  land.  E.  T.  Burge 
and  H.  H.  Schaper  replevied  the  land  with  A.  E.  Broussard  and 
Marvin  Scurlock  as  sureties  on  their  replevy  bond.  The  cause  was 
tried  by  the  court  without  a  jury,  the  only  contest  being  as  to  the 
right  of  appellee  to  recover  damages  on  the  replevy  bond,  appellants 
Burge  and  Schaper  having  admitted  that  appellee  had  title  to  the 
land  and  should  recover  it. 

The  following  replevy  bond  signed  by  appellants  was  placed  in 
evidence,  over  the  objection  of  appellants:  *^ Jacob  Hinds  v.  R.  T. 
Burge,  et  al..  No.  5474.  In  District  Court  of  Jefferson  County. 
Whereas,  by  virtue  of  a  writ  of  sequestration,  dated  November  28, 
1905,  issued  out  of  the  District  Court  of  Jefferson  County,  State  of 
Texas,  in  favor  of  Jacob  Hinds  against  E.  T.  Burge  and  H.  H. 
Schaper  in  a  certain  suit  therein  pending,  wherein  the  said  Jacob 
Hin^  is  plaintiff  and  .  .  .  defendant,  No.  5474,  Eas  Landry, 
sheriff  of  said  county,  has  seized  and  taken  the  following  described 
property  in  the  possession  of  E.  T.  Burge,  to  wit:  The  land  described 
in  plaintiff^s  petition  and  writ  of  sequestration  on  file  among  the 
paper  of  this  cause,  and  which  are  here  referred  to  for  a  more  par- 
ticular description,  and  which  by  said  sheriff  has  been  valued  at 
$10,000.  Now,  therefore,  in  consideration  that  said  property  has 
been  permitted  to  remain  in  the  hands  of  E.  T.  Burge,  one  of  the 
defendants,  we,  E.  T.  Burge,  as  principal,  and  the  other  subscribers 
hereto  as  sureties,  acknowledge  ourselves  bound  to  pay  to  Jacob 
Hinds,  plaintiff,  the  sum  of  $20,000,  conditioned  that  the  said 
B.  T.  Burge  will  not  remove  the  said  property  out  of  the  county; 
or  that  he  will  not  waste,  ill-treat,  injure  or  destroy,  sell  or  dispose  of 
the  same,  and  that  he  will  have  said  property  with  value  of  the  fruits, 
hire  or  revenue  thereof  forthcoming  to  abide  the  decision  of  the  court, 
or  that  he  will  pay  the  value  thereof,  and  of  the  fruits,  hire  or  revenue 
of  the  same  in  case  he  shall  be  condemned  so  to  do.^' 

The  first  assignment  presents  as  error  the  action  of  the  court  in 
admitting  the  bond  in  evidence  and  in  rendering  judgment  against 
the  sureties  thereon.  It  is  apparent  that  the  bond  is  the  one  pre- 
scribed in  article  4874,  Eevised  Statutes,  in  cases  where ''personal 
property  is  levied  on,  and  has  none  of  the  requirements  of  a  bond 
when  real  estate  is  sequestered,  the  requisites  of  which  are  prescribed 
in  article  4875.  The  bond  was  invalid  as  a  replevy  bond  for  real 
estate.  The  bonds  prescribed  for  personal  property  and  for  real  prop- 
erty are  essentially  different  and  one  cannot  perform  the  oflRce  of 
the  other.  Haile  v.  Oliver,  52  Texas,  443.  In  that  case  it  was  held 
that  a  replevy  bond,  given  where  both  real  and  personal  property 
were  levied  upon,  that  contained  only  the  requirements  of  a  bond 
for  personal  property,  was  not  good  for  the  real  property. 

The  bond  was  not  good  under  the  statute,  and  the  question  arises, 
can  it  be  enforced  as  a  common  law  bond  in  this  case?    We  do  not 
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think  that  the  bond  is  good  as  a  common  law  bond«  To  sustain  the 
bond  under  the  common  law>  it  mnst  appear  that  the  persons  seeking 
to  enforce  the  same^  or  those  persons  with  whom  they  are  in  privity, 
agreed  and  consented  to  the  contract  evidenced  thereby  with  the 
makers  thereof.  In  this  case,  as  in  that  of  Wooters  v.  Smith,  56 
Texas,  198,  it  can  be  said:  "There  is  no  such  agreement  set  up  in 
the  pleadings  in  this  case,  and  the  case  is  made  to  stand  nakedly 
upon  the  agreement,  evidenced  by  the  bond,  made  between  the  oflB- 
cer  and  the  makers;  this  is  not  sufficient  in  a  contract  which  the 
law  has  not  empowered  the  officer  to  make/'  Most  of  the  terms  of 
the  bond  were  incapable  of  performance  in  connection  with  land  and 
the  sureties  did  not  bind  themsdves  to  pay  the  rents  which  it  was 
adjudicated  they  should  pay  to  appellee. 

Appellee  sued  for  damages  for  the  unlawful  withholding  of  pos- 
session of  the  land  on  the  part  of  the  defendants,  alleging  that  he 
had  entered  into  a  written  rental  contract  with  one  Johnson,  whereby 
he  bound  himself  to  pay  appellee  the  sum  of  $1,036  for  the  use  of 
the  land,  which  contract  was  destroyed  by  reason  of  the  defendants 
refusing  to  allow  appellee  to  put  his  renter  in  possession  of  the  land. 
Under  that  allegation  the  contract  between  Johnson  and  appellee 
was  permissible  in  evidence.  The  land  had  been  rented  to  Johnson 
for  the  purpose  of  raising  a  crop  of  rice  in  the  year  1906,  and  if  the 
possession  of  Burge  and  Schaper  was  the  cause  of  the  loss  of  the 
$1,036  that  Johnson  had  agreed  to  pay,  they  would  be  liable,  no  mat- 
ter whether  they  were  in  possession  of  the  land  for  only  two  months 
or  not.  The  question  was,  did  they  cause  appellee  to  lose  the  $1,036 
that  Johnson  had  agreed  to  pay  for  the  rent  of  the  land? 

There  was  evidence  to  the  effect  that  Johnson  had  deposited  a 
certified  check  for  $1,036,  which  was  to  be  delivered  to  appellee  when 
he  placed  Johnson  in  possession  of  the  land.  Burge  and  Schaper 
prevented  a  consummation  of  the  contract  by  withholding  possession 
of  the  land  which  they  acknowledged  was  not  theirs.  The  $1,036 
was  recoverable  as  damages,  and  not  as  rents,  under  the  allegations 
of  the  petition,  but  the  designation  of  that  sum  as  rents  in  the  judg- 
ment is  immaterial.  The  allegations  and  testimony  justified  a  judg- 
ment for  that  sum  against  Burge  and  Schaper.  Whether  the  rental 
value  of  the  land  was  equal  to  what  Johnson  had  bound  himself  to 
pay  did  not  matter,  for  if  he  had  bound  himself  to  pay  that  sum  if 
the  land  was  put  into  his  possession  and  had  given  a  certified  check 
for  the  amount,  and  Burge  and  Schaper  prevented  the  contract  from 
being  carried  into  execution  they  would  be  liable  for  the  damages 
arising  from  their  conduct.  . 

The  judgment  will  be  reversed  and  ihe  cause  dismissed  so  far  as 
the  sureties  on  the  replevy  bond  are  concerned,  but  as  to  Burge  and 
Schaper  it  will  be  affirmed. 

Dismissed  in  part  and  affirmed  in  part. 
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J.  G.  Eeiningeb  v.  William  Panneu. 

Decided  April  17,  1907. 

1.— School  Land — ^Actual  Settlement — Snbstitnte  Pnrohaier. 

A  substitute  purchaser  of  school  land  who  complies  with  all  the  require- 
ments of  the  law  in  the  matter  of  such  purchase,  will  obtain  good  title  as  agpBiinst 
a  second  applicant,  even  though  the  original  purchaser  had  not  complied  with 
the  law  in  the  matter  of  actual  settlement  on  the  land.  The  substituted  pur- 
chaser becomes  in  all  respects  an  original  purchaser. 

S. — Same — ^Asslsrnment  of  Payments. 

The  substituted  purchaser  is  entitled  to  credit  for  previous  payments  made 
by  the  original  purchaser  when  duly  assigned  to  him. 

Error  from  the  District  Court  of  Brewster  Connty.     Tried  below 
before  the  Hon.  B.  C.  Thomas. 

W.  Van  Sickle,  for  plaintiff  in  error.  Cited  Spence  v,  Dawson, 
70  S.  W.  Sep.,  73;  Johnson  v.  Bibb,  75  S.  W.  Kep.,  71. 

Oeo.  M.  Thurmond,  for  defendant  in  error. 

JAMBS,  Chief  Justice. — Plaintiff  Beininger  sued  appellee,  alleg- 
ing that  on  October  20,  1905,  he  duly  filed  application  to  purchase 
section  124,  block  22,  G.  H.  &  S.  A.  By.  Co.  as  on  actual  settler 
under  the  Acts  of  1905,  which  was  awarded  to  him,  and  that  he 
made  his  settlement  thereon.  That  thereafter  on  October  20,  1905, 
he  filed  his  application  in  due  tomx  to  purchase  section  116,  block 
6.,  M.  K.  &  T.  By.  Co.  as  an  additional  section  to  his  home  sec- 
tion; paid  into  the  State  Treasury  $16  at  the  time;  that  said  ad- 
ditionid  section  was  within  a  radius  of  five  miles  from  his  said  home 
section  124,  and  at  the  time  it  was  classified  and  valued  by  the  Com- 
missioner of  the  General  Land  OfiSoe  as  dry  grazing  land  at  one 
dollar  per  acre.  That  thereafter,  to  wit,  on  December  1,  1905,  the 
defendant  entered  upon  said  section  116  and  ejected  plaintiff,  there- 
from and  now  holds  and  possesses  the  same  against  plaintiff;  that 
plaintiff  is  entitled  to  possession  thereof.  That  one  J.  H.  feing  pre- 
tended to  buy  same  from  tlie  State  upon  his  application  as  an  actual 
settler,  and  afterwards  about  June  9,  1905,  transferred  it  to  de- 
fendant. Plaintiff  charges  that  no  settlement  of  any  character  and 
no  personal  residence  thereon  was  made  by  King,  and  that  he  aban- 
doned it  and  never  resided  upon  it.  And  that  the  defendant  Pannell 
has  never  made  any  character  of  settlement  upon  same  since  his  pur- 
chase, and  if  it  should  appear  that  he  did  settle  upon  it,  still,  the 
failure  of  the  original  purchaser  to  settle  and  reside  thereon  invali- 
dates said  sale.  Tlie  prayer  was  for  the  title  and  possession,  and  that 
the  sale  to  King  be  declared  null  and  void.  The  defendant  answered 
by  general  demurrer,  which  does  not  appear  to  have  been  presented 
to  or  acted  upon  by  the  court,  and  by  plea  of  not  guilty  and  general 
denial.     Judgment  was  for  the  defendant. 
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The  facts  were  agreed  upon  in  substance  as  follows :    That  Beininger 
duly  acquired  section   124.     That   section   116    (the  section   in   con- 
troversy)   was   applied   for   by   him   as    additional   land   to   his   said 
home  section  on  October   14,   1905,  that  it  was  duly  classified   and 
valued  at  one  dollar  an  acre  at  the  time,  that  he  paid  1-40  of  the 
price  into  the  State  Treasury  and  that  the  application  was  rejected 
for  the  reason  that  that  section  had  theretofore  been  sold  to  J.  H. 
King,  the  vendor  of  the  defendant,  and  defendant  had  theretofore  been 
substituted  by  the  State  for  J.   H.  King  as  the  original  purchaser. 
That  J.   H.   King  had  applied  to   purchase  the  section   on   August 
1,  1903,  it  being  then  classified  and  appraised  at  one  dollar  an  acre, 
and  paid  1-40  of  the  price  into*  the  State  Treasury,  and  the  same  was 
awarded  to  him;   that  he  had  maxie  all  payments  necessary  to   be 
paid   to   the   State   Treasurer   and   duly   and   regularly   assigned   and 
transferred  the  section  to  defendant  Pannell,  which  conveyance  was 
duly  and  regularly  filed  and  recorded  in  Brewster  county  and  in  the 
General  Land   Office  and  was   duly  recognized   as  an   assignment  of 
the  rights  and  interest  of  the  said  King  in  and  to  said  section  by 
the  Commissioner  of  the  General  Land  Office,  and  he,  the  said  Pan- 
nell, was,  on  June  20,   1905,  duly  and  regularly  substituted  by  the 
Commissioner  for  said  J.  H.  King  as  the  purchaser  of  the  section; 
that   Pannell   had   ever   since   his   substitution   paid   ail    installments 
of  principal  and  interest  due  under  his*  said  substitute  purchase  and 
the   account   for   the  sale   of   same   since   sold   to   King  has   at   all 
times  been  in  good  standing  on  the  books  of  the  State  Treasurer  and 
Commissioner  of  the  General  Land  Office.  Also  that  Pannell  at  the 
time  he  was  so  recognized  in  the  General  Land  Office  as  substitute 
purchaser  as  the  assignee  of  King,  filed  in  due  form  his  obligati(Hi 
to  the   State  for  the  balance  of  the  purchase  price  of  said  section 
and   the   necessary   affidavit   of   settlement.     That   King   at   the  time 
of  his  application  to  purchase  had  not  complied  with  the  law  as  to 
actual  settlement  thereon,  and  at  the  time  of  the  purchase  of  Pannell 
from  him  and  on  the  day  of  the  latter's  application  to  purchase  the 
section    made    to    the    Commissioner    under    and    by    virtue    of    his 
transfer  from  King,  he,  the  said  Pannell,  was  an  actual  settler  on  the 
section  and  has  ever  since  in  every  manner  complied  with  the  law, 
residing  upon  it,  improving  and  making  his  home  upon  it,  and  has 
done  aJl  things  required  by  law  of  a  substitute  purchaser,  and  that 
he  was  so  substituted  as  purchaser  long  anterior  to  the  application 
of  plaintiff   to   purchase  either  his  home   or   this   section.     That  at 
the    time    plaintiff    applied    to    purchase    section    124,    and    section 
116   as   additional   land,   he   was   an   actual   settler   on   said    section 
124,    and   that    116    was   within   a   radius    of   five   miles    of    section 
124,   and  that  all  payments  necessary  to  be  made  on  both  sections 
by  plaintiff  have  been  duly  made. 

Plaintiff  in  error^s  proposition  is  as  follows:  "The  purchasers 
of  school  lands  from  the  State,  under  the  law  by  which  the  land 
in  controversy  (could  be  acquired)  required  absolute  settlement 
by  the  original  purchaser,  and  when  it  is  admitted  by  the  appellee 
in  this  suit  that  his  grantor,  the  original  purchaser,  never  settled 
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upon  the  land^  the  attempted  substitution  of  a  void  purchase  is 
absolutely  void,  although  the  substituted  purchaser  complied  with 
article  4218k^  Revised  Statutes  of  1895/' 

We  are  of  the  opinion  that  the  proposition  should  not  be  sustained. 
It  is  true  the  statute  had  in  view  a  substitution  of  one  actual  settler 
by  another  actual  settler.  Spenoe  v.  Dawson,  70  S.  W.  Rep.,  73. 
But  we  think,  as  was  stated  in  Johnson  v.  Bibb,  75  S.  W.  Rep., 
71,  that  the  process  of  substitution  creates  a  new  and  original  rela- 
tion, and  the  substituted  purchaser,  being  an  actual  settler  and 
having  eomplied  with  the  requirements  of  article  4218k,  is  entitled  to 
stand  as  an  original  purchaser  direct  from  the  State.  Although 
a  writ  of  error  was  refused  by  the  Supreme  Court  in  the  case 
last  cited,  we  recognize  that  this  view  was  not  necessarily  concurred 
in  by  the  Supreme  Court,  as  an  affirmance  of  the  particular  judgment 
might    have    rested    upon    other    grounds. 

Whatever  might  have  been  the  right  of  plaintijBf  had  he  only 
the  original  purchase  by  King  to  deal  with,  it  would  be  a  manifest 
injustice,  where  a  party  haa  in  good  faith  under  the  statute  assumed 
the  position  of  a  substituted  purchaser  and  improved  the  section, 
.to  allow  a  subsequent  applicant  to  set  up  some  defect  that  existed 
in  the  original  purchase,  which  the  statute  declares  to  have  been 
abrogated.  We  think,  no  adverse  right  having  intervened,  the  sub- 
stituted purchaser  becomes  in  all  respects  an  original  purdiaser,  and 
is  entitled  to  hold  the  land  by  force  of  his  own  settlement  and 
compliance  with  the  terms  of  the  statute. 

It  is  contended  by  plaintiff  in  error  that  if  this  view  be  adopted, 
defendant's  title  fails  because  it  was  not  shown  that  he  made  the 
cash  payment  required  of  original  purchasers.  The  facta  agreed 
upon  sufficiently  indicate  that  such  payment  and  all  subsequent  pay- 
ments up  to  the  time  of  purchase  from  King  had  been  made  and 
that  same  were  credited  in  defendant's  purchase.  The  tJ'ansfer 
from  King  was  treated  by  the  Treasurer  and  Commissioner  as  an 
assignment  of  the  benefits  of  such  payments,  and  they  were  so  applied, 
which  in  Johnson  v.  Bibb,  was  held  to  be  contemplated  by  the 
statute. 

Appellee  calls  attention  to  the  fact  that  plaintijBf  has  not  shown 
by  any  evidence  that  he  was  entitled  to  purchase  this  section  as 
additional  land,  it  not  being  shown  that  he  had  not  already  acquired 
all  additional  land  that  he  was  allowed  to  purchase,  and  that, 
being  plaintiff,  it  was  necessary  for  him  to  show  this  fact.  It  was 
shown  that  the  Commissioner  had  rejected  his  application  on  another 
ground,  and  this,  it  is  contended,  was  sufficient  to  establish  that  such 
a  reason  as  that  he  had  not  acquired  his  quota  of  additional  land  did 
not  exist.  We- are  inclined  to  think  that  this  was  not  proof  of  the  fact. 
The  judgment  is  affirmed. 

■^  Afflrmed, 
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W.  W.  DuflON  V.  Dave  Dodd. 

Decided  April  18,  1907. 

Irrigatioii  Coatraet  Coastnied— Iwme— Charse. 

By  the  terms  of  a  contract  between  a  landlord  and  his  tenant  it  was 
stipulated  that  the  landlord  would  furnish  the  necessary  water  for  irrigating  a 
rice  crop  of  150  acres,  or  so  much  water  as  could  be  obtained  from  the  irrigating 
well  then  on  the  premises.  In  a  suit  by  the  tenant  against  the  landloni  for 
his  failure  to  furnish  sufficient  water  to  irrigate  the  entire  crop  of  150  acres, 
held,  that  the  cmly  issue  in  the  case  was  whether  or  not  the  well  furnished  suffi- 
cient water  to  irrigate  the  entire  crop;  if  it  did,  the  landlord's  obligation  to 
furnish  it  was  an  absolute  one,  not  one  of  ordinary  diligence,  and  he  would 
be  liable  to  the  tenant  for  any  loss  sustained  by  reason  of  his  failure  to  fur- 
nish the  necessary  water.  The  court  therefore  erred  in  submitting  to  the  jury 
the  issue  of  whether  or  not  the  landlord  was  unconditionally  bound  to  fur- 
nish sufficient  water. 

Appeal  from  the  County  Court  of  Wharton  County.  Tried  below 
before  the  Hon.   6.   S.   (Gordon. 

0.  G.  Kelley,  for  appellant. 

Brooks  &  Cline  and  W.  L.  HM,  for  appellee. 

PLEASANTS,  Associate  Justice. — ^This  suit  was  brought  by 
appellee  against  appellant  to  recover  damages  for  the  alleged  failure 
of  appellant  to  comply  with  a  contract  by  which  he  agreed  to  furnish 
sufficient  water  for  the  proper  irrigation  of  a  crop  of  rice  planted 
by  appellee  upon  150  acres  of  land  rented  by  him  from  appellant 

The  defendant  answered  by  general  demurrer  and  general  denial, 
and  by  special  plea  in  which  it  is  averredy  in  substance,  that  it  was 
not  true^  as  stated  in  plaintiff's  petition,  that  it  was  agreed  between 
plaintiff  and  defendant  that  defendant  should  furnish  sufficient  water 
to  properly  irrigate  the  land  so  rented  to  plaintiff;  but  that  it  was 
distinctly  understood  and  agreed  between  said  parties,  before  and 
at  the  time  said  contract  was  entered  into,  that  the  well  situated 
on  said  premises  would  not  furnish  water  more  than  sufficient  to 
irrigate  100  acres  of  land,  and  that  this  fact  was  discussed  be- 
tween plaintiff  and  defendant,  and  it  was  agreed  that  said  parties 
should,  nevertheless,  take  the  risk  of  having  150  acres  planted  in 
rice,  and  that  same  should  be  watered  so  far  as  possible  by  water  from 
said  well,  and  that  thev  should  trust  to  the  rainfall  to  assist  in 
irrigating  the  remaining  50  acres;  that  it  was  well  known  to  plaintiff 
when  he  entered  into  said  contract  that  said  well  could  not  be  relied 
upon  to  furnish  water  for  the  entire  150  acres;  that  defendant,  in 
accordance  with  his  contract,  did  furnish  water  sufficient  for  the 
irrigating  of  100  acres  of  land  which  lay  nearest  to  the  well,  but 
the  capacity  of  said  well  was  not  sufficient  to  irrigate  the  remaining 
50  acres;  that  defendant  used  all  possible  diligence  to  furnish  the 
necessary  water,  and  went  so  far  as  to  furnish  a  new  engine,  at  an 
expense  to  him  of  $500,  but  he  was  advised  by  the  manager  who  was 
operating  said  plant  that  it  was  absolutely  useless  to  pump   water 
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on  said  50  acres  of  land^  because  of  the  fact  that  the  rice  had  headed 
oaty  and  therefore  to  water  it  would  be  useless,  and  would  accomplish  no 
benefit  to  said  rice.  Defendant  further  alleged  that  he  was  interested 
in  nmking  as  large  rice  crop  as  possible  on  said  land,  and  that  he 
did  everything  in  his  power,  and  everything  ihat  was  required  under 
his  coatrsuct  with  plaintiff,  to  assist  in  making  said  crop,  and  that 
he  was  in  nowise  liable  for  the  loss  of  said  50  acres. 

The  plaintiff  by  supplemental  petition  denied  specially  all  of  the 
averments  of  defendant's  plea,  and  alleged  that  the  well  from  which 
said  land  was  watered  supplied  ample  water  for  the  irrigation  of  his 
crop,  and  that  the  failure  of  appellant  to  furnish  sufficient  water  for 
that  purpose  was  due  to  his  negligence  in  not  providing  proper  mar 
chinery  and  not  employing  competent  labor  to  pump  the  water  from 
said  well. 

The  trial  in  the  court  below  by  a  jury  resulted  in  verdict  and  judg- 
ment in  favor  of  plaintiff  in  the  sum  of  $500. 

The  evidence  shows  that  appellee  rented  appellant's  farm  in  Wharton 
county  for  the  year  1905,  agreeing  to  properly  cultivate  it  and  to  pay 
as  rent  therefor  one-half  of  the  crop  raised  thereon  during  said  year. 
The  contract  stipulates  that  a  portion  of  the  farm  was  to  be  planted 
in  rice  and  appellant  agreed,  as  stated  in  the  language  of  the  contract, 
•*to  fumigdi  the  necessary  seed  rice  and  water  for  irrigating  the  rice  crop, 
or  so  much  water  as  can  be  furnished  by  the  irrigating  well  now 
on  the  placa*'  Under  this  contract  appellee  planted  150  acres  of  the 
farm  in  rice,  100  acres  of  this  rice  was  properly  irrigated  and  produced 
a  good  crop.  The  crop  upon  the  remaining  50  acres  was  a  total  failure 
because  it  was  not  furnished  with  sufficient  water. 

There  is  testimony  to  the  effect  that  the  well  from  which  the  farm 
was  irrigated  did  not  supply  sufficient  water  to  irrigate  more  than 
the  100  acres,  and  there  was  also  testimony  tending  to  show  that 
the  failure  to  irrigate  the  50  acres  was  due  to  the  fact  that  appellant 
did  not  have  suitable  machinery  to  properly  operate  the  pump,  and  that 
the  agents  of  appellant,  whose  duty  it  was  to  operate  said  machinery, 
did  not  use  proper  diligence  in  the  performance  of  their  duties. 

Upon  this  state  of  ihe  evidence  the  trial  court  gave  the  jury  the 
following  charge:  '*The  only  issue  in  this  case  is  as  to  whether  or  not 
the  defendant  agreed  to  furnish  water  sufficient  to  water  150  acres 
of  rice,  or  whether  or  not  he  agreed  to  furnish  and  did  furnish  the 
foil  capacity  of  the  well.'' 

Appellant  complains  of  this  diarge  on  the  ground  that  it  submite 
to  the  jury  an  issue  not  raised  by  the  evidence. 

Under  the  terms  of  ttie  written  contract  before  set  out  appellant'e 
agreement  to  furnish  sufficient  water  to  irrigate  appellee's  crop  was 
conditioned  upon  the  capacity  of  the  well  from  which  the  wata:  was 
supplied.  No  other  construction  can  be  placed  upon  the  contract. 
Unless  the  clause,  ''or  as  much  water  as  can  be  furnished  by  the 
irrigating  well  now  on  the  place"  was  intended  to  limit  the  agreement 
to  nimish  suffici^ot  water  to  irrigate  the  crop,  it  has  no  place  in  the 
contract^  and  it  can  not  be  preeiuned  that  it  was  put  there  for  no  purpose. 
The  appellee  does  not  seek  to  avoid  the  contract  on  the  ground  of  fraud, 
aoddent  or  mistake,  and  appellant's  liabiiity  must  be  measured  by  its 
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terms.  Such  being  our  construction  of  the  contract  it  follows  that 
the  issue  of  whether  appellant  was  unconditionally  bound  to  furnish 
sufficient  water  to  water  appellee's  crop  was  not  in.  the  case  and  should 
not  have  been  submitted  to  the  jury. 

The  only  issue  in  the  case  upon  the  question  of  appellant's  lia- 
bility was  whether  the  well  supplied  sufficient  water  to  irrigate 
the  crop.  If  it  did,  appellant  would  be  liable  under  his  contract  for 
any  damage  appellee  may  have  sustained  by  the  loss  of  his^  crop 
for  want  of  sufficient  water.  Appellant  could  not  relieve  himself 
of  this  liability  by  showing  that  he  used  ordinary  care  and  dili- 
gence to  comply  with  his  contract  obligation.  His  contract  to  furnish 
the  necewary  water,  provided  the  well  would  supply  it,  was  an  absolute 
undertaking  on  the  part  of  appellant,  and  his  liability  for  failure 
to  comply  therewith  in  no  way  oepends  upon  the  question  of  whether 
he  was  negligent  in  the  performance  of  his  contract  obligations.  The 
trial  court  did  not  err  in  refusing  to  submit  the  issue  of  negligence 
to    the   jury. 

What  has  been  said  disposes  of  the  material  questions  presented 
by  appellant's  brief,  and  none  of  the  remaining  assignments  require 
consideration. 

For  the  error  before  indicated  the  judgment  is  reversed  and  the 
cause  remanded. 

Reversed  and  remanded. 


V.  WiEss  ET  AL.  V.  A.  P.  Goodhue  et  al. 

Decided  April  19,  1007. 

1. — ^Attorney  in  Paet — ^Power  to  Grant  Street. 

An  attorney  in  fact  under  a  power  of  attorney  authorizing  him  to  sell, 
convey,  lease  or  rent  any  and  all  the  real  estate  belonging  to  his  principal,  and 
to  do  and  perform  all  and  every  act  and  thing  requisite  and  necessary  to  be 
done  in  and  about  the  premises,  had  authority  to  change  the  subdivisions  of  a 
block  of  ground  in  a  city  and  to  lay  out  and  establish  an  alley  through  the 
same  in  connection  with  the  exercise  of  the  power  of  sale  and  as  an  incident 
thereto. 

8. — ^Fee  in  Street. 

A  sale  of  land  bounded  by  a  street,  alley  or  road  carries  to  the  purchaser 
the  fee  to  the  center  oi  the  highway,  unless  otherwise  provided  expressly  or 
by  clear  implication. 

3. — Same — ^Deed  Constmed.- 

A  deed  to  lots  in  a  city  which  expressly  refers  to  and  makes  a  plat  of  the 
block  and  lots  a  part  of  the  deed,  from  which  plat  it  appears  that  the  lots 
sold  abut  on  an  alley,  and  in  which  deed  the  grantor,  being  the  owner  of 
the  block,  covenants  that  the  alley  shall  be  kept  open,  passed  to-  the  grantee  in 
the  deed  the  fee  to  the  center  of  the  alley. 

4. — ^Description  in  Deed — ^Pointing  out  Bonndaries. 

The  description  in  a  deed  may  be  read  in  the  light  of  the  act  of  the 
grantor  in  pointing  out  the  boundaries  and  enclosures,  and  the  intention  of 
the  parties  thus  ascertained. 
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S.r— LimltatioiL — ^Adverse  Possession — ^Nature  of  Claim. 

If  one  in  pofisession  of  land  claims  it  against  all  the  world,  the  statute  of 
limitation  is  set  in  motion.  But  if  he  merely  claims  it  tentatively,  subject  to 
the  result  of  enquiiy  as  to  whether  it  is  within  his  boundaries,  his  claim  is 
not  adverse. 

Appeal  from  the  District  Court  of  Jefferson  County.  Tried  below 
before  Hon.  W.  H.  Pope. 

Duff,  John  dc  Davis  and  Hugh  Jackson,  for  appellants. — ^In  order 
for  a  vendee  to  claini  land  by  virtue  of  a  deed  which  does  not  describe 
the  land,  it  mnst  be  shown  that  the  vendor  pointed  out  the  specific 
boundaries  and  the  vendee  purchased  the  land  in  reference  to 
such  boundaries,  relying  on  them  rather  than  the  description  in  his 
deed,  as  being  the  boundaries  of  the  land  purchased.  Bohny  v.  Petty, 
81  Texas,  524;  Windus  v.  James,  19  S.  W.  Bep.,  873;  Buchanan 
V.  Moore,  15  Am.  Dec.,  601. 

Where  a  party  holds  land,  believing  that  it  is  embraced  in  the  de- 
scription of  a  deed,  but  with  no  intention  to  claim  it  as  against  the 
true  owner,  if  it  is  not  so  described,  limitation  will  not  run  in  his 
favor  unless  the  land  is  in  fact  described  in  the  deed.  Bruce  v. 
Washington,  80  Texas,  368;  Mhoon  v.  Cain,  77  Texas,  317;  Satter- 
white  V.  Roeser,  61  Texas,  172;  Word  v.  Drouthett,  44  Texas,  370; 
Chance  v.  Branch,  58  Texas,  492;  Blassingame  v.  Davis,  68  Texas, 
596;  Williams  v.  Band,  9  Texas  Civ.  App.,  631. 

A.  T.  Watts  and  Oreer,  Minor  &  Miller,  for  appellees. — Y.  Wiess, 
having  full  power  to  sell  and  convey  the  land,  and  having  pointed  out 
to  the  purchasers  the  north  line  of  the  alley  as  the  south  boundary  of 
the  respective  lots  then  being  sold  and  conveyed  to  them,  the  entire 
title  and  estate  in  said  land  so  pointed  out  to  them  passed  to  and 
vested  in  said  Perkins  and  Goodhue,  respectively,  and  left  no  title, 
interest  or  estate  in  appellants.  Wright  v.  Isaacks,  95  S.  W.  Rep., 
57;  Pardue  v.  James,  74  Texas,  305;  Windus  v.  James,  19  S.  W. 
Rep.,  873;  Bird  v.  Pace,  26  Texas,  491;  48  Cent.  Dig.,  Vendor 
and  Purchaaer,  824. 

It  has  long  been  the  settled  law  in  this  State  that  an  estate 
may  be  estopped  by  acts  of  the  administrator  or  executor.  Thomas 
V.  Brooks,  6  Texas,  371;  Giddings  v.  Butler,  47  Texas,  546;  Brown 
V.  McConnell,  56  Texas,  231;  Terrell  v.  McCown,  91  Texas,  245. 

On  the  subject  of  the  legal  effect  of  a  deed  conveying  property 
abutting  a  street  and  alley,  see  Mitchell  v.  Bass,  26  Texas,  380; 
Bond  V.  T.  &  P.  By.  Co.,  15  Texas  Civ.  App.,  282;  Emerson  v.  Bed- 
ford, 21  Texas  Civ.  App.,  263;  Nicholson  v.  Campbell,  15  Texas 
Civ.  App.,  317;  Snoddy  v.  Bolen,  25  S.  W.  Rep.,  932. 

On  the  subject  that  the  power  to  convey  a  tract  implies  the  power 
to  subdivide  and  cut  up  a  tract  and  convey  lots  with  reference  to 
existing  streets,  see  Anthony  v.  City  of  Providence,  28  Atl.  Rep.,  767. 

On  the  subject  of  ratification,  see  the  following:  Commercial  Bank 
V.  Jones,  18  Texas,  824;  Zimpelman  v.  Keating,  72  Texas,  318; 
Reese  v.  Medlock,  27  Texas,  120;  Moss  v.  Berry,  53  Texas,  633; 
Rutherford    v.    Montgomery,    14    Teraa    Civ.    App.,    319;    Mecham's 
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Agency,  sees.  140,  146  and  149;  Frost  v.  Erath  Cattle  Co.,  81  Texas, 
606. 

The  appellants  can  not  contradict  the  termB  of  the  deed  from 
V.  Wiess  to  John  B.  Goodhue  of  date  July  2,  1879,  wherein  it  is 
stipulated  that  the  easements  and  rights  in  the  alley,  and  the  obli- 
gation to  keep  it  open,  are  a  part  of  the  consideration  for  the  money 
and  notes  paid  by  Goodhue,  because  such  consideration  is  contractual 
in  its  nature,  and  can  not  be  contradicted.  Texas  &  P.  Coal  Co. 
V.  LawBon,  31  S.  W.  Eep.,  846;  Kahn  v.  Kahn,  94  Texas,  116. 

GILL,  Chief  Justice. — ^V.  Wiess  and  his  two  children,  Percy  and 
Ruth  Wiess,  sued  John  B.  Goodhue  and  wife  and  A.  P.  Goodhue 
and  wife  to  recover  a  strip  of  land  twenty  feet  wide  and  one  hundred 
and  eighty  feet  long  off  the  north  side  of  lots  241  and  242  of  block 
43  in  the  city  of  Beaumont.  The  suit  was  in  trespass  to  try  title 
and  for  damages.  They  subsequently  brought  another  suit 
the  same  parties  for  the  recovery  of  a  twenty-foot  strip  of  eqi 
length  lying  immediately  south  of  that  involved  in  the  first  suit 
alleged  to  be  a  part  of  the  same  lots.  To  each  suit  the  defendi 
pleaded  not  guilty  and  limitation  of  ten  yearsi,  and  other  pleas  mt ' 
issues  hereinafter  mentioned. 

From  a  judgment  in  the  first  suit  there  was  an  appeal  which  resull 
in  a  reversal  (79  S.  W.  Eep.,  873;  98  Texas,  274),  and  the  cai 
being  remanded  was  consolidated  with  the  second  suit  mentioned  aboi 
This  is  an  appeal  from  a  judgment  in  favor  of  defendants  in  tl 
consolidated  case  for  all  the  land  in  question  except  5-24  of 
included  in  the  first  suit,  which  fraction  was  adjuaged  to  the 
minors  on  their  plea  of  minority  as  against  the  plea  of  limitation. 

The  litigation  arose  out  of  the  following  state  of  facts:     Block 
of  the  city  of  Beaumont  was  owned  by  V.  Wiess  and  his  wife, 
was  community  property.     In  March,   1879,  V.  Wiess  executed 
delivered  to  his  brother,  William  Wiess,  a  power  of  attorney  empowc 
ing  him  "to  sell,  convey,  lease  or  rent  any  and  all  my  real  estate 
Jefferson  county,  Texas,  and  to  further  transact  any  and  all  mar 
pertaining  to  my  interest  in  the  mercantile  business  in  Beaumoi 
Texas,  giving  and  granting  unto  my  said  attorney  full   power 
authority  to  perform  and   do  all  and  every  act  and  thing  requisij 
and  necessaiy  to  be  done  in   and  about  the  premisee.**     V.  Wi( 
then  went  to  West  Texas  with  his  wife,  who  was  ill. 

William  Wiess,  acting  under  ttie  power  of  attorney,  sold  and 
veyed  to  John  B.   Goodhue  lots  232   and   236  inclusive,  they  beii 
the   southern   tier   of   lots   of   the   block   43.     These  lots  were  oi 
one  hundred  and  twenty  feet  deep  and  their  northern  line,  as  orij 
nally  platted,   was  the  southern  line   of  the  two  key  lots  241 
242.     By  the  same  deed  and  for  the  same  consideration  he  conveys 
a  strip  twenty  feet  in  width  and  extending  east  and  west  through 
block  off  the  south  side  of  key  lots  241  and  242.     (That  this  stat 
ment  may  be  more  easily  understood  we  insert  at  this  point  a  rouj 
sketch  of  the  block  and  its  subdivisions:) 
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He  embodied  in  the  conveyance  a  plat  of  the  block  showing  a 
twenty-foot  alley  extending  east  and  west  through  the  block  just  north 
of  the  twenty-foot  strip  conveyed  by  the  deed.  The  plat  and  alley 
were  inferred  to  in  the  deed  in  the  following  terms:  "A  plat  of 
said  block  and  lots  with  the  design  of  an  alley  twenty  feet  wide 
hereinafteT  obligated  to  be  kept  open  east  and  west  through  the  center 
rf  lots  241  and  242  aa  follows:*'  The  stipulation  was  as  follows: 
*1  farther  agree  and  bind  V.  Wiess,  his  heirs,  executors  and  admin- 
istratoTB,  in  consideration  of  the  aforesaid  sum  of  money  and  promis- 
wry  notes  mentioned  in  tiiis  deed,  to  keep  open  the  street  or  alley 
twenty  feet  wide  running  east  and  west  through  the  center  of  .  .  . 
►ts  ITos.  241  and  242,  and  that  the  same  shall  never  be  closed  up 
xcept  by  the  consent  of  the  owners  of  the  property  immediately 
djoining  it  on  either  side  thereof.'*  The  deed  was  placed  of  record 
on  the  day  of  its  date.  The  consideration  was  $250  cash  and  two 
»TOfmisBory  notes  for  $250  each.  V.  Wiess  returned  to  Beaumont 
ith  his  wife,  and  the  cash  and  notes  were  delivered  to  him.  He 
Vol.  XLVI.  Civil— 10. 
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aBsigned  the  notes  to  Marx  &  Kempner  of  Galveston,  and  they  were 
paid  when  due. 

Mrs.  V.  Wiess  died  testate  on  September  8,  1879.  By  her  will 
she  devised  to  V.  Wiess,  her  husband,  one-half  of  her  estate  and  to 
her  children  the  other  half.  Three  children  survived  her.  Two  are 
plaintiffs  in  this  cause.     The  third  died  without  issue. 

Whether  by  the  terms  of  the  will  the  legal  title  of  the  entire 
devised  estate  was  vested  in  V.  Wiess  was  the  question  on  the  former 
appeal,  and  it  was  held  that  as  to  the  children's  interest  the  legal 
title  was  in  them  subject  to  certain  charges  in  favor  of  V.  Wiess 
and  to  the  control  and  management  given  to  him  by  that  instrument. 
Its  material  parts  are  set  out  in  the  certificate  to  the  Supreme  Court 
on  the  former  appeal,  and  the  certificate  is  here  referred  to  for  the 
terms  of  the  will.  V.  Wiess  accepted  the  trust,  took  charge  of  the 
estate  and  thereafter  kept  it  within  his  control  and  exercised  over  it 
the  powers  reposed  in  him  by  the  testatrix.  He  has  lived  ever  since 
on  property  adjacent  to  that  in  controversy  with  full  knowledge 
*of  the  conduct  and  claims  of  appellees,  and  had  never  protested 
against  their  claims  until  the  filing  of  the  first  suit  in  1900.  The 
two  children  have  been  equally  silent. 

On  the  23d  day  of  December,  1881,  V.  Wiess  for  himself  and  in  the 
exercise  of  his  powers  under  the  will  sold  and  conve}^d  to  Dr. 
Perkins  lot  237  of  bldck  43  of  the  City  of  Beaumont  and  enough 
land  to  the  west  of  it  to  square  the  block.  This  is  represented 
by  the  unnumbered  lot  in  tlie  northwest  comer  of  the  block  which 
lay  largely  outside  of  the  corporate  limits  and  which  had  been  pur- 
chased by  V.  Wiess  for  the  purpose  of  squaring  the  block,  as  ex- 
plained hereimafter.  The  land  conveyed  to  Perkins  was  at  that  time 
fenced,  the  south  line  of  the  enclosure  being  on  the  north  line  of  the 
alley  as  created  by  the  deed  to  John  B.  Goodhue  from  William  Wiess, 
attorney  in  fact,  as  set  out  above.  Perkins  testified  that  the  alley 
was  open  at  the  time;  that  the  land  he  intended  to  purchase  was 
pointed  out  to  him  by  V.  Wiess  as  being  within  the  enclosure, 
and  he  understood  he  was  purchasing  down  to  the  alley,  and  he  then 
and  ever  after  construed  his  deed  as  so  describing  it.  He  so  took 
possession  of  it,  erected  valuable  improvements  on  it,  and  so^  held 
it  until  in  1884  he  sold  it  to  Mrs.  Margaret  Goodhue,  wife  of  A.  P. 
Goodhue.  On  the  same  day  that  Perkins  bought,  Mrs.  Margaret 
Goodhue  bought  of  V.  Wiess  lot  238.  It  also  was  enclosed,  and  the 
south  fence  was  on  the  alley  line,  indicating  that  the  lot  had  been 
extended  to  that  point.  The  evidence  is  ample  to  sustain  the  con- 
tention that  the.  lot  was  separately  enclosed,  there  being  testimony 
to  the  effect  that  there  was  a  fence  on  Bonham  street,  and  one  each 
on  the  line  of  lots  237  and  239  and  extending  to  and  connecting 
with  the  line  on  the  alley.  The  evidence  is  also  sufficient  to  establish 
the  contention  that  the  lot  was  as  extending  to  the  alley,  pointed 
out  by  V.  Wiess  to  Mrs.  Goodhue,  and  that  that  was  what  she  intended 
to  buy  and  what  V.  Wiess  intended  to  sell.  In  1884  Mrs.  Margaret 
Goodhue  became  the  owner  of  the  unnumbered  lot  and  lot  237.  V.  Weiss 
owned  thereafter  lot  239  and  assisted  in  renewing  and  repairing  the 
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division  fence  between  239  and  238  extending  down  to  the  alley. 
The  fence  on  the  alley  was  originally  placed  Qiere  by  V.  Wiess,  or 
with  his  knowledge  and  at  his  expense.  On  the  unnumbered  lot 
as  extending  to  tibe  alley  the  Goo^ues  erected  an  opera  house  in 
1892  which  has  been  continuously  maintained  and  used  by  them  since 
tiiat  time.  This  building  extended  over  on  part  of  lot  237  as 
extended  to  the  alley,  and  it  may  be  broadly  stated  as  a  fact  estab- 
lidied  that  Mrs.  M.  Goodhue  has  had  and  held  continuous  and  unin- 
terrupted adverse  possession  of  lot  238  extended  to  the  alley  ever 
sinjce  her  purchase,  cultivating,  using  and  enjoying  the  same.  That  a 
like  occupancy  and  use  of  lot  237  and  the  unnumbered  lot  as  extended 
to  the  alley  has  been  maintained  since  the  purchase  by  Perkins.  During 
all  that  time  the  alley  has  likewise  been  used  as  such  by  the  defendants 
and  other   abutting  property  owners. 

Block  43  was  ''squared"  by  V.  Wiess  after  the  death  of  his  wife, 
he  having  purchased  from  Mrs.  Luanza  Calder  enough  land  from 
the  Tevis  survey  adjoining  the  block  on  the  west  to  make  the  block 
a  square.  This  block  was  fractional  because  of  the  location  of  the 
corporation  line,  the  block  touching  the  city's  boundary  on  the  north- 
west. The  land  thus  acquired  was  the  separate  property  of  V.  Wiess, 
and  so  passed  by  his  deed  or  by  limitation  in  case  either  of  those 
contentions  is  sustained  against  him.  The  question  of  how  far  south 
this  triangular  piece  of  land  extends  is  important  in  this  case  only 
because  if  it  takes  in  a  part  of  the  twenty-foot  strip  on  the  west 
end  of  it  the  two  children  could  not  in  any  event  recover  any  interest 
in  that  much  of  the  strip,  their  interest  coming  only  through  their 
mother's  will. 

The  trial  court  found  that  this  triangle  extended  into  the  twenty- 
foot  strip,  so  as  to  cover  a  part  of  it,  in  the  form  of  a  right  angled 
triangle  with  a  base  on  the  north  6.53  feet  in  length  and  its  west  line 
6.45  feet  in  length.  The  evidence,  though  conflicting,  is  ample  to 
support  the  finding,  and  the  description  in  the  deed  from  Luanza 
Calder  is  not  void  for  uncertainty.  We  thus,  without  further  discus- 
don^  dispose  of  the  assignments  addressed  to  these  two  issues. 

The  appellants^  contentions  are:  First,  that  William  Wiess  as 
attorney  in  fact  was  without  authority  to  create  the  twenty-foot  alley, 
and  that  the  evidence  is  insufficient  to  show  ratification  by  V.  Wiess 
during  the  life  of  his  wife.  Second,  the  evidence  is  insufficient 
to  show  that  by  the  deeds  of  V.  Wiess  to  Dr.  Perkins  and  Mrs.  Good- 
hue anything  more  was  intended  to  pass  than  the  lots  named  as 
originally  numbered  and  bounded  on  the  city  map,  plus  the  Luanza 
Calder  land  to  Dr.  Perkins,  and  is  insufficient  to  show  that  the  parties 
intended  that  the  land  conveyed  should  extend  down  to  the  alley. 
Third,  the  evidence  is  insufficient  to  show  that  the  twenty-foot 
strip  was  occupied  adversely  either  by  Dr.  Perkins  or  the  Goodhues, 
and  the  judgment  should  have  been  for  the  plaintiffs  for  the  entire 
land  sued  for. 

Appellees  defend  the  judgment  upon  the  affirmative  of  each  of 
these  propositions,  and  present  a  cross-assignment  which  we  will 
dispose  of  in  its  proper  connection. 
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As  to  the  first  contention  we  are  of  opinion  that  under  the  power 
of  attorney  the  attorney  in  fact  was  authorized  to  establish  the 
alley  as  an  incident  to  the  sale  of  the  land.  The  language  of  the 
power  is  broad  and  full  and  clothes  the  attorney  in  fact  with  a 
large  discretion.  As  said,  in  substance,  in  one  of  the  cases  cited 
below  (Anthony's  case),  the  property  to  be  disposed  of  was  city 
property.  To  lay  the  property  oflE  into  lots  and  blocks  and  to  allow 
and  demark  the  necessary  alleys  was  a  necessary  incident  t«  the 
proper  and  advantageous  exercise  of  the  power  to  sell.  Anthony  v. 
City  of  Providence,  28  Atl.  Rep.,  767.  The  case  cited  seems  a  well 
considered  case  and  in  it  the  above  doctrine  is  distinctly  laid  down. 
The  distinction  between  the  establishment  of  a  street  or  alley  in 
connection  with  the  exercise  of  the  power  of  sale  and  as  an  incident 
thereto,  and  an  effort  on  the  part  of  an  attorney  in  fact,  with  simple 
power  to  sell,  to  dedicate  land  to  the  municipality  for  use  as  a 
street,  is  clearly  recognized.  The  latter  would  not  come  within 
the    power. 

The  case  of  Gosselin  v.  City  of  Chicago,  103  111.,  623,  cited  by 
appellant,  is  not  in  point.  The  opinion  contains  expressions  sap- 
porting  the  contention  of  appellant  that  an  attorney  in  fact,  with  sim- 
ple power  to  sell,  can  not  plat  land  into  lots  and  blocks,  and  there 
is  good  authority  to  that  effect,  but  the  case  turned  upon  the  dis- 
tinction between  statutory  dedication  under  the  laws  of  Illinois  and  a 
common  law  dedication,  and  that  was  the  point  decided.  It  is  also 
true  that  the  determination  of  the  extent  of  the  power  conferred 
in  any  case  depends  at  last  upon  the  language  of  the  power  read 
and  construed  with  reference  to  the  character  of  property  which  the 
attorney  in  fact  is  authorized  to  sell. 

In  Wirt  V.  McEnery,  21  Fed.  Rep.,  233,  the  court  followed  Gos- 
seline's  case,  but  distinguished  it  in  accord  with  the  facts.  The  case 
is  of  no  value  upon  the  point  at  issue. 

In  First  Nat.  Bank  of  Nacogdoches  v.  Hicks,  24  Texas  Civ.  App., 
271,  it  is  held  that  authority  to  sell  does  not  include  power  to 
mortgage,  and  St.  Louis  S.  W.  Ry.  Co.  v.  Bramlette,  35  S.  W. 
Rep.,  25,  announces  the  doctrine  that  power  to  sell  land  does  not 
include  the  power  to  sell  the  timber  thereon  separate  from  the  land. 
The  distinction  is  plain,  for  neither  the  mortgage  in  the  one  case 
nor  the  sale  of  the  timber  in  the  other  was  a  necessary  or  natural 
incident  of  the  power  to  sell.  None  of  the  authorities  cited  by  ap- 
pellant are  applicable  to  the  point. 

But,  if  our  conclusion  upon  this  point  be  erroneous,  the  alley  is 
nevertheless  established  in  the  most  binding  way,  for  the  evidence 
to  our  minds  is  ample  to  sustain  the  finding  of  the  trial  court  tiiat 
V.  Wiess  prior  to  the  death  of  his  wife  ratified  the  act  of  his  attorney 
in  fact  in  creating  the  alley  and  thus  changing  the  conformation  of 
the  block.  This  conclusion  is  confirmed  by  his  consistent  course  since 
that  time  in  conforming  his  own  acts  and  deeds  to  the  changed  con- 
ditions, and  permitting  others  to  do  likewise  without  protest.  By 
the  establishment  of  the  alley  the  two  key  lots  (241  and  242)  were 
practically  destroyed  as  lots,  since  the  usefulness  of  the  twenty-foot 
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strips  on  each  side  the  alley  would  have  been  seriously  impaired  unless 
they  were  thereafter  embodied  in  the  lots  which  abutted  on  them, 
thus  extending  the  lots  to  the  alley.  This  has  indisputably  been 
done  as  to  the  south  tier  of  the  lots  by  their  conveyance  to  a  common 
owner,  and  the  facts  are  suflBcient  to  show  that  the  same  has  been 
done  as  to  the  lots  in  question  in  the  north  tier. 

In  this  connection  we  may  as  well  dispose  of  the  questions  arising 
out  of  the  suit  for  the  fee  to  the  alley.  The  latter  having  been 
validly  established  for  the  benefit  of  abutting  owners  appellants  never- 
theless contend  that  the  fee  remained  in  the  grantor,  and  would  so 
remain  though  he  disposed  of  all  the  lots  in  the  block,  first,  because 
the  description  of  the  lots  did  not  include  the  alley;  and  second, 
because  at  most  it  was  a  covenant  to  keep  the  strip  open,  and  no 
title   was    designed   to    pass. 

It    seems    to    be   well    settled    that    a    sale    of    land   bounded    by 

a  street,  alley  or  road  carries  to  the  purchaser  the  fee  to  the  center 

I  of  the  highway,  unless  otherwise  provided  expressly  or  by  clear  im- 

;  plication.    The  idea  of  an  intention  on  the  part  of  the  grantor  to  with- 

[  hold  his  interest  in  the  road  or  street  after  parting  with  his  interest  in 

the  abutting  land,  is  never  to  be  presumed.     Anthony  v.  Providence, 

supra;  Day  v.   Chambers,  62  Texas,   192;  Bond  v.  Texas  &  P.  Ey. 

Co.,    15   Texas   Civ.   App.,   282;   Snoddy  v.   Bolen,   25   S.   W.   Bep., 

932    (Mo.);  Mitchell  v.  Bass,  26  Texas,   380;   Emerson  v.   Bedford, 

21   Texas  Civ.   App.,   263.     Authorities  in   support  of  the  principle 

could  be  multiplied  indefinitely. 

Counsel  contends,  however,  that  the  deed  of  William  Wiess  ex- 
cludes the  idea  that  the  alley  was  sold,  and  discloses  merely  a  cove- 
nant to  keep  it  open.  We  can  not  assent  to  the  proposition.  The 
practical  and  legal  effect  of  the  deed  is  to  establish  and  dedicate  the 
alley  for  the  benefit  of  abutting  owners  for  all  time,  and  this 
upon  the  consideration  recited  in  the  deed.  There  is  nothing  in  the 
language  to  indicate  that  the  vendor  intended  to  reserve  the  fee.  We 
conclude,  therefore,  that  the  deed  executed  by  William  Wiess  as  at- 
torney in  fact  passed  to  the  grantee  therein  the  fee  to  the  center 
of   the  alley. 

The  same  result  is  reached  as  to  the  north  half  of  the  alley  if 
we  shall  conclude  that  the  land  in  controversy  north  of  the  alley  passed 
by  the  deeds  of  V.  Wiess  to  Perkins  and  Mrs.  Goodhue,  and  as  to  this 
we  have  had  small  difficulty  in  sustaining  the  finding  of  the  trial 
court  to  that  effect.  The  deed  of  the  attorney  in  fact  changed  the 
interior  conformation  of  the  block.  To  this  Wiess  is  shown  in  many 
ways  to  have  assented.  This  assent  was  clear  prior  to  the  date  of  the 
Perkins  deed,  for  the  lots  had,  with  the  knowledge  and  at  the  ex- 
pense of  V.  Wiess,  been  fenced  to  the  alley  just  as  the  south  tier 
had  been  sold  to  the  alley.  As  before  stated,  the  evidence  is  ample  to 
sustain  the  finding  that  Wiess  actually  pointed  out  and  sold  the  land 
within  the  enclosures  as  extending  down  to  the  alley  and  that  the 
vendees  so  bought. 

Appellants  do  not  seriously  question  the  rule  that  such  conduct 
on  the  part  of  the  parties  will  give  color  to  the  description  in 
the  deed  and  carry  the  land  so  pointed  out  and  intended  to  be  pur- 
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chased.  Indeed,  it  may  well  be  said  that  the  description  in  the 
deed  conforms  to  the  new  conditions  whereby  lot  238  was  changed 
60  as  to  mean,  not  the  old  lot  238,  but  the  new  lot  of  that  nun3)er 
extending  to  the  alley  as  pointed  out  by  the  vendor.  If  the  record 
sustained  the  contention  of  appellants  that  the  three  lots  involved 
in  the  Perkins-Goodhue  purchase  were  enclosed  with  one  common 
fence  we  might  feel  constrained  to  set  out  in  detail  the  evidence 
upon  which  we  rest  our  conclusion  that  the  lots  were  pointed  out, 
but  the  evidence  is  ample  in  favor  of  the  finding  that  they  were  not 
so  enclosed,  and  a  detailed  discussion  would  be  useless. 

In  view  of  the  further  progress  of  this  litigation  we  will  dispose 
of  the  question  raised  as  to  the  sufficiency  of  the  evidence  to  sustain 
the  plea  of  ten  years*  limitation  as  against  V.  Wiess.  Appellants 
invoke  the  doctrine  laid  down  in  Bruce  v.  Washington,  80  Texas, 
868;  Mhoon  v.  Cain,  77  Texas,  317,  and  like  cases,  to  the  effect 
that  possession  is  not  adverse  when  a  party  holds  land  believing 
it  is  included  within  the  boundaries  of  his  deed,  but  with  no  intui- 
tion to  claim  it  as  against  the  true  owner.  The  question  of  the  ap- 
plication of  the  doctrine  is  raised  by  the  testimony  of  Dr.  Perkins 
and  Mr.  Goodhue,  both  of  whom  declared  that  they  did  not  want  and 
had  not  claimed  anything  which  they  had  not  bought,  and  wanted 
nothing  which  was  not  within  the  boundaries  of  their  deeds,  but 
the  fact  remains,  as  their  entire  testimony  shows,  that  they  were  at 
all  times  holding  the  land  under  a  claim  of  right  believing  and 
claiming,  as  they  now  believe  and  claim,  not  doubtfully,  not  tentatively, 
but  specifically  and  affirmatively,  that  the  land  was  covered  by  the 
deeds  and  belonged  to  them.  They  clearly  show  that  had  the  question 
ever  been  raised  by  litigation  or  otherwise  that  instead  of  surrender- 
ing to  a  contrary  contention  they  would  have  litigated  the  proposition 
that  the  land  belonged  to  them.  And  herein  lies  the  distinction. 
If  the  claimant  in  fact  claims  it  against  the  world,  the  statute  is  set 
in  motion.  If  he  merely  claims  it  tentatively,  subject  to  the  result 
of  inquiry  as  to  whether  it  is  within  his  boundaries,  the  claim  is 
not  adverse.  The  nature  of  his  claim  is  a  fact  inquiry,  and  the 
distinction  is  well  illustrated  in  those  cases  in  which  one  has  entered 
on  land  erroneously  believing  it  to  be  public  domain  and  intending  to 
buy  from  the  State,  and  the  land  is  thereafter  sued  for  by  the  real 
owner.     Price  v.  Eardley,  34  Texas  Civ.  App.,  60. 

We  are  of  opinion  that  the  fact  findings  of  the  trial  judge  are 
sustained  by  the  record,  and  that  none  of  the  assignments  of  error 
are  well  taken.  It  is  therefore  ordered  that  the  judgment  in  so 
far  as  it  is  in  favor  of  defendants  be  in  all  things  affirmed. 

Defendants  by  cross-assignment  have  assailed  the  feature  of  the 
judgment  awarding  to  Percy  and  Euth  Wiess  5-24  of  the  property 
sued  for.  That  this  cross-assignment  must  be  sustained  follows  logically 
from  the  conclusion  already  reached  as  to  the  title  to  the  alley  and 
the  effect  of  the  deeds  from  V.  Wiess  to  Perkins  and  Mrs.  Goodhue. 
If  those  deeds,  coupled  with  the  acts  of  the  parties,  were  sufficient 
to  pass  the  title  of  V.  Wiess  to  the  land  claimed  by  defendants 
they  had  a  like  effect  upon  the  interests  of  the  other  two  plaintiffs, 
because  undoubtedly  by   the  terms  of  the  will  he  was  clothed  with 
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the  power  to  pass  their  iBtereets.     That  phase  of  the  judgment  ie 
reversed  ajid  judgment  here  rendered  for  defendants. 

Afjirfned  in  part. 
Reversed  and  rendered  in  pari. 
Writ    of    error    refused. 


J.   S.   TeAGUE  ET  UX.   v.    0.   J.   SWABBY   ET  AL. 

Decided  April  19,  1907. 

1 — Guardian's  Deed  as  ETldenee. 

A  guardian's  deed  duly  executed  and  in  proper  form  is  prima  facie  proof 
that  the  guardian's  sale  was  regular,  but  it  does  not  furnish  presumptive  evi- 
dence of  the  existence  of  all  the  prerequisites  necessary  to  authorize  a  valid 
sale. 

S. — ^Erldenoe  of  Probate  Orders. 

An  unsigned  form  of  a  decree  found  among  the  papers  of  a  guardianship 
in  the  Probate  Court,  purporting  to  have  been  rendered  by  the  Probate  Court, 
but  never  entered  on  the  minutes  of  said  court,  would  not  be  evidence  that 
such  a  decree  was  rendered  by  the  court. 

8. — Onardlanship — ^Report  of  Bale — ^Record. 

The  provision  of  the  statute  requiring  a  report  of  a  sale  by  a  guardian  to 
be  recorded  is  directory,  and  an  unrecorded  report  filed  among  the  papers  of 
the  case  is  admissible  in  evidence  as  one  of  a  series  of  acts  necessary  to  the 
validity  of  the  sale. 

4. — ^Probate  Orders — ^Record — Statute  Construed. 

By  the  provisions  of  the  Revised  Statutes  all  probate  orders  and  decrees 
must  be  entered  upon  the  records  of  the  court  at  the  term  at  which  they  are 
made,  and  unless  so  recorded  they  are  nullities. 

5. — ^Probate  Sales — ^Necessity  for  Order— Evldenoe. 

It  is  statutory  that  an  order  of  sale  by  the  court  is  necessary  to  the 
validity  of  a  sale  of  land  by  an  administrator  or  guardian,  and  such  order 
can  only  be  proven  by  the  record  entry. 

6.— Sane. 

To  constitute  a  valid  sale  of  land  by  a  guardian  it  must  be  shown,  among 
other  things,  that  there  was  an  application  for  the  sale  and  an  order  of 
sale  duly  made  and  entered  of  record. 

7. — ^Warrantors— Liability. 

The  liability  of  warrantors  of  title  is  not  adjudicated  when  the  judgment 
in  trespass  to  try  title  is  for  their  vendee. 

Appeal  from  the  District  Court  of  Jefferson  connty.  Tried  below 
before   Hon.  W.   H.   Pope. 

Q.  U.  Watson  and  N.  A.  Rector,  for  plaintiffs  in  error. — ^To  war- 
rant a  sale  of  the  ward's  real  estate  by  her  guardian,  the  County  Court 
where  said  guardianship  ie  pending,  must  order  a  sale  of  said  real 
estate  by  a  judgment  rendered  in  open  court,  and  which  said  judgment 
must  be  duly  recorded  in  the  minutes  of  the  court.  Rev.  Stats.,  arts. 
1852,   1853,  2557,  2558. 

All  reports  of  sale  of  real  estate  in  guardianship  matters  are 
required  to  be  recorded  in  the  minutes  of  the  court,  and  a  certified 
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copy  of  an  unrecorded  report  of  sale,  appearing  among  the  papers 
of  the  guardianship  is  inadmissible  as  evidence  that  a  report  of  sale 
was  made  to  the  court.  Bev.  Stats.,  arts.  2556,  2557,  2558,  2560,  2675, 
1846,   1851,   1853. 

A  guardian  has  no  authority,  even  under  and  by  order  of  the 
Probate  Court,  to  make  a  contract  with  an  attorney  to  recover  his 
ward's  real  property  in  which  the  attorney  is  to  receive  for  his  services 
any  part  of  the  ward's  land.  Glassgow  v.  McKinnon,  79  Texas, 
117. 

//.  B,  Betty  and  E.  E.  Easterling,  for  defendants  in  error. — 
The  court  did  not  err  in  admitting  in  evidence  the  order  of  sale 
made  by  the  County  Court  of  Liberty  county,  Texas,  in  the  guardian- 
ship of  Sallie  P.  Cook,  a  minor,  pending  in  said  court,  because  the 
statement  of  facts  does  not  show  the  same  to  be  a  certified  copy, 
but  shows  the  same  as  purporting  to  be  the  order  of  the  County 
Court  of  Liberty  county,  and  the  said  order  of  sale  being  attacked 
collaterally,  it  is  immaterial  as  to  whether  the  same  was  recorded 
in  the  minutes  of  the  court  or  not.  Arnold  v.  Hodge,  49  S.  W. 
Eep.,   714. 

The  court  did  not  err  in  admitting  in  evidence  a  certified  copy  of 
report  of  sale  of  the  land  in  controversy,  because  article  2556  of  the 
Eevised  Statutes,  directing  to  be  recorded  reports  of  sale  after  the 
same  have  been  approved  by  the  court,  is  directory,  and  failure  to 
record  same  for  good  cause  shown  would  not  render  void  such 
unrecorded  report  of  sale  when  attacked  collateially.  Bev.  Stats., 
art.   2667. 

The  court  did  not  err  in  admitting  in  evidence  certified  copy  of 
order  confirming  the  sale.  Said  order  confirming  the  sale  was  a 
filed  paper  in  said  estate  papers,  and  good  cause  being  shown  why  said 
order  of  confirmation  was  not  recorded,  the  fact  that  under  such 
circumstances  it  was  not  recorded  would  not  render  void  such 
unrecorded  order  confirming  sale  of  the  land  in  controversy  when 
attacked  collaterally.  Bouldin  v.  Miller,  87  Texas,  359;  Bobertson 
V.    Johnson,    57    Texas,    62;    Martin    v.    Bobinson,    67    Texas,    368. 

The  court  did  not  err  in  admitting  in  evidence  certified  copy  of 
order  confirming  report  of  sale,  as  the  same  contained  on  its  face 
a  good  description.  If  it  could  be  said  that  the  description  con- 
tained in  the  order  is  not  suflBcient,  then  it  could  be  aided  by  other 
portions  of  the  probate  record. 

Defendants  in  error  having  introduced  in  evidence  usual  guardian's 
deed  passing  the  title  from  the  ward  to  S.  M.  Johnson,  said  deed 
was  prima  facie  evidence  that  all  proceedings  in  the  Probate  Court 
were  regular,  and  the  burden  then  shifted  to  plaintiffs  in  error 
to  show  that  said  proceedings  were  void,  the  judgment  of  the 
court  below  being  against  plaintiffs  in  error,  in  the  absence  of  as- 
signment of  error  raising  the  question  of  the  insufficiency  of  the 
evidence  to  support  the  judgment,  the  Appellate  Court  will  not 
disturb  the  judgment  of  the  lower  court.  Bevised  Statutes,  article 
2678;  Ackerman  v.  Huff,  71  Texas,  317;  D^ener  v.  O'Leary,  86 
Texas,   171. 
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GILL,  Chief  Justice. — Sallie  P.  Teague,  joined  by  her  husband, 
J.  S.  Teague,  brought  this  suit  against  C.  J.  Swaeey  to  recover 
640  acres  of  land.  The  form  of  the  action  was  trespass  to  try  title. 
The  defendant  Swasey  disclaimed  except  as  to  273  acres  specifically 
described,  as  to  which  he  pleaded  not  guilty.  He  also  vouched  in 
W.  L.  Douglass  and  S.  M.  Johnson  as  warramtors.  As  the  nature 
of  their  answers  does  not  affect  the  disposition  of  the  cause  we  do 
not  set  them  out.  A  trial  to  the  court  without  a  jury  resulted 
in  a  judgment  that  plaintiffs  take  nothing  and  pay  the  costs. 
The  cause  is  here  upon  writ  of  error  taken  out  by  them. 

The  facts  are  as  follows:  Sallie  P.  Teague,  whose  maiden  name 
was  Cook,  inherited  from  her  father  the  640  acres  of  land  sued  for. 
She  was  a  minor  in  1899,  and  the  guardianship  of  her  estate  was 
pending  in  the  County  Court  of  Liberty  county  with  E.  B.  Picket  as 
guardian.  The  guardian,  believing  the  title  of  the  minor  to  the 
640  acre  tract  to  be  defective,  procured  an  order  from  the  probate 
judge  authorizing  the  employment  of  W.  L.  Douglass  to  recover 
the  land  and  perfect  the  title.  Thereupon  the  guardian  employed 
Douglass  for  a  fixed  fee  and  the  latter  proceeded  to  perfect  the  title. 
Later  273  acres  of  the  land  was  sold  at  private  sale  to  S.  M.  Johnson 
for  the  purpose  of  paying  the  Douglass  fee,  the  price  being  $1  per 
acre.  The  defendant  through  mesne  conveyances  claims  under  the 
guardian's  deed  to  Johnson. 

This  is  a  collateral  attack,  and  the  plaintiffs  predicate  their 
right  to  recover  on  the  theory  that  the  guardian's  sale  to  Johnson 
was  void:  First,  because  no  application  for  the  sale  was  shown. 
Second,  no  order  of  sale  was  shown.  Third,  because  neither  application, 
order  of  sale;,  nor  confirmation  of  sale  is  shown  to  have  been 
entered  upon  the  probate  minutes,  and  fourth,  because  the  descrip- 
tion in  the  orders  is  void  for  uncertainty.  The  determination  of  these 
questions  depends  upon  the  disposition  of  other  points  made  by 
plaintiffs  and  duly  presented  here. 

The  plaintiffs  showed  title  in  the  minor,  whereupon  it  devolved 
upon  Swasey  to  show  that  the  title  had  passed  thence  to  another. 
In  discharge  of  this  burden  he  introduced  the  guardian's  deed  duly 
executed  and  in  proper  form.  This,  under  the  statute,  was  prima  facie 
proof  that  the  saie  was  regular.  But  it  did  not  furnish  presumptive 
evidence  of  the  existence  of  all  the  prerequisites  necessary  to  author- 
ize a  valid  sale.  Terrell  v.  Martin,  64  Texas,  121.  It  thus  became 
necessary  for  him  to  disclose  the  authority  of  the  guardian.  This 
he  undertook  by  introducing,  over  the  objection  of  plaintiffs,  certified 
copies  of  papers  as  follows: 

1.  A  decree  on  file  among  the  papers  of  the  guardianship  pur- 
porting in  substance  to  have  been  rendered  by  the  probate  judge 
on  the  application  of  the  guardian  to  employ  Douglass  to  perfect 
the  title  to  the  land,  and  for  an  order  to  sell  half  of  it  to  pay 
the  said  attorney  and  the  necessary  expenses  of  clearing  the  title. 
The  decree  proceeds  to  grant  the  application  in  terms  and  to  order 
both  the  employment  of  Douglass  and  to  sell  and  make  deed  to  half 
ihe  land  for  the  purpose  named.  The  guardian  was  empoyrered 
to  sdl   either  at  public  or  private  sale.     The  paper  so  introduced 
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in  evidence  was  merely  an  unsigned  form  of  decree  on  file  among 
the  papers  of  the  canse.  It  affirmatively  appears  that  no  such 
decree  nor  any  decree  authorizing  the  sale  was  entered  on  the  minutes 
of  the  court,  and  the  only  docket  entry  made  in  connection  therewitti 
was  as  follows: 

"It  is  ordered  by  the  court  that  E.  B.  Picket,  guardian,  be  and  is 
hereby  authorized  and  ordered  to  employ  W.  L.  Douglass,  an  attorney 
of  Beaumont,  Jefferson  County,  Texas,  to  recover  by  suit  or  other- 
wise six  hundred  and  forty  acres  of  land,  part  of  the  Josiah  Dyches 
heiadright  survey,  said  land  lying  in  Jefferson  County,  Texas,  and 
to  make  such  terms  with  said  Douglass  regarding  his  legal  servieeB 
rendered  or  that  may  be  rendered  therein  as  he,  the  said  Picket,  may 
deem  necessary  for  the  recovery  of  said  land  and  for  the  best  interests 
of  the  estate/' 

The  objection  urged  against  the  admission  of  the  copy  of  the 
decree  must  be  sustained.  It  does  not  purport  to  be  a  copy  of  a 
decree  entered  in  the  minutes  or  upon  the  docket,  but  only  of  an 
unsigned  paper  on  file  among  the  papers  of  the  cause.  The  copy 
should  have  been  excluded.  .  No  other  direct  evidence  was  offered 
either  of  a  decree  or  application  to  sell,  and  it  will  be  noted  that 
the  docket  entry  copied  above  makes  no  reference  to  an  application 
to  sell  land  or  to  an  application  for  an  order  to  employ  Douglass. 

The  defendant  also  adduced  in  evidence  over  plaintiff's  objection 
a  certified  copy  of  a  report  of  the  sale  of  the  land  made  by  the 
guardian  to  tiie  court.  The  original  report  was  on  file  among  the 
papers  of  the  guardianship  and,  as  shown  T^y  a  docket  entry,  was 
duly  heard  by  the  court,  the  sale  approved  and  deed  ordered  to 
be  made.  The  objections  to  this  paper  were  that  it  was  not 
preceded  by  application  and  order  to  sell  duly  entered  in  the  minutes 
of  the  court,  and  that  the  order  of  which  the  paper  was  a  copy 
was  not  entered  in  the  minutes.  The  report  of  sale  was  not  a 
nullity  for  failure  to  be  placed  of  record.  As  to  such  papers 
the  statute  is  directory.  It  was  admissible  as  one  of  a  series 
of    acts   necessary    to   the   validity    of   the   sale. 

The  plaintiff  also  objected  to  the  introduction  of  the  copy  of 
the  order  confirming  the  sale.  This  paper  is  not  the  docket  entry 
to  that  effect  heretofore  mentioned,  but  seems  to  be  a  form  of 
decree  drawn  up  and  filed  to  be  recorded  in  the  minutes.  This  is 
according  to  the  testimony  of  Picket,  the  county  clerk.  But  by  the 
certificate  appended  to  the  document  it  appears  that  the  clerk  certifies 
that  the  copy  is  "as  appears  from  the  records  of  my  office."  We 
hold  that  if  it  should  appear  that  the  paper  is  merely  a  copy  of 
an  unrecorded  form  of  a  decree  it  should  be  excluded.  If  it 
is  in  fact  a  copy  of  an  order  appearing  on  the  minutes  or  the 
docket  of  the  court  it  is  admissible.  West  v.  Keeton,  17  Texas 
Civ.  App.,  142. 

The  plaintiff  also  objected  to  the  introduction  of  the  docket  entry 
of  the  order  confirming  the  sale,  on  the  ground  that  it  did  not  contain 
a  sufficient  description  of  the  land.  The  validity  of  this  objection 
depends  on  whether  the  report  of  sale,  in  response  to  which  it  was 
made,  contained  a  sufficient  description^  for  unquestionably  the  other 
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part  of  the  proceedings  referred  to  in  an  order  can  be  looked  to 
in  aid  of  the  description.  The  order  itself  does  not  purport  to 
contain  a  full  description.  It  is  as  follows,  omitting  the  caption: 
**Eeport  of  sale  of  273  acres  of  the  Josiah  Dyches  survey  in  Jefferson 
County,  Texas,  to  S.  M.  Johnson,  is  this  day  confirmed  and  deed 
ordered  made  in  compliance  with  the  terms  of  said  report."  The 
report  of  sale  was  properly  admitted  in  evidence,  as  we  have 
held  above,   and  contains  a  full  and  minute  description. 

We  have  thus  far  passed  upon  such  questions  as  were  necessary 
to  be  specifically  determined  in  view  of  another  trial  and  have 
deferred  a  discussion  of  the  articles  of  the  statutes  which  broadly 
control  the  entire  case. 

From  the  statement  of  the  case  supra  it  will  be  observed  that 
no  application  for  an  order  to  sell  the  land  was  shown,  nor  was 
any  docket  entry  shown  which  directly  referred  to  the  existence 
of  such  an  instrument.  Neither  the  docket  entries  nor  any  of  the 
documents  upon  which  defendant  relies  appear  to  have  been  copied 
in  the  probate  minutes  at  that  or  any  subsequent  term  of  the  court. 
No  order  to  sell  was  shown  in  any  way,  except  by  the  introduction 
of  the  unsigned  document  which  we  have  held  was  erroneously 
admitted.  By  this  record  then  the  defendant  has  justified  his  deed 
alone  upon  the  ground  of  the  two  docket  entries,  the  first  ordering 
him  to  employ  Douglass,  the  other  confirming  the  sale,  and  the 
report  of  sale,  a  copy  of  which  was  properly  admitted. 

Taking  up  then  the  propositions  of  plaintiffs  as  set  out  in  the 
first  part  of  this  opinion,  we  find  there  is  an  absolute  statutory 
requirement  that  all  orders  and  decrees  in  probate  or  guardianship 
proceedings  must  be  entered  upon  the  records  at  the  term  of  the 
court  at  which  they  are  made,  and  that  unless  so  recorded  thev  are 
nullities.     Eevised   Sta*tutes,  arts.   2557,   2558,   1846,   1852,   1853. 

Prior  to  1879  the  courts  were  liberal  in  hearing  evidence  of  the 
action  of  Probate  Courts,  and  it  is  doubtless  true  that  under  the 
decisions  rendered  under  the  statutes  then  in  force  the  sale  in 
question  would  have  been  upheld  against  collateral  attack.  Moody 
V.  Butler,  63  Texas,  210;  Simmons  v.  Blanchard,  46  Texas,  266; 
Calloway  v.  Nicols,  47  Texas,  327;  West  v.  Keeton,  17  Texas  Civ. 
App.,  142. 

The  cited  articles  were  enacted  with  those  decisions  in  view, 
the  language  of  the  Acts  is  unmistakable  and  absolute  in  its  terms, 
and  nothing  is  left  for  construction. 

If  we  follow  the  rule  laid  down  in  West  v.  Keeton,  supra,  to  the 
effect  that  a  docket  entry  is  a  record  entry  and  therefore  a  compliance 
with  the  statute,  the  record  is  still  lacking  in  elements  essential 
to  the  validity  of  this  judgment,  for  there  is  not  even  a  docket  entry 
ordering  the  sale.  It  is  statutory  that  an  order  of  sale  is  necessary 
to  the  validity  of  an  administrator's  sale.  Rev.  Stats.,  art.  2113; 
Collins  V.  Ball,  82  Texas,  262;  Ball  v.  Collins,  5  S.  W.  Rep., 
622,  And  the  rule  applies  to  sales  by  guardians  of  the  lands  of 
their  wards. 

We  are,  however,  not  so  much  concerned  with  this  question  as 
with  the  method  of  proving  it,  for  if  it  were  permissible  to  show  the 
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order  otherwise  than  hy  a  docket  entry  or  a  decree  of  record  in  the 
minutes  it  might  be  fairly  held  that  the  circumstances  adduced  in 
evidence  establish  the  fact  that  the  court  duly  heard  an  application 
and  duly  ordered  the  sale.  But  under  the  statutes  cited  supra  an  order 
of  sale  not  entered  in  some  book  recognized  as  a  record  is  a  nullity 
by  the  express  terms  of  the  Act.  It  is  the  duty  of  the  purchaser 
to  see  that  there  was  an  application  and  order  of  sale  duly  entered. 
McNally  v.  Haynes,  59  Texas,  583. 

Prom  this  record  there  is  lacking  of  those  elements  which  would 
constitute  a  valid  sale,  the  application  and  the  order  of  sale,  and  unless 
it  be  shown  that  there  was  an  application  duly  made  and  an  order 
duly  made  and  entered  of  record,  the  sale  can  not  stand. 

Appellees  contend  that  exhibit  Y  attached  to  the  depositions  of 
the  county  clerk  recites  an  order  of  sale,  report  of  sale  and  confirma- 
tion as  duly  entered  in  the  minutes.  The  order  mentioned  as  en- 
tered in  the  minutes  referred  to  a  different  tract  of  land.  We  there- 
fore can  not  sustain  the  propositions  of  appellees  predicated  upon  that 
exhibit  and   its  certificate. 

We  do  not  deem  it  necessary  in  view  of  what  we  have  said  to 
notice  in  detail  the  other  propositions  advanced  by  appellees  in  sup- 
port of  the  judgment.     None  of  them  suffice  to  prevent  a  reversal. 

For  the  errors  indicated  the  judgment  is  reversed  and  the  cause 
remanded. 

The  proposition  of  the  warrantors  that  the  judgment  should  be 
affirmed  as  to  them  can  not  be  allowed.  The  question  of  their 
liability  on  their  warranty  was  not  and  could  not  have  been  adjudi- 
cated with  a  judgment  in  favor  of  Swasey. 

Reversed  and  remanded. 

Application  for  writ  of  error  dismissed. 


Nelson  Day  v.  Houston  &  Texas   Central  Railway  Company. 

Decided  April  19,  1907. 

Pergonal  Injury — ^Assumed  Bisk. 

In  a  suit  by  an  employee  for  personal  injuries  caused  by  a  rock  slipping 
from  the  hooks  of  a  derrick  and  falling  upon  him,  when  it  appeared  from  the 
undisputed  evidence  that  plaintiff  had  been  engaged  in  the  work  about  five 
days;  that  he  knew  that  the  rock  being  lifted  by  the  derrick  was  soft;  that 
the  hooks  of  the  derrick  were  blunt;  that  during  the  time  of  his  employment 
many  of  the  rocks  had  slipped  from  the  hooks  of  the  derrick  and  fallen;  and, 
notwithstanding  this  knowledge,  he  got  partially  under  a  suspended  rock  to 
perform  an  order  of  the  vice  principal;  the  employee  in  getting  under  the  sus- 
pended rock  assumed  the  risk  of  its  falling,  and  the  court  properly  instructed 
a  verdict  for  defendant. 

Appeal  from  the  Coimty  Court  of  Waller  Coimty.  Tried  below 
before  Hon.  J.  D.  Haxvey. 

B,  E.  Eannay  and  J.  F.  MeeTc,  for  appellant. — In  order  to  con- 
stitute an  assumption  of  the  risk  from  a  defect  it  is  not  only  neces- 
Bory  that  the  servant   should  know  of  the   defect,   but  the  danger 
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arismg  therefrom  must  also  be  known  to  him  or  within  the  observa- 
tion of  a  reasonably  prudent  man  in  his  situation^  and  whether 
the  servant  nsed  ordinary  care  under  the  circumstances  is  for  the 
jury  to  decide.  Missouri,  K.  &  T.  Ey.  Co.  v.  Hannig,  91  Texas, 
347;  Galveston,  H.  &  S.  A.  Ey.  Co.  v.  Smith,  24  Texas  Civ.  App., 
131;  Galveston,  H.  &  S.  A.  Ey.  Co.  v.  Hughes,  64  S.  W.  Eep.,  264; 
City  of  Hillsboro  v.  Jackson,  44  S.  W.  Eep.,  1011 ;  St.  Louis  &  S.  P. 
Ry.  Co.  V.  MicClain,  80  Texas,  86;  Bonnet  v.  Galveston,  H.  &  S.  A. 
Ry.  Co.,  89  Texas,  72. 

Appellant  having  never  seen  a  rock  fall  at  or  near  the  flume  after 
it  had  been  elevated,  and  working  under  the  direct  orders  of  ap- 
pellee's vice-principal,  he  would  have  the  right  to  rely  upon  the 
judgment  of  his  master  that  the  service  could  be  performed  with 
aafety  by  the  exercise  of  ordinary  care.  Hillsboro  Oil  Co.  v.  White, 
54  S.  W.  Eep.,  432 ;  Missouri  Pacific  Ey.  Co.  v.  Watts,  64  Texas,  668 ; 
Wall  V.  Texas  &  Pacific  Ey.  Co.,  2  Posey  TJ.  C,  434;  Howard  Oil 
Company  v.  Farmer,  66  Texas,  301;  Baily^s  Personal  Injuries, 
sees.  900,  902,  903  and  913. 

Baker,  Botis,  Parker  &  Oarwood,  and  John  0.  Box,  for  appellee. — 
Wlien  the  servant  knows  of  the  defective  condition  of  an  appliance 
used  in  his  work,  and  the  danger  arising  from  such  defect,  or  where 
the  defect  is  so  open  and  obvious  that  any  person  of  ordinary 
intelligence  must  necessarily  have  known  of  such  danger,  and  he  is 
thereafter  injured,  as  a  natural  and  proximate  result  of  such  known 
defect,  he  can  not  recover  damages  for  such  injury.  Texas  &  P. 
Ey.  V.  French,  86  Texas,  96;  Galveston,  H.  &  S.  A.  Ey.  v.  Lempe, 
69  Texas,  20 ;  Texas  &  P.  Ey.  v.  Bradford,  66  Texas,  733 ;  Eogers  v. 
Galveston  City  By.,  76  Texas,  603;  Missouri  Pac.  Ey.  v.  Somers,  78 
Texas,  440 ;  St.  Louis  S.  W.  Ey.  v.  Eea,  12  Texas  Ot.  Eep.,  990 ;  High- 
tower  V.  Gray,  11  Texas  Ct.  Eep.,  393;  Jones  v.  Galveston,  H.  &  S.  A. 
Ev.,  31  S.  W.  Eep.,  706;  Brown  v.  Miller,  62  S.  W.  Eep.,  547; 
Gnlf ,  C.  &  S.  F.  Ey.  v.  Schwabbe,  1  Texas  Civ.  App.,  673 ;  Ft.  Worth 
Stock  Yards  Co.  v.  Whittenberg,  9  Texas  Ct.  Eep.,  108;  Missouri  K. 
&  T.  By.  V.  Spellman,  34  S.  W.  Eep.,  298. 

GILL,  Chief  Justice. — In  this  cause  Nelson  Day  sought  damages 
of  the  railroad  company  for  personal  injuries  sustained  by  him  as  a 
result  of  the  fall  of  a  rock  from  a  derrick  while  he  was  engaged  there- 
with as  an  employee  of  the  company.  The  defendant  is  alleged  to 
have  negligently  permitted  the  iron  hooks  or  ''dogs**  which  clasped  the 
rock  to  become  dulled  and  blunt  and  thus  the  rock  was  caused  to  fall. 
The  defendant  answered  by  pleas  of  contributory  negligence  and  as- 
sumed risk.  The  court  after  hearing  the  evidence  instructed  a  verdict 
for  defendant. 

The  material  facts,  which  are  undisputed,  are  as  follows:  The 
company  was  engaged  in  repairing  a  bridge  across  a  small  creek. 
For  this  purpose  rock  was  being  quarried  from  the  bdnk  of  the  creek 
and,  by  means  of  a  derrick  operated  by  a  small  stationary  engine,  was 
lifted  to  the  point  in  the  stream  where  it  was  intended  to  be  placed. 
The  rock  was  soft  sandstone  saturated  with  water,  was  very  heavy  and 
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many  of  them  had  fallen  near  the  bank  because  the  hooks  would  slip 
or  the  rock  slough  oflf  because  of  its  softness  For  five  days  the  plain- 
tiff had  been  working  about  the  bridge,  getting  out  the  rock,  drilling 
holes  in  them  for  the  points  of  the  hooks  to  be  placed  in,  and 
attaching  the  hooks  thereto  so  that  they  could  be  lifted  by  the  derrick 
to  their  proper  places.  Plaintiff  knew  the  character  of  the  rocks  and 
the  fact  that  the  points  of  the  hooks  were  blunt,  and  during  the  time 
he  was  at  work  there  prior  to  the  accident  saw  many  of  them  slip 
from  the  derrick  after  they  had  been  lifted  and  swung  over  the  stream. 
According  to  his  statement  all  these  had  fallen  near  the  bank  and  none 
had  fallen  in  midstream  where  the  accident  occurred. 

On  the  occasion  of  the  accident  the  derrick  had  lifted  a  rock  weigh- 
ing about  1,200  pounds  and  it  was  swung  out  near  the  center  of 
the  stream.  The  defendant's  vice-principal  directed  plaintiff  to  at- 
tach a  line  to  the  hooks  in  order  that  they  might  be  detached  when 
the  rock  was  placed.  This  had  to  be  done  near  the  center  of  the 
stream  where  there  was  a  wooden  flume  and  plaintiff  got  into  this 
to  attach  the  rope.  In  doing  this  he  got  partially  imder  the  rock. 
While  in  that  position  the  rock  slipped  from  its  fastening  and 
falling  against  plaintiff  severely  injured  him.  Plaintiff  admits  liat  he 
knew  the  condition  of  the  hooks  and  that  he  had  seen  several  of  the 
rocks  fall,  but  he  contends  that  he  should  be  permitted  to  recover 
because  he  had  seen  no  rocks  fall  after  they  were  swung  that  far 
from  the  bank  and  that  he  ought  not  to  be  held  to  have  assumed 
the  risk  because,  although  he  knew  the  hooks  were  dull,  he  did  not  know 
the   danger   therefrom. 

The  accident  occurred  prior  to  the  passage  of  the  present  statute 
on  the  assumption  of  risks. 

We  are  of  opinion  that  there  was  no  issue  for  the  jury  and 
that  in  getting  under  the  suspended  stone  the  plaintiff  assumed  the 
risk  of  its  fall.     The  judgment  is  affirmed. 

Affirmed, 


J.  E.  White  v.  Albert  T.  Eavenson  et  al. 

Decided  April  19,  1907. 

1. — Ten  Tears  Limitation — ^Evidence. 

W.  without  deed  or  other  right  entered  upon  a  320  acre  survey,  Intending 
to  acquire  the  whole  of  it  by  limitation;  he  cleared  some  of  the  land,  built  a 
house,  barn  and  out-houses^  fenced  about  40  acres  and  occupied  and  used  that 
much,  claiming  the  entire  survey  until  informed  that  he  could  not  acquire  more 
than  160  acres  by  limitation,  when  he  reduced  his  claim  to  the  south  half  of 
the  survey,  but  never  had  the  lines  marked;  he  had  the  40  acres,  actually 
enclosed  and  occupied  by  him,  surveyed  and  staked  off;  he  rendered  and  paid 
taxes  on  only  40  acres.  Held,  the  burden  was  upon  W.  to  establish  his  plea 
of  limitation  by  affirmative  proof,  and  evidence  of  the  facts  stated  was  insuffi- 
cient to  prove  title  by  limitation  as  to  any  part  of  said  survey  except  the  40 
acres. 

2. — Same — ^Payment  of  Taxes. 

Evidence  of  the  payment  of  taxes  on  only  a  certain  number  of  acres  is 
admissible  on  the  issue  of  the  extent  of  the  claim  of  the  person  in  possessioii. 
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Appeal  from  the  District  Court  of  Liberty  County.  Tried  below 
before  Hon.  L.  B.  Hightower. 

Byers  &  Byers,  for  appellant. — ^The  court  erred  in  rendering  judg- 
ment in  favor  of  said  J.  E.  White  for  only  forty  acres  of  land, 
because,  under  the  undisputed  evidence  in  this  case,  judgment  should 
have  been  rendered  in  favor  of  said  J.  E.  White  for  one  hundred 
and  sixty  (160)  acres  of  land  out  of  the  survey  in  controversy.  Rev. 
Stats.  (Sayles),  art.  3344;  Link  v.  Bland,  95  S.  W.  Bep.,  1110;  Pear- 
son V.  Boyd,   62  Texas,  544. 

Where  one  actually  resides  upon  a  large  tract  of  land  and  claims 
it  for  ten  years,  under  our  statute  he  acquires  title  to  160  acres, 
including  his  improvements,  whether  it  be  inclosed  or  not,  unless 
there  be  something  in  the  evidence  to  restrict  him  to  a  smaller 
area.  Williams  v.  Band,  30  S.  W.  Bep.,  511;  Craig  v.  Cartwright, 
65  Texas,  421;  Nativil  v.  Baymond,  59  S.  W.  Bep.,  312;  Watts  v. 
Bruce,  72  S.  W.  Bep.,  260;  Burton  Heirs  v.  Carroll,  72  S.  W.  Bep., 
582. 

J.  F.  Dahney,  for  appellees. 

GILL,  Chief  Justice. — Albert  T.  and  Marvin  N.  Eavenson  brought 
tiiifi  suit  -against  J.  E.  White  and  A.  P.  Hutton  to  recover  the 
Joshua  Mayes  320-acre  survey.  Hutton  disclaimed  except  as  to  an 
midivided  one-eighth  interest  in  the  entire  survey.  White  answered 
claiming  160  acres,  the  south  half  of  the  survey,  by  limitation  of  ten 
years,  and  disclaimed  as  to  the  remainder. 

The  court  tried  the  case  without  a  jury,  and  after  hearing  the 
evidence  adjudged  to  Hutton  an  undivided  one-eighth  of  the  entire 
survey  lees  his  proportion  thereof  lost  to  White  by  limitation,  and  ad- 
judged to  White  a  specific  forty  acres  under  his  plea  of  limitation  of 
ten  years.  The  plaintiffs  recovered  the  remainder.  White  has  ap- 
pealed and  assails  the  judgment  as  contrary  to  the  undisputed  evi- 
dence. 

White  testified  that  he  entered  upon  the  land  in  1881  intending 
to  acquire  the  entire  320  acres  by  limitation.  That  he  had  no  deed 
and  no  rights  therein.  That  he  cleared  some  of  the  land,  built 
a  house,  bam  and  outhouses,  fenced  about  forty  acres  and  occupied 
and  used  that  much  claiming  the  entire  survey  until  a  number  of 
years  ago  Mr.  Hutton  told  him  he  could  not  acquire  the  entire 
sarvey  imder  his  claim,  but  only  160  acres.  Whereupon  he  ceased 
to  claim  the  entire  survey  and  has  since  claimed  only  the  south 
half  thereof  by  metes  and  bounds.  It  developed  on  cross-examination 
that  he  had  never  had  the  south  half  surveyed.  That  as  to  the  40 
acres  actually  enclosed  and  occupied  by  him  he  had  had  that  sur- 
veyed and  staked  off,  and  had  render^  and  paid  taxes  on  the  40 
acres  and  no  other  part  of  the  survey  for  a  great  many  years.  He 
admitted  that  his  claim  to  the  land  beyond  that  had  been  merely 
mental  until  two  or  three  years  before  the  filing  of  this  suit,  when 
he  enclosed  a  large  part  of  the  south  half  and  used  it  as  a  pasture. 
Kg  other  witness  testified  upon  the  issue  except  as  to  his  occupancy 
of  the  40  acres. 
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The  burden  was  upon  White  to  establish  his  plea  of  limitation 
by  affirmative  proof,  and  in  view  of  the  contradictory  and  unsatisfac- 
tory nature  of  his  testimony  and  the  circumstance  of  the  payment 
of  taxes  on  the  specific  40  acres  we  can  not  safely  conclude  that  the 
court  was  wrong  in  refusing  to  hold  that  White  had  discharged  the 
burden  of  proof.  The  survey  of  the  40  acres;  its  distinct  demarka^ 
tion,  and  the  payment  of  taxes  on  that  alone,  strongly  indicates 
that  he  did  not  claim  beyond  it. 

Appellant  complains  of  the  admission  of  the  testimony  to  the 
effect  that  he  paid  the  taxes  on  the  40  acres  and  paid  no  taxes  on  any 
greater  part  of  the  survey.  We  think  it  was  clearly  admissible 
on  the  issue  of  the  extent  of  his  claim.  Waller  v.  Leonard,  89 
Texas,  507.  We  do  not  mean  to  intimate  that  payment  of  taxes 
was  necessary  to  the  validity  of  his  claim  under  the  ten-year 
statute,  but  the  fact  that  he  paid  them  on  a  part  of  the  land  he 
claims  and  failed  to  pay  them  on  the  remainder  is  a  circumstance 
tending  to  show  that  he  did  not  claim  openly  beyond  what  he  claimed 
to  the  tax  assessor  and  collector. 

We  have  duly  considered  each  of  appellant's  assignments  of 
error  and  have  found  none  of  them  meritorious.  The  judgment 
is  therefore  affirmed. 

Affirmed, 


J.  H.  Tucker  &  Company  v.  Preibekq  &  Kahn. 

Decided  April  20,  1907. 

1. — Sequestration — ^Terdiot — jrudsrment. 

When  in  a  sequestration  suit  the  judgment  was  that  the  plaintiff  recover 
the  property  in  controversy,  and  not  the  property  or  its  value,  the  defendant 
can  not  complain  that  the  verdict  of  the  jury  and  the  judgment  did  not  find  and 
specify  the  value  of  the  various  items  of  property  involved,  since  he  can  be 
relieved  of  all  liability  by  delivering  the  property  to  the  sheriff,  and  in  the 
event  he  fails  to  do  so  the  plaintiff  can  not  have  execution  for  the  value  of  the 
property  or  any  part  of  it. 

2. — ^Practice  on  Appeal — ^Dnty  to  Tile  CondnBlons — ^Act  Congtmed. 

The  Act  of  the  Twenty-ninth  Legislature,  page  71,  adding  article  1024a  to 
chapter  17,  title  xxvii  of  the  Revis^  Statutes,  when  construed  in  connection 
with  article  1039  of  the  Revised  Statutes,  does  not  require  the  Courts  of  Civil 
Appeals  to  file  their  conclusions  of  law  upon  each  and  all  of  the  issues  raised 
by  the  various  assignments  of  error  presented  in  the  briefs  in  all  cases  appealed 
to  said  courts,  but  only  in  such  cases  as  may  be  taken  to  the  Supreme  Court 
by  writ  of  error. 

Appeal  from  the  County  Court  of  Liberty  County.  Tried  below 
before   Hon.   T.   C.   Crane. 

Stevens  £  Pickett,  for  appellants. — A  verdict  in  a  sequestration 
proceeding  which  fails  to  find  the  value  of  various  items  of  property 
sequestrated  at  the  time  of  the  trial,  is  erroneous  and  wQl  not 
support  a  judgment.  Avery  v.  Dickson,  49  S.  W.  Rep.,  665;  Talcott 
V.  Eose,  64  S.  W.  Bep.,  1009;  Cook  v.  Halsell,  65  Texas,  1;  Herder 
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V.   Schwab    Clothing   Co.,    37    S.   W.   Eep.,    784;    Meyers   v.    Bloon, 
20  Texas  Civ.  App.,  658 ;  Watts  v.  Overstreet,  78  Texas,  578. 

Marshall  &  Marshall  and  A,  W.  Marshall,  for  appellees. 

PLEASANTS,  Associate  Justice. — At  a  former  day  of  this  term 
we  a£Srmed  the  judgment  of  the  court  below  without  written  opinion 
and  therefore  in  order  to  make  clear  the  questions  hereinalker  decided 
it  is  necessary  to  make  a  brief  statement  of  the  case. 

The  suit  was  brought  by  appellees  against  appellants  to  recover 
personal  property  alleged  to  have  been  unlawfully  converted  and 
withheld  from  them  by  appellants,  and  to  recover  damages  for  such 
unlawful  detention.  The  property  in  controversy  consisted  of  cer- 
tain barroom  fixtures,  the  several  articles  named  in  the  petition  being: 
One  back  bar  and  mirror,  one  front  bar,  one  back  cigar  case  counter, 
and  one  back  bottle  case.  The  amended  petition  upon  which  the 
case  was  tried  alleged  that  the  whole  of  the  property  was  of  the 
market  value  of  only  $75,  but  that  plaintiffs  had  contracted  to  sell 
the  same  for  the  sum  of  $200  and  that  by  reason  of  the  refusal 
of  defendants  to  deliver  possession  thereof  to  the  purchaser  plaintiffs 
had  lost  the  benefit  of  such  sale  to  their  damage  in  the  sum  of 
$125.  The  prayer  is  for  the  recovery  of  the  property,  for  said 
sum  of  $125  damages,  and  for  the  further  sum  of  $90  as  the  rental 
value  of  tiie  property  during  the  time  it  was  so  unlawfully  held 
and  used  by  the  defendants.  At  the  time  the  original  petition  was 
filed  plaintiffs  sued  out  a  writ  of  sequestration  which  was  levied  upon 
the  property  on  May  7,  1906.  On  the  same  day  defendants  replevied 
the  property. 

The  evidence  sustains  the  finding  that  the  property  in  controversy 
had  been  left  by  plaintiffs  in  the  possession  of  the  defendants  under 
a  contract  by  which  defendants  agreed  to  rent  it  subject  to  sale 
by  plaintiffs  at  any  time.  This  contract  was  made  in  March,  1906. 
On  April  9  plaintiffs  sold  the  property  for  $200  and  notified  de- 
fendants of  such  sale  and  requested  them  to  turn  it  over  to  the  pur- 
chaser. Defendants  refused  to  comply  with  this  demand  and  plaintiffs 
thereafter  brought  suit  and  sequestered  the  property  as  above 
stated.  The  market  value  of  the  property  was  not  more  than 
$75  at  the  time  of  its  conversion  by  defendants.  On  May  14,  after 
its  replevy  by  them  on  May  7,  as  before  stated,  the  defendants 
offered  to  redeliver  the  property  to  the  sheriff  and  also  offered 
it  to  the  attorney  for  plaintiffs,  neither  of  whom  would  accept  it. 
By  their  answer  defendants  again  tendered  the  property  to  plaintiffs. 
Upon  the  failure  of  the  plaintiffs  to  obtain  possession  of  the  property 
on  May  7  the  person  to  whom  they  had  sold  it  declined  to  be  longer 
bound  by  his   contract   and   plaintiffs  lost   the  benefit   of   said   sale. 

The  cause  was  tried  by  a  jury  and  the  following  verdict  waa 
returned :  ''We,  the  jury,  find  for  the  plaintiffs,  Freiberg  &  Kahn,  for 
the  property  and  damages  for  $100  and  interest  at  8  percent  from 
April  14,  1906.*'  Upon  this  verdict  judgment  was  rendered  in  favor 
of  plaintiffs  for  the  recovery  of  the  property  and  for  $100  damages 
with  interest  thereon  at  the  rate  of  6  percent  from  April  14,  1906. 
Vol.  XLVL  Civil— IL 
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Appellants'  brief  presents  numerous  assignments  of  error,  all  of 
which  were  duly  considered  by  us  upon  the  original  hearing,  and 
none  of  them,  in  our  opinion,  poanted  out  any  error  which  would 
have  authorized  a  reversal  of  the  judgment  of  the  court  below, 
and  it  was  therefore  affirmed. 

In  their  motion  for  rehearing  appellants  complain  of  the  judg- 
ment of  affirmance  upon  the  ground  that  we  erred  in  not  sustaining 
the  following  assignments: 

"Seventh  assignment  of  error.  Because  the  judgment  of  the 
court  is  against  the  defendants  and  the  sureties  on  the  replevy  bond 
for  the  value  of  the  property,  and  does  not  give  the  sureties  on  the 
replevy  bond  the  right  to  return  the  property  within  ten  days' 
time." 

"Eighth  assignment  of  error.  The  judgment  is  void  and  should 
be  set  aside,  because  the  verdict  of  the  jury  is  erroneous  in  that  the 
jury  failed  to  find  the  value  of  the  property  sequestrated  at  the 
time  of  the  trial .*' 

"Ninth  assignment  of  error.  The  verdict  of  the  jury  is  erroneous 
and  it  can  not  support  the  judgment,  because  it  has  not  found 
the  value  of  the  various  items  of  property,  and  the  trial  court  should 
have  awarded  a  new  trial  on  this  ground." 

It  is  a  sufficient  answer  to  all  of  these  assignments  to  say  that  no 
judgment  having  been  rendered  against  appellants  for  the  value 
of  the  property  fiiey  can  not  possibly  be  harmed  by  the  failure  of  the 
jury  to  find  the  value  of  the  several  articles  recovered  by  appellees 
and  the  failure  of  the  judgment  to  provide  that  they  should  have 
the  right  to  return  any  or  all  of  the  property  within  ten  days  and 
secure  credit  therefor  upon  the  judgment.  The  appellees  had  a  right 
to  a  judgment  for  the  property  or  its  value  and  had  they  asked  for 
and  obtained  such  judgment  the  appellants  were  entitled  to  have  a 
finding  by  the  jury  of  the  value  of  each  article  in  order  that  they 
might  return  same  and  obtain  credit  therefor  on  the  judgment  for  its 
value  rendered  against  them.  But  the  judgment  rendered  being  only 
for  the  property  appellants  can  be  relieved  of  all  liability  thereunder 
by  delivering  said  property  to  the  sheriff  as  they  offered  to  do  in  their 
answer,  and  it  was  unnecessary  for  the  judgment  to  so  provide.  In 
case  appellants  fail  to  deliver  the  property  appellees  can  not  under 
the  judgment  rendered  have  execution  against  them  for  the  value  of 
any  of  the  property  not  delivered  to  the  sheriff  or  not  found  by 
him.  As  before  said,  appellants  can  not  be  heard  to  complain  of  this 
judgment.  Byrne  v.  Lynn,  18  Texas  Civ.  App.,  252;  Kean  v.  Zendel- 
witz,  9  Texas  Civ.  App.,  355. 

^  In  their  motion  for  rehearing  appellants  request  that  we  file  conclu- 
sions of  law  upon  each  of  the  issues  raised  by  the  various  assign- 
ments presented  in  their  brief,  and  contend  that  under  the  Act  of 
the  Twenty-ninth  Legislature,  page  71,  adding  article  1024a  to 
Chapter  17,  Title  xxvii,  of  the  Eevised  Statutes,  it  is  our  duty  to 
comply  with  this  request.  We  do  not  so  interpret  the  Act  cited. 
That  Act  is  in  the  following  words:  "It  shall  be  the  duty  of  the 
Courts  of  Civil  Appeals  to  decide  all  issues  presented  to  them 
by  proper  assignments  of  error  by  either  party  in  all  causes  vam 
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pending,  or  which  may  hereafter  he  pending  hefore  them,  whether 
such  issues  be  of  fact  or  law,  and  announce  in  writing  their  con- 
clusions so  found.  Provided,  that  if  the  Court  of  Civil  Appeals 
has  failed  to  file  a  conclusion  of  fact  upon  any  material  issue 
in  the  case  properly  assigned  in  that  court  and  in  the  Supreme 
Court  and  that  by  reason  of  such  failure  the  Supreme  Court 
is  not  able  to  pass  upon  such  assignment,  it  shall  be  the  duty 
of  the  Supreme  Court  to  return  the  record  to  the  Court  of  Civil 
Appeals  from  which  it  came  with  directions  to  make  and  file  a 
conclusion  of  fact  upon  each  of  such  issues  and  return  same  with 
the   record  to   the   Supreme   Court/* 

Article  1039  of  the  Revised  Statutes  provides  that  it  shall  not  be 
necessary  for  the  Courts  of  Civil  Appeals  to  file  conclusions  in  causes 
in  which  no  writ  of  error  will  lie  to  the  Supreme  Court  unless 
such  cause  is  reversed,  in  which  case  the  court  shall  file  the  reasons 
for  reversing  same.  The  Act  of  the  Legislature  above  quoted  does 
not  expressly  repeal  article  1039,  nor  refer  to  it  in  any  way, 
and  the  two  Acts  are  not  so  inconsistent  with  each  other  as  to  require 
the  holding  that  the  latter  repealed  the  former  by  implication.  We 
think  that  the  latter  Act  should  be  construed  to  apply  only  to  causes 
in  which  a  writ  of  error  will  lie  to  the  Supreme  Court.  By  giving 
it  this  construction  both  of  the  Acts  will  stand  and  a  repeal  by  impli- 
cation, which  is  never  favored,  will  be  avoided. 

We  think  the  provisions  of  the  Act  before  quoted  indicate  that 
the  Legislature  intended  that  it  should  only  apply  to  cases  of  which 
the  Supreme  Court  has  jurisdiction.  It  is  certainly  susceptible  of 
this  construction,  and  under  the  rule  which  requires  that  the  two 
Acts  shall  be  harmonized  if  possible  in  order  that  both  may  stand, 
such  construction  should  be  aaopted  by  the  courts. 

From    the   conclusions    above    stated    it    follows    that    the    motion 
for  rehearing  should  be  overruled,  and  it  has  been  so  ordered. 

Motion  for  rehearing  overruled  and  judgment  affirmed. 


Egbert  M.  Tison  v.  Lulu  B.  Gabs. 

Decided  April  22,  1907. 

1. — Defendant — ^Bnal  Capacity — ^Final  Jndsrment. 

WheoL  the  plaintiff  sues  to  recover  a  debt  against  a  decedent's  elstate  and 
to  have  certain  property  in  the  hands  of  the  defendant  applied  to  the  satisfaction 
of  such  debt,  and  the  defendant,  who  is  sued  in  the  dual  capacity  of  independent 
executor  and  sole  devisee  and  legatee  of  said  decedent,  by  his  answer  claims 
to  be  the  sole  owner  of  the  property  by  virtue  of  the  decedents  will,  the  judg- 
ment^ which  disposes  of  all  the  issues  between  the  parties,  is  a  final  judgment 
although  no  disposition  is  specially  made  of  the  defendant  in  hia  capacity  of 
independent  executor. 

% — ^Independent  Executor — JurisdictiOB* 

Of  a  suit  by  a  creditor  against  a  party  as  independent  eoceeator  or  as  sole 
devisee  and  legatee  of  the  testator,  who  has  possession  of  the  property  of 
the  estate,  the  Probate  Court,  after  probating  the.  will  and  receiving  and  filing 
SB  iBVCotoiy  and  appraisement  of  the  estate,  would  have  no  jurisdiction. 
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8. — ^Petition — ^Hot  Xultifariom. 

When  the  purpose  of  plaintiff's  suit  is  to  establish  a  debt  against  the  estate 
of  a  decedent  and  to  subject  property  in  the  possession  of  the  defendant  to  the 
satisfaction  of  such  debt  the  petition  is  not  multifarious. 

4. — ^Deed  to  Wife — Separate  Property. 

When  the  husband  pays  for  land  out  of  his  separate  estate  and  causes  the 
deed  to  be  made  to  his  wife  this  is  sufficient,  as  between  the  pa)l-ties,  to  show 
that  he  intended  it  as  a  gift  to  her.  although  there  is  no  express  recital  that 
it  is  to  be  her  separate  property. 

5. — Same — ^Notes  to  Husband  and  Wife. 

The  fact  that  in  the  sale  of  the  wife's  separate  property  the  notes  for  the 
purchase  money  are  made  payable  to  both  the  husband  and  wife  affords  no 
presumption  that  the  notes  are  community  property. 


6. — ^Husband — Conversion  of  Wife's  Estate — ^Liability. 

When  the  husband  converts  the  wife's  separate  estate  into  money  or  property 
ajid  uses  it  to  improve  his  separate  or  the  community  estate  he  is  liable  for 
its  value,  and  the  wife  has  an  equitable  lien  on  the  land  so  improved  to  secure 
its  payment. 

7.— Heir— liability. 

An  heir  is  liable  for  the  debts  of  his  ancestor  only  to  the  eictent  of  the 
property  received  from  such  ancestor. 

8. — ^Dedarations  of  Decedent. 

In  a  suit  by  an  heir  to  subject  property  in  the  hands  of  defendant  to  the 
payment  of  her  claim  the  testimony  of  defendant  as  to  statements  or  the 
absence  of  statements  by  plaintiff's  ancestor,  is  incompetent. 

9. — ^Pleadings — ^Facts — ^Agreement. 

An  agreement  that  the  allegations  in  plaintiff's  pleadings  are  true  will  not 
prevent  the  husband  from  recovering  as  heir  of  his  wife  when  it  is  alleged  in 
said  pleading  that  he  was  living  at  the  time  of  his  wife's  death,  although  it  ia 
also  alleged  that  plaintiff,  a  child  of  the  wife,  was  her  sole  heir. 

Error  from  the  District  Court  of  Brazoria  County.  Tried  bdow 
before  Hon.   Wells  Thompson. 

H.  Orass  and  Bryan  £  McRae,  for  plaintiff  in  error. — ^That  the 
court  has  no  jurisdiction  because  there  was  no  final  judgment: 
Woolley  V.  Sullivan,  92  Texas,  28;  Martin  v.  Crow,  28  Texas,  614; 
Simpson  v.  Bennett,  42  Texas,  241;  Linn  v.  Arambould,  55  Texas, 
611;  Whitaker  v.  Gee,  61  Texas,  217. 

The  court  erred  in  overruling  the  defendant  Eobert  M.  Tison's 
plea  to  the  jurisdiction,  in  which  defendant  alleges  that  he  is  inde- 
pendent executor  of  the  estate  of  James  W.  TKson,  and  that  said 
administration  has  not  been  closed,  and  that  there  are  still  outstanding 
debts  due  by  said  estate  unsettled  and  unpaid.  Webster  v.  Willis, 
56  Texas,  468;  Patterson  v.  Allen,  50  Texas,  23;  Lee  v.  Turner,  71 
Texas,  266;  Buchanan  v.  Thompson  Eeirs,  4  Texas  Civ,  App.,  238; 
Low,   Administrator,  v.  Felton,  84  Texas,   385. 

The  court  erred  in  overruling  defendant's  plea  in  abatement 
and  exception  to  plaintiflf^s  second  amended  original  petition,  on 
the  ground  that  said  petition  was  multifarious,  and  showed  upon  its 
face  a  misjoinder   of  causes   of   action.     Oliyer   v.   Bobertson,   41 


1907J]  BoBERT  M.  TisoN  V.  Lulu  B.  Qass.  165 

Texas,  422;  Stewart  v.  Gordon,  65  Texas,  347;  Frost  V.  Frost, 
45  Texas,  326;  Williams  v.  Bobinson,  63  Texas,  582;  First  National 
Bank  of  Flatonia  v.  Valenta,  75  S.  W.  Bep.,  1087. 

If  James  W.  Tison,  surviving  husband,  at  the  time  of  the  death 
of  his  wife,  Gilley  P.  Tison,  was  indebted  to  her  in  the  sum  of 
$1,425  as  alleged,  she  having  died  intestate,  he  would  under  our 
statutes  of  Descent  and  Distribution  inherit  one-third  of  this 
amount,  and  defendant  in  error  would  only  be  entitled  to  judgment 
for  the  remaining  two-thirds  of  this  amount. 

Defendant  in  error  has  no  lien  upon  any  specific  property  be- 
longing to  the  estate  of  James  W.  Tison.  Torrey  v.  Cameron,  73 
Texas,  683;  Bichardson  v.  Hutchins,  68  Texas,  81;  Moore  v.  Moore, 
89  Texas,  29.      ' 

The  court  erred  in  excluding  testimony  of  Bobert  M.  Tison  as 
to  conversations  heard  between  James  W.  Tison  and-  Gilley  P. 
Tison  in  regard  to  the  ownership  of  the  five-acre  tract  in  Alvin, 
under  article  2302,  Sayles'  Bevised  Statutes,  because  this  was  not  a 
suit  by  or  against  the  heirs  or  legal  representatives  of  a  decedent, 
arising  out  of  any  transaction  with  such  decedent,  and  this  statute 
should  not  have  prevented  him  from  testifying  as  to  statements 
made  by  Gilley  P.  Tison,  who  was  not  related  to  him,  against  her 
interest.  Newton  v.  Newton,  77  Texas,  510;  Mitchell  v.  Mitchell, 
80  Texas,  111;  Ingersoll  v.  McWillie,  9  Texas  Civ.  App.,  655; 
Caffey  v.  Caffey,  12  Texas  Civ.  App.,  619 ;  Curtis  v.  Wilson,  2  Texas 
Civ.   App.,    648. 

Elmer  F.  Stockwell  and  J.  T.  Loggins,  for  defendant  in  error. — 
If  Bobert  M.  Tison,  in  the  capacity  of  independent  executor  of  the 
estate  of  James  W.  Tison,  deceased,  was  a  party  to  the  suit,  as  such, 
and  was  also  a  party  to  the  suit  in  an  individual  capacity  as  sole 
devisee  of  the  will,  in  possession  of  the  property,  as  such,  and  he 
had  ceased  to  be  independent  executor  before  judgment  was  rendered, 
a  judgment  that  disposed  of  him,  as  such  devisee,  and  disposed 
of  the  estate,  and  failed  to  mention  him  as  independent  executor, 
was  a  final  judgment.  Bevised  Statutes  1895,  art.  1249;  Beynolds 
V.  McFadden,  36  Texas,  130;  Tison  v.  Gass,  94  S.  W.  Bep.,  376; 
Moody,  Admr.,  v.  Smoot,  78  Texas,  125;  Montgomery  v.  Culton, 
18  Texas,  746,  23  Texas,  156;  Blinn  v.  McDonald,  92  Texas,  605; 
Wilson  V.  Smith,  17  Texas  Civ.  App.,  194;  Alston  v.  Emmerson, 
•83  Texas,  238 ;  Graves  v.  Campbell,  74  Texas,  576 ;  Davis  v.  Thomp- 
son, 92  Texas,  391;  Backley  v.  Fowlkes,  89  Texas,  613;  Lockhart 
V.  Lytle,  61  Texas,  604;  Gullett  v.  O'Conner,  54  Texas,  415;  Burton 
V.  Vamell,  6  Texas,  139;  Houston  v.  Ward,  8  Texas,  124;  SaflEold 
V.  Navarro,  15  Texas,  76;  McDonough  v.  Cross,  40  Texas,  251;  Boy  v. 
Whitaker,  92  Texas,   347. 

Where  a  husband  buys  land  with  his  separate  funds  and  takes 
the  deed  in  the  name  of  the  wife,  the  presumption,  as  between  them- 
selves and  all  others  not  claiming  as  innocent  purchasers,  will  be 
that  the  property  was  intended  as  a  gift  to  her.  Smith,  v.  Strahan, 
16  Texas,  320,  25  Texas,  103;  Smith  v.  Boquet,  27  Texas,  613; 
Baker  v.  Baker,   66  Texafi>  677;  Parker  v.   Coop,   60  Texas,   111; 
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Peters  v.  Clements,  46  Texas,  114;  Story  v.  Marshall,  24  Texas,  308; 
Avery  v.  Avery,  12  Texas,  54;  Eichardson  v.  Hutchins,  68  Texas, 
81;  Tucker  v.  Carr,  39  Texas,  101;  Hardin  v.  Jones,  29  Texas 
Civ.   App.,    350. 

James  W.  Tison  having  nsed  money  belonging  to  the  separate 
estate  of  his  wife,  Gilley  P.  Tison,  there  wonld  be  no  presmnption 
that  it  was  a  gift  to  him.  Bradshaw  v.  Mayfield,  18  Texas,  21; 
Barziza  v.  Graves,  25  Texas,  324;  Kendrick  v.  Taylor,  27  Texas,  698. 

When  the  wife's  separate  estate  is  converted  into  money  the 
husband  can  not  mingle  it  with  funds  belonging  to  himself  or  the 
community  estate,  or  use  it  to  meet  his  obligations  or  obligatiouB 
of  the  community  without  making  the  mass  of  his  estate  and  the 
community  estate  liable  for  its  repayment.  Richardson  v.  Hutchins, 
68  Texas,  81;  Blinn  v.  McDonald,  92  Texas,  605;  Montgomery  v. 
Culton,  18  Texas,  746,  23  Texas,  156;  art.  1869,  Rev.  Stats.,  1895. 

Defendant  in  error  Jias  a  lien  on  all  the  property  of  the  estate 
of  Jas.  W.  Tison  in  the  hands  of  plaintiff  in  error.  Blinn  v.  Mc- 
Donald, 92  Texas,  605;  Montgomery  v.  Culton,  18  Texas,  746;  Mont- 
gomery V.  Nash,  23  Texas,  157;  Rev.  Stats.,  1896,  art.  1869;  Rich- 
ardson V.  Hutchins,  68  Texas,  81. 

The  court  did  not  err  in  excluding  the  testimony  of  Robert  M. 
Tison  in  regard  to  the  ownership  of  the  five-'acre  tract  in  Alvin. 
Rev.  Stats.  1895,  art.  2302;  Eidolstein  v.  Brown,  95  S.  W.  Rep., 
1128;  Parks  v.  Caudle,  58  Texas,  216;  Gilroy  v.  Richards,  26  Texas 
Civ.    App.,    355;    Reddin    v.    Smith,    65    Texas,    26. 

REESE,  Associate  Justice. — This  is  a  suit  by  Lula  B.  Oass 
against  Robert  M.  Tison,  both  in  his  individual  capacity,  as  sole 
legatee  and  devisee  under  the  will  of  his  father,  James  W.  Tison, 
deceased,  and  as  independent  executor  of  his  will,  to.  recover,  as 
sole  heir  of  her  deceased  mother,  Mrs.  Gilley  P.  Tison,  certain  money 
and  the  value  of  certain  personal  property,  the  separate  estate  of  said 
Gilley  P.  Tison,  which  it  is  alleged  had  been  appropriated  and  used 
by  the  said  James  \Y.  Tison,  husband  of  the  said  Gilley  P.  Tison, 
and  father  also  of  plaintiff.  It  was  alleged  that  said  money  and 
property  amounting  to  $1,425,  being  the  proceeds  of  a  sale  of  five 
acres  of  land,  the  separate  estate  of  Mrs.  Tison,  had  been  used  by 
said  James  W.  Tison  in  improving  a  certain  tract  of  land  containing 
289  acres  belonging  to  the  community  estate,  and  it  was  sought 
to  fix  the  same  as  a  charge  on  the  land. 

It  was  alleged  that  the  289  acres  of  land  and  certain  personal 
property,  belonging  to  the  community  estate  of  the  said  Gilley  P. 
Tison  and  her  husband,  James  W.  Tison,  had  gone  into  the  hands 
of  the  defendant  as  independent  executor  of  his  father's  will  or  as 
sole  legatee  and  devisee  thereunder  and  was  held  by  him  in  such 
capacity,  and  partition  of  the  same  was  sought.  The  petition  also 
included  a  claim  against  defendant  for  the  value  of  property  be- 
longing to  the  community  estate  which  it  is  alleged  he  had  con- 
verted, and  for  rents. 

The  action  developed  upon  the  trial  into  one  against  defendant 
in  his  individual  capacity  for'  the  $1,425  of  the  separate  estate  of 
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Gilley  P.  Tison  and  for  payment  thereof  out  of  property  which  was 
in  his  hands  as  sole  l^atee  and  devisee  under  the  will  of  James 
W.  Tison,  deceased.  Pending  the  trial  the  plaintifif  married  T.  E. 
Snssell,  who  came  into  the  suit  pro  forma  as  her  husband.  Annie 
E-  Bansdell,  a  child  of  James  W.  Tison  by  a  former  marriage, 
as  was  defendant,  was,  with  her  husband,  made  a  party  defendant 
and  they  were  served  with  process,  but  did  not  answer,  and  they 
were  by  the  judgment  dismissed  with  their  costs.  Defendant  an- 
swered in  his  individual  capacity  alone. 

The  case  was  tried  by  the  court  without  a  jury  and  conclusions 
of  fact  and  law  were  filed.  In  the  findings  of  fact  the  court  found, 
substantially,  that  the  five  acres  of  land  which  had  been  sold 
by  James  W.  and  Gilley  P.  Tison  was  the  separate  property  of 
the  said  Gilley  P.  Tison,  and  that  of  the  proceeds,  amounting  to 
$1,425,  $426  which  had  been  paid  in  lumber,  had  been  used  by 
James  W.  Tison  in  improving  the  289  acres  of  land,  which  was  his 
separate  estate,  and  that  the  balance  of  the  $1,425  was  mixed  with 
his  separate  funds  and  used  by  him  for  the  benefit  of  his  separate 
estate;  that  Gilley  P.  Tison  died  intestate  June  26,  1900,  and  there 
was  no  administration  on  her  estate  and  that  plaintiff  is  her  sole 
heir:  that  she  had  no  separate  estate  except  the  claim  on  her  hus- 
band for  the  $1,425;  that  there  was  at  her  death  community  estaite 
of  the  value  of  $278.75;  that  Jfimes  W.  Tison  had  other  personalty, 
his  separate  estate,  of  the  value  of  $447.60  in  addition  to  the  289 
acres  of  land;  that  he  died  testate  on  June  9,  1903,  still  possessing 
all  of  said  property;  that  by  the  terms  of  his  will  his  son,  the  de- 
fendant, was  named  as  independent  executor  and  was  made  sole  legatee 
and  devisee;  that  said  will  had  been  duly  probated,  and  that  the 
defendant  has  had,  since  the  death  of  said  James  W.  Tison,  and  now 
has,  possession  of  all  of  said  property  and  is  claiming  it  under 
the  will. 

The  court  further  found  that  after  the  death,  of  said  Gilley  P. 
Tison  tiie  said  James  W.  Tison  acquired  an  outstanding  title  to 
an  undivided  41  acres  of  said  289  acres. 

The  conclusions  of  law  are  reflected  in  the  judgment  which  was 
in  favor  of  plaintiff  that  she  recover  of  "the  defendant,  Robert  M. 
Tison,''  the  said  sum  of  $1,425,  with  a  decree  that  $426  thereof  was 
a  lien  upon  all  of  the  289  acres  except  the  undivided  interest  of  41 
acres  aforesaid.  It  was  decreed  that  the  land  be  sold  for  the  sat- 
isfaction of  said  sum  and  that  the  remainder  of  the  proceeds  of  such 
sale  be  disposed  of  under  the  direction  of  the  decree.  It  was  further 
decreed  that  the  balance  of  the  $1,425  be  collected,  first,  out  of  the 
aale  of  specified  articles  of  community  property,  in  possession  of 
Bobert  M.  Tison ;  second,  out  of  the  proceeds  of  the  sale  of  specified 
articles  of  separate  property  of  said  James  W.  Tison  in  the  hands 
of  Bcfcert  M.  Tison,  and  that  the  rem-ainder  of  said  judgment  unsatis- 
fied be  collected  out  of  the  remaining  proceeds  of  the  sale  of  the 
land.  It  was  decreed  that  if  any  of  the  property  was  left  after  satis- 
faction of  the  judgment  it  should  be  returned  to  Robert  M.  Tison, 
and  title  to  the  same  is  adjudged  to  him;  ttiat  no  further  execution 
issue;,  and  that  no  judgment  is  rendered  against  Robert  M.  Tison 
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except  as  he  has  interest,  and  after  execution  of  the  above  orders, 
no  further  amount  shall  be  collected  of  him. 

No  notice  is  taken  in  the  decree  of  Robert  M.  Tison  specially 
in  his  character  of  independent  executor. 

Defendant  prosecuted  an  appeal  from  the  judgment  as  independent  , 
executor   without   giving   bond   for   such    appeal,   which    app«d   was, 
for   this   reason,    dismissed   by  the   Court   of   Civil    Appeals  of   the 
Fourth   District.      (16   Texas   Ct.   Rep.,  266.)      He  now  brings  the 
judgment  to  this  court  upon  writ  of  error. 

Plaintiif  in  error  eusrerests,  in  limine,  that  the  judgment  is  not 
a  final  judgment  and  this  court  is  without  jurisdiction.  The  ground 
of  the  suggestion  is  that  the  judgment  does  not  dispose  of  the  case, 
as  against  Robert  M.  Tison  in  his  capacity  as  independent  ex- 
ecutor. The  suit  was  to  reach  and  condemn  to  the  satisfaction 
of  plaintiff's  debt  against  James  "W.  Tison,  certain  property  in  the 
hUnds  of  Robert  M.  Tison,  who  was  both  independent  executor  and 
sole  beneficiary  under  the  will  of  his  father.  He  alleges  in  his  answer 
that  he  is,  by  virtue  of  the  terms  of  his  father's  will,  the  sole  owner 
of  the  property.  The  judgment  disposes  of  all  of  the  issues  as  to 
all  of  the  parties.  There  can  be  no  question  that  it  is  res  adjudicata 
as  to  all  of  the  issues  involved  as  against  defendant  in  error  and  the 
said  Robert  M.  Tison  and  the  estate  of  James  W.  Tison,  and  as 
such  is,  we  think,  a  final  judgment.  (Linn  v.  Arambould,  55  Texaa, 
617;  Martin  v.  Crow,  28  Texas,  614.) 

The  defendant's  plea  to  the  jurisdiction  of  the  trial  court  was 
properly  overruled.  The  will  having  been  probated  and  the  inventory 
and  appraisement  filed  the  cause  was  dropped  from  the  docket  of 
the  Predate  Court,  and  the  property  went  into  the  hands  of  Robert 
M.  Tison  as  sole  beneficiary  under  the  will,  subject  to  the  debts 
of  the  estate.  Whether  he  held  it  as  independent  executor  or  as  sole 
legart:ee  and  devisee  he  might  be  sued  by  a  creditor  of  the  estate 
and  the  property  in  his  hands  condemned  to  the  satisfaction  of  the 
debt. 

It  does  not  appear  that  the  rights  of  other  creditors,  if  any 
such  there  be,  are  affected.  Certainly  plaintiff  in  error  having  taken 
possession  of  the  estate  as  owner  by  virtue  of  the  provisions  of  the 
will,  can  not  here  set  up  such  rights  as  defense  to  this  proceeding 
without  at  least  making  such  other  creditors  parties  and  seeking  to 
have  the  property  in  his  hands  properly  applied  to  the  payment  of 
all  the  debts.  The  judgment  did  not  partition  the  property  even 
of  the  community  estate,  but  subjected  all  of  it  to  the  payment 
of  plaintiff's  debt. 

The  peJtition  is  not  subject  to  the  objection  that  it  is  multifarious. 
The  entire  proceeding  was  to  settle  the  rights  of  the  parties  in  and  to 
the  property  in  the  possession  of  plaintiff  in  error  and  to  subject 
it  to  the  payment  of  plaintiff's  demand,  and  the  issues  were  all 
properly  triable  in  one  suit.  It  is  difficult  to  see  how  they  could 
have  been  properly  determined  otherwise.  As  the  case  was  finally 
determined  the  court  simply  established  the  debt  sued  lor  and  pro- 
Tided  for  its  satisfaction  out  of  the  property.    The  plea  in  abatement 
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was  properly  overruled  by  the  trial  conn,  and  the  second  assign- 
ment of  error  presenting  the  question  is  overruled. 

The  third  assignment  of  error  is  likewise  overruled.  The  evi- 
dence was  sufficient  to  authorize  the  finding  that  the  five  acres 
of  land,  from  the  sale  of  which  the  $1,425  was  realized,  was  separate 
property  of  Mrs.  Gilley  P.  Tison.  It  was  shown  by  the  declarations 
of  James  W.  Tison,  as  testified  to  by  the  witnesses  Mrs.  Lizzie 
Dickerson  and  A.  L.  Dickerson,  that  such  was  his  intention  in  the 
purchase  and  improvement  of  the  property.  The  deed  was  made 
to  her,  whether  in  her  own  separate  right  or  not  does  not  appear, 
but  independently  of  this,  the  mere  fact  that  James  W.  Tison 
bought  the  land  with  his  separate  means  and  had  the  deed  made  to 
his  wife,  as  between  the  parties,  was  sufficient  to  show  that  he  in- 
tended it  as  a  gift  to  her.  (Baker  v.  Baker,  65  Texas,  577;  Smith  v. 
Boquet,  27  Texas,  613;  Smith  v.  Strahan,  16  Texas,  320;  Baldridge 
V.  Scott,  48  Texas,  189;  Wren  v.  Howland,  7  Texas  Ct.  Eep., 
705.) 

The  five  acres  being  separate  property  of  Mrs.  Tison  the  proceeds 
when  sold  became  her  separate  property.  No  presumption  can  be 
indulged  from  the  fact  that  the  notes  were  payable  to  both  husband 
and  wife,  that  the  wife  intended  thereby  to  make  a  gift  to  the  husband 
or  otherwise  change  the  character  of  the  property. 

The  court  did  not  err  in  finding  as  a  fact  that  the  $1,426  had  been 
mixed  with  the  separate  funds  of  James  W.  Tison  and  used  for 
the  benefit  of  his  separate  estate.  The  evidence  authorizes  the  finding 
that  that  part  of  the  purchase  money  of  the  five  acres  paid  in 
lumber,  amounting  to  $426,  was  used  in  improvements  upon  the 
289  acres,  Tison^s  separate  property,  and  that  the  balance  was  col- 
lected by  him  and  appropriated.  It  could  not  have  been  properly 
used  in  payment  of  community  debts.  There  is  no  suggestion 
that  it  was  used  in  discharge  of  any  obligation  for  which  Mrs. 
Tison^s  separate  estate  could  be  made  liable.  If  he  converted  her 
separate  estate  into  money  or  other  property  and  appropriated  that 
to  the  benefit  of  himself  or  to  the  benefit  of  the  community  he  is 
liable  to  the  wife  or  to  her  estate  o^  heirs  for  its  value.  (Bichardson 
V.  Hutchins,  68  Texas,  89.) 

There  was  no  error  in  finding  as  a  fact  that  James  W.  Tison  had 
used  lumber  received  for  part  of  the  purchase  money  of  the  land, 
of  the  value  of  $426,  in  improvements  upon  the  289  acres.  The 
evidence  is  sufficient  to  authorize  the  finding.  Nor  was  there  error 
in  fixing  this  amount  as  an  equitable  charge  or  lien  on  the  land. 
(Parrish  v.  Williams,  53  S.  W.  Eep.,  80;  Robinson  v.  Moore,  1  C.  C. 
A.,   98.)      The   fifth   assignment   presenting  the   point   is   overruled. 

The  sixth  assignment  of  error  is  also  overruled.  There  was  no 
error  of  which  plaintiff  in  error  can  complain  in  the  decree  of  the 
court  prescribing  the  manner  in  which  the  judgment  should  be 
enforced  and  collected. 

We  can  not  see  the  materiality  of  the  finding  of  the  court  that 
the  property  of  James  W.  Tison^s  estate  and  of  the  community 
estate  was  undiminished  in  value  at  the  time  of  the  trial,  as  com- 
plained of  in  the  seventh  assignment  of  error.     The  evidence  seems 
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V.  Dwyer,  84  Texas,  196;  Schloss  v.  A.  T.  &  S.  F.  Ey.  Co.,  85 
Texas,    603-604. 

A  general  liquor  dealers^  bond  is  held  to  cover  sales  made  by 
his  clerk  or  agent,  because  one  of  the  terms  of  the  bond  is  that 
he  "will  not  permit  to  be  sold,"  etc.  and  this  condition  of  the  bond 
is  held  to  create  the  element  of  agency.  Meier  v.  State,  21  S. 
W.   Eep.,  974. 

In  the  prosecution  against  a  liquor  dealer  under  the  "Bell  Punch 
Law"  for  failure  to  register  the  drink  sold,  it  was  held  that  a 
sale  by  the  agent  of  the  dealer,  and  his  failure  to  register  it,  made 
in  the  absence  of  his  principal,  the  proof  not  showing  the  dealer's 
complicity  in  the  agent^s  failure  to  register  the  drink,  would  not 
authorize  a  conviction.  Gaiocchio  v.  State,  9  Texas  Crim.  Apps., 
387;  Wadsworth  v.  State,  34  S.  W.  Hep.,  934;  Freedman  v.  State, 
38   S.  W.  Eep.,  993. 

Hanson  &  Robertson,  for  appellee. 

EEESE,  Associate  Justice. — This  is  a  suit  by  the  State  of  Texas 
against  the  principal  and  sureties  on  a  liquor  dealer's  bond  in  a 
local  option  district  to  recover  penalties  for  sales  of  liquor  in 
violation  of  the  provisions  of  the  bond.  The  bond  was  given  under 
the  provisions  of  article  5060j  as  enacted  in  chapter  158,  Acts 
25th  Legislature,  and  the  saJes  are  alleged  to  have  been  made  by 
M.  E.  Edgar,  the  principal  in  the  bond,  *Tiis  agents,  employees 
and  persons  in  charge  of  said  prescription  house*'  upon  prescrip- 
tions which  were  not  in  compliance  with  the  provisions  of  law. 

Defendants  answered  by  general  demurrer  and  special  excep- 
tions, the  nature  of  which  will  appear  from  this  opinion,  and  by 
general   denial. 

Upon  trial  with  a  jury  there  was  a  verdict  for  plaintiff  for 
$2,600,  being  penalties  of  $250  each  in  ten  different  sales.  Prom 
the  judgment  defendants  appeal. 

In  the  first  assignment  of  error  appellants  complain  of  the  action 
of  the  court  in  overruling  their  special  exceptions  to  the  petition 
on  the  ground  that  the  bond  was  not  conditioned  as  required  by 
law.  That  portion  of  the  bond  which  is  material  to  this  assign- 
ment is  as  follows: 

*T\Tiereas  M.  E.  Edgar  desires  to  engage  in  the  sale  of  spirituous, 
vinous  and  malt  liquors  and  medicated  bitters  capable  of  pro- 
ducing intoxication  in  Tyler,  Smith  County,  State  of  Texas,  a 
local  option  county,  and  has  made  the  application  and  paid  the 
taxes  required  by  law,  therefore:  Know  all  men  by  these  presents 
that  we,  M.  E.  Edgar,  as  princip«l,  and  H.  P.  Faulkenhagen,  Lee 
Weaver  and  G.  R.  Kenedy,  as  sureties,  are  held  and  firmlv  bound 
unto  the  State  of  Texas,  in  the  sum  of  twemty-five  hundred  dollars, 
for  the  payment  of  which  we  bind  ourselves,  our  heirs  and  l^al 
representatives  jointly  and  severally.  Conditioned,  that  the  said 
M.  E.  Edgar  diall  not  sell  in  any  quantity  except  on  the  prescrip- 
tion of  a  regular  practicing  physician,  etc.''  The  objection  is  that 
the  condition  of  the  bond  does  not  specify  what  it  is  that  Edgar 
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is  not  to  sell.  The  first  part  of  the  bond  shows  clearly  its  purppee 
and  Aows  that  the  sales  referred  to  in  iiie  condition  of  the  bond 
are  sales  of  intoxicating  liquors,  (Art  5060j,  Eev.  Stats.)  The 
assignment  is  overruled. 

■Hie  second,  third  aad  fourth  assignments  of  error  present  the 
objection  timt  a  person  engaged  in  the  sale  of  intoxicating  liquor  in 
a  local  option  district  under  the  terms  of  the  statute  cannot  be 
made  liable  to  the  penalties  prescribed  for  sales  not  in  conformity 
to  its  provisions,  made  by  his  agents  or  employees,  but  is  liable 
only  when  such  sales  are  made  by  himself  in  person.  AH  of  the  sales 
in  tlie  present  case  are  charged  and  proven  to  have  been  made  by 
Edgar's  agents  and  employees,  he  himself  not  being,  at  the  time 
of  such  sale,  in  the  eounly  where  they  were  made.  If  appellants' 
contention  as  set  out  in  these  assignments  is  sound  neither  the 
pleadings  nor  proof  present  any  basis  for  recovery. 

The  provisions  of  the  statute  requiring  a  bond  of  persons  who 
desire  to  seU  intoxicating  liquors  in  a  local  option  district  under 
iiie  restrictions  of  the  statute,  are  of  ihe  same  general  character  as 
those  with  r^ard  to  the  sale  of  liquor  generally.  The  present 
statute  on  the  subject  was  passed  in  1897  as  part  of  an  act  amend- 
ing previous  legislation  with  regard  to  the  tax  to  be  paid  by  such 
general  liquor  dealers,  and  adding  to  the  previous  law  the  section 
providing  for  sales  on  prescription  in  a  local  option  district,  and 
prescribing  the  bond  to  be  given  by  sucfh  persons.  (Chapter  158 
Acte  25th  Legislature,  p.  223.) 

Appellants'  contention  is  that  by  making  the  provisions  of  the 
bond  required  of  liquor  dealers  generally  applicable  to  such  sales  by 
the  dealer  himself  or  his  agents  or  employees,  and  also  to  such  sales 
as  he  permits  to  be  made,  and  omitting  in  the  condition  of  bonds 
required  of  sellers  upon  prescriptions  in  a  local  option  district 
the  provisions  as  to  permitting  such  sales,  and  as  to  ^es  made  by 
agents  and  employees  of  the  dealer,  it  was  the  intention  of  the  leg- 
islature that  such  dealer  should  only  be  liable  for  the  penalties 
pre8crii)ed  in  the  bond  for  sudh  illegal  sales  as  are  made  by  him 
personally,  the  subject  matter  of  the  two  acts  being  so  similar 
that  they  must  be  considered  as  in  pari  materia.  It  cannot  be 
denied  that  there  is  some  force  in  the  contention,  but  we  are  of 
the  opinion  that  a  proper  consideration  of  the  acts  in  question 
leads  to  a  different  conclusion. 

The  act  of  1887  (Art.  3380,  Eev.  Stats.)  prescribing  the  terms 
of  the  bond  to  be  given  by  liquor  dealers  generally,  provided  that 
such  bonds  should  be  conditioned  that  such  dealers  would  '^not 
sell  or  permit  to  be  sold,  etc.''  In  the  case  of  Maier  v.  The  State 
(21  S.  W.  Bep.,  974),  which  was  a  suit  on  a  liquor  dealer's  bond 
for  sales  to  a  minor  made  by  the  agent  or  employee  of  the  princi- 
pal in  the  bond,  it  was  held  by  this  court  that  such  sales  were  a 
breach  of  the  bond. 

It  is  true  that  the  opinion  seems  to  be  based  to  some  extent 
upon  the  terms  "or  permit  to  be  sold"  and  there  are  expressions  in 
the  opinion  from  which  it  might  be  inferred  that  without  these  words 
the  deaJer  would  not  be  liable  on  the  bond  for  sales  made  by  an 
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agents  but  a  careful  Btndy  of  the  opink>n  and  of  the  authorities  cited 
in  support  of  it  leads  to  the  conclusion  that  the  decision  rests  upon 
the  broader  proposition  that  the  acts  of  the  agent  must  be  consid- 
ered as  acts  of  the  principal,  for  which  he  must  be  held  liable  upon 
the  bond.  The  court  quotes  with  approval  from  Am.  &  Eng.  Ency. 
of  Law,  (Vol.  2,  p.  YIS)  the  rule  that  "a  sale  of  liquor  to  a 
minor  by  an  agent,  clerk,  or  bartender  of  the  owner  of  a  saloon 
or  drug  store  is  a  sale  by  the  owner  for  which  he  is  liable  when 
it  is  made  in  the  regular  course  of  the  master's  business,  althou^ 
the  sale  was  made  without  his  knowledge,  and  in  violation  of  Mb 
bona  fide  instructions  to  such  agent  or  clerk  or  bartender,*'  and 
refers  to  the  case  of  State  v.  Kittelle  (15  S.  E.  Sep.,  103)  in  whidi 
it  is  said  that  "the  law  looks  to  the  responsible  party,  the  licensee^ 
who  has  been  permitted  to  carry  on  the  calling,  and  who  is  respon- 
sible for  its  proper  exercise.*'  We  are  inclined  to  think  that  this 
was  the  intention  of  the  act  of  1887  without  resort  to  the  words 
"or  permit  to  be  sold,*'  and  that  by  these  words  it  was  intended  to 
extend  the  liability  of  the  dealer,  beyond  illegal  sales  made  either 
by  himself  or  his  agents,  to  such  sales  as  were  made  with  his  per- 
mission by  persons  not  occupying  that  relation  to  him. 

After  this  decision  was  made  construing  the  act  as  applying  to 
sales  made  by  an  agent  or  employee,  the  law  was  amended  (Chapter 
121,  Acts  23rd  Legislature,  p.  177)  so  as  to  provide  as  a  condition 
of  a  liquor  dealer's  bond  that  he  "or  his  agent  or  employee  will  not 
sell  or  permit  to  be  sold."  Certainly  upon  any  view  that  may  be 
taken  of  the  decision  in  Maier  v.  The  State,  supra,  the  addition 
of  the  words  "or  his  agent  or  employee"  was  unnecessary  to  render 
the  dealer  liable  on  his  bond  for  such  sales,  and  the  Legislature 
cannot  be  understood  as  intending  thereby  to  extend  the  liability  of 
the  liquor  dealer  beyond  what  it  was  by  the  well-understood  mean- 
ing of  the  language  of  the  previous  law. 

It  is  a  fair  presumption  that  the  Legislature  in  passing  the 
Act  of  1897,  prescribing  the  terms  of  the  bond  to  be  given  by  a 
seller  of  intoxicating  liquor  upon  prescription  in  a  local  option 
district,  intended  that  illegal  sales  by  the  principal  seller  should, 
according  to  the  well-understood  meaning  of  the  terms  employed, 
include  also  sales  made  by  his  agents  or  employees.  The  Act  pro- 
vides that  such  bonds  may  be  given  and  sales  made  thereunder  by 
corporations  as  well  as  individiials.  Under  the  construction  con- 
tended for  by  appellants  such  corporation  could  only  be  made 
liable  on  its  bond  when  the  sales  are  made  by  the  corporation  itself, 
as  distinguished  from  its  agents  or  employees,  thus  rendering  the 
law-  practically  ineffective  in  such  oases. 

We  do  not  think  the  cases  of  Hendrick  v.  Walton  (69  Texas,  192) 
and  Hargrave  v.  Vaughan  (82  Texas,  347)  construing  the  statute 
with  regard  to  suits  for  injuries  resulting  in  death  (Art.  3017, 
Eev.  Stats.)  are  in  point.  As  this  Aot  was  originally  passed  (as 
canstraed  in  Hendricfes  v.  Walton)  by  the  first  subdivision  of  the 
article  certain  classes  of  corporations  and  persons  were  made  liable 
for  such  injuries  when  caused  by  their  negligence  or  by  tiie  gross 
negligence  of  their  agents  or  servants.    Clearly  there  was  no  liability 
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istended  to  be  created  for  the  ordinary  negligence  of  the  agents  or 
servants  of  such  persons  and  corporations.  The  second  subdivision 
of  the  article  created  a  liability  for  such  injuries  when  caused  by  the 
negligence  on  the  part  of  persons  and  corporations  generally.  Stand- 
ing alone  this  provision  would  have  included  a  liability  for  the 
n^ligence  of  the  agents  or  servants  also,  but  its  relation  to  the 
oQier  parta  of  the  same  section  showed  clearly  that  such  was  not  the 
intention,  for  otherwise  the  persons  and  corporations  generally, 
referred  to,  would  be  made  lial)le  for  injuries  caused  by  the  ordinary 
negligenoe  of  their  agents  or  servants,  thus  placing  upon  them  a  more 
onerous  liability  than  was  imposed  upon  the  particular  class  of 
persons  and  corporations  upon  whom  the  Act  was  intended  primarily 
and  principally  to  operate.  The  subsequent  change  in  the  Act 
eliminating  the  distinction  between  ordinary  and  gross  negligence 
in  the  first  subdivision  did  not  affect  the  legislative  intent  as  gath- 
ered from  the  original  Act. 

i  We  think  that  the  Act  under  which  the  bond  was  given  in  the 

t  present  case  was  intended  to  apply  to  sales  made  by  the  agents  and 

:  employees  of  the  principal  in  the  bond,  as  well  as  sales  made  by 

f  himself.     We  cannot  agree  with  appellants,  that  it  was  intended  that 

[  no  sales  were  allowed  to  be  made  except  by  the  principal  in  person. 

t  If    anything    so   unusual    had   been    intended,    the    intention    would 

\  have  been  expressed  by  apt  and  appropriate  terms,  and  not  left  to 

be  gathered   as   an  unusual   inference   from   the   general   expressions 

employed;  and  this  emphasizes  the  views  expressed,  for  we  could  not 

I  presume,   unless  no   other   reasonable  construction   of  the   Act  were 

t  possible,  that  the  Legislature  intended  that  sales  might  be  made  by 

{  the  agents  or  employees  of  the  dealer,  but  that  he  should  incur  no 

;  liability  upon  his  bond  for  such  sales  if  illegal     The  decisions  in 

criminal   cases   do  not  apply. 

The   proposition   under   these   assignments   that   the   evidence    did 
not  show  agency  on  the  part  of  the  persons  making  the  sale,  is  not 
supported   by   the   record.      The    evidence    introduced   by    the    State 
I  tended  to  show  such  agency,  and  the  appellant  Edgar,  who  certainly 

knew  whether  the  persons  were  his  agents,  was  content  to  let  the  case 
rest  upon  this  evidence  without  contradiction.  The  question  of  the 
agency  of  the  parties  proven  to  have  made  the  sales  was  fairly 
submitted  to  the  jury  in  a  charge  requested  by  appellants  and  given. 
The   assignments   referred   to   are   overruled. 

The  affidavit  of  M.  C.  Oliver  as  the  manager  and  keeper  of  the 
M.  E.  Edgar  prescription  house  was  admissible  both  for  the  purpose 
,  of  identifying  the  prescriptions  filed  by  him  with  the  county  clerk 

\  together   with   the    affidavit,    and    as   tending   to    show    sales    under 

j^  these  prescriptions.     It   was   an    affidavit   required   to   be   made   by 

Edgar  (or  his  agent)  by  the  terms  of  the  statute.  The  fifth  assign- 
ment of  error   is   overruled. 

We  think  the  statement  in  the  affidavit  that  ''no  intoxicating  liquors 
have  been  sold  from  said  prescription  house  other  than  that  named 
and  stated  in  the  576  prescriptions  accompanying  this  affidavit' 
in  connection  with  the  cancelled  prescriptions  filed  therewith  was 
sufficient  to  show,  prima  facie,  that  the  sales  called  for  in  the  pre- 
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scripiionB  were   in   fact   made.     The   sixth   and   eighth   assignmentB 
presenting   the   point   are   ovemiled. 

The  seventh  aasigniDent  complains  of  the  refusal  of  a  requested 
charge  that  the  jury  must  find  that  the  sales  were  in  fact  mada 
The  question  was  fully  submitted  in  anottier  charge  requested  by 
appellant  and  given. 

The  ninth  assignment  complains  of  the  charge  of  the  court  that 
it  was  unlawful  and  a  violation  of  the  conditions  of  the  bond  for  a 
sale  to  be  made  upon  a  prescription  which  bore  the  same  number 
of  another  prescription  given  by  the  same  physician  and  dated  during 
the  same  year,  whether  the  same  was  given  to  the  same  or  different 
persons.  The  contention  of  appellant  would  read  into  the  statute 
a  distinction  that  is  not  expressed  and  that  cannot  reasonably  be 
implied. 

The  condition  of  the  bond  is  that  the  principal  "shall  not  sell 
on  any  prescription  bearing  the  same  number  of  another  prescription 
given  by  the  same  physician  and  dated  during  the  same  year*'  and 
no  distinction  is  made  between  such  prescription  when  given  to  the 
same  and  when  given  to  different  persons.  This,  as  well  as  all  other 
provisions  of  the  bond,  requires  extraordinary  vigilance  and  caution 
on  the  part  of  persons  engaged  in  this  business  to  avoid  illegal  sales 
or  sales  made  in  evasion  of  the  law.  It  was  clearly  intended  by  the 
Legislature  to  require  such  vigilance  and  caution  to  the  end  that 
sales  of  liquor  upon  prescription  to  persons  in  need  thereof  should 
not  be  used  as  a  cover  for  the  indiscriminate  sales  thereof  in  vio- 
lation of  the  local  option  law.  It  was  for  the  Legislature  to  say  what 
regulations  were  proper  for   this  purpose. 

The  tenth  assignment  of  error  attacking  the  constitutionality 
of  the  Act  in  question  on  the  ground  that  the  Legislature  cannot 
license  or  regulate  the  sale  of  liquor  for  medicinal  purposes  in  a 
local   option   district,  is  without  merit. 

We  find  no  error  in  the  record  and  the  judgment  is  affirmed. 

Affirmed. 

Writ  of  error  refused. 


J.  L.  Bonner  v.  Legg  &  Tyndall. 

Decided  April  24,  1907. 

Appeal — Jnrigdiotlon — ^Defective  Eeoord. 

An  appeal  from  County  Court  having  been  dismissed  because  the  record  did 
not  show  that  it  was  a  case  originating  in  Justice  Court  adid  the  amount  in 
controversy  was  not  sufficient  to  give  the  County  Court  original  jurisdiction, 
a  motion  to  reinstate  and  for  certiorari  to  complete  the  record  will  be  denied 
unless  supported  by  a  showing  that  appellant  was  not  in  fault  in  bringing  an 
imperfect  record  before  the  court  for  its  disposition.  Western  U.  Tel.  Co.  v. 
O'Keefe,  87  Texas,  423,  distinguished. 

Appeal  from  the  County  Coust  of  Coleman  County.  Tried  below 
before  Hon.   M.  M.  Williams. 

Woodward  &  Baker,  for  appellant. 
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Snodgrass  d  Dihrell,  for  appellees. 

FISHEE,  Chief  Justice. — At  a  former  day  of  this  term  the 
appeal  in  this  ease  was  dismissed  on  the  ground  that  it  appeared 
from  the  record  that  the  County  Court  of  Coleman  County  did  not 
have  original  jurisdiction  of  the  amount  in  controversy,  and  that 
it  could  not  be  assumed  from  the  record  that  the  case  had  been 
appealed  from  the  Justice's  Court  to  the  County  Court,  because  the 
record  contained  no  proceedings  indicating  that  the  case  originated 
in   the    Justice's    Court. 

A  motion  to  reinstate  and  for  rehearing  has  been  filed,  in  which  it 
is  made  to  appear  that  the  case  originated  in  the  Justice's  Court 
and  was  carried  to  the  County  Court  by  appeal.  The  O'Keefe  case  in 
87  Texas  is  cited  by  the  appellant  as  authority  in  support  of  this 
contention  that  the  record  on  appeal  at  this  late  date  could  be  cor- 
rected so  as  to  show  the  jurisdictional  facts  which  were  omitted  in  the 
record  as  brought  up.  It  is  not  decided  in  the  case  referred  to  that 
the  privilege  to  correct  the  record  after  a  judgment  of  dismissal 
is  absolute,  but  that  case  is  predicated  upon  a  motion  made,  which 
was  sustained  by  facts,  showing  that  the  party  who  was  responsible 
for  filing  the  record  in  the  Court  of  Civil  Appeals  was  not  guilty 
of  negligence  in  forcing  upon  the  court  for  its  disposition  an 
imperfect  record.  This  case  was  fully  explained  and  distinguished 
on  a  similar  state  of  facts  as  here  exists  in  St.  Louis  &  S.  F.  Ry. 
Co.  V.  Pettigrew,  16  Texas  Ct.  Eep.,  986,  97  S.  W.  Rep.,  338. 
In  the  latter  case  no  excuse  was  given  or  shown  in  the  motion  for 
rehearing  why  the  entire  record  was  not  brought  to  that  court  before 
the  case  was  disposed  of.  N"o  valid  excuse  is  offered  in  connection 
with  the  motion  filed  in  this  case  why  the  essential  features  of  the 
record,   as  pointed  out   in  the  original  opinion,   were  not   included. 

Motion    overruled. 


A.    HOEVETS    V.    R.    H.    DUNMAN. 
Decided  April  24,   1007. 

1. — Judgment — ^Injunction — ^Venne. 

An  action  to  restrain  the  enforcement  of  a  judgment  against  land,  the 
property  of  plaintiff,  who  was  a  stranger  to  the  judgment,  was  properly  brought 
in  the  county  where  the  land  was  situated  though  the  judgment  was  in  another. 

2. — ^Pleading — ^Payment. 

Neither  of  articles  1266,  1192  or  751,  Revised  Statutes,  prescribing  the 
requisites  of  pleas  of  payment,  counter-claim,  etc.,  applies  to  the  pleading  of 
one  alleging  payment  by  another  of  a  judgment  against  another  which  the  plain- 
tiff therein  is  seeking  to  enforce  against  the  party  claiming  such  payment.  As 
he  was  not  a  party  to  the  judgment  nor  the  one  making  such  payment,  he  may 
plead  it  in  general  terms,  especially  where  no  timely  objection  is  made  to  such 
allegations. 

8. — diarge— Reasonable   Time. 

What  is  reasonable  time  for  performance  of  a  contract  to  pay  off  a  judg- 
Vol.   XLVI.   Civil— 12. 
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ment  incumbrance  against  land  is  a  question  of  fact,  and  a  charge  assuming 
that  five  years  was  not  a  reasonable  time  therefor  was  ^roperly  refused. 

4. — Charge — ^Evldenee. 

A  charge  which  covers  the  issues  made  by  the  evidence  may  properly  ignore 
tho^e  on  which  there  is  no  proof. 

6. — ^EYldenoe — ^Valne. 

Testimony  as  to  the  reasonable  value  of  land  was  admissible  as  bearing 
on  the  probability  of  an  agreement  claimed  to  have  been  made  with  reference 
thereto,  and  the  price  at  which  it  sold  at  public  auction  was  not  the  best  evi- 
dence. 

Appeal  from  the  District  Court  of  Coleman  County.  Tried  below 
before  Hon.  John  W.  Goodwin. 

J.  P.  Ledhetter  and  Jenkins  &  McCartney,  for  appellant. 

Snodgrass  &   Dibrell,   for   appellee. 

EIDSON,  Associate  Justice. — This  was  an  action  by  appellee 
in  form  of  trespass  to  try  title  to  remove  cloud  from  title  to  certain 
land  described  in  his  petition,  by  cancellation  of  a  certain  judgment 
and  the  lien  thereof,  and  for  an  injunction  restraining  the  sale  of  the 
land  under  an  execution  issued  on  said  judgment. 

The  trial  in  said  court  below  resulted  in  a  judgment  in  favor  of 
appellee  canceling  the  judgment  and  the  lien  thereof,  and  perpet^ 
ually  enjoining  the  sale  of  the  land  under  said  execution.  The 
action  not  being  to  restrain  the  execution  or  enforcement  of  a  judg- 
ment against  the  property  of  the  defendant  in  the  judgment,  but 
to  restrain  its  enforcement  against  land,  the  property  of  the  plain- 
tiff, a  stranger  to  the  judgment,  the  suit  was  properly  brought  in 
the  District  Court  of  the  county  where  the  land  was  situated.  (Hug- 
gins  V.  White,  7  Texas  Civ.  App.,  567;  Gober  v.  Smith,  36  S.  W. 
Eep.,   911;   Fannin   Co.   Bank  v.   Lowenstein,   54   S.   W.   Eep.,   316.) 

There  was  no  error  in  the  admission  of  the  testimony  complained 
of  in  appellant's  second  and  fifth  assignments  of  error.  In  our 
opinion.  Art.  1266,  Sayles  Bev:  Stat.,  specifying  the  requisites  of 
a  plea  of  payment,  does  not  apply  to  a  pleading  of  the  character 
made  by  appellee  in  this  case,  but  applies  only  in  a  case  where 
the  defendant  in  a  suit  brought  to  recover  on  a  debt  against  him, 
pleads  payment  of  such  debt.  Neither  does  Art.  1192  or  751  of 
said  Revised  Statutes  apply  to  the  pleadings  of  appellee  in  this 
case.  We  think  the  allegations  of  appellee's  trial  amendment,  rela- 
ting to  the  payment  of  the  judgment,  were  suflBcient,  in  view  of 
the  fact  that  he  was  not  a  party  to  the  judgment,  nor  the  party 
who  paid  it;  and,  besides,  we  think  appellant  waived  any  defects, 
if  there  were  any,  in  said  pleadings,  by  failure  to  except  in  any 
manner  thereto  until  after  announcement  of  ready  on  the  merits 
of  the  case,  and  a  jury  had  been  empaneled  and  appellee  had  read 
his  petition   and  was  proceeding  to   read   said  trial   amendment. 

There  was  no  error  in  refusing  the  special  charge  requested  by 
appellant  and  quoted  in  his  seventh  assignment  of  error.     If  it  be 


1907.]        F.  M.  Henry  &  Wife  v.  Bed  Water  Lumber  Co.  179 

conceded  that  E.  L.  Dunman  had  only  a  reasonable  time  within 
which  to  pay  off  the  Harrison  judgment,  what  would  be  a  reasonable 
time  was  a  qu^tion  of  fact  for  ihe  determination  of  the  jury;  and 
liie  special  charge  requested  assumes  that  five  years  would  not  be 
a  reasonable  time,  thus  withdrawing  the  question  from  the  jury. 
Besides,  we  do  not  think  the  evidence  justified  that  part  of  said 
special  charge  relating  to  obtaining  a  release  of  the  Harrison 
judgment  and  lien,  in  that  there  was  no  evidence  that  R.  L. 
Dunman  agreed  to  procure  a  release  of  said  judgment  or  lien. 

There  was  no  error  in  the  paragraph  of  the  court^s  charge  com- 
plained of  in  appellants  8th  assignment  of  error.  The  proposi- 
tion which  B.  L.  Dunman  testified  was  accepted  by  appellant  was 
that  he,  the  said  Dunman,  was  to  pay  oflf  the  Harrison  judgment 
and  appellant  was  to  take  the  property  for  the  debt,  and  he 
testified  that  he,  the  said  Dunman,  paid  ofif  the  Harrison  judgment. 
This  testimony  authorized  the  paragraph  of  the  charge  of  which 
complaint  is  made.  Appellant  denied  making  any  agreement  to 
accept  the  property  for  his  debt  if  E.  L.  Dunman  would  pay  off  the 
Harrison  judgment,  and  the  only  other  testimony  on  that  question 
was  that  of  B.  L.  Dunman,  stated  above,  which  in  our  opinion  sup- 
ported the  verdict  of  the  jury. 

Appellant's  10th  assignment  of  error  is  overruled'  for  the  reasons 
above   stated. 

The  testimony,  admission  of  which  is  complained  of  in  appel- 
lant's third  assignment  of  error,  was  admissible  as  a  circumstance 
tending  to  show  that  appellant  made  the  agreement  claimed  by 
B,  L,  Dunman.  As  already  indicated,  in  our  opinion,  the  verdict 
and  judgment  are  supported  by  the  evidence. 

Finding  no  reversible  error  in  the  record,  the  judgment  of  the 
court  below   is  affirmed. 

Affirmed. 


P.  M.  Henry  &  Wipe  v.  Bed  Water  Lumber  Company. 

Decided  April  24,  1907. 

1^— -Dormant  Judgment — ^Revival  by  Assignee. 

The  assignee  of  a  dormant  judgment  has  sufficient  interest  therein  to  sup* 
port  his  action  to  revive  it  by  scire  facias. 

2. — Continuance. 

There  was  no  error  in  refusing  an  application  for  continuance  to  obtain 
the  testimony  of  a  witness  that  the  judgment  rendered  against  him  by  the 
Appellate  Court  on  reversal  was  afterwards,  on  receipt  of  the  mandate,  made 
the  judgment  of  the  lower  court  without  further  citation  or  notice  to  him, 
when  such  facts  appeared  of  record. 

8. — ^Appeal — Judgment  Rendered — ^Adoption  by  lower  Court. 

Wlien  a  judgment  was  appealed  from  and  reversed  and  rendered  against 
appellee,  it  was  proper  practice  for  the-  lower  court,  on  receiving  the  mandate 
and  judgment,  to  enter  the  latter  of  record  without  further  notice  or  citatiori 
to  the  appellee,  and  to  proceed  to  enforce  it  (Rev.  Stats.,  art.  1035),  and  such 
record  is  admissible  as  evidence  of  the  judgment. 
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4. — Limitation — Judgmeiit — ^BeTival  by  Scire  Facias. 

Scire  facias  to  revive  a  judgment  may  be  brought  within  ten  years  from  its 
rendition,  and  the  four  years  limitation  is  not  applicable. 

0w— Assignment  of  Errors. 

An  assignment  embracing  numerous  distinct  and  separate  alleged  errors  will 
not  be  considered. 

6. — Evidence— Location  of  Land. 

One  having  knowledge  of  the  fact  may  testify  that  land  described  in  the 
petition  is  embraced  in  that  described  in  a  judgment  introduced  in  evidence, 
though  not  qualifying  as  an  expert  surveyor. 

Appeal  from  the  District  Court  of  Bowie  County.  Tried  below 
before  Hon.   P.   A.   Turner. 

The  application  for  continuance  in  this  case  was  to  obtain  the 
testimony  of  defendant  Henry,  who  was  absent  by  reason  of  sick- 
ness, that  the  judgment  against  him  in  the  District  Court,  on  mandate 
from  the  Court  of  Civil  Appeals  showing  that  it  was  so  rendered 
there,  was  entered  without  notice  or  new  citation  to  him. 

Appellant's  sixth  as&ignment  asseri^  error  in  admitting  the 
transfer  of  the  judgment  in  question  to  the  Eed  Water  Lumber  Com- 
pany,   and    assigned   some   five   reasons   why   it   was   not    admissible. 

The  evidence  of  witness  Rogers  was  that  the  land  described  in 
the  petition  was  embraced  in  that  involved  in  the  judgment,  and 
was  objected  to  because  he  did  not  show  that  he  was  qualified  as  an 
expert  surveyor  nor  how  he  knew  the  facts  testified  to. 

8,  J.  Henry,  for  appellants. 

Rollin    W,   Rodgers,   for   appellee. 

EIDSON,  Associate  Justice. — This  was  an  action  of  scire  facias 
to  revive  a  judgment  of  the  Court  of  Civil  Appeals,  which  judgment 
had  been  duly  entered  of  record  in  the  District  Couri;,  but  upon 
which  no  process  to  enforce  same  had  been  issued  within  twelve 
months  after  rendition  of  said  judgment.  Appellee  in  its  petition 
alleges  tiiat  it  was  the  owner  of  Sie  judgment  it  was  seeking  to 
revive  by  purchase  from  the  party  in  whose  favor  it  was  originally 
rendered.  This  sufficiently  diowed  an  interest  in  same  entitling 
it  to  have  such  judgment  revived. 

There  was  no  error  in  the  action  of  the  court  overruling  appel- 
lant's motion  for  a  continuance,  as  the  material  facts  defeired  to 
be  proven  by  the  absent  witness  appeared  of  record. 

The  action  of  the  District  Court  in  entering  of  record  as  its 
judgment  the  judgment  of  the  Court  of  Civil  Appeals,  without 
citation  or  other  notice  to  the  parties  against  whom  the  judgment 
was  rendered  by  the  Court  of  Civil  Appeals,  was  entirely  proper, 
as  such  parties  are  in  law  regarded  as  having  notice  of  all  orders 
or  judgments  in  the  case  affecting  them,  they  being  parties  to  the 
record  and  to  such  judgments.  When  the  judgment  of  the  trial 
oourt  is  reversed  by  the  Court  of  Civil  Appeals  and  judgment  ren- 
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dered  by  that  court,  such  judgment  becomes  also  the  judgment  of 
the  trial  court  in  that'  case,  as  it  is  to  be  enforced  by  the 
latter  court;  hence,  it  is  proper  for  the  trial  court  to  have  the 
judgment  of  tiie  Court  of  Civil  Appeals  entered  of  record  upon  its 
minutes  as  its  judgment.  (Sayles  Rev.  Stats.,  Art.  1035.)  And, 
for  the  reasons  above  stated,  the  judgment  as  entered  of  record 
in  the  District  Court  was  admissible  in  evidence  on  the  trial  of 
this  cause.  Appellee^s  petition  alleged  the  rendition  of  the  original 
judgment  in  the  District  Court,  its  appeal  to  the  Court  of  Civil 
Appeals,  the  reversal  of  the  judgment  of  the  District  Court,  and 
rendition  of  judgment  in  favor  of  appellant  in  the  case  by  the 
Court  of  Civil  Appeals,  and  the  entry  of  record  in  its  minutes 
of  the  judgment  of  the  Court  of  Civil  Appeals  by  the  District 
Court,  and  that  appellee  was  the  legal  owner  of  said  judgment, 
which    allegations   were    auflScient    as    against   a   general    demurrer. 

The  four  years  statute  of  limitation  pleaded  by  appellant  does 
not  apply  to  an  action  of  scire  facias  to  revive  a  judgment.  Such 
an  action  may  be  brought  within  ten  years  after  the  date  of  the 
judgment.      (Sayles  Rev.  Stats.,  art.  3361.) 

Appellant^s  6th  assignment  of  error  is  not  entitled  to  consid- 
eration by  this  court,  because  it  is  in  violation  of  Rules  29  and  30 
of  the  Court  of  Civil  Appeals,  in  that  it  embraces  numerous  dis- 
tinct and  separate  alleged  errors  of  the  trial  court,  and  submits 
the  assignment  as  a  proposition.     (Rules  of  Court,  84  Texas,  701-2.) 

Appellant^s  7th  assignment  of  error  is  overruled  for  reasons  already 
stated. 

There  was  no  error  prejudicial  to  appellant  in  the  action  of  the 
court  below  in  admitting  in  evidence  the  petition  and  judgment 
in  cause  No.  8645,  as  the  assignment  to  appellee  of  the  judgment 
involved  in  this  suit  had  already  been  admitted  in  evidence,  which 
established    a    right    in    appellee    to    have    that    judgment    revived. 

The  testimony  of  R.  W.  Rogers,  admission  of  which  is  complained 
of  in  the  9th  assignment  of  error,  was  properly  admitted.  If  he 
knew  of  his  own  personal  knowledge  the  fact  about  which  he  testi- 
fied, his  testimony  was  competent,  although  he  had  no  knowledge 
of    surveying. 

No  reversible  error  being  pointed  out  in  the  record,  the  judg- 
ment of  the  court  below  is  affirmed. 

Affirmed. 

Writ  of  error  refused. 


International   &   Great  Northern   Railroad   Company   v.   Mar- 
garet MoVey  et  al. 

Decided  April  24,  1908. 

1. — Jury — Separation  during  Trial. 

A  motion  that  the  jury  be  kept  together  during  the  trial  is  addressed  to  the 
discretion  of  the  court,  and  abuse  of  such  discretion  does  not  appear  from  the 
mere  fact  that  the  case  had  excited  great  interest  and  sympathy  for  plaintiffs. 
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2. — ^Evidence— Death — ^Damaget — Care  of  Parent 

In  an  action  for  damages  by  the  death  of  plaintiffs'  father,  evidence  that 
their  mother,  who  survived  him,  but  died  before  the  trial,  was  not  strong  or 
healthy,  was  admissible  as  bearing  on  the  loss  by  plaintiffs  of  the  care  and 
nurture  from  their  father  which  might  be  expected  under  such  conditions. 

8. — ^ETidenoe — ^Materiality— Harmleis  Error. 

The  admission  of  evidence,  over  objection  as  to  its  materiality,  is  not 
ground  for  reversal  where  not  prejudicial  to  the  party  complaining. 

4. — ^Evldenoe — Eehuttal — ^Former  Testimony. 

The  testimony  of  witness  for  defendant  on  a  former  trial  as  contained 
in  the  statement  of  facts  having  been  read  in  evidence,  it  was  within  the  dis- 
cretion of  the  court  to  permit  plaintiffs  to  read,  in  rebuttal,  from  the  sten- 
ographer's notes,  the  cross-examination  and  re-cross  examination  of  such  wit- 
ness. 

5. — ^Xaiter  and  Servant — Negligenoe — ^Assnmed  Eitk. 

Recovery  sustained  in  case  of  a  section  foreman  killed  in  removing  a 
push  car  from  the  track  in  order  to  avoid  collision  with  a  train,  the  evidence 
being  held  to  support  a  finding  of  negligence  of  the  trainmen  and  absence  of 
contributory  negligence  or  of  assumption  of  risk  by  deceased,  he  acting  in  an 
emergency  and  to  avoid  peril  of  life  from  derailment  of  train,  and  these  issues 
held  to  have  been  properly  submitted. 

Appeal  from  the  District  Court  of  Hays  County.  Tried  below 
before  Hon.  L.  W.  Moore. 

S,  fi.  Fisher,  J.  H.  Tallichet  and  8.  W.  Fisher  (N.  A.  Stedman 
and  John  M.  King,  of  counsel),  for  appellant. — Since  McVey  knew 
of  the  approach  of  the  train  to  the  pu&h-car,  of  the  imminence 
of  a  collision  and  of  the  danger  in  which  it  involved  him,  in  time 
and  with  ample  opportunity  to  protect  himself  from  death  or  injury, 
and  further,  he  created  the  situation  out  of  which  danger,  if  any 
to  the  passengers  arose, — the  plaintiffs  showed  themselves  without 
right  to  recover.  Atlanta  &  C.  Air  Line  Ry.  Co.  v.  Leach,  91  Ga., 
419,  approved  in  West  Chicago,  etc.,  Railway  Co.  v.  Liderman,  187 
111.,  463,  52  L.  R.  A.,  655  in  particular  page  658;  Condiff  v. 
Kansas  City,  etc.,  R.  Co.,  45  Kansas,  256;  Evansville  etc.  Ry.  Co. 
V.  Hiatt,  17  Ind.  102;  Blair  v.  Grand  Rapids,  etc.,  Ry.  Co.,  60 
Mich.,  124;  Anderson  v.  Northern  Ry.  Co.,  25  TJ.  C.  C.  P.,  301; 
MclVLahy  v.  Morgan's  L.  &  T.  Ry.,  etc.  Co.,  45  La.  Ann.,  1329 ; 
Donahoe  v.  Wabash,  etc.,  Ry.  Co.,  83  Mo.,  560,  53  Am.  Rep.,  594. 

Assumed  risk — Texas  Portland  C.  Co.  v.  Poe,  74  S.  W.  Rep., 
563;  San  Antonio  &  A.  P.  Ry.  Co.  v.  Waller,  65  S.  W.  Rep.,  210; 
Ft.  Worth  &  D.  C.  Ry.  Co.  v.  Gilstrap,  61  S.  W.  Rep.,  351;  Webb 
V.  Gulf,  C.  &  S.  P.  Ry.  Co.,  65  S.  W.  Rep.,  684;  International  & 
G.  N.  Ry.  Co.  V.  Story,  62  S.  W  Rep.,  130;  International  &  G.  N". 
Ry.  Co.  V.  McCarthy,  64  Texas,  632;  Bonnet  v.  Galveston,  H.  & 
S.  A.  Ry.  Co.,  89  Texas,  72;  Texas  &  Pac.  Ry.  Co.  v,  Bradford, 
66  Texas,  732;  Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Drew,  59  Texas, 
10;  Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Lempe,  59  Texas,  19;  Williams 
V.  Delaware,  L.  &  W.  Ry.  Co.,  116  N".  Y.,  628;  Lovejoy  v.  Boston 
&  Lowell  Ry.  Co.,  125  Mass.,  79;  Quill  v.  H.  &  T.  C.  Ry.  Co.,  93 
Texas,   616;  Missouri  P.  Ry.   Co.  v.   Somers,   71   Texas,   700;   Mis- 


lOOr.]  L  &  G.  N.  R  a.  Co.  V.  Mabgaret  MoVey.  183 

flouri  P.  Ry.  Co.  V.  Somers,  78  Texas,  439;  Green  v.  Cross  &  Eddy, 
79  Texas,  130;  Texas  &  P.  Ey.  Co.  v.  French,  86  Texas,  96;  Bonnet 
V.  6.  H.  &  S.  A.  Ey.  Co.,  89  Texas,  76;  Bradford  v.  Texas  & 
Pac.   Ey.    Co.,    66   Texas,    732. 

Distinction  between  contributory  negligence  and  assumed  risk: 
Texas  &  N.  O.  By.  Co.  v.  Bingle,  29  S.  W.  Sep.,  675,  approved 
by  Supreme  Court  in  Texas  &  N.  0.  Ey.  Co.  v.  Bingle,  91  Texas, 
287, 

Dangerous  position  discovered  too  late.  Missouri,  K.  &  T.  Ey. 
Co.  V.  Eyer,  96  Texas,  72-74;  Sanchez  v.  Ey.  Co.,  88  Texas,  117; 
Gulf,  C.  &  S.  F.  Ey.  Co.  v.  Sheider,  88  Texas,  152,  162;  Gahagan 
V.  B.  &  M.  By.  Co.  (Sup.  Ct.  N.  H.),  50  Atl.,  146;  Lewis  v.  I.  & 
G.  K  E.  R.  Co.,  63  S.  W.  Eep.,  1091;  Martin  v.  St.  L.  S.  W.  Ey. 
Co.,  63  S.  W.  Eep.,  1089;  St.  Louis  S.  W.  Ey.  Co.  v.  Branom, 
73  S.  W.  Eep.,  1064;  International  &  6.  N.  E.  E.  Co.  v.  Graves, 
59  Texas,  330;  Texas  &  P.  Ey.  Co.  v.  Fuller,  24  S.  W.  Eep.,  1090; 
Gulf,  C.  &  S.  F.  Ey.  Co.  v.  Abendroth,  55  S.  W.  Eep.,  1122; 
Gulf,  C.  &  S.  F.  Ey.  Co.  v  Wilson,  59  S.  W.  Eep.,  590. 

A.  B,  Storey  and  WHl  0.  Barber,  for  appellees. — McVey  being 
rightly  on  the  track  and  it  being  his  duty  to  remove  the  cars  in 
order  to  avoid  collision  and  the  probable  derailment  of  the  train 
with  its  passengers  and  employes  aboard,  his  remaining  upon  the  track 
for  such  purpose  was  not  negligence.  International  &  G.  N.  E.  E. 
y.  McVey,  81  S.  W.  Eep.,  991;  Omaha  &  E.  V.  Ey.  v.  Krayenbuhl 
(Neb.),  67  N.  W.  Eep.,  447;  Dailey  v.  Burlington  &  M.  Ey.   (Neb.), 

78  N.  W.  Eep.,  722;  Walker  v.  Shelton  (Kan.),  52  Pac.  Eep.,  441; 
Texas  &  Pac.  Ey.  v.  Carter,  73  S.  W.  Eep.,  50;  Missouri,  K.  &  T. 
Ry.  V.  Taff,  74  S.  W.  Eep.,  89;  Missouri,  K.  &  T.  Ey.  v.  Goss, 
72  S.  W.  Eep.,  94;  Britton  v.  Northern  Pac.  Ey.  (Minn.),  50 
N.  W.  Bep.,  231. 

Under  no  condition  does  the  servant  assume  the  risk  of  injuries 
which  may  be  inflicted  by  reason  of  negligence  of  the  master.  And 
the  negligence  of  an  employe  acting  for  the  master  and  in  the  course 
of  his  employment  is  the  negligence  of  the  master.  Houston  &  T. 
C.  By.  V.  Turner,  91  S.  W.  Eep.,  565 ;  Missouri  K.  &  T.  Ey.  v.  Han- 
ning,  91  Texas,  347;  St.  Louis  S.  W.  Ey.  v.  McDowell,  73  S.  W. 
Bep.,  974;  Gulf,  C.  &  S.  P.  Ey.  v.  Wilder,  75  S.  W.  Eep.,  546; 
Gulf,  C.  &'S.  P.  Ey.  V.  Cooper,  77  S.  W.  Eep.,  265;  Missouri,  K.  & 
T.  Ey.  V.  Pelts,  50  S.  W.  Eep.,  1031;  Southern  Pac.  Ey.  v.  Alyward, 

79  Texas,  675;  Brown  v.  Sullivan,  71  Texas,  476;  Texas  &  Pac. 
Ry.  V.   Eberheart,   91   Texas,   321. 

It  was  within  the  discretion  of  the  trial  judge  to  permit  the 
jury  to  separate  and  unless  an  abuse  of  that  discretion  is  shown 
(which  is  not  the  case  here),  same  will  not  be  reviewed.  Eev.  Stats., 
arts.  1304-6;  Noel  v.  Denman,  76  Texas,  306;  San  Antonio  &  A, 
P.  Ey.  V.  Bennett,  76  Texas,  151. 

If  the  negligence  of  appellant  or  its  employes  had  placed  the  pas- 
sengers on  its  train  in  peril,  then  McVey,  realizing  this,  was  not  guilty 
of  contributory  negligence  in  voluntarily  exposing  himself  to  danger 
in  an  effort  to  avert  threatened  disaster,   unless  under   all  the   cir- 
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cumstanoes  then  and  there  surrounding  him,  his  act  was  rash  or 
reckless,  as  it  would  have  appeared  to  a  person  of  ordinary  pru- 
dence at  the  time.  San  Antonio  &  A.  P.  By.  v.  Gray,  95  Texas,  427 ; 
Missouri,  K.  &  T.  Ey.  v..Goss,  72  S.  W.  Rep.,  9,^;  Eckert  v.  Long 
Island  Ry.,  43  N.  Y.,  503;  Roll  v.  Northern  C.  Ry.,  15  Hun,  496; 
80  N.  Y.,  647;  Omaha  &  R.  V.  Rv.  v.  Kravenbuhl  (Neb.),  67 
N.  W.  Rep.,  447;  Dailey  v.  Burlington  &  M.  Ry.  (Neb.),  78  N.  W. 
Rep.,  722;  Walker  v.  Shelton,  (Kan.),  52  Pao.  Rep.,  441;  Schroeder 
V.  Chicago  &  A.  Rv.  (Mo.),  18  L.  R.  A.,  831;  Cottrill  v.  Chicago, 
M.  &  St.  P.  Ry.,  47  Wis.,  634;  Pennsylvania  Ry.  v.  Roney,  89  Ind., 
453;  Corbin  v.  Philadelphia,  195  Pa.  St.,  461;  Pennsylvania  Ry. 
v.  Langendorf,  48  Ohio  St.,  316;  Peyton  v.  Texas  Pac.  Ry.  Co.,  41 
Ija.  Ann.,  861;  Louisville  &  N.  Ry.  v.  Orr,  121  Ala.,  489:"  Maryland 
Steel  Co.  V.  Marnev,  88  Md.,  482;  Condiff  v.  Kansas  City,  Ft.  S. 
&  G.  Ry.,  45  Kan.,^256;  The  Central  Ry.  v.  Crosby,  74  Ga.,  738; 
Spooner'v.  Delaware,  L.  &  W.  Ry.,  116  N.  Y.,  22;  Becker  v.  Louis- 
ville &  N.  Rv.  (Ky.),  61  S.  W!!  Rep.,  997;  Linnehan  v.  Sampson, 
126  Mass.,  506;  Donahoe  v.  Wabash,  St.  L.  &  P.  Rv.,  83  Mo.,  560; 
Belleville  Stone  Co.  v.  Mooney  (N.  H.),  38  At.,  835-840;  1  Shear. 
&  Red.  on  Neg.  (5th  ed.),  sec.  85;  1  Thompson's  Neg.,  sees.  138- 
198;  Beach's  Con.  Neg.  (3d  ed.),  sees.  41-2;  1  Labatt's  Master  and 
Servant,  sec.  360. 

KEY,  Associate  Justice. — This  is  the  second  appeal  in  this  ease. 
The  nature  of  the  case  is  explained  in  the  elaborate  opinion  of 
Chief  Justice  Fisher,  reported  in  81  S.  W.  Rep.,  991.  The  judg- 
ment then  standing  against  appellant  was  affirmed  by  this  court,  but 
the  Supreme  Court  sustained  an  objection  to  the  trial  judge's 
charge  upon  the  measure  of  damages,  and  the  case  was  remanded 
for  another  trial  (99  Texas,  28).  On  all  the  other  points  of  law, 
this  courfs   decision  was  approved  by   the  Supreme   Court. 

After  the  case  was  remanded  Mrs.  McVey,  one  of  the  plaintiflfs, 
died,  and  the  suit  was  prosecuted  on  behalf  of  the  other  plaintiffs, 
who  are  minors,  by  their  duly  appointed  guardian.  There  was 
another  jury  trial,  resulting  in  a  verdict  and  judgment  for  the  four 
plaintiffs  for  $12,000,  apportioned  equally  aanong  them.  The  de- 
fendant has  again  appealed  and  presents  the  case  to  this  court  upon 
an  elaborate  brief  containing  many  assignments  of  errors.  Most  of 
the  questions  presented,  and  especially  the  most  important  questions 
involved  in  the  case,  were  decided  on  the  former  appeal,  and  it  is 
unnecessary  that  they  be  discussed  in  this  opinion,  which  will  be 
limited  to  a  consideration  of  some  of  the  additional  questions  pre- 
sented for  decision. 

After  the  jury  had  been  selected  and  before  the  pleadings  had 
been  read  or  any  evidence  offered,  the  defendants  filed  a  motion 
asking  to  have  the  jury  kept  together  and  not  permitted  to  sepa- 
rate from  that  time  until  they  return  a  verdict,  which  motion  was 
overruled,  and  the  jury  permitted  to  separate  at  noon  and  at  night, 
after  being  cautioned  in  the  usual  manner.  It  is  not  shown  that 
they  were  permitted  to  separate  after  the  case  was  finally  sub- 
mitted to  them  and  they  retired  to  consider  of  their  verdict.     The 
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reason  assigned  for  the  request  embodied  in  the  motion  was 
that  the  case  had  excited  great  interest  throughout  the  county, 
and  that  a  great  deal  of  sympathy  existed  in  behalf  of  the  plain- 
tiffs. The  motion  was  not  verified,  but,  conceding  the  facta  to 
be  correctly  stated  therein,  we  hold  that  the  assignment  of  error 
which  complains  of  the  action  of  the  court  in  overruling  the  motion 
13  untenable.  There  is  no  statute  requiring  juries  in  civil  cases 
to  be  kept  together  from  the  time  the  trial  begins  until  its  close; 
and  therefore  the  motion  was  addressed  to  the  sound  discretion 
of  the  court,  and  we  find  no,  reason  for  holding  that  that  discre- 
tion was  abused.  We  see  no  more  reason  for  the  supposition  that 
improper  influences  would  be  brought  to  bear  upon  jurors  in  this 
case  in  behalf  of  the  plaintiffs,  than  in  any  other  case  of  equal 
magnitude.  The  mere  fact  of  the  existence  of  much  sympathy  for 
plaintiffs  does  not  warrant  the  inference  that  anyone  would  attempt 
to  improperly   influence   a  juror. 

Over  the  defendant's  objection  the  plaintiffs  were  permitted  to 
read  from,  the  stenographic  report  of  Mrs.  McVey's  testimony 
given  at  the  former  trial,  to  the  effect  that  on  the  occasion  in 
question  her  husband,  the  deceased,  did  not  have  the  number  of 
men  with  him  he  had  on  former  occasions;  that  sometimes  he  had 
six  men  working  under  him,  while  on  the  occasion  in  question  he 
had  only  four.  In  its  answer  the  defendant  charged  McVey,  the 
deceased,  with  contributory  negligence  in  failing  to  send  a  man 
each  way  with  flags  while  the  push-car  was  being  loaded,  and  that 
defense  wajs  by  the  charge  of  the  court  submitted  to  the  jury.  The 
evidence  complained  of  was  admissible  upon  that  phase  of  the  case. 
In  determining  whether  or  not  a  man  of  ordinary  prudence  would 
have  sent  out  flagmen  on  the  occasion  in  question,  it  was  proper 
to  take  into  consideration  the  number  of  men  at  his  disposal, 
because  it  was  necessary  for  him  to  retain  enough  men  to  load  the 
push-car. 

Error  is  addressed  to  the  action  of  the  court  in  permitting  Dr. 
White,  over  the  defendant's  objection,  to  testify  that  Mrs.  ]\IcVey, 
the  mother  of  the  plaintiffs,  and  formerly  a  plaintiff  herself,  was 
not  a  strong,  healthy  woman.  Under  the  pleadings  and  evidence, 
if  entitled  to  recover,  the  plaintiffs  were  entitled  to  compensation 
on  account  of  the  fact  that  the  death  of  their  father  deprived  them 
of  such  personal  attention,  care,  nurture  and  counsel  as  they  would 
have  received  from  him  had  he  not  been  killed.  There  was  testimony 
tending  to  show  that  he  was  very  much  attached  to  and  interested 
in  his  children;  and  it  is  not  imreasonable  to  suppose  that  the 
amount  of  attention,  care  and  nurture  which  would  be  bestowed 
by  such  a  father  would  depend  upon  the  amount  given  by  the  mother, 
and  the  latter  would  be  in  proportion  to  her  strength  and  ability. 
Hence  we  hold  that  the  evidence  referred  to  was  admissible  aa  bearing 
upon  that  question  (Ry.  v.  Yoimger,  38  S.  W.  Rep.,  1121).  Further- 
more, the  only  objection  made  to  the  testimony  was  that  it  was  im- 
material, remote  and  speculative.  It  was  not  objected  to  as  calculated 
to  improperly  influence  the  jury.  While  time  ought  not  to  be  con- 
sumed in  hearing  immaterial  testimony,  the  mere  fact  that  such  test!- 
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mony  is  admitted  does  not  afford  ground  for  reversal  when  it  is 
not  contended  that  the  complaining  litigant  was  injured  by  the 
testimony.  It  is  also  proper  to  note  in  this  connection  that  the 
court  gave  a  charge  instructing  the  jury  that  the  plaintiffs  were 
not  entitled  to  recover  anything  on  account  of  any  loss  or  injury 
which  their  mother  may  have  sustained,  and  could  recover  only  for 
such  pecuniary  loss  as  had  been  sustained  by  them  on  account 
of  the  death  of  their  father. 

The  action  of  the  court  in  permitting  the  plaintiffs,  while  in- 
troducing their  evidence  in  rebuttal,  to  read  from  the  stenographer's 
report  the  cross^xamination  and  recross-examination  of  two  of  de- 
fendant's witnesses  affords  no  sufiBcient  ground  for  reversal.  The 
objections  were  that  all  the  testimony  of  said  witnesses  had  been 
read  in  evidence  by  the  defendant  from  the  statement  of  facts 
made  in  the  former  case,  and  that  the  testimony  was  not  rebuttal. 
The  objections  made  were  addressed  to  the  discretion  of  the  court, 
and  it  is  not  shown  that  such  discretion  was  abused. 

There  are  several  assignments  of  error  which  complain  of  the 
court's  charge,  and  others  complaining  of  the  refusal  of  requested 
instructions,  and  still  others  which  assail  the  verdict  of  the  jury. 
We  think  the  court's  charge,  supplemented  by  instructions  given  at 
the  defendant's  request,  presented  the  law  of  the  case  quite  as  favorably 
to  the  defendant  as  it  was  entitled  to  have  it  presented,  and  no  error 
was    committed    in    refusing    requested    instructions. 

Testimony  was  submitted  which  supports  the  findings  of  the 
jury,  which  findings  are  adopted  by  this  court,  to  the  effect  that 
the  defendant  was  guilty  of  negligence,  as  pointed  out  in  our 
former  opinion,  and  that  the  deceased  was  not  guilty  of  negligence 
in  attempting  to  remove  the  push-car  from  the  track  for  the  purpose 
of  preventing  injury  to  the  passengers  upon  the  approaching  train. 

No  reversible  error  has  been  shown  and  the  judgment  is  aflSrmed. 

Affirmed. 

Writ  of   error  refused. 


Galveston,   Houston   &   Northern   Eailway   Company   v.   L.   C- 

Morrison. 

Decided  April  24,  1907. 

1. — ^Personal  Injuries — ^Alighting  from  Train — Charge. 

In  a  suit  for  personal  injuries  caused  by  the  failure  of  a  railway  company 
to  stop  its  train  at  a  station  long  enough  to  allow  a  passenger  to  alight  there- 
from, ciiarge  of  the  court  upon  the  duty  of  the  railway  company  considered, 
and  held  not  subject  to  the  objection  that  it  indicated  the  opinion  of  the  judge 
on  the  question  of  negligence,  and  that  it  properly  instructed  the  jury  as  to 
the  degree  of  care  required  of  railway  companies  in  connection  with  its  passen- 
gers. 

2. — Same — Charge — Constmotion. 

The  charge  of  a  court  should  be  considered  in  its  entirety  and  the  different 
portions  should  be  construed  together  as  complementing  and  correcting  or 
qualifying  each  other.  When  so  considered  the  charge  in  the  instant  case  held 
not  subject  to  the  objection  that  it  permitted  a  recovery  against  the  defendant 
although  the  plaintiff's  wife  ma^  have  been  guilty  of  contributory  n^ligenee. 
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S. — Special  Ch^ZKCfl — Case  Limited. 

The  case  of  Missouri,  K.  &  T.  Ry.  Co.  v.  McGlamory,  89  Texas,  635,  does 
not  hold  that  special  charges  as  to  a  group  of  facts  should  be  given  when  the 
same  has  been  already  fully  presented  by  the  court  in  its  main  charge. 

4. — ^Alighting  from  Xoylng:  Train. 

Whether  or  not  alighting  from  a  moving  train  is  negligence  is  a  question 
of  fact  to  be  determined  by  the  jury. 

Error  from  the  Sixty-first  District  Court,  Harris  County.  Tried 
below   before   the    Hon.    Norman    G.    Mttrell. 

Baker,  Bolts,  Parker  &  Oa/rwood  and  Lane,  Jackson,  Higgins  & 
Wolters,  for  plaintiff  in  error. 

Lovejoy  &  Parker  and  R.  W,  Houk,  for  defendant  in  error. 

FLY,  Chtep  Justice. — Defendant  in  error  sued  plaintiflf  in  error 
to '  recover  damages  alleged  to  have  accrued  by  reason  of  injuries 
inflicted  on  Amanda  Morrison,  his  wife,  through  the  negligence 
of  plaintiff  in  starting  its  train  while  she  was  in  the  act  of  getting 
off  a  train  on  which  she  was  a  passenger.  Trial  by  jury  resulted 
in  a  verdict  and  judgment  for  defendant  in  error  in  the  simi  of 
one   thousand   dollars. 

The  facts  justify  the  conclusions  that  Mrs.  Morrison  was  a 
passenger  on  the  train  of  plaintiff  in  error,  on  her  way  from  Houston 
to  Seabrook,  that  when  she  reached  her  destination  and  the  train 
had  stopped,  she  and  her  companions  promptly  started  to  get  off,  but 
as  she  reached  the  steps  going  down  from  the  car  the  train  was  sud- 
denly started  and  she  was  thrown  to  the  ground  and  injured.  Sufficient 
time  was  not  given  in  which  to  allow  passengers  to  disembark,  and  Mrs. 
Morrison  did  not  jump  off  but  was  thrown  off  by  the  sudden  starting 
of  ihe  car  as  she  was  in  the  act  of  getting  off.  The  employees 
knew  that  there  were  passengers  to  get  off  at  Seabrook.  Mrs.  Mor- 
rison was  not  guilty  of  contributory  negligence. 

In  the  first  assignment  of  error  the  following  charge  is  objected 
to:  '*The  defendant  company  rested  under  the  duty,  in  the  matter 
of  handling  its  train  and  allowing  time  for  passengers  to  alight 
therefrom,  to  use  that  high  degree  of  care  which  very  prudent,  cau- 
tious and  competent  persons  would  use  under  the  same  or  similar 
circumstances;  and  if  the  defendant  used  that  degree  of  care, 
it  was  not  guilty  of  negligence;  if  it  did  not  use  that  degree  of  care, 
it  was  guilty  of  negligence,  and  if  by  reason  of  and  as  a  direct  re- 
sult of  said  negligence  plaintiff^s  wife  was  injured,  without  con- 
tributory negligence  on  her  part,  defendant  is  liable  for  such  damages, 
if  any,  as  may  have  been  occasioned  by  said  injury.^^  The  criti- 
cisms of  the  charge  are  that  it  conveyed  to  the  jury  the  impression 
thai  a  certain  act  or  omission  constituted  negligence,  and  that 
the  degree  of  care  should  not  have  been  given,  but  that  it  should 
have  been  left  to  the  jury  to  determine  the  degree  of  care,  under 
the  circumstances,  that  was  required  of  appellant.  There  was  nothing 
in  the  charge  that  indicated  the  opinion  of  the  trial  judge  on  the 
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question  of  negligence,  and  it  was  proper  to  instruct  the  jury  as 
to  the  degree  of  care  required  of  railway  companies  in  connection 
with  their  passengers.  Appellant  frankly  admits  that  the  very  lan- 
guage of  the  charge  is  used  in  the  case  of  International  &  G.  N.  S. 
E.  V.  Halloren,  53  Texas,  53,  and  other  eases,  but  insists  that  it 
should  not  have  been  used  by  the  trial  court  as  it  was  out  of  place 
and  confusing.  It  is  stated  that  the  definition  of  care  in  the  case 
quoted  was  used  by  the  court  in  demonstrating  ^*the  law  of  the  case 
in  the  abstract,  and  expounding  general  principles,  which  would  be 
out  of  place  and  frequently  confusing  when  inserted  in  a  chaise 
to  the  jury."  Whether  the  language  was  used  in  discussing  an 
abstract  proposition  or  not  in  the  Halloren  case,  charges  very  similar 
to  the  one  used  in  this  case  have  often  been  approved.  San  Antonio 
Traction  Co.  v.  Warren  (Texas  Civ.  App.),  85  S.  W.  Rep.,  26; 
International  &  G.  N.  By.  v.  Welch,  86  Texas,  203;  Texas  &  Pac. 
Ry.  Co.  V.  Miller,  79  Texas,  78;  St.  Louis,  A.  &  T.  Ry.  v.  Finley, 
79  Texas,  85;  E^nison  &  S.  Ry.  v.  Freeman  (Texas  Civ.  App.), 
85  S.  W.  Rep.,  56. 

The  court  submitted  to  the  jury  questions  of  jvhether  Mrs.  Mor- 
rison was  a  passenger  on  appellant's  train,  whether  she  was  injured 
in  alighting  from  the  train  and  if  such  injury  was  caused  by  the 
negligence  of  appellant  without  contributory  negligence  on  the  part 
of  Mrs.  Morrison.  The  court  stated  the  duties  appellant  owed  to  its 
passengers,  the  duty  Mrs.  Morrison  owed  to  herself,  and  stated  if 
she  had  not  used  ordinary  care  that  she  was  guilty  of  negligence, 
which  if  it  caused  her  injuries  prevented  a  recovery  on  the  part  of 
appellee.  The  fifth  paragraph  of  the  charge  closes  as  follows: 
"Whether  there  was  or  was  not  negligence  on  the  part  of  plaintiflPs 
wife,  or  of  defendant,  is  a  question  of  fact  for  you  to  determine 
from  all  the  evidence,  you  being  the  sole  and  exclusive  judges  of  the 
facts  proved,  of  the  weight  of  the  evidence,  and  the  credibility  of  the 
witnesses.'^    Then  follow  the  sixth  and  seventh  paragraphs: 

"Guided  by  these  instructions,  if  you  believe  from  a  preponderance 
of  the  evidence  that  the  defendant's  passenger  train,  after  being 
stopped  at  Seabrook  Station,  was  started  up  by  the  employees  in 
charge  thereof,  before  a  reasonable  time  had  elapsed  for  passengers 
thereon  to  alight;  and  that  the  plaintiff's  wife  while  in  the  act  of 
alighting,  if  she  was,  by  the  motion  of  the  train,  thrown  to  the 
ground,  was  injured  in  any  of  the  respects  alleged  in  plaintiff's 
petition;  and  you  believe  the  defendant's  servants,  in  the  moving 
and  handling  of  said  train,  at  the  time  and  in  the  manner  they  did, 
did  that  which  very  prudent,  cautious  and  competent  persons  would 
not  have  done  under  the  circumstances,  and  that  the  manner  of  such 
moving  and  handling  of  the  train  was  the  direct  cause  of  plaintiff's 
wife  being  thrown  from  the  train,  if  she  was,  you  will  return  a 
verdict  for  plaintiff,  but  unless  you  so  find,  you  will  return  a  verdict 
for  defendant. 

"However,  if  you  do  not  believe  from  a  preponderance  of  the 
evidence  that  the  servants  in  charge  of  said  train,  failed  to  stop  the 
same  the  time  that  very  cautious,  prudent  and  competent  persons 
would  have  done  under  the  circumstances  in  order  to  allow  passengers 
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thereon  to  alight  at  said  Seabrook  Station;  or,  if  you  do  not  believe 
from  a  preponderance  of  the  evidence  that  plaintiff's  wife  was  thrown 
from  the  train  while  she  was  in  the  act  of  alighting  therefrom;  or, 
if  you  believe  the  servants  in  charge  of  said  train,  stopped  the 
same  the  length  of  time  that  very  prudent,  cautious  and  competent 
persons  would  have  done  under  the  circumstances,  to  enable  passengers 
to  alight  therefrom  while  the  said  train  was  thus  stopped,  if  it  was; 
or,  if  you  believe  that  Mrs.  Morrison  failed  to  notify  any  agent  or 
servant  of  defendant  of  her  purpose  or  desire  to  get  off  said  train 
at  Seabrook  Station,  and  in  so  failing,  omitted  to  do  that  which  a 
person  of  ordinary  prudence  would  have  done  under  the  circumstances, 
and  thereby  directly  contributed  to  her  injury;  or,  if  you  believe 
that  in  attempting  to  alight  from  said  train  while  the  same  was 
in  motion,  if  she  did,  or  in  the  manner  of  alighting  therefrom,  she 
did  that  which  a  person  of  ordinary  prudence  would  not  have  done 
under  the  circumstances;  or,  if  you  believe  that  she  was  caused  to 
be  thrown  or  that  she  fell  from  the  said  train  by  the  failure  on  her 
part  to  iU3e  the  care  that  a  person  of  ordinary  prudence  would  have 
done  in  alighting  from  the  car  under  the  circumstances;  or  if  you 
believe  she  jumped  from  the  said  moving  train  and  that  in  so  doing  she 
did  what  a  person  of  ordinary  prudence  would  not  have  done  under  the 
same  or  similar  circumstances,  you  will  in  either  event  named  in  this 
paragraph,  find  a  verdict  for  defendant;  altliough  you  should  further 
find  from  the  evidence  that  the  defendant  company  was  also  negli- 
gent in  the  particulars  alleged  by  plaintiff/' 

The  sixth  paragraph  of  the  charge  is  attacked  by  the  second  assign- 
ment of  error  on  the  ground  that  it  permits  a  recovery  on  proof  of 
negligence  on  the  part  of  appellant  and  without  reference  to  contrib- 
utory negligence  on  the  part  of  Mrs.  Morrison.  The  paragraph  must 
be  read  in  the  light  of  the  preceding  charges  and  the  one  immediately 
succeeding.  When  so  read  there  is  no  room  for  the  hypothesis  that 
any  jury  could  possibly  have  been  misled  into  the  view  that  a  verdict 
should  be  rendered  in  favor  of  api)eHee  although  his  wife  may  have 
I'cen  guilty  of  conduct  proximately  contributory  to  her  injury.  It  is  ap- 
parent that  the  court  was  not  attmpting  to  state  all  the  conditions  to  a 
recovery  in  the  sixth  paragraph,  because  it  began  by  telling  tlie  jury 
that  they  must  be  guided  by  the  instructions  already  given.  If  they 
were  guided  by  the  insttructions  they  could  not  have  rendered  a  ver- 
dict for  *ppellee  if  they  found  Mrs.  Morrison  guilty  of  contributory 
negligence.  Galveston,  H.  &  S.  A.  Ky.  v.  Koberts  (Texas  Civ.  App.), 
91  S.  W.  Eep.,  375.  There  is  no  conflict  between  the  different 
sections  af  the  charge  and  they  should  be  construed  together  as  com- 
plementing and  correcting  each  other.  One  part  can  be  looked  to 
for  the  purpose  of  qualifying  another.  Kauffman  v.  Babcock,  67 
Texas,  241;  Southern  Pac.  Ey.  v.  Aylward,  79  Texas,  677;  St.  Louis 
&  S.  F.  Ky.  V.  McClain,  80  Texas,  85 ;  Baker  v.  Ashe,  80  Texas,  356 ; 
San  Antonio  St.  By.  v.  Watzlavzick  (Texas^Civ.  App.),  28  S.  W. 
Bep.,  115;  Bost  v.  Missouri  Pac.  By.,  76  Texas,  168;  East  Line  & 
B.  R.  By.  V.  Smith,  65  Texas,  167. 

The  charge,  in  its  different  sections  applied  the  law  fully  and  clearly 
it)  Ihe  facts  and  it  was  not  error  tx>  refuse  additional  charges  on  the 
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same  subject,  as  contended  for  in  the  third  and  fourth  assignments 
of  error.  The  case  of  Missouri,  K.  &  T.  Ry.  Co.  v.  McGlamory,  89 
Texas,  635,  was  cited,  of  course,  to  sustain  the  assignments  presenting 
errors  as  to  the  refusal  of  the  special  charges,  but  that  overworked 
case  does  not  sustain  the  assignments.  While  the  language  of  that 
decision  is  very  broad,  it  was  not  intended  to  hold  that  special  charges 
as  to  a  group  of  facts  should  always  be  given  when  the  same  has  been 
fully  presented  by  the  court.  In  this  ease  the  requested  charges  pre- 
sented the  question  of  the  contributory  negligence  of  Mrs.  Morrison 
in  getting  off  the  train  after  it  had  started,  and  on  that  subject  the 
court  charged  as  shown  in  paragraph  seven  hereinbefore  copied.  It 
was  all  that  was  necessary.  Missouri,  K.  &  T.  Ry.  v.  Parrott,  100 
Texas,  9. 

The  third  and  twelfth  requested  instructions  were  properly  refused 
because  they  instructed  the  jury  that  it  was  negligence  for  Mrs.  Mor- 
rison to  jump  off  a  moving  train.  It  took  the  matter  of  contributory 
negligence  from  the  jury  and  declared  that  it  was  negligence  to  attempt 
to  get  off  a  moving  train.  If  Mrs.  Morrison  got  off  the  train  while 
it  was  moving  it  was  for  the  jury  to  determine  whether  or  not  she 
was  guilty  of  negligence  in  so  doing.  As  said  in  Galveston,  H.  & 
S.  A.  Ry.  V.  SmiSi,  69  Texas,  406:  "We  have  no  statute  which  makes 
it  an  act  of  negligence  to  get  off  a  moving  train,  and  it  would  be  error 
to  instruct  the  jury  that  such  act  constituted  negligence."  See  also 
Houston  &  T.  C.  Ry.  v.  Stewart,  14  Texas  Civ.  App.,  705;  Kansas 
&  6.  S.  L.  Ry.  V.  Borough,  72  Texas,  108.  The  judgment  is 
afSrmed. 

Affirmed. 

Writ  of  error  refused. 


S.  H.  London  et  al  v.  Pilab  V.  Obow. 

Decided  April  24,  1907. 

l.»-Canoellatlon  of  Deed — ^Duregs  o'f  Xarried  Woman. 

In  a  suit  by  a  widow  to  annul  a  deed  to  her  homestead  executed  during 
the  lifetime  of  her  husband  on  the  ground  of  fear  of  her  husband,  the  following 
chaige  was  given:  "If  you  believe  from  the  evidence  that  the  plaintiff  was  in- 
duced by  threats  or  acts  of  the  husband  to  sign  the  said  deed,  and  that  she 
signed  the  same  unwillingly,  but  you  believe  from  the  evidence  that  she  acknowl- 
edged before  the  notary  that  she  executed  the  same  willingly,  as  required  by  law, 
and  further  believe  from  the  evidence  that  the  said  Storms  and  Look  and  London 
had  no  notice  of  her  unwillingness,  if  any,  to  execute  said  deed,  then  and  in 
that  event  your  verdict  must  be  for  the  intervenor,  Look,  as  to  all  such  property, 
if  he  is  not  owner  of  all,  and  if  not,  as  to  such  part  as  you  believe  he  acquired 
and  owns."  Held,  not  subject  to  the  objection  that  it  prevented  a  verdict  for 
defendants  if  they  knew  of  the  unwillingness  of  the  wife  before  the  deed  was 
executed,  and  not  at  the  time  the  deed  was  executed;  nor  to  controvert  the 
proposition  that  the  acknowledgment  of  a  married  woman  together  with  the 
delivery  of  the  deed,  passes  the  title;  and  that  the  use  of  the  word  ''not"  was  a 
self  evident  error  and  therefore  harmless. 

2. — Charge — Harmless  Error. 

A  charge  which  permits  the  jury  to  find  against  a  defendant  as  to  a  cer- 
tain interest  in  the  land  in  controversy  only  in  the  event  they  find  that  a 
codefendant  was  interested  in  the  same,  could  not  have  prejudiced  such  defend- 
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ant  when  his   said  codefendant  had  disclaimed  all  interest,  and  the  verdict  of 
the  juiy  was  against  the  defendant  for  the  entire  property. 

8. — ^Bill  of  Exception — ^Filed  too  Late. 

The  provisions  of  the  statute  which  permit  an  Appellate  Court  under  cer- 
tain circumstances  to  consider  a  statement  of  facts  filed  after  twenty  days 
from  adjournment,  have  no  application  to  hills  of  exception. 


— ^Bight  to  Bill  of  Exception. 

Even  though  it  appears  that  a  party  made  proper  eflfort  and  used  due  dili- 
gence to  obtain  a  bill  of  exception  and  was  therefore  entitled  to  a  bill,  still 
unless  it  appears  that  the  party  duly  excepted  to  the  ruling  complained  of  in 
the  bill  the  refusal  to  give  the  bill  was  harmless. 

Appeal  from  the  District  Court  of  El  Paso  Comity.  Tried  below 
before  Hon.  J.  M.  Goggin. 

Patterson^  Buckler  £  W(fodson  and  M.  W.  Stanton,  for  appellants. 

Patterson  &  Wallace,  for  appellee. 

JAMES,  Chief  Justice. — The  suit  was  brought  by  Pilar  V.  Crow, 
widow  of  A.  D.  Crow.  The  fourth  amended  petition  declared  against 
S.  H.  Liondon,  D.  Storms  and  George  Look  (the  latter  being  an  inter- 
venor)  and  alleged  that  plaintiff  and  A.  D.  Crow,  her  husband,  on 
December  5,  1902,  owned  the  lot  in  question  which  was  their  home- 
stead and  situate  adjacent  to  the  Union  Depot  since  erected,  that 
plaintiff  was  aged  and  ignorant,  and  her  husband  was  aged  and 
intemperate  and  in  feeble  physical  and  mental  health  and  easily  in- 
fluenced and  imposed  upon ;  that  he  was  at  that  time  abusive  and  danger- 
ous and  calculated  to  do  bodily  harm  to  plaintiff  when  crossed  by  her, 
whicli  facts  were  well  known  to  defendants. 

That  defendants  Storms  and  London  acting  for  themselves  and  as 
agents  for  Look,  for  the  purpose  of  defrauding  plaintiff  and  her 
husband  out  of  said  property,  and  knowing  that  plaintiff  did  not  desire 
to  sell  same,  went  to  her  husband  with  an  offer  of  $1,000  and  at  the 
same  time  persuaded  her  to  believe  it  was  a  reasonable  price  therefor, 
and  on  account  of  D.  Crow's  mind  he  was  induced  to  agree  to  sell 
the  property  to  them,  and  to  execute  a  deed  in  the  name  of  S.  H. 
I>ondon  therefor  reciting  a  consideration  of  $1,500  cash,  on  or  about 
N'ovember  25,  1902.  That  plaintiff  refused  to  execute  the  deed, 
whereupon  her  huband  became  angry  and  informed  her  that  if  she 
did  not  sign  and  acknowledge  and  deliver  possession  he  would  do 
her  bodily  hann  or  take  her  life;  that  from  that  time  up  to  Decem- 
ber 6,  1902,  her  husband  in  conjunction  with  defendants  continued 
to  attempt  to  force  and  coerce  her  into  signing,  and  repeatedly  threat- 
ened her  with  serious  bodily  hann  if  she  did  not  comply;  that 
again  on  December  5,  1902,  her  husband  told  her  that  if  she  persisted 
in  refusing  to  sign  he  would  take  her  life,  and  that  in  order  to 
pacify  him  and  to  save  herself  from  serious  bodily  injury,  which  she 
bdieved  and  had  reason  to  believe  would  befall  her,  she  left  her  home 
and  went  to  a  house  near  by,  and  that  night  Storms  and  London 
came  to  plaintiff  with  a  notary  and  asked  her  to  sign,  and  acting 
under  fear  of  her  husband's  threats,  aa  well  as  fear  from  defendants 


192  Texas  Civil  Appeals  Reports,  Vol.  46.  [April, 

she  signed  the  deed  by  making  her  mark,  at  the  same  time  informing 
London,  Storms  and  the  notary  that  the  same  was  not  her  free  act 
and  deed. 

Then  follow  averments  at  length,  which  lead  up  to  the  averment 
that  said  deed  and  acknowledgment  are  not  binding,  because  it  was 
not  read  to  her  by  the  notary,  was  not  signed  by  her  freely  and 
voluntarily,  and  she  was  not  informed  of  her  rights  in  the  premises, 
but  was  coerced  and  compelled  to  do  so  by  her  husband  and  defendants 
under  a  fear  at  said  time  that  if  she  did  not  execute  the  deed,  her 
husband  would  either  kill  her  or  do  her  serious  bodily  injury,  all 
of  which  was  known  to  the  defendants,  and  that  her  signature  and  ac- 
knowledgment were  obtained  by  such  fear  and  threat  and  by  a  fraudu- 
lent combination  on  the  part  of  her  husband  and  the  defendants  and 
the  notary.  There  was  an  allegation  that  Storms  was  plaintiffs 
attorney,  having  been  employed  by  her  to  prevent  her  being  forced 
to  execute  a  similar  deed  on  a  prior  occasion,  and  that  while  still 
so  acting  as  her  attorney  he  engaged  in  this  transaiction.  The  prayer 
was  for  a  cancellation  of  said  deed  and  the  removal  of  the  cloud 
created  upon  her  title  by  the  claim  of  defendants,  etc. 

The  defendant  Storms  entered  a  disclaimer.  Defendant  London 
pleaded  a  general  denial  and  also  a  cross  petition  in  trespass  to  try 
title.  The  defendant  Look  filed  a  general  denial  and  a  special  answer 
alleged  the  execution  of  the  deed  to  London  for  the  purpose  of  trans- 
ferring the  title  to  London  for  the  benefit  of  Look  who  was  in  fact 
the  purchaser  under  arrangements  had  with  London,  and  that  he 
bought  the  property  through  London  in  good  faith,  paying  the  reason- 
able value  of  same,  without  any  knowledge  on  his  part  of  any  un- 
willingness of  plaintiff  to  sell,  and  without  knowledge  of  any  coercion 
exerted  upon  her  to  do  so,  or  of  any  of  the  facts  alleged  by  plaintiff. 
That  both  plaintiff  and  her  husband  prior  to  his  death  recognized 
the  title  of  London  and  the  deed,  and  ratified  and  confirmed  same 
and  were  estopped  from  setting  up  fraud  or  undue  influence  in  its 
execution.  Also  that  London  to  carry  out  his  agreement  with  this 
defendant    (intervener)    deeded  the  property   to   Look. 

There  was  a  verdict  "for  the  plaintiff  against  all  of  the  defendants 
and  the  intervener  Greorge  Look  for  all  property  in  question,"  and 
a  decree  accordingly. 

The  charge  the  court  gave  is  a  very  lengthy  one  and  to  its 
alleged  imperfections  counsel  for  appellants  devote  most  of  their 
brief. 

The  first  assignment  of  error  attacks  the  fourth  paragraph  which 
reads  as  follows:  "If  you  believe  from  the  evidence  that  the  plaintiff 
was  induced  by  threats  or  acts  of  the  husband  to  sign  the  said 
deed  .  .  .  and  that  she  signed  the  same  unwillingly,  but  you 
believe  from  the  evidence  that  she  acknowledged  before  the  notary 
Flores  that  she  executed  the  same  willingly  as  required  by  law, 
and  further  believe  .from  the  evidence  that  the  said  Storms  and  the 
said  Look  and  London  had  no  notice  of  her  unwillingness,  if  any, 
to  execute  said  deed,  then  and  in  that  event  your  verdict  must  be 
for  the  intervener  Look  as  to  all  such  property,  if  he  is  not  owner  of 
all,  and  if  not,  as  to  such  part  as  you  believe  he  acquired  and  owns.'* 
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Tlie  proposition  attacking  this  charge  applies  mainly  to  its  own 
language,  without  any  reference  to  the  remainder  of  the  instructions. 
The  first  proposition  is  that  the  fact  that  Storms,  London  and 
Look,  OT  either  of  them  may  have  known  before  the  time  of  the 
execution  of  the  deed,  that  she  was  not  willing  so  to  do,  would  not  have 
precluded  a  verdict  in  favor  of  defendants  and  intervener.  While 
this  proposition  is  true  there  is  nothing  in  the  above  charge  that 
is  against  it.  The  second  proposition  is  that  as  "the  fact  of  acknowl- 
edgment of  a  married  woman  together  with  the  delivery  of  the  deed 
passes  the  title  and  not  the  act  of  signing,  the  charge  is  therefore 
erroneous.^^  The  testimony  shows  that  the  act  of  signing  of  the 
deed,  by  the  notary  writing  her  name  and  she  touching  the  pen,  and 
the  act  of  acknowledgment,  occurred  at  the  same  time,  hence  there 
is  nothing  in  the  proposition.  The  third  proposition  seems  to  be 
that  the  use  of  the  word  not  in  the  charge  complained  of  obscured 
it;  but  that  was  an  inadvertence  that  a  reading  of  the  charge  would 
correct.  Again  it  is  pointed  out  that  other  paragraphs  of  the 
cjourt's  charge  direct  the  jury  under  similar  conditions  of  finding 
to  find  for  liook  for  all  the  property,  which  is  the  basis  of  a  criti- 
cism that  the  charges  conflicted.  But  inasmuch  as  the  finding  of  the 
jury  was  against  Look  for  the  entire  property,  it  is  not  perceived 
how  appellants  were  prejudiced  in  this  regard;  and  this  view  dis- 
poses likewise  of  the  propositions  presented  imder  the  second  assign- 
ment of  error. 

The  third  assignment  of  error  complains  of  the  seventh  paragraph 
of  the  charge  by  which  the  jury  was  told  that  the  undisputed  evi- 
dence showed'  that  Storms  acted  as  Look^s  agent  in  the  transaction, 
*T)ut  it  is  for  you  to  determine  whether  or  not  Storms  was  plaintiff's 
attorney  at  the  time  and  as  to  whether  or  not  he  was  acting  solely 
as  the  agent  of  Look,  or  whether  he  purchased  said  property  jointly 
for  himself  and  Look,  or  for  the  said  Look  alone;'*  and  the  fourth 
assignment  complains  of  the  seventh  and  eighth  paragraphs  of  the 
charge  which  submitted  the  issue  of  whether  or  not  Storms  was  acting 
as  her  attorney  in  this  matter,  because,  as  appellant  alleges,  the 
testimony  went  no  further  than  to  show  that  Storms  was  her  attorney 
in  a  previous  and  separate  matter  and  not  this  matter  and  that  in 
this  transaction  he  was  not  her  attorney. 

We  think  appellant  is  oorreot  in  the  contention  that  the  evidence 
does  not  show  that  Storms  was  her  attorney  in  the  sale  complained 
of  here,  and  that  such  an  issue  was  not  in  the  case.  Appellant 
cites  from  the  testimony  of  plaintiff  herself  showing  this  condition 
of  the  evidence,  and  appellee  refers  to  none  that  tends  to  show 
the  contrary,  and  our  conclusion  after  reading  plaintiff's  testimony 
is  as  above  stated.  But  the  said  charges  only  allowed  said  issue 
to  govern  the  result  in  so  far  as  the  jury  believed  from  the  evidence 
that  Storms  became  interested  in  the  property,  if  at  all,  and  did 
not  allow  said  issue  to  affect  the  interest  of  Look  whether  it  was  part 
or  all.  Inasmuch  as  Storms  filed  a  disclaimer,  he  certainly  was  not 
affected  by  the  submission  of  that  issue,  nor  was  Look  as  his  interest 
was  protected   against  such  issue  for  any   interest  he  owned.     All 
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the  evidence  showB  that  Look  took  an  interest,  and  as  the  verdict  was 
against  him  as  to  the  entire  property,  it  is  evident  said  issue  was  not 
the  one  which  influenced  the  verdict. 

The  fifth  assignment  complains  of  the  following  requested  in- 
struction given  for  plaintiff:  "You  are  instructed  that  the  un^s- 
puted  evidence  in  this  case  shows  that  London  was  the  agent  for 
defendant  Look  in  the  purchase  of  said  property,  and  that  if  said 
London  and  Storms,  or  either  of  them  knew  before  the  execution 
of  said  deed  of  Crow  and  wife  to  London,  that  Mrs.  Crow  was  com- 
pelled to  sign  said  deed  through  fear  of  her  husband,  or  at  the 
time  said  deed  was  signed  by  her  the  notary  failed  to  fully  explain 
said  deed,  if  he  did,  or  failed  to  take  her  acknowledgment  as  required 
by  statute,  if  he  did,  as  has  been  heretofore  explained  to  you  in  the 
main  charge,  then  and  in  that  event,  you  are  instructed  that  the 
knowledge  of  said  facts  by  Storms  and  London  would  be  binding 
on  Look/*  Because,  Ist,  obscure  and  misleading;  2d,  because  it 
assumed  that  Mrs.  Crow  was  compelled  to  sign  the  deed  through 
fear  of  her  husband;  3d,  it  assumes  that  the  matters  it  refers  to  were 
facts ;  and  4th,  it  gave  undue  prominence  to  the  issues  therein  referred 
to,  the  same  having  been  repeatedly  presented  in  the  main  charge. 
There  was  nothing  obscure  about  the  charge.  It  does  not  assume 
that  plaintiff  was  compelled  to  sign  through  fear  of  her  husband, 
nor  any  other  fact  than  that  stated  from  the  undisputed  evidence, 
and  we  think  it  did  not  involve  any  undue  repetition. 

The  sixth  assignment  complains  of  the  second  special  instruction 
asked  by  plaintiff  as  follows:  'TTou  are  instructed  that  when  a 
man  and  wife  contract  to  sell  their  homestead,  the  wife  has  the 
right  up  to  the  last  moment  before  her  privy  acknowledgment  is 
completed  to  retract  said  sale  or  conveyance  of  her  homestead  and 
thereby  defeat  the  sale.*'  Viewed  in  connection  with  the  other  charges 
as  to  notice  to  the  purchaser,  this  charge  was  not  misleading,  nor 
do  we  think  it  involved  any  objectionable  repetition.  The  same^  is 
true  of  the  seventh.  TJnder  the  assignment  an  additional  proposition 
is  advanced  which  is  not  embraced  within  the  scope  of  the  assign- 
ment. The  matter  presented  by  the  eighth  assignment  is  immaterial 
in  view  of  the  fact  that  the  verdict  was  against  Look  for  all  the 
property.  We  think  the  second  paragraph  of  the  main  charge  is  not 
subject  to  the  criticisms  made  in  the  ninth  assignment  Nor,  in 
view  of  what  has  been  said  in  this  opinion,  and  in  view  of  the  fact 
that  appellant  does  not  show  that  any  instructions  were  asked  in 
reference  to  duress  and  notice  more  fully  defining  these  subjects, 
do  we  think  the  assignments  from  ten  to  sixteen  inclusive,  well 
founded.  We  may  call  attention  to  the  fact  that  thirty  propositions  are 
adivanced  in  appellants'  brief  under  the  sixteenth  assignment  of  error, 
wliich  assignment  reads  as  follows:  ^The  entire  main  charge  of  the 
court  when  taken  in  connection  with  the  supplemental  charge  of  the 
court  and  the  instructions  asked  by  the  plaintiff,  and  given,  is 
argumentative,  obscure,  confusing  and  contradictory,  and  upon  the 
weight  of  the  evidence,  and  calculated  to  and  evidently  did  mislead 
the  jury,  and  does  not  submit  the  issues  so  as  to  distinctly  separate 
ilie  qu^on  of  law  from  ilie  questions  of  fact^  as  provided  by  the 
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statote,  and  did  not  submit  all  the  controverted  questions  of  fact 
solely  to  the  decision  of  the  jury  and  is,  therefore,  erroneous  and  pre- 
judicial to  the  rights  of  the  defendants  and  especially  to  the  rights 
of  the  intervener,  Look/'  We  conclude  that  the  charge  of  the  court 
was  not  argumentative,  obscure,  confusing  and  contradictory,  nor 
upon  the  weight  of  evidence,  and  does  not  confuse  issues  of  law  and 
of  facts,  and  if  it  did  not  submit  all  the  issues,  special  charges  were 
necessary  to  enable  appellant  to  complain  ia  that  respect.  Inasmuch 
as  the  ervidence  did  not  show  that  Storms  W€w  plaintiff's  agent  in  the 
transaction  the  ninth  and  similar  propositions  under  said  sixteenth 
assignment  are  without  any  real  foundation.  The  twelfth  and  similar 
propositions  under  this  assignment  do  rot  take  into  consideration  the 
fact  that  the  jury  found  against  Look  for  all  the  property.  The 
twenty-fourth,  twenty-fifth  aiid  twenty-sixth  propositions  under  the 
same  assignment  attack  again  the  special  charges  given  at  plaintiff's 
request,  and  were  the  subjects  of  previous  assignments.  The  charges 
were  not  erroneous.  The  effort  of  appellant  under  the  sixteenth  assign- 
ment seems  to  be  a  repetition  and  elaboration  of  points  presented 
under  the  preceding  assdgnments. 

A  motion  was  filed  in  this  court  by  appellee  to  strike  out  a  bill 
of  exceptions  which  was  filed  long  after  twenty  days  after  ad- 
journment of  the  trial  court.  The  provision  of  the  statute  which 
under  certain  conditions,  permits  us  to  consider  a  statement  of  facts 
filed  after  twenty  days  from  adjournment,  does  not  extend  to  bills  of 
exceptions.  The  bill  iJierefore,  can  not  be  considered  for  any  pur- 
pose. 

We  are  inclined  to  think,  however,  that  the  showing  made  in  the 
record  concerning  appellant's  efforts  and  diligence  to  obtain  a  bill 
of  exceptions  in  due  time,  that  is,  within  the  twenty  days,  was 
sufficient,  and  upon  this  ground  appellant  asserts  the  right  to  a 
reversal  of  the  judgment.  The  subject-mutter  of  the  bill  was  the 
action  of  the  judge  in  suppressing  a  deposition  of  plaintiff,  taken 
ex  parte.  It  appears  from  the  record  that  this  deposition  was  filed 
on  December  12,  1904,  and  on  December  19,  1904,  plaintiff  filed  a 
motion  to  suppress  it,  which  motion  was  heard  and  sustained  on 
June  26,  1905;  and  that  the  next  day  appellants  made  a  motion 
to  set  aside  this  order,  and  this  was  overruled.  The  trial  at  which 
the  judgment  appealed  from  was  rendered,  did  not  occur  until  June, 
1906.  N"ow  it  appears  that  the  ruling  to  which  the  bill  of  exception 
relates  took  place  several  terms  previous  to  the  trial,  and  it  does 
not  appear  of  record  that  any  exception  was  reserved  to  that  ruling, 
at  the  term  when  made,  or  at  any  other  term. 

It  seems  to  us  that  in  order  to  induce  this  court  to  reverse  a 
judgment  because  of  the  failure  of  a  party  through  no  fault  of 
his  to  obtain  a  bill  of  exceptions,  it  must  be  made  to  appear  that 
conditions  existed  which  admitted  of  his  right  to  a  bill  on  the 
particular  subject.  This  right  could  not  exist  unless  appellants  made 
timely  exception  to  the  ruling  complained  of.  The  bill  which  was 
signed  by  the  judge  and  filed  after  the  twenty  days  is  inoperative 
zod  is  not  a  part  of  the  record  proper,  and  can  not  be  looked  to  to 
determine  whether  or  not  the  exception  was  reserved.     It  can  serve 
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no  purpose  in  showing  what  the  proceedings  were.  If  the  orders 
entered  hy  the  court  in  reference  to  the  deposition  were  made 
a  part  of  the  record  they  might  have  shown  tiiat  exceptions  were 
taken.  But  those  orders,  if  as  they  are  set  forth  in  the  bill  of 
exceptions,  show  no  exception  reserved.  It  was  certainly  incumbent 
on  appellants,  if  they  desired  tnis  court  to  reverse  the  judgment  (m 
account  of  having  been  improperly  deprived  of  a  bill  of  exceptions, 
to  show  affirmatively  that  they  were  entitlefl  to  a  bill,  and  to  do  this, 
it  was  necessary  for  them  to  show  by  proper  means,  that  they  had 
in  fact  duly  excepted  to  the  ruling  complained  of.  For  the  above 
reasons  we  can  not  sustain  any  of  the  assignments,  numbers  17  to  24. 

We  overrule  assignments  25  to  27  as  we  conclude  there  was 
testimony  by  which  the  jury  were  authorized  to  find  the  facts  averred 
by  plaintiff  with  reference  to  the  execution  of  the  deed,  and  the  state 
of  the  testimony  was  not  such  as  rendered  it  imperative  that  a 
verdict  should  have  been  returned  against  plaintiff. 

The  28th  relates  to  certain  hearsay  testimony  which,  however,  had 
reference  to  a  previous  and  independent  transaction,  and  besides,  the 
testimony  was  of  no  consequence. 

There  is  nothing  of  the  character  of  a  proposition  submitted  under 
the  29th  assignment. 

The  30th  assignment  charges  error  in  the  admission  of  certain 
testimony  over  the  objection  that  the  same  was  *Tiearsay,  immaterial 
and  irrelevant  and  not  admissible  for  any  purpose."  No  such 
grounds  of  objection  are  disclosed  on  the  pages  of  the  statement 
of  facts  to  which  the  brief  refers  us. 

The  31st  we  overrule  because  we  think  the  court  properly  held  th^ 
the  allegations  of  the  petition  were  sufficient  to  admit  the  testimony 
complained  of. 

The  brief  shows  that  the  court  excluded  the  evidence  complained 
of  by  the  32d  assignment. 

We  have  been  unable  to  find  from  the  references  in  the  brief 
any  such  testimony  by  S.  H.  Wilson  as  that  complained  of  in  the 
33d  assignment. 

We  perceive  nothing  in  the  nature  of  a  proposition  in  connection 
with  the  34 til,  and  We  overrule  the  35th  because  it  can  not  be  said 
that  the  testimony  it  refers  to  affected  the  proper  consideration  of  the 
issues.  Judgment  affirmed. 

Affirmed. 

Writ  of  error  refused. 


City   of   San   Antonio   v.   James   Routledge. 

Decided  April  24,   1907. 

1. — Suit  Against  City — ^Handamns — ^Parties. 

In  a  suit  against  a  city  to  compel  it  by  mandamus  to  pay  an  unsatisfied 
judgment,  the  mayor  and  aldermen  are  not  necessary  parties  defendant. 

2. — Bemedy  by  Mandamus — ^Pleading. 

The  writ  of  mandamus  only  issues  when  there  is  no  other  adequate  remedy 
and  where  justice  and  good  government  require  a  redress  of  the  wrong.  It 
lies  to  compel  the  performance  of  an  act  which  the  law  enjoins  as  a  duty  result- 
ing from  an  office,  trust  or  situation.    Whenever  the  law  gives  power  to  perform 
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some  particular  act  or  duty,  and  provides  no  other  special  legal  remedy  to 
enforce  its  performance,  the  writ  will  issue.  Pleadings  considered,  and  held 
sufficient  to  authorize  the  issuance  of  the  writ. 

8.— Same. 

Mandamus  is  available  when  the  officers  of  a  municipality  wrongfully  neg- 
lect or  refuse  to  levy  a  tax  for  the  satisfaction  of  some  demand  ai ready  es- 
tablished, and  for  which  the  law  requires  a  tax  to  b?  laid. 


Under  the  provisions  of  the  charter  of  the  city  of  San  Antonio  it  was 
the- duty  of  the  officers  of  the  city  to  make  provision  for  the  payment  of  judg- 
ments against  it.  It  appeared  from  plaintiff's  petition  that  the  city  had  not 
exhaust^  its  taxing  power.  Held,  that  the  tender  by  the  city  of  a  non-interest 
bearing  warrant  on  a  fund  to  be  raised  by  the  collection  of  back  taxes  at  some 
indefinite  time  in  the  future,  was  not  such  a  fair  and  reasonable  payment  as 
the  p/aintiff,  a  judgment  creditor,  was  entitled  to,  and  was  not  a  performance  of 
the  duty  imposed  upon  the  city.  While  the  charter  required  all  debts  to  be 
paid  by  warrant  drawn  on  some  particular  fund,  it  was  contemplated  that  the 
fund  should  be  in  existence  at  the  time  the  warrant  was  drawn. 

5. — City — ^Levy  of  Tax — ^Discretion. 

Where  a  city  charter  provided  that  the  city  shall  make  provision,  by  taxa- 
tion or  otherwise,  for  the  payment  of  all  indebtedness  of  the  city,  and  that 
the  Council  shall  provide  for  the  payment  of  judgments  in  the  levy  of  taxes 
next  after  the  recovery  of  such  judgments  the  city  council  has  no  discretion  in 
the  matter;  said  provision  is  mandatory. 

€.~City — General  Fund — Special  Timd — ^Warrants. 

Where  the  charter  of  a  city  provided  that  current  expenses  of  any  year 
should  be  paid  out  of  the  current  revenue  of  such  year,  and  also  provided  that 
the  coimcil  might  transfer  any  excess  or  a  part  thereof  from  the  general  fund 
to  any  special  fund,  after  such  transfer  has  been  made  warrants  drawn  against 
such  special  fund  may  be  paid  out  of  it,  although  not  for  current  expenses  of 
the  fiscal  year  for  which  the  general  fund,  from  which  the  transfer  was  made, 
was  provided. 

7.— Pleading'— ConoXuBlons  of  Law. 

In  pleading  it  is  never  necessary  to  aver  or  charge  what  or  how  the  law 
requires  things  to  be  done.  The  law  is  a  conclusion  which  follows  upon  a 
statement  of  facts  or  arises  by  reason  of  such  facts.  Legal  conclusions  can 
only  be  alleged  as  conclusions  following  the  statement  of  the  facts  upon  which 
the  alleged  duty  arises. 

8.--€it7 — ^Failure  to  Leyy  Tax — Mandamna — Special  Purposes. 

The  fact  that  a  city  fails  to  provide  for  the  payment  of  a  judgment  by  the 
levy  of  a  tax  in  the  next  fiscal  year  after  the  recovery  of  such  judgment,  as 
required  by  its  charter,  does  not  forever  afterward  absolve  it  from  levying  such 
tax,  but  it  may  be  compelled  by  mandamus  to  do  so  in  any  subsequent  year. 
The  specification  in  a  city  charter  of  certain  purposes,  by  way  of  illustration, 
for  which  special  taxes  might  be  levied,  does  not  limit  the  taxing  power  of  the 
city  to  such  purposes  only. 

9.— Pleading — Special  Exception. 

In  order  for  a  pleading  to  stand  against  a  special  exception  it  should  be 
certain  to  a  certain  intent. 

10.— City  Funds — ^Discretion  of  Council. 

Where  a  city  council  is  vested  with  discretion  in  transferring  money  from 
one  fund  to  another,  such  discretion  can  not  be  interfered  with  by  mandamus. 

U.— Xandamns — ^Pleadings  as  Evidence. 

In  mandamus  proceedings  at  common  law  every  fact  pleaded  by  plaintifiT 
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and  not  specially  traversed  by  respondent,  was  taken  as  admitted.  Hence,  in 
the  absence  of  a  showing  that  some  fact  specially  traversed  by  the  defendant 
was  not  established  by  undisputed  evidence,  it  was  harmless  error,  if  error 
at  all,  to  permit  plaintiff  to  introduce  his  pleadings  in  evidence. 

12. — Suit  upon  Judgment 

Whenever  it  is  made  to  appear  that  a  second  judgment  may  be  in  any 
respect  more  available  than  the  first,  an  action  upon  the  first  may  be  maintained 
regardless  of  whether  the  judgment  sued  upon  is  dormant  or  not. 

Appeal  from  the  District  Court  of  the  Fifty-seventh  Judicial  Dis- 
trict, Bexar  County.    Tried  below  before  Hon.  A.  W.  Seeiigson. 

Joseph  Ryan,  for  appellant. — ^The  alderman  and  members  of  the 
City  Council  being,  under  the  charter,  alone  charged  with  the  duty 
of  performing  the  duties  sought  to  be  enforced,  they  were  necessary 
parties  to  this  suit;  not  having  been  made  such  in  plaintiff's  petition 
said  exceptions  should  have  been  sustained.  Qaal  v.  Townsend,  77 
Texas,  465;  Cullem  v.  Latimer,  4  Texas,  329;  Watkins  v.  Kirchain, 
10  Texas,  375;  Gibbs  v.  Ashford,  66  S.  W.  Rep.,  858;  Pearsall  v. 
Woolls,  50  S.  W.  Bep.,  960 ;  Texas  Mex.  Ry.  v.  Locke,  63  Texas,  627 ; 
Thomson  v.  Locke,  66  Texas,  391;  2  Spelling,  Ex.  Relief,  sec.  1639. 

Mandamus  will  not  issue  if  there  is  another  adequate  and  suflS- 
cient  remedy,  and  petition  therefor  must  affirmatively  show  that  there 
is  no  such  remedy.  Screwmen's  Association  v.  Benson,  76  Texas, 
555;  Plummer  v.  Gholson,  44  S.  W.  Rep.,  1;  Walker  v.  Barnard, 
8  Texas  Civ.  App.,  15;  Clarke  v.  San  Jacinto  County,  18  Texas 
Civ.  App.,  207;  Cochran  v.  Patillo,  16  Texas  Civ.  App.,  458;  Houston 
V.  Smith,  12  Texas  Civ.  App.,  120;  Cullem  v.  Latimer,  4  Texas, 
329. 

The  amount  of  levy  is  within  the  discretion  of  the  City  Council 
and  can  not  be  controlled  by  mandamus.  City  of  Sherman  v.  Smith, 
12  Texas  Civ.  App.,  583;  City  of  Denison  v.  Poster,  37  S.  W.  Rep., 
167;  Terrell  v.  Greene,  88  Texas,  546;  Sansom  v.  Mercer,  68  Texas, 
492;  Cooley  on  Taxation,  pp.  514,  518  and  519. 

James  Rouiledge,  for  himself. 

NEILL,  Associate  Justice. — ^The  nature  and  result  of  this  suit 
is  thus  stated  in  the  brief:  ^'Original  petition  for  mandamus  was 
filed  in  the  District  Court  of  Bexar  County  on  March  21,  1906.  For 
the  purpose  of  meeting  defendants*  exceptions,  appellee  (plaintiff  be- 
low), on  November  15,  1906,  filed  his  first  amended  original  peti- 
tion,  alleging   in   substance, 

"(a)  His  residence  and  that  of  all  the  defendants,  in  Bexar 
County,  and  that  defendant,  city  of  San  Antonio  (appellant  herein), 
is  a  municipal  corporation,  incorporated  by  special  Act  of  the  L^s- 
lature,  August  13,  1870,  and  various  amendments  thereto;  also  by 
special  Act  effective  July  1,  1903,  under  which  it  is  now  acting. 

"(b)  That  he  is  the  assignee  and  owner  of  an  undivided  one-half 
of  a  certain  final  judgment  rendered  on  April  8,  1904,  in  the 
Fifty-seventh  District  Court  of  Bexar  County,  in  favor  of  Anton 
Ejieupper  against  the  city  of  San  Antonio,  for  three  thousand  dollars, 
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with  6  percent  interest  and  costs;  that  the  cause  of  action  in  which 
said  judgment  was  rendered^  was  a  suit  for  fifteen  thousand  dollars, 
for  personal  injuries  alleged  to  have  been  sustained  by  Anna  Kneupper, 
wife  of  Anton,  on  October  24,  1902,  at  the  intersection  of  Duval 
and  Oak  Streets  in  said  city. 

*'(c)  That  under  the  charter  of  said  city,  no  execution  shall  ever 
be  issued  or  levied  by  virtue  of  any  judgment  against  the  same; 
that  all  property  belonging  to  said  city  shall  forever  be  exempt 
from  execution  and  sale,  and  no  writ  of  garnishment  shall  ever  issue 
against  said  city;  but  the  City  Council  shall  provide  for  the  payment 
of  judgments,  in  the  levying  of  taxes  next  after  final  recovery  thereof; 
and  the  city  shall  make  provision  by  taxation,  or  otherwise,  for 
the  payment  of  any  and  all  indebte<iiess  due  by  the  city.  Also, 
the  said  city  shall  have  power  by  ordinance,  to  annually  levy  and 
collect  ad  valorem  taxes;  to  wit:  For  general  purposes  not  to  exceed 
$1  upon  every  $100  valuation,  and  for  special  purposes  not  to 
exceed-  $1  upon  the  same  valuation,  provided  that  such  special 
tax  shall  include  all  taxes  levied  for  carrying  on  the  oity  schools, 
whether  levied  by  the  City  Council  or  any  other  board  having  the 
authority  to  do  so,  and  provided  further  that  the  total  tax  rate  of  the 
city,  including  taxes  for  general  purposes,  s-pecial  purposes,  interest, 
sinking  fund  and  schools,  shall  never  exceed  $2  annually  on  the 
$100  valuation  of  all  property  assessed,  according  to  the  last  approved 
assessment  roll  of  the  city;  that  city  warrants  shall  not  bear  interest; 
that  said  charter  is  made  a  public  act  and  courts  are  required 
to  take  judicial  notice  of  the  same. 

"(d)  That  on  February  16,  1906,  plaintiflE  filed  petition  with 
the  City  Council  and  mayor,  requesting  them  to  appropriate  a  suffi- 
cient sum  out  of  current  revenues  as  collected,  to  pay  said  judgment, 
and  to  levy  a  general  or  special  .tax  for  paying  the  same,  and  that 
it  be  paid  out  of  taxes  to  be  collected  for  the  fiscal  year  which 
ended  on  May  31,  1906,  which  they  failed  and  refused  to  do,  but  that 
said  city  offered  to  give  plaintiff  a  back  tax  warrant,  which  would 
take  its  regular  place  behind  other  such  warrants  which  had  been 
issued  by  said  city,  payable  out  of  taxes  due  prior  to  May  31,  1903, 
as  collected  in  the  future.  That  plaintiff  declined  to  accept  said 
warrant  because  the  same  would  cease  to  bear  interest,  and  because 
of  the  number  of  other  such  warrants  issued  against  said  fund  he 
would  have  to  wait  until  such  warrants  issued  anterior  to  his  had 
been  paid;  and  because  the  holders  thereof  would  have  to  wait  more 
than  three  years  before  the  same  would  be  paid,  and  in  his  opinion, 
he  would  have  to  wait  at  least  four  years,  thereby  losing  four  years* 
interest  on  his  money,  and  probably  not  be  paid  at  all. 

"(e)  That  afterwards,  on  February  28,  1906,  the  City  Council 
made  a  levy  for  the  fiscal  year  beginning  June  1,  1905,  and  ending 
May  31,  1906,  for  general  purposes,  of  ninety-seven  cents,  and  for 
interest  and  sinking  fund  on  the  city's  bonded  debt,  of  forty-one 
cents,  and  two  cents,  for  support  of  the  Carnegie  Library  (all  on  the 
$100  valuation),  !n  addition  thereto  there  was  levied  a  special  tax 
of  iMrty  cents  on  the  $100  valuation  by  the  school  board  for  support 
of  the   city    public  schools;   making   a   total   of  ninety-seven   cents 
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for  general  purposes,  and  seventy-three  cents  for  special  purposes. 
That  the  city  therefore  still  had  the  power  to  levy  three  cents 
additional  for  general  purposes,  and  twenty-seven  cents  for  special 
purposes;  that  the  taxable  value  of  said  city  exceeded  thirty-six 
million  dollars,  and  therefore  an  ad  valorem  tax,  either  for  general  or 
special  purposes,  of  two  cents  on  each  $100  valuation,  would  be  more 
than  sufficient  to  pay  said  judgment/^ 

.  The  petition  then  names  the  mayor  and  aldermen  of  said  city, 
but  no  where  makes  them  parties  to  this  suit, — ^the  only  defendants 
as  such,  being  the  city  and  certain  parties  interested  in  the  other  one- 
half  of  said  Kneupper  judgment. 

"(f)  That  said  judgment  is  dormant  because  no  execution  ever 
issued  thereon,  and  section  41  of  said  charter  provides  that  no  money 
shall  be  drawn  from  the  treasury,  except  in  pursuance  of  a  specific 
appropriation   of  the  City   Council. 

"(g)  Plaintiff  prayed  for  the  following  relief,  viz.:  (1)  Judgment 
against  the  city  for  one-half  of  said  judgment,  being  the  sum  of 
$1,500  with  6  per  cent,  per  annum  interest  from  AprU  6,  1904,  to  date 
of  trial,  also  for  one-half  of  $44.25,  costs  of  said  suit;  that  such 
judgment  in  turn  bear  the  same  rate  of  interest  until  paid,  be  rendered 
in  the  name  of  James  Routledge  against  the  city  for  said  amounts, 
as  well  as  all  costs  that  may  be  incurred  on  the  appeal  of  this  suit 
to  the  Court  of  Civil  Appeals  and  Supreme  Court.  .  .  .  (2)  That 
the  city  be  required  to  pay  said  judgment  immediately  out  of  any  funds 
now  in  its  hands,  or  may  acquire  in  the  future;  and  that  all  back 
taxes  for  the  fiscal  year  1906,  and  all  back  taxes  for  all  fiscal  years 
prior  thereto,  as  they  are  collected,  shall  be  applied  to  the  payment 
of  said  judgment  and  any  costs  that  may  be  incurred  on  appeal. 
(3)  That  the  city  and  its  mayor,  be  required  to  levy  a  tax  for  general 
purposes  and  also  a  tax  for  special  purposes,  or  either  or  both  a  general 
and  special  tax  sufficient  to  pay  off  said  judgment  with  interest  and 
costs,  as  well  as  costs  on  appeal,  and  that  said  city  be  ordered 
and  required  to  levy  taxes  to  the  full  limit  of  $100  for  general  purposes 
and  $100  for  special  purposes,  and  all  occupation  and  other  taxes 
to  the  full  limit  allowed  by  law,  and  be  required  to  devote  all  the 
excess  of  taxes  and  income  received  over  and  above  its  current  ex- 
penses, to  the  payment  of  said  judgment.  (4)  That  mandamus  issue 
requiring  the  said  city,  its  mayor,  aldermen.  City  Council,  officials  and 
agents  and  their  successors  in  office,  to  carry  out  and  perform  said 
judgment  and  levy  the  taxes  and  maJ^e  said  collections,  appropriations 
and  payments.  (5)  For  such  general  and  special  relief  as  plaintiff 
may  be  entitled  to  at  law  or  equity." 

Defendant  city  and  its  mayor  filed  answer  on  May  2,  1906,  and 
excepted  generally  and  specially  to  plaintiff^s  said  petition,  which 
exceptions  were  by  the  court  overruled  on  November  21,  1906,  tp 
which  ruling  proper  exception  was  reserved.  They  answered  further, 
in  substance: 

(a)  Admitting  the  incorporation  of  said  city  by  Act  of  the  Legis- 
lature, effective  July  1,  1903,  under  section  125  of  which,  the  same 
shall  be  deemed  a  public  act  and  judicial  notice  thereof  taken  in 
all  courts  and  places.    That  since  June  1,  1905,  Bryan  Callaghan  has 
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been  the  duly  elected,  qualified  and  acting  mayor  of  said  city,  but 
denied  that  he  has  any  power  or  authority  to  levy  or  collect  taxes, 
either  general  or  special,  that  duty  appertaining  to  the  City  Council 
alone. 

(b)  An  admission  that  on  April  8,  1904,  in  the  District  Court 
of  the  Fifty-seventh  Judicial  District,  Bexar  County,  said  Anton 
Kneupper  recovered  final  judgment  against  the  city  for  $3000  with 
6  per  cent,  interest  from  said  date  and  costs  of  suit;  said  suit  was  filed 
on  December  6,  1902,  for  the  recovery  of  $15,000  for  personal  injuries 
alleged  to  have  been  sustained  by  Anna  Kneupper  (wife  of  Anton) 
on  October  24,  1902,  near  the  intersection  of  Duval  and  Oak  Streets, 
because  of  their  defective  condition.  That  therefore  paid  cause  of 
action  arose  prior  to  the  adoption  of  the  cit3r's  present  (1903)  charter, 
though    judgment  was   not   obtained   until   afterwards. 

(c)  That  prior  to  June  1,  1903,  the  charter  of  August  13,  1870, 
with    the   various  amendments   thereto,   was   in   force,   under   section 
253  of  which  the  same  was  declared  to  be  a  public  act  "and  may  be 
read  in   evidence  without  proof,  and  judicial  notice  thereof  shall  be 
taken  in  all  courts  and  places;"  under  section  45  of  which,  the  City 
Council    was  given  the  power  *'to  appropriate  and  provide   for  the 
payment  of  the  debts  and  expenses  of  the  city;   the  fiscal   year  to 
begin   June   1,   and  terminate  on   May   31   following  of  each  year." 
That  therefore  said  Kneupper's  cause  of  action  arose  during  the  fiscal 
year  1902,  beginning  on  June  1,  1902,  and  ending  on  May  31,  1903. 
That  by  virtue  of  section  44  of  said  other  charter,   then   in  force, 
which   authorized  the  City  Council  to  provide  by  ordinance,   special 
funds  for  special  purposes,  and  make  the  same  disbursable  only  for 
the  purposes  for  which  created,  said  Council  did  by  ordinance  passed 
and   approved  I>ebruary   10,   1903,  adopt   a  budget  and   appropriated 
and    provided   for  payment  of   the   debts   and   expenses   of   the   city 
for   said  fiscal  year   1902-3,   in  which   the   sum   of   $3,000   monthly, 
or  $36,000  for  the  year,  of  the  city^s  income,  realized  from  taxation 
and  other  sources,  was  set  aside  as  estimated  contingencies  for  payment 
of  floating  debt,  judgments,  and  other  incidentals  in  all  departments; 
and  on  November  17,  1902,  the  City  Council,  by  ordinance,  reaffirmed 
said   budget   ordinance   of   February    10,    1902,    and   created    special 
funds  as  therein  provided,  among  others,  the  said  item  of  estimated 
contingencies  for  pa}Tnent  of  floating  debt,  judgments  and  other  in- 
cidentals in  all  departments,  directing  the  issuance  of  warrants  against 
the  same  and  making  said  warrants  a  lien  thereon.     That  afterwards, 
on  March  4,  1903,  the  City  Council  adopted  resolution  directing  the 
full   and   faithful   carrying  out  of  said   ordinance   of   November   17, 
1902. 

(d)  That  by  an  ordinance  passed  and  approved  May  28,  1903, 
the  City  Council  adopted  a  budget  and  appropriated  and  provided  for 
the  payment  of  the  debts  and  expenses  of  the  city  for  the  fiscal  year 
1903-4,  in  which  the  sum  of  $2,000  monthly  or  $24,000  for  the  year, 
of  the  city's  income  realized  from  taxation  and  other  sources  was  set 
aside  as  estimated  contingencies  for  floating  debt,  judgments  and 
incidentals  in  all  departments;  and  on  July  13,  1903,  said  Council 
by  ordinance,  amended  and  enlarged  that  of  May  28,  1903,  and  ao* 
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thorized  the  issuance  of  warrants  against  said  items  in  said  budget 
and  made  said  warrants  a  lien  against  the  same,  but  not  changing 
said  provision  for  $2,000  monthly  and  $24,000  for  the  year,  for 
estimated  contingencies  and  judgments  as  aforesaid. 

(e)  That  the  City  Council,  by  ordinances,  passed  and  approved  May 
27,  1904,  adopted  a  budget  and  appropriated  and  provided  for  the 
payment  of  the  debts  and  expenses  of  the  city,  for  the  fiscal  year 
1904-5,  in  which  the  sum  of  $1,000  monthly  or  $12,000  for  the  year, 
of  the  city's  income,  derived  from  taxation  and  other  sources,  was  set 
aside  as  estimated  contingencies  for  floating  debt,  judgments  and  in- 
cidentals in  all  departments;  and  by  ordinance  passed  and  approved 
June  27,  1904,  said  Council  authorized  the  issuance  of  warrants  i^inst 
said  items  of  said  budget,  and  made  said  warrants  a  lien  against 
the  same. 

(f)  That  under  section  172  of  said-  old  charter,  in  force  prior 
to  July  1,  1903,  the  power  of  the  city  was  limited  to  a  levy  of  one 
per  cent,  on  the  city's  total  asses^d  value,  for  general  purposes;  and 
under  section  106  of  the  present  charter,  said  power  was  likewise 
limited  to  a  levy  of  not  exceeding  $1  upon  every  $100  valuation,  for 
general  purposes.  For  the  fiscal  year  1902-3,  said  Council  by  ordinance 
of  March  9,  1903,  levied  the  full  amount  of  said  tax  allowed  for 
general  purposes,  to  wit:  $1  on  the  $100  valuation;  said  Council  also 
for  the  fiscal  year  1903-4,  by  ordinance  of  January  18,  1904,  and  for 
the  fiscal  year  1904-5,  by  ordinance  of  January  30,  1905,  levied  the 
said  full  amount  of  tax  allowed  for  general  purposes. 

(g)  That  the  cause  of  action  recovered  on  by  said  Kneupper, 
one-half  of  which  plaintiflE  claims  to  own,  was  founded  on  tort  and  not 
upon  contract,  and  the  City  Council  never  pledged  any  special  fund  for 
payment  thereof  as  a  matter  of  contract,  but  same  was  provided  for 
as  well  as  any  other  similar  judgments,  out  of  the  general  fond, 
as  before  set  forth.  That  under  the  general  scheme  of  said  charter, 
current  revenues  for  each  fiscal  year  are  applied  to  current  expenses 
and  other  charges  against  the  city  accruing  during  that  fiscal  year, 
and  the  income  of  the  city  for  any  particular  year  can  not  and  ought 
not  to  be  used  for  current  expenses  and  other  charges  of  a  preceding 
year.  That  under  section  52  of  the  charter  now  in  force,  the  City 
Council  has  power  to  provide  for  the  payment  of  current  expenses 
of  the  city  and  direct  that  warrants  be  drawn  for  the  same  against 
the  current  revenues  of  the  current  fiscal  year  and  every  warrant 
so  drawn  against  said  revenues  shall  be  a  lien  thereon,  whenever 
the  same  may  be  collected,  and  said  warrants  shall  be  numbered  and 
paid  in  the  order  of  numbers  and  months,  and  warrants  drawn  for 
the  current  expenses  of  the  first  month  of  the  fiscal  year,  shall  be 
paid  before  any  warrants  drawn  for  the  second  month,  and  so  on. 
That  under  section  112  of  the  present  charter,  the  fiscal  year  begins 
on  June  1  and  ends  on  the  following  May  31,  of  each  year.  That 
section  112  of  said  charter  provides  that  all  creditors  of  said  city 
having  audited  or  established  claims,  shall  be  entitled  to  warrants 
drawn  upon  the  city  treasurer,  which  shall  be  numbered,  designating 
the  fund  out  of  which  the  same  are  payable,  and  be  paid  in  the  order 
of  their  issuance  by  months  and  by  numbers,  so  that  no  preference 
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shall  be  shown  to  any  persons,  and  said  warrants  shall  be  drawn  in 
the  .same  order  as  the  claims  may  be  audited,  approved  or  established 
by  the  action  of  the  Coimcil  or  under  its  direction,  or  by  the  judg- 
ment of  a  court  of  competent  jurisdiction.  Under  section  32  of  said 
charter,  the  treasurer  must  receive  all  moneys  paid  to  him  on  behalf 
of  the  city,  and  pay  out  same  only  upon  warrants  signed  by  the 
mayor  and  attested  by  the  city  clerk. 

(h)  That  after  the  new  charter  became  effective,  the  City  Council, 
on  July  13,  1903,  adopted  a  resolution  requiring  the  city  auditor 
to  separate  and  keep  separate  all  back  tax  collections  from  and 
after  said  date,  directing  that  said  collections  shall  be  used  for  the 
pajnment  of  indebtedness  against  the  city,  and  in  accordance  therewith, 
and  the  provisions  of  said  charter,  said  auditor  did  open  a  back  tax 
account  and  created  a  fund  known  as  a  ^^Back  Tax  Fund,^*  in  which  all 
moneys  and  taxes  collected  for  fiscal  years  prior  to  May  31,  1903, 
were  entered  and  paid,  and  out  of  which  all  indebtedness  (other  than 
bonded)  incurred  prior  to  May  31,  1903,  were  and  are  paid  by  war- 
rants drawn  as  provided  by  charter,  as  fast  as  collected,  and  for  each 
succeeding  year  a  separate  account  and  fund  were  and  are  kept  in 
which  all  taxes  and  moneys  collected  for  said  particular  fiscal  year  are 

Said,  and  out  of  which  all  indebtedness  (other  than  bonded)  incurred 
uring  8uch  year,  are  paid  by  warrants  drawn,  as  provided  by  charter, 
as  fast  as  collected. 

(i)  That  there  were  uncollected,  on  May  31,  1904,  in  taxes 
due  prior  to  May  31,  1902,  the  approximate  sum  of  $300,000,  and 
for  ihe  fiscal  year  ending  May  31,  1903,  the  smn  of  approximately 
$90,000,  making  a  total  of  approximately  $390,000,  since  which  time 
there  has  been  collected  in  back  taxes  for  said  years,  prior  to 
May  31,  1903,  the  approximate  sum  of  $67,000,  leaving  uncollected 
and  still  due  the  approximate  sum  of  $323,000  against  which  war- 
rants have  been  issued,  as  by  charter  provided,  of  approximately  the 
sum  of  $43,000  and  approved  vouchers  for  which  warrants  have  not 
been  issued,  of  approximately  the  sum  of  $11,000,  making  a  total 
of  approximately  $64,000,  which  deducted  from  said  sum  of  approxi- 
mately $323,000,  leaves  approximately  the  sum  of  $268,000  still  due 
and  uncollected  of  said  "Back  Tax  Fund.*'  That  the  city  is  making 
all  proper  efforts  to  collect  the  same  by  suit  and  otherwise,  and 
collections  thereof  are  being  made  from  time  to  time  and  as  rapidly 
as  possible,  there  having  been  collected  for  said  "Back  Tax  Fund,*' 
during  the  fiscal  year  ending  May  31,  1905,  the  sum  of  approximately 
$47,000,  and  during  nine  months  of  the  following  fiscal  year  and 
np  to  February  28,  1906,  the  further  sum  of  approximately  $19,000. 

(j)  That  there  were  uncollected,  on  May  31,  1904,  in  taxes  for 
the  fiscal  year  1903-4,  the  sum  of  approximately  $99,000,  since  which 
time  there  has  been  collected  for  said  year,  up  to  May  31,  1905, 
approximately  the  sum  of  $38,000,  and  for  the  nine  months  ending 
February  28,  1906,  approximately  $4,000,  or  an  approximate  total  of 
$43,000,  leaving  a  balance  uncollected  of  approximately  $61,000,  against 
which  warrants  have  been  issued,  as  by  charter  provided,  of  approxi- 
mately $20,000,  leaving  still  due  and  uncollected  approximately 
$30,000,  which  the  city  is  making  all  proper  effort  to  collect,  by  suit 
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and  otherwise,  and  collections  thereof  are  heing  made  from  time  to 
time  and  as  rapidly  as  possible,  there  having  been  collected,  as  above 
stated,  on  said  account  during  the  fiscal  year  ending  May  31,  1905, 
approximately  $38,000,  and  during  nine  months  of  the  following 
fiscal  year,  and  np  to  February  28,  1906,  the  sum  of  approximately 
$4,000. 

(k)  That  there  were  uncollected  on  March  1^,  1906,  in  taxes, 
for  the  fiscal  year  1904-5,  the  sum  of  approximately  $61,000,  and 
there  is  now  in  the  treasury,  subject  to  warrant,  the  sum  of  approxi- 
mately $2,600  to  the  credit  of  said  1904-5  fund. 

(1)  Defendants  therefore  averred  that  ample  provision  has  been 
made  for  the  payment  of  said  judgment,  and  said  cause  of  action 
having  accrued  prior  to  June  1,  1903,  and  prior  to  July  1,  1903, 
when  the  present  charter  became  effective,  they  say  that  same  should 
have  been  paid  out  of  said  "Back  Tax  Fund'*  prior  to  June  1, 
1903,  and  made  and  here  make  tender  and  profert  of  warrant  in  pay- 
ment and  satisfaction  thereof  out  of  said  fund,  and  offer  to  pay  same 
in  due  course  as  money  is  available  therein;  but  should  they  be 
mistaken  in  their  contention  that  same  should  be  paid  out  of  said 
fund  for  the  year  in  which  plaintiff's  cause  of  action  accrued,  and 
the  court  should  hold  that  such  claim  became  liquidated  and  an 
obligation  against  the  city,  as  of  date  of  said  judgment  to  wit: 
April  8,  1904,  then  they  say  that  the  same  should  be  paid  out 
of  the  income  of  and  fund  for  the  fiscal  year  1903,  which  began  on 
June  1,  1903,  and  ended  May  31,  1904,  and  they  make  and  here 
make  tender  and  profert  of  warrant  in  payment  and  satisfaction 
thereof  out  of  said  fund  and  offer  to  pay  same  in  due  course  as 
money  is  available  therein.  They  further  say  that  they  have  never 
refused,  and  have  always  been  willing  and  ready  to  issue  warrants 
for  payment  of  said  judgment  out  of  the  proper  fund  legally  respon- 
sible therefor  and  to  pay  said  money  as  money  might  become  avail- 
able in  said  fund,  but  that  neither  plaintiff  nor  his  vendor  have  ever 
made  demand  therefor,  but  to  the  contrary,  have  refused  to  accept 
such  warrant  and  advised  said  city,  its  mayor  and  City  Council,  on 
or  about  June  15,  1905,  and  again  on  or  about  February  15,  1906,  in 
writing,  that  they  refused  to  accept  any  such  warrant.  Defendants 
therefore  say  that  having  offered  to  issue  proper  warrant,  and  plaintiff 
and  his  vendor  having  refused  to  accept  same,  mandamus  should  not 
issue,  directing  payment  out  of  revenues  of  current  or  any  succeeding 
fiscal  year,  or  directing  levy  therefor. 

(m)  They  further  plead,  section  27  of  the  present  charter,  re- 
quiring the  preparing  of  an  annual  budget  of  the  current  expenses  of 
the  city;  and  section  30  of  said  charter  requiring  that  the  assessment 
rolls  and  tax  receipts  must  be  made  up  and  filed  with  the  auditor, 
on  or  about  April  1,  of  each  year;  and  section  29  of  said  charter, 
providing  that  such  budget  must  be  transmitted  to  and  acted  on  by 
the  City  Council,  not  later  than  March  1,  of  each  year;  and  all  taxes 
shall  became  due  on  April  1,  and  become  delinquent  on  June  1  of 
each  year,  under  sections  119  and  120  of  said  charter.  That  in  ac- 
cordance therewith,  such  budget  was  prepared,  and  by  ordinance 
adopted  July  3,  1905,  for  the  fiBcal  year  1905-6  there  was  appropriated 
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the  sum  of  $30,000  for  contingent  and  miscellaneous  expenses  and 
warrants  ordered'  drawn  for  same  against  the  current  revenues  of 
said  city  in  accordance  with  section  52  of  said  charter,  and  a 
special  lien  given  thereon  to  secure  payment  of  said  warrants,  which 
was  amended  by  ordinance  of  February  26,  1906,  and  the  same 
increased  to  $40,000.  That  by  ordinance  adopted  February  28, 
1906,  the  City  Council  fixed  the  rate  of  taxation  for  general  purposes 
for  the  fiscal  year  1905-6,  at  97  cents  on  the  $100  valuation.  That 
the  rolls  and  receipts  for  said  fiscal  year  have  long  since  been  com- 
pleted and  are  in  the  hands  of  the  city  collector  for  collection.  That 
they  and  the  City  Council  proceeded  strictly  according  to  charter 
and  in  the  exercise  of  sound  judgment  and  discretion,  and  the  court 
has  no  power  to  require  any  additional  tax  levy  for  said  fiscal  year 
1905-6  (which  year  will  have  expired  and  said  rolls  closed  before 
this  cause  can  be  heard,  and  beiore,  nnder  the  law,  the  same  is 
returnable),  and  thus  assume  the  functions  of  the  City  Council  in 
the  premises. 

(n)  That  under  section  51  of  said  charter,  the  City  Council  has 
the  care,  management  and  control  of  the  city,  its  property  and 
finances;  that  said  city  is  constantly  growing  and  it  can  not  now 
be  ascertained  what  the  current  expenses  thereof  for  streets,  lighting, 
fire  protection,  water,  salaries  and  other  things  connected  with  the 
management  and  operating  of  said  city,  will  amount  to  for  the 
fiscal  year  beginning  on  June  1,  1906,  or  whether  or  not  the  same 
will  require  the  full  limit  of  $1  per  $100  valuation,  as  fixed  by 
charter,  but  same  will  be  a  matter  of  judgment  and  discretion  on 
the  part  of  the  City  Council  then  in  ofiice,  and  its  exercise  can  not 
be  controlled  by  mandamus.  They,  accordingly,  say  that  mandamus 
ought  not  to  issue  commanding  any  tax  levy  in  the  future  at  this 
time. 

(o)  That  under  section  174  of  the  old  charter,  the  City  Council 
did  have  the  right  to  annually  levy  and  collect  special  taxes  for 
special  purposes,  "not  to  exceed  one  per  cent,  on  the  property  taxed  an- 
nually.'' And  under  section  106  of  the  present  charter,  said  Council 
has  the  same  right  to  annually  levy  and  collect  a  tax  for  special 
purposes  not  exceeding  $1  on  every  $100  valuation;  in  accordance 
therewith  the  City  Council,  for  the  fiscal  year  1902-3,  did  levy  a 
special  tax  of  45  cents  on  the  $100  valuation,  for  the  purpose  of 
paying  interest  on  and  creating  a  sinking  fund  to  ultimately  pay  off  its 
bonded  debt  called  '^sinking  fund;'*  and  a  special  tax  of  20  cents 
on  the  $100  valuation  for  the  support  and  maintenance  of  the 
public  schools  called  ^'school  fund  f*  and  a  special  tax  of  2  cents  on  the 
$100  valuation  for  the  support  and  maintenance  of  the  Carnegie 
Librarv,  called  'library  fund.**  And  for  the  fiscal  year  1903-4,  said 
Council  levied  a  special  tax  for  ^'sinking  fund*'  of  45  cents;  "school 
fund**  of  28  cents;  'library  fund''  of  2  cents;  and  for  the  fiscal  year 
1904-5,  said. Council  levied  a  special  tax  for  "sinking  fund"  of  44 
cents;  for  'library  fund"  of  2  cents;  and  for  "fire  protection  fund" 
of  3  cents,  and  the  trustees  of  the  Independent  School  District  of 
San  Antonio,  levied  a  "school  fund"  tax  of  32  cents;  and  for  the 
fiscal  year  1905-6^  said  Council  levied  a  fecial  tax  for  "sinking  fond" 
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of  41  cents;  for  'library  fund^*  of  2  cents;  and  ttie  trustees  of  the 
Independent  School  District  levied  a  "school  fund"  tax  of  30  cents, 
all  on  the  $100  valuation;  but  defendants  say  that  the  levy  of  special 
taxes  is  a  matter  within  the  judgment  and  discretion  of  the  City 
Council  and  no  duty  is  devolved  on  said  Council  in  this  respect; 
that  its  exercise  can  not  be  controlled  by  mandamns  and  the  court 
thus  assume  the  function  of  the  City  Council  in  the  premises.  Where- 
fore they  prayed  judgment,  for  costs  and  general  relief. 

On  November  20,  1906,  plaintiff  filed  his  first  supplemental  petition, 
containing  general  and  special  exceptions  to  the  city's  answer,  which 
were  by  the  court  overruled,  and  by  way  of  replication  thereto,  denied 
that  the  city,  at  any  time,  oflEered  to  give  him  a  back  tax  warrant 
to  be  paid  out  of  the  back  taxes  that  might  be  collected  for  the 
fiscal  year  ending  May  31,  1904,  but  that  such  back  tax  warrant  out 
of  such  fund  now  offered  to  be  given  by  the  city,  does  not  amount  to  a 
reasonable  and  fair  payment  or  attempted  payment  of  the  debt 
owing  to  plaintiff,  because  imder  the  cit/s  charter,  said  warrant 
would  not  bear  any  interest,  would  be  numbered  the  last  warrant 
in  the  list  of  warrants,  and  would  have  to  take  its  turn  in  waiting  for 
payment,  and  would  only  be  paid  when  money  was  collected,  from 
said  "Back  Tax  Fund,*'  and  said  back  taxes  would  probably  never  be 
collected,  or  if  collected  at  all,  would  not  be  collected  in  a  reasonable 
time,  and  it  would  be  about  three  and  one-half  years  before  plaintiff's 
warrant  would  be  paid  in  its  regular  order;  that  the  experience  of 
the  past  has  been  that  as  the  taxes  became  old  in  date,  the  amount 
collected  became  less  and  less  per  annum,  and  plaintiff  says  that  in 
his  judgment,  if  such  back  tax  warrant  were  delivered  to  him, 
that  it  would  be  at  least  five  years  before  the  same  would  be  reached 
for  payment,  and  it  is  probable  that  it  would  never  be  paid  at  all. 
.  .  .  He  specially  denies  that  the  city,  in  any  of  its  appropriations, 
ever  set  apart  or  appropriated  any  sum  of  money  for  tiie  payment 
of  the  judgment  in  question,  and  if  such  appropriation  was  ever  made, 
it  was  made  to  pay  judgments  other  than  the  one  claimed  by  plaintiff, 
and  therefore  an  illegal  preference  was  given  to  such  other  judgments 
in  violation  of  section  112  of  the  City  Charter,  which  provides  that 
no  preference  shall  be  shown  to  any  person.  That  it  is  a  well  known 
fact  that  a  large  portion  of  the  taxes  owing  to  the  city  each  year, 
are  not  paid  and  become  delinquent,  and  therefore  a  larger  amount 
of  taxes  should  be  levied  so  as  to  obtain  funds  to  pay  plaintiff's  claim. 
That  a  considerable  portion  of  the  taxes  embraced  in  the  *TBack 
Tax  Fund,^'  which  is  composed  of  taxes  owing  prior  to  May  31, 
1903,  owing  to  defective  assessments  and  other  causes  will  never  be 
collected  at  all.  ...  If  plaintiff  accepted  a  warrant  against 
said  fund,  he  would  thereby  lose  his  interest  and  would  have  to  wait 
at  least  two  years  for  his  money  without  interest,  if  collections  pro- 
ceeded to  come  in  at  the  same  rate  as  heretofore.  .  .  .  Therefore, 
if  he  accepted  such  a  warrant,  he  would  lose  his  interest  from  its  date 
"until  paid,  and  have  to  wait  at  least  three  years  for  payment  and 
might  never  be  paid,  the  payment  of  the  warrant  depending  upon  the 
contingency  of  the  collection  of  said  "Back  Tax  Fund."  Plaintiff 
then   admits   that   the   city   "attempted   by   resolution,    to   create    a 
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Back  Tax  Fund  to  consist  of  all  back  taxes  that  may  be  collected, 
which  were  due  prior  to  May  31,  1903,  and  to  declare  that  the 
same,  wben  collected,  are  to  be  applied  and  appropriated  to  tiie  pay- 
ment of  all  debts  which  the  city  owed  for  the  fiscal  years  prior  to 
May  31,  1903/'  .  .  •  But  said  resolution,  if  effective,  constitutes 
a  misappropriation  of  the  funds  which  should  be  used  to  pay  plaintiff^s 
debt,  because  it  appropriates  the  revenues  of  the  fiscal  year  ending 
May  31,  1903,  to  the  payment  of  debts  contracted  in  other  years 
previous  thereto.  .  .  .  And  the  issuance  of  such  warrant  would 
be  ineffective  and  give  no  lien  or  right  against  said  "Back  Tax  Fund,'' 
because  no  appropriation  thereof  has  been  ordered  or  made  by 
ordinance,  towards  the  payment  of  said  debts  existing  prior  to  May 
31,  1903,  or  this  claim,  and  plaintiff,  by  said  warrant  would  have 
no  claim  to  payment  out  of  said  fund. 

On  November  21,  1906,  defendant  city  filed  its  first  supplemental 
answer  containing  general  and  special  exceptions  to  plaintiffs  supple- 
mental petition,  and  denial  of  the  allegations  therein  contained, 
which  exceptions  were  by  th.e  court  overruled  and  proper  exception 
to  said  ruling  reserved. 

On  November  22,  1906,  plaintiff  filed  his  first  trial  amendment 
alleging  in  substance:  (a)  That  the  judgment  in  Anton  Kneupper 
v.  City  of  San  Antonio,  was  rendered  on  April  6,  1904;  that  motion 
for  new  trial  was  filed  and  overruled  on  May  31,  1904,  and  the  city 
given  twenty  days  after  the  end  of  that  term  of  court,  in  which  to 
prepare  and  file  a  statement  of  facts  and  bills  of-  exception,  (b) 
That  the  taxes  for  the  fiscal  year  1903-4,  had  already  been  levied 
when  said  judgment  became  &ial  on  May  31,  1904.  (c)  That  it 
became  the  duty  of  the  city  to  provide  for  the  payment  of  said 
judgment  in  the  lev3ang  of  taxes  for  the  next  year,  ending  May  31, 
1905,  being  the  fiscal  year  of  1904,  That  on  January  30,  1905, 
the  City  Council,  by  ordinance,  levied  the  taxes  for  said  fiscal  year 
1904,  as  follows:  Ad  valorem,  for  general  purposes,  $1  on  each  $100 
assessed  valuation;  for  interest  and  sinking  fund  on  bonded  debt, 
a  special  tax  of  44  cents  upon  the  same  valuation;  occupation  and 
poll  taxes,  as  provided  by  law;  a  special  tax  of  2  cents  on  the  $100 
valuation  for  the  support  and  maintenance  of  the  Carnegie  Library; 
a  special  tax  of  3  cents  upon  the  same  valuation  for  a  fire  protection 
fund;  in  addition  thereto,  the  school  board  levied  a  tax  of  32  cents 
upon  the  same  valuation;  that  therefore,  for  said  year  there  was 
levied  $1  for  general  purposes  and  81  cents  for  special  purposes, 
and  the  city  still  had  and  could  have  levied  special  taxes  to  pay 
plaintiff's  judgment,  to  the  extent  of  19  cents  additional  upon 
each  $100  of  the  assessed  valuation  of  property,  (c)  That  the  city 
now  has  a  surplus  of  taxes  collected  for  said  fiscal  year  1904-5, 
amounting  to  $2,600,  which  should  be  applied  to  the  payment  of 
plaintiff's  claim,  and  therefore,  plaintiff  is  entitled  to,  and  prays 
for  (in  addition  to  the  relief  heretofore  prayed  for)  a  writ  of 
mandamus,  commanding  the  defendauft  to  pay  plaintiff's  judgment 
out  of  the  surplus  fund  of  said  fiscal  year  1904,  now  on  hand,  and  to 
also  levy  taxes  for  fiscal  years  1902-3,  1903-4,  1904-6,  1905-6, 
1906-7  and   1907-8,  to  pay  his  judgment,   and  for  general  relief. 
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and  also  that  he  be  granted  a  lien  on  said  surplus  fund  for  fiscal 
year  1904-5,  for  his  debt,  etc. 

On  November  22,  1906,  defendant  city  filed  general  and  special 
exceptions  to  plaintiff^s  said  trial  amendment,  which  were  by  the 
court  overruled,  to  which  ruling  of  the  court  proper  exception  was 
reserved. 

On    November    23,    1906,    trial    was    had    before    the    court    and 
judgment  rendered:      (1st).  Confirming  plaintiff's  interest   and   title 
to  an  imdivided  one-half  interest  in  and  to  said  judgment  rendered 
in  favor  of  Anton  KJneupper,  amounting  to  $1,500  principal,  interest 
thereon  from  April  6,  1904,  amounting  to  $1,736.75,  and  the  further 
sum   of   $22.10,   one-half   the   costs   of   said   old   judgment,    together 
with    all   costs   of   this   suit,   and   that   this   judgment   bear   interest 
at  the  rate  of  6  per  cent,  per  annum  until  paid,   except   that   the 
costs  of  the  old  suit  and  of  this  suit  shall   not  bear  interest;   the 
court   further  finds  that  said   Kneupper  judgment  is   dormant,   and 
further  renders  judgment  as  in  an  action*  of  debt,  for  said  sums  of 
money.      (2nd)  The  court   finds   that   the   city   has   in   its   hands   a 
surplus  of  taxes  collected  for  the  fiscal  year   1904-6,   amounting  to 
$2,600.89,    and    therefore   orders    a   peremptory    mandamus    to    issue 
to  the  defendant  city  of  San  Antonio,   and  unto  Bryan   Callaghan, 
Mayor  thereof,   and  unto  the  board  of  alderman,   the   City   Council 
of  the  city   of   San  Antonio,   and  unto  all   the  officials   and  agents 
of   said   city   and   xmto   their   successors   in   oflBce,   commanding   and 
requiring  them   and  each  and  all  of  them,   to   forthwith   pay   unto 
plaintiff   the   amount   of   this   judgment,    out   of   said   surplus    fund 
of  the  fiscal  year  1904-5;  plaintiff  is  also  granted  a  lien  upon  said 
surplus  fund   for  the   full   amount  of   said   judgment,    interest   and 
costs;  and  the  said  city  of  San  Antonio,  the  board  of  alderman,  the 
Mayor  and  the  City  Council  and  the  members  of  said  City  Council 
and  all  of  the  officials  and  agents  of  said  city,   are  enjoined  irom 
appropriating  and  paying  out  the  said  surplus  fund  of  1904    (except 
such  balance  of  the  same  as  may  be  over  and  above  what  is  sufficient 
to  pay   plaintiff's  judgment)    to   any   other  purpose   than   the   satis- 
faction   of    plaintiffs    judgment    herein.      (3rd)  In    the    alternative, 
should  plaintiff  from  any  unforeseen  event,  fail  to  receive  payment 
of   all   or   any  part   of  this  judgment,   out  of  said   1904-5   surplus 
fund,  then  the  court  directs  that  a  peremptory  writ  of  mandamus 
issue   directed   to   the    defendant,    city   of   San    Antonio    and   Bryan 
Callaghan   as   Mayor  thereof,   and   the   City   Council   of   the  city   of 
San  Antonio,  and  the  members  thereof,  and  the  board  of  alderman 
and   all   the   officials   and   agents   of   the  said   city   of   San   Antonio 
and  their  successors  in  office,  commanding  them  and  each  of  them, 
to  forthwith  levy  and  collect  a  tax  nunc  pro  tunc  as  of  and  for  the 
fiscal  year  1905,  which  ended  May  31,  1906,  in  an  amount  sufficient 
(after   making   allowance    for    such    taxes    as   will    probably    become 
delinquent   out   of   same   or   remain   unpaid)    to   promptly   pay   the 
amount   of   judgment   with    interest   and    costs   herein    rendered,    in 
favor  of  said  James  Eoutledge,  or  any  part  of  the  same  that  may 
remain  unpaid;  said  tax  to  be  upon  all  of  the  property,  real,  persond 
and   mixed,    within   the   limits    of   the   city    of    San    Antonio,    not 


iP07.]        City   of   San   Antonio   v.   James   Routledge.  209 

otherwise  exempt  by  the  Constitution  and  laws  of  the  Sta/te  of  Texas, 
and  the  ordinances  of  the  city  of  San  Antonio,  and  to  be  an  ad 
ralorem  tax  for  an  amount  not  exceeding  3  cents  upon  every  $100 
valuation;  and  to  be  collected  by  the  proper  city  officers  and  kept 
in  a  special  and  distinct  fund;  and  plaintiff  is  granted  a  lien  on 
the  same  to  the  amount  of  his  judgment,  and  the  city,  its  City 
Council,  its  Mayor  and  all  of  its  officers  and  agents,  and  their  suc- 
cessors, are  enjoined  from  appropriating  or  using  said  fund  for  any 
•other  purpose  than  the  payment  of  plaintiff's  judgmetit,  until  after, 
the  full  payment  thereof,  and  as  soon  as  a  sufBcient  amount  is 
collected  in  said  fund,  the  same  shall  be  at  once  applied  to  the 
payment  of  said  judgment,  principal,  interest  and  costs;  and  a 
peremptory  mandamus  is  directed  to  issue  to  the  parties  above  named, 
commanding  them  to  put  all  of  the  provisions  of  said  judgment 
into  eSect,  and  to  carry  out  the  same  and  to  require  such  payment 
thereof. 

As  this  statement  is  accepted  by  the  appellee  Routledge,  with  this 
•amendment:  "Plaintiff  alleged  'that  Anton  Kneupper  on  April  8, 
1904,  recovered  judgment  against  the  city  of  San  Antonio  lor  the 
sum  of  three  thousand  dollars,  principal,  together  with  interest  on 
the  same  at  6  per  cent,  per  annum  from  said  date  until  paid,  and 
for  all  costs  of  suit,  said  costs  amounting  to  $44.25.*  'That  James 
Routledge  is  the  owner  of  one-half  of  said  judgment,*  **  it  is  adopted 
by  ns. 

Conclusions  of  Fact  The  evidence  shows  that  the  judgment  sued 
on  was  recovered  as  alleged  in  plaintiff's  petition;  that  the  appellee, 
James  Routledge,  is  the  owner  by  assignment,  of  the  interest  therein 
as  alleged;  that  said  judgment  haa  never  been  paid,  and  no  provision 
of  any  kind  has  been  made  by  the  city  or  its  Council  for  its  payment, 
though  payment  and  that  provision  for  its  payment  be  made,  have 
been  often  demanded,  as  alleged  by  the  plaintiff,  such  demands  have 
always  been  refused  by  the  city  and  its  Council;  with  the  exception, 
that  appellant  in  its  answer  tendered  plaintiff  a  warrant  therefor 
on  its  alleged  back  tax  fund ;  that  there  is  not  and  never  has  been  any 
ifioney  to  the  credit  of  such  alleged  fund  out  of  which  plaintiff's 
demand  can  or  could  have  been  paid,  and  it  is  improbable  that  there 
will  be,  within  the  period  of  three  years  from  the  date  of  the 
judgment  in  this  case,  if  ever,  any  money  in  such  fimd  to  satisfy 
plaintiff's  demand  or  any  part  thereof;  that  the  city  has  not,  at 
any  time  since  said  judgment  was  recovered  exhausted  its  taxing 
power,  and  has  a  surplus  of  taxing  power  to  raise  money  by  tax- 
ation sufficient  to  pay  off  said  judgment;  and  that  the  city  has  on 
hand  a  surplus  of  money  coHected  for  the  fiscal  year  of  1904-5, 
amounting  to  $2,600.89.  Other  facts  proved  will  be  stated  in  con- 
sidering tiie  assignments. 

Conclusions  of  Law.  1.  The  first,  second  and  third  assignments 
of  error  complain  of  the  court's  overruling  certain  special  exceptions, 
mentioned  in  the  assignments,  to  plaintiff's  petition.     Under  these 
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assignments  the  proposition,  which  is  pertinent  to  every  one  of 
them,  adyanced  is:  "The  aldermen  and  the  members  of  the  City 
Council  being,  under  the  charter,  alone  charged  with  the  duty  of 
performing  the  duties  sought  to  be  enforced,  were  necessary  parties 
to  the  suit,  and,  not  having  been  made  parties,  the  exceptions  to 
the  petition  on  that  ground  should  have  been  sustained/*  While 
the  petition  states  the  names  of  the  persons  composing  the  Council, 
it  does  not  make  them  parties,  nor  ask  for  any  relief  against  them. 
The  inhabitants  of  the  city  of  San  Antonio  are  cogstituted  a  body 
politic  and  corporate,  incorporated  by  the  name  of  the  city  of  San 
Antonio  and  by  that  name  are  required  to  sue  and  be  sued,  plead 
and  be  impleaded  in  all  courts.  Special  Laws,  ^28  Leg.,  322. 
The  cause  of  action  alleged,  is  against  the  city  of,  San  Antonio 
and  not  against  its  City  Council  or  its  members  in  tiieir  individual 
capacity.  As  is  said  by  Abbott  on  Municipal  Corporations,  sec. 
1162,  "The  proper  party  defendant  is  that  one  against  whom  the 
right  of  action  exist,  and  where  the  power  to  sue  and  be  sued  is 
given,  the  corporate  name  alone  should  be  used  or  that  one  which 
is  specially  designated  by  statutory  provisions,  if  any.  Public 
officials  are  not  proper  defendants  unless  so  required  or  permitted 
by  statute  in  a  case  brought  against  the  corporation  which  they 
represent.*'  See  also  City  of  Houston  v.  Emery,  76  Texas,  322; 
and  Loughran  v.  City  of  Hickory,  129  N.  C.  281,  40  S.  E.  Rep., 
46,  cases  similar  to  this,  which  hold  that  the  members  of  the  City 
Council  were  not  necessary  parties.  In  the  Emery  case  it  is  said: 
"The  writ'*  (mandamus)  "which  the  judgment  directs  to  issue  will 
be  obligatory  on  the  municipal  board — city  council,  composed  of  the 
Mayor  and  aldermen — in  office  when  the  judgment  was  rendered, 
and  on  their  successors.  If,  for  failure  to  comply  with  the  command 
of  the  writ  directed  to  issue,  it  shall  become  necessary  to  proceed 
against  the  individuals  composing  the  City  Council,  the  court  below 
will  have  ample  means  to  ascertain  who  they  are,  and  power  to  take 
such  steps  as  may  be  necessary  to  enforce  its  judgment.'* 

The  question  here  presented  bears  no  analogy  to  that  decided 
in  Gaal  v.  Townsend,  77  Texas,  464.  That  case  was  not  against 
a  corporation;  but  the  cause  of  action  was  against  the  board  of 
County  Commissioners  by  a  member  thereof  who  had  been  wrong- 
fully removed  therefrom  by  the  board  itself,  which  refused  to  rec- 
ognize him  any  longer  as  a  member  or  permit  him  to  participate 
with  its  members  in  the  discharge  of  his  official  duties  as  a  member 
thereof;  and  it  was  simply  held  that,  in  a  proceeding  for  mandamus 
to  compel  the  other  members  to  accept  the  relator  as  a  member, 
and  allow  him  to  participate  in  their  deliberations  and  actions,  all 
the  members  were  necessary  parties  to  the  proceeding;  for  the 
obvious  reason  that  the  mandamus  would  be  inoperative  as  against 
the  members  who  were  not  parties  to  the  proceeding,  and  its  very 
purpose  might,  therefore,  be  unavailing. 

The  other  cases  cited  by  appellant  to  support  its  contention  under 
this  assignment  (Cullen  v.  Latimer,  4  Texas,  329;  Watkins  v. 
Kirchain,  10  Texas,  375;  Gibbs  v.  Ashford,  66  S.  W.  Eep.,  858; 
Texas   Mex.   Ry.   v.  Locke,   63   Texas,   627;   Thomson  v.   Lock,   66 
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Texas,  391)  are  wholly  foreign  to  the  question.  Some  of  them 
are  ruled  by  the  principle,  which  obtains  under  our  system  of  jur- 
i^rudence,  that  third  persons  claiming  an  interest  in  the  Bubjec5t- 
matter  which  may  be  affected  by  the  judgment  must  be  joined  as 
respondents  in  mandamus  proceedings,  without  regard  to  the  valid- 
ity of  their   claim,  which  will  not  be  adjudicated  in  their  absence. 

2.  The  fourth  special  exception  to  plaintiff's  petition  is,  that  it 
does  not  appear  therefrom  that  this  judgment  cannot  be  paid  out 
of  the  current  revenues  of  the  city  and  no  necessity  is  shown  for  the 
issuance  of  a  writ  of  mandamus  compelling  an  extra  or  special  tax  for 
its  payment;  and  the  fifth  exception  is,  it  does  not  appear  from 
the  allegations  of  said  petition  that  the  tax  levy  therein  mentioned 
for  general  purposes  is  not  sufficient  to  pay  the  current  expenses  of 
the  city  and  at  the  same  time  pay  plaintiff^s  judgment.  The  fourth 
and  fifth  assignments  respectively  complain  of  the  court's  over- 
ruling these  exceptions;  and  the  proposition  asserted  under  them 
is:  "Mandamus  will  not  issue  if  there  is  another  adequate  and 
sufficient  remedy,  and  a  petition  therefor  must  affirmatively  show 
that  there  is  no  such  remedy .*' 

The  writ  of  mandamus  only  issues  because  there  is  no  other  ade- 
quate   remedy,    and    where    justice    and    good    government    require 
a  redress  of  the  wrong.     But  it  lies  to  compel  the  performance  of 
an  act  which   the  law  enjoins  as   a  duty   resulting   from   an   office, 
trust  or  situation.     Whenever  the  law  gives  power  to  perform  some 
particular    act  or  duty,   and  provides  no   other  special   legal  remedy 
for  its  performance,   the  writ  will   issue.     The  charter   of  the  city 
of  San   Antonio   inhibits   the   issuance   of   an   execution   or   writ   of 
garnishment  upon  a  judgment  against  it,  and  exempts  all  its  prop- 
erty from   forced   sale   or   from   the   operation   of   such   writs.     Yet 
the  city    in   its  corporate   capacity   is   bound   to   pay   off  judgments 
rendered   against  it,  and  is  given  the  power,  to  be  exercised  within 
the  limits  of  the  Constitution,  to  raise  money  by  means  of  taxation 
to  discharge  such  obligations.     If  it  refuses  to  pay  off  a  judgment 
rendered    against  it^  or  to   exercise  the  power  conferred  by  law  to 
raise  the  money  to  discharge  it>  we  can  perceive  no  remedv  plain- 
tiff has  unless  it  be  by  mandamus.     It  is  said,  "absolute  and  uncon- 
ditional  obligations,   already   ascertained   and   audited,   are  in   them- 
selves on  their  face  an  authority  to  the  proper  officer  to  pay  them, 
and  upon  his  refusal  a  mandamus  will  lie  to  compel  the  levy  of  a 
tax   to   pay   them,    if   the    public    corporation    meets    its    obligation 
by  taxation.     Therefore,  a  mandamus  will'  issue  to  compel  the  levy 
of  a    tax   to  pay    ...    a   judgment,    which   is   itseli    a   judicial  1 
auditing   of   the   claim.'*   Merrill   on   Mandamus,    sec.    130.      Again, 
it  is  said  by  Cooley  on  taxation   (3d  ed.)   p.   1361:  "The  remedy'* 
(mandamus)    "is   equally  available  where  the  officers   of   a  munici- 
pality wrongfully  neglect  or  refuse  to  levy  a  tax  for  the  satisfaction 
of  some    demand   already    established    and    settled,    and    for    which 
the  law  requires  a  tax  to  be  laid.     In  such  cases  the  remedy  may 
be  had  on  behalf  of  the  State  or  the  municipality  concerned,  or  by 
any  individual  whose  demand  the  tax  should  pay.     Thus,  if  one  has 
lUioveied  a  judgment  against  a  municipality  which  can  only  be  paid 
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by  means  of  taxation,  the  levy  of  the  tax  to  pay  it  may  in  a  proper 
case  be  compelled.  ...  If  the  amount  of  the  demand  is  abso- 
lutely fixed  and  detennined,  as  would  be  by  a  judgment,  and  the 
law  makes  it  the  duty  of  the  proper  oflScers  to  levy  a  tax  for  its 
payment  as  a  settled  demand,  this  is  sufficient,  and  mandamus 
may  issue  if  the  performance  of  the  duty  is  neglected  or  refused.'' 

N*ow,  do  plaintiff's  allegations  show  that  he  has  no  other  remedy? 
He  alleges  in  substance:  That  a  judgment  was  rendered  on  April 
8,  1904,  against  the  city  of  San  Antonio,  and  that  he  is  the  owner 
of  one-half  of  such  judgment;  that  the  city  filed  a  motion  for  a 
new  trial  which  was  overruled  May  31,  1904,  and  that  the  judgment 
did  not  become  final  until  then;  tiiat  it  became  the  duty  of  the  city 
of  San  Antonio  under  its  charter  to  provide  for  the  payment  of  said 
judgment  in  the  levy  of  taxes  for  the  fiscal  year  beginning  June 
1,  1904,  and  ending  May  31,  1905;  that  the  city  made  no  provision 
in  the  levying  of  taxes  for  said  year,  for  the  payment  of  the 
judgment;  that  it  levied  for  said  year  a  general  tax  of  one  dollar 
on  the  hundred  dollars  valuation  for  general  purposes,  and  eighty- 
one  cents  upon  the  hundred  dollars  valuation  for  special  purposes, 
and  that  it  had  a  surplus  of  unexhausted  taxing  power  to  the  ^ent 
of  nineteen  cents  upon  each  hundred  dollars  valuation  in  addition  to 
the  foregoing,  which  amount,  if  levied,  would  be  sufficient  to  pay  plain- 
tiff's judgment.  That  plaintiff  had  demanded  payment  from  the  city, 
and  had  requested  it  for  each  of  the  years  following  the  year  1904  to 
levy  a  tax  or  make  provision  for  the  payment  of  said  judgment  in  the 
levying  of  a  tax  for  each  year  thereafter,  and  had  requested  the 
city  to  pay  said  judgment,  which  it  had  always  refused  to  do,  and 
that  as  no  execution  could  be  issued  against  the  city  of  San  Antonio, 
and  no  offset  could  be  made  against  it,  and  no  writ  of  garnishment 
could  issue  on  the  judgment,  he  had  no  remedy,  other  than 
as  prayed  for  in  the  suit,  to  enforce  the  payment  of  his  judgment. 
It  seems  to  us  that  these  allegations,  when  considered  in  connec- 
tion with  the  principles  of  law  stated,  relieve  the  plaintiff's  plead- 
ings from  the  objections  urged  by  the  assignments;  and  if  they  are, 
with  the  other  allegations  in  the  petition,  proved,  he  is  entitled  to 
writ  of  mandamus. 

3.  The  sixth  assignment  of  error  complains  that  the  court  erred 
in  overruling  its  seventh  special  exception  to  plaintiff's  petition. 
The  exception  referred  to  in  the  assignment  goes  to  that  part  of 
the  petition  which  asks  for  a  mandamus  to  compel  the  city  to  levy 
and  collect  sufficient  taxes  to  pay  plaintiff's  portion  of  the  judgment; 
and  that  part  of  the  exception  insisted  upon  is,  that  ''it  does  not 
appear  therefrom  that,  under  the  charter  of  the  city,  proper  and 
suflBcient  lew  may  be  made  to  pay  plaintiff's  claim  after  paying 
the  current  operating  expenses  of  the  city.  It  is  provided  by  section 
42  of  the  city's  charter  that  "the  council  shall  provide  for  the 
payment  of  judgments  in  the  levying  of  taxes  next  after  the  final 
recovery  of  such  judgments  from  the  city."  The  charter  confers 
upon  liie  city,  through  its  council,  the  power  to  annually  levy  and 
collect  an  ad  valorem  tax  for  general  purposes,  not  exceeding  one 
dollar  for  every  one  hundred  dollar  valuation,  and  for  special  pur- 
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poses,  not  exceeding  one  dollar  upon  every  one  hundred  dollar 
Taluation.  28  Leg.  p.  341,  sec.  106.  It  also  provides  that  the 
current  expenses  of  the  city  shall  be  paid  by  warrants  drawn  for 
same  against  the  revenues  of  the  current  fiscal  year,  and  that  every 
warrant  drawn  against  said  revenue  shall  be  a  lien  upon  said  revenues 
of  said  fiscal  year  whenever  the  same  may  be  collected;  and  that 
warrants  drawn  for  the  current  expenses  of  a  fiscal  year  shall  not 
exceed  the  amount  of  income  for  such  fiscal  year,  and  such  income 
shall  be  based  upon  the  assessed  values,  the  tax  rate  thereon  and 
other  revenues  of  the  city  from  other  sources.  The  tax  levied  for 
general  purposes  would,  when  collected,  be  the  current  revenue  of 
the  current  fiscal  year  out  of  which  the  current  expenses  for  that 
year  should  be  paid,  and  against  which  the  warrants  for  such  expenses 
are  required  to  be  drawn  and  upon  which  the  holders  of  such  war- 
rants have  liens  which  must  be  discharged  by  payments  from  such 
fund. 

Now,  does  it  not  sufficiently  appear  from  plaintiff's  petition  that 
a  sufficient  levy  may  be  made  under  the  charter  to  pay  plaintiff's 
claim  after  paying  the  current  operating  expenses  of  the  city?  No 
one  can  foretell  with  absolute  certainty  what  the  current  expenses 
of  the  city  will  be  for  any  fiscal  year.  This  can  only  be  approx- 
imated. And  when  it  has  been  shown  that  the  city  has  not  exhausted 
its  taxing  power,  and  has  failed  and  refused  to  provide  for  payment 
of  the  judgment  for  two  years,  and  still  refuses  to  make  provision 
for  its  payment,  it  occurs  to  us  that  enough  is  shown  to  entitle  the 
plaintiff  to   a  mandamus  requiring  payment  of  his  judgment. 

4.  The  seventh  assignment  of  error  is  as  follows:  "The  court 
erred  in  overruling  defendants'  first  special  exception  to  plaintiff's 
first  supplemental  petition."  It  is  followed  by  this  proposition: 
'because  the  city  charter  expressly  provides  that  obligations  and 
debts  of  the  city  shall  be  paid  by  warrant,  which  must  be  paid  in 
the  order  of  seniority,  no  preference  being  shown,  this  is  the  only 
method  by  which  plaintiff  can  be  paid  out  of  the  treasury."  The 
statement  subjoined  is:  "Said  exception  is  as  follows:  '1st.  Said  de- 
fendant excepts .  to  so  much  of  plaintiff's  first  supplemental ,  petition 
as  alleges  that  the  issuance  of  a  warrant  is  not  a  payment,  because 
the  charter  of  defendant  provides  the  only  method  by  which  its 
obligations  can  be  paid,  and  said  charter  provides  that  the  same 
shall  be  paid  by  warrant,  and  the  order  and  manner  of  their  issuance, 
and  if  under  the  plan  of  payment  provided  by  said  charter,  plain- 
tiff's claim  be  deferred  or  delayed,  the  same,  as  all  other  claims, 
can  only  be  paid  in  the  manner  prescribed  by  charter;  and  because 
plaintiff  seeks  to  have  his  claim  decreed  and  preference  over  others 
anterior  in  time.'" 

To  our  minds  the  statement  is  not  full  enough  to  require  us  to 
consider  this  assignment.  For  it  seems  to  us  that  the  statement 
should  not  only  show  the  allegations  in  plaintiff's  supplemental 
petition  to  which  the  exception  was  directed;  but  also,  that  part  of 
defendants'  answer  to  which  the  part  of  the  supplemental  petition 
excepted  to  was  pleaded  in  replication.  For  without  this,  unless  we 
go  to  flie  record,  it  cannot  be  determined  whether  the  court  erred 
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in  its  ruling  or  not.  But  it  is  an  assignment  of  error,  and  the 
nature  of  the  case  is  such  as  we  think  requires  its  consideration. 
But  before  doing  so,  we  must  make  the  statement  from  the  record, 
which  should  have  been  made  in  appellant's  brief: 

The  defendant  alleged  in  its  answer  that  "after  the  present  charter 
became  effective,  the  City  Council  on  July  13,  1903,  adopted  a 
resolution  requiring  the  city  auditor  to  separate  and  keep  separate 
all  back  tax  collections  from  and  after  said  date,  and  that  such 
collections  should  be  used  for  the  payment  of  indebtedness  against 
the  city,  and  in  accordance  therewith  and  with  the  provisions  of 
said  charter,  said  auditor  opened  a  back-tax  account  and  created 
a  fund  known  as  the  back-tax  fund  in  which  all  taxes  and  monies 
collected  for  fiscal  years  prior  to  May  31,  1903,  were  entered  and 
paid,  and  out  of  which  all  indebtedness  (other  than  bonded)  incurred 
prior  to  May  31,  1903,  were  and  are  paid  by  warrants  drawn  as 
provided  by  charter,  as  fast  as  collected;  and  for  each  succeeding 
year  a  separate  account  and  fund  were  kept,  in  which  all  taxes  and 
monies  collected  for  said  particular  year  are  paid,  and  out  of  which 
all  indebtedness  (other  than  bonded)  incurred  during  such  year, 
are  paid  and  warrants  drawn  as  provided  by  the  charter,  as  fast  as 
collected.'^  The  answer  then  alleges  the  amount  of  back  taxes 
uncollected  for  each  year  succeeding  the  date  of  such  resolution, 
ranging  from  $300,000  to  $38,000  for  the  several  years,  and  avers 
that  there  were  at  the  time  it  was  filed  $2,600  to  the  credit  of  said 
fund  for  the  year  1904.  It  then  proceeds  as  follows:  "Defendants 
therefore  show  unto  the  court,  that  ample  provision  has  been  made 
for  the  payment  of  said  judgment,  and  said  cause  of  action  having 
accrued  prior  to  June  1,  1903,  and  prior  to  July  1,  1903,  when 
said  new  charter  became  effective,  defendants  say  that  same  should 
be  paid  out  of  said  back-tax  fund  prior  to  June  1,  1903,  and  defend- 
ants here  and  now  offer  to  issue  warrants  in  payment  and  satisfac- 
tion thereof  out  of  said  fund,  and  offer  to  pay  same  in  due  course 
as  money  is  available  therein.  But  should  defendants  be  mistaken 
in  their  contention  that  same  should  be  paid  out  of  said  fund  for 
the  year  in  which  plaintiff's  cause  of  action  accrued,  and  the  court 
should  hold  that  said  claim  became  liquidated  and  an  obligation 
against  the  city  as  of  date  of  said  judgment,  to-wit:  April  8, 
1904,  then  defendants  say  that  the  same  should  be  paid  out  of  the 
income  of  and  fund  for  the  fiscal  year  of  1903,  beginning  June  1, 
1903,  and  ending  May  31,  1904,  and  defendants  here  and  now  offer 
to  issue  warrants  in  payment  and  satisfaction  thereof  out  of  said 
fund,  and  offer  to  pay  same  in  due  course  as  money  is  available 
therein.  Defendants  say  that  they  have  never  refused  and  have 
always  been  willing  and  ready  to  issue  warrants  for  pa3rment  of 
said  judgment  out  of  the  proper  fund  legally  responsible  therefor, 
and  to  pay  said  warrants  as  money  might  become  available  in  said 
fund,  but  that  neither  plaintiff  nor  his  vendor  have  ever  made 
demand  therefor,  but  to  the  contrary  have  refused  to  accept  such 
warrant  and  advised  said  city,  its  Mayor  and  Coimcil  on  or  about 
June  15,  1905,  and  again  on  or  about  February  15,  1906,  that 
they   refused  to   accept   any   such   warrant     Wherefore,    defendants 
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say  that  having  offered  to  eo  issue  proper  warrant  and  plaintiff  and 
his  Tendor  having  refused  to  accept  same,  mandamus  should  not  issue 
directing  payment  out  of  revenues/* 

In  reply  to  this  part  of  the  defendant's  answer  the  plaintiff,  in 
his  first  supplemental  petition,  specially  denied  that  the  city  ever, 
at  any  time,  offered  to  give  him  back-tax  warrant  to  be  paid  out 
of  back  taxes  that  might  be  collected  for  the  fiscal  year  ending 
May  31,  1904;  and  alleged  that  such  back-tax  warrant  tendered  by 
the  answer  does  not  amount  to  a  reasonable  and  fair  payment  or 
attempt  at  payment  of  the  debt  due  plaintiff,  because  of  the  provision 
of  the  charter  of  San  Antonio  such  warrant  would  not  bear  interest 
aad  when  issued,  would  be  numbered  the  last  in  the  list  of  warrants, 
and  would  only  be  paid  in  event  sufficient  money  should  be  collected 
from  the  back-tax  lund  to  pay  the  same,  which  would  probably  not 
be  collected,  or  if  collected,  not  within  a  reasonable  time,  it  appear- 
ing from  defendants*  answer  that  there  are  warrants  drawn  against 
such  fund  which  would  have  priority  to  the  one  tendered  him 
amounting  approximately  to  the  .sum  of  $20,000,  and  that  at  the 
rate  of  collection  of  the  back  taxes,  it  would  be  three  and  (me-half 
years  before  the  warrant  tendered  would  be  paid  in  its  regular 
order.  It  is  to  this  part  of  plaintiff's  supplemental  petition  that 
the  special   exception  referred  to  in  .the  assignment  is   addressed. 

The  question  which  arises  from  the  assignment  of  error  may  be 
thus  stated:  Does  the  part  of  the  supplemental  petition  to  which 
the  exception  is  directed  state  such  matters,  admitting  them  to  be 
true,  as  rebut  the  force  of  the  allegations  in  that  part  of  the  defen- 
dants* answer  to  which  it  is  in  replication?  Section  112  of  the 
charter  of  the  city  provides  that,  "All  creditors  of  the  city  having 
audited  or  established  claims  against  the  city  shall  be  entitled  to 
warrants  therefor  drawn  upon  the  City  Treasurer,  which  shall  be 
numbered  designating  the  lund  out  of  which  the  same  are  payable, 
but  such  warrants  shall  not  bear  interest,  and  shall  be  paid  in  the 
order  of  their  issuance  by  months,  and  by  numbers,  so  that  no 
preference  shall  be  shown  to  any  person;  such  warrants  shall  be 
drawn  in  the  same  order  as  the  claims  may  be  audited,  approved 
or  established  by  the  action  of  the  council  or  under  its  direction 
or  by  judgment  of  a  court  of  competent  jurisdiction.** 

As  was  held  in  Altgelt  v.  Campbell,  78  S.  W.  Eep.,  968,  '"When- 
ever  the  demand  has  been  definitely  ascertained  as  prescribed 
by  law  (as  was  in  this  case  by  a  judgment  of  a  court  of  competent 
jurisdiction),  and  the  duty  is  plainly  incumbent  upon  a  particular 
officer  or  officers  of  drawing,  signing  and  attesting  such  warrant 
upon  the  treasurer  for  the  amount  due,  a  refusal  to  perform  such 
duty  warrants  the  interposition  of  the  courts  by  mandamus  to  com- 
pel the  discharge  of  such  duty.'*  But  can  it  be  said  that  this  duty 
is  performed  by  drawing  or  tendering  a  warrant,  when  there  is 
no  fund  designated  out  of  which  it  is  payable?  A  negative  answer 
only  can  be  given  this  question.  For  under  the  charter  a  warrant 
cannot  be  legally  drawn  without  defsignating  a  fund  out  of  which 
it  is  payable. 

Webster  defines  *^fund**  as  follows:  **1.  An  aggregation  or  deposit 
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of  resources  from  which  supplies  are  or  may  be  drawn  for  carrying 
on  any  work,  or  for  maintaining  existence.  2.  A  stock  or  capital; 
a  sum  of  money  appropriated  as  the  foundation  of  some  commereial 
or  other  operation  undertaken  with  a  view  to  profit;  that  reserve 
by  means  of  which  expenses  and  credits  are  supported;  as,  the  fund 
of  a  bank,  commercial  house,  manufacturing  corporation,  etc.** 

Can  it  be  said  that  uncollected  back  taxes  are,  within  the  meaning 
of  section  112  of  the  charter  of  San  Antonio,  a  "fund"  upon  which 
a  warrant  can  be  drawn  for  the  purpose  of  discharging  a  judgment 
against  the  city,  which  the  judgment  creditor  must  accept  or 
take  nothing?  Strictly  speaking  a  "fund"  must  have  an  actual 
existence,  and,  certainly  a  potential  existence,  before  a  warrant  can 
be  drawn  upon  it  which  a  judgment  creditor  of  the  city  can  be 
compelled  to  accept  in  liquidation  of  his  judgment.  Such  a  creditor 
is  no  Lazarus  waiting  to  be  fed  with  the  crumbs  which  may  fall 
from  the  rich  man's  table;  but  is  entitled  to  a  seat  at  the  table 
himself  and  partake  of  the  fund  of  provisions  thereon  until  his 
judgment  is  satisfied.  When  the  city  answers  plaintiflPs  demand 
for  his  money  by  saying,  'TTou  may  have  a  warrant  for  it  upon  the 
treasury  to  be  paid  out  of  the  back-tax  fund."  He  answers:  **There 
is  now  no  such  fund  in  existence  and  it  cannot  be  told  when,  if 
ever,  it  will  come  into  existence.  Year  after  year  you  have  refused 
to  satisfy  or  jnake  provision  for  the  satisfaction  of  my  judgment; 
now,  when  you  have  or  can  legally  raise  money  for  its  payment, 
I  ought  not  to  be  put  oflf  with  a  warrant  drawn  against  a  fund  that 
does  not  exist  and  may  never  come  into  existence."  We  believe  the 
answer  is  a  good  one,  and  that  the  exception  taken  to  it  by  defendant 
was  properly  overruled. 

5.  The  eighth  assignment  of  error  is,  'The  court  erred  in  over- 
ruling defendants*  second  special  exception  to  plaintiff's  first  sup- 
plemental petition."  The  exception  referred  to  is  directed  against 
that  part  of  the  supplemental  petition  wherein  it  is  alleged  that  a 
considerable  portion  of  taxes  for  the  fiscal  year  ending  May  31, 
1904,  owing  to  defective  assessments  and  other  causes,  will  never 
be  collected  at  all,  and  that  plaintiff  would  have  to  wait  several 
years  before  he  can  collect,  and  will  lose  interest,  etc.  The  exception 
being,  '^Because  (a)  the  same  does  not  show  or  give  in  detail  what 
portion  of  said  taxes  are  uncollectible,  nor  that  after  allowing  for 
the  same  there  will  not  be  sufficient  to  pay  all  debts  of  any  particular 
year  out  of  the  taxes  for  said  year;  (b)  defendant  has  no  power 
under  its  charter  to  pay  in  any  other  manner  than  prescribed  thereby, 
and  that  said  charter  prescribes  that  all  obligrations  must  be  paid  by 
warrant  which  shall  not  draw  interest,  and  plaintSff*s  recovery  is 
conditioned  upon  the  charter's  method  of  satisfying  the  same." 

This  assignment  is  virtually  disposed  of  by  what  has  been  said 
in  considering  the  seventh.  It  must  be  observed  that  the  supple- 
mental petition  is  in  reply  to  that  part  of  defendants'  answer  which 
endeavors  to  show  that  a  "fund"  from  the  collection  of  back  taxes 
has  been  created  upon  which  the  city  has  tendered  the  plaintiff 
a  warrant  in  satisfaction  of  his  judgment;  and  the  allegations  in 
the  supplemental  petition  must  be  considered  with  a  view  to  that 
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part  of  the  answer.     If  the  answer  itself  does  not  allege  such  facts 
as  show   that  such  a  fund  has  been  so  created,   it  was  unnecessary 
for  the  plaintiff  to  plead  matters  in  avoidance  of  such   allegations. 
If  they  tended  to  show  the  creation  of  such  fund,  it  was  only  neces- 
sary for  plaintiff  to  plead  such  matters,  as  would  destroy  such  tend- 
ency.    Now,  when  it  is  shown  by  the  supplemental  petition,  taken 
in  connection  with  the  pleadings  of  both   parties,   that   the   charter 
of   the   city   provides   that   money   can   only   be   appropriated   by   an 
ordinance  passed  by  a  two-thirds  vote  of   the  council,   it   is   shown 
that  the  resolution   appropriating  back  taxes   when   collected   to   the 
purpose  of  paying  demands  against  the  city,  was  ineffective  and  did 
not  create  a  fund  from  which  warrants  issued  for  such  indebtedness 
could    be   legally   paid,   or   upon    which    warrants   would   be    a   lien. 
Or,  if  it  be  admitted  that  such  a  fund  could  be  created  by  resolu- 
lution,  if  it  were  shown  that  the  back  taxes  were  collected   in   the 
same   ratio   in   the  future   as  thev   had   been   in   the   past,   plaintiff 
would  have  to  wait  three  years  lor  his  money   to  be  paid  upon   a 
warrant  issued  upon  such  fund,  it  would  be  made  to  appear  that  it 
would  be  manifestly   unjust  to  put  him   off  with   such   a   warrant, 
when  it  is  shown  (hat  the  city^can  make,  nnder  the  power  given 
by  its  charter,  provision  for  creating  a  fund  out  of  which  his  judg- 
ment can  be  paid  at  once,  or,  at  least  within  a  much  shorter  time 
than  would  be  required  to  pay  his  debt  from  a  fund  realized  from 
the  collection  of  back  taxes.     This,  in  our  opinion,  was  all  that  it 
was   necessary  for  the   plaintiff   to   show   in   rebuttal   of   the   allega- 
tions in  defendants^  answer  to  which  the  supplemental  petition  was 
in    replication.      It   was    manifestly    impossible    for   the    plaintiff   to 
take   up   the   several   items   of   back   taxes   due   the   city   and   allege 
which  would  not  be  collected  and  the  reason  why  it  could  not  be, 
or  to   say   with   any   degree   of  certainty  what  proportion   would   be 
eventually  collected.     It  was  for  the   defendant  to  allege  and  show 
such  facts  in  relation  to  the  collection  of  the  back  taxes  as  would 
create  a  fund  from  which  a  warrant  for  plaintiff^s  judgment  would 
be  paid.     For  it  was  its  duty  to  make  provision  for  a  fund  against 
which  a  warrant  could  be   drawn  in  satisfaction  of  such  judgment. 
Antf  it  was  enough  for  plaintiff  to  allege  and  show  that,  while  it  was 
in  defendants*  power  to  do  so,  no  such  provision  had  been  made. 

6.  Again,  it  was  objected  to  plaintiff's  supplemental  petition,  that 
it  did  not  specify  what  judgments  were  illegally  paid,  and  preference 
shown;  nor  what  assessments  were  defective.  The  overruling  of 
exceptions  on  these  grounds  is  made  the  basis  of  the  ninth  assign- 
ment of  error.  The  proposition  advanced  under  the  assignment  is: 
^'The  amount  of  levy  is  within  the  discretion  of  the  City  Council 
and  cannot  be  controlled  by  mandamus.'*  We  fail  to  perceive  any 
relation  between  this  proposition  and  the  assignment.  But  lest  those 
of  superior  perceptive  powers  should  see  the  relationship,  and  direct 
us  to  consider  the  assignment,  we  will  say  that  the  proposition  cannot 
be  maintained.  For  the  city  of  San  Antonio  has  no  discretion  at 
all  in  regard  to  levying  taxes  for  the  payment  of  judgments  recovered 
against  it.  Its  charter  provides  that  "the  city  shall  make  provision, 
by  taxation   or   otherwise,   for  the   payment   of   all   indebtedness   of 
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the  city/*  eec.  43.  Again,  it  directs  that  "the  council  shall  provide 
for  the  payment  of  judgments  in  the  levy  of  taxes  next  after  the  final  re- 
covery of  such  judgments  of  the  city."  If  these  provisions  be  not  manda- 
tory, language  is  inadequate  to  express  a  command  made  by  the  Legis- 
lature. It  is  true  that  this  power  commanded  by  the  Legislature 
is  limited  by  the  Constitution. to  the  city^s  taxing  power;  but  as  long 
as  there  remains  a  surplus  of  the  taxing  power  it  is  the  boimden 
duty  of  the  city,  through  its  council,  to  obey  such  commands. 
Sandmeyer  v.  Harris,  7  Texas  Civ.  App.,  619;  City  of  Sherman 
V.  Langham,  92  Texas,  13;  Nalle  v.  Austin,  22  S.  W.  Rep.,  673; 
Corpus  Christi  v.  Woessner,  58  Texas  467;  Harkness  v.  Hutcherson, 
90  Texas,  386;  2  Cooley  on  Taxation  (3d  ed.),  1361,  and  author- 
ities cited. 

7.  The  tenth  assignment  of  error  complains  of  the  court's  over- 
ruling defendants'  fourth  special  exception  to  plaintiflPs  first  sup- 
plemental petition.  The  exception  referred  to  is  to  that  part  of  the 
petition  which  alleges  that  the  sum  of  $54,000  in  warrants  has  been 
drawn  against  the  alleged  ''back-tax  fund,''  and  that,  if  plaintiff 
should  accept  a  warrant  to  be  paid  from  money  which  may  be  col- 
lected from  back  taxes,  he  would  have  to  wait  until  the  warrants 
already  drawn  have  been  paid,  which  would  be  two  or  three  years, 
during  which  time  he  would  be  deprived  of  interest  on  his  debt 
Such  exceptions  are  on  these  grounds:  "(a)  The  present  charter 
provides  only  the  current  revenues  of  any  fiscal  year  can  be  used 
for  payment  of  expenses  for  that  year,  and  obligations  in  excess  of 
such  revenues  are  void;  (b)  warrants  can  only  be  paid  in  the  order 
of  their  issuance,  and  warrants  issued  previously  to  any  that  may 
be  issued  to  plaintiff  must  be  first  paid."  The  proposition  advanced 
under  the  assignment  is:  'TTnder  the  charter  of  the  city  of  San 
Antonio,  only  current  revenues  of  any  fiscal  year  can  be  used  for 
expenses  (whether  current  or  otherwise)  for  that  year." 

Section  62  of  the  charter  empowers  the  City  Council,  *To  pro- 
vide for  the  payment  of  current  expenses  of  the  city  and  direct  that 
warrants  be  drawn  for  the  same  against  the  current  revenues  of 
the  current  fiscal  year."  Section  108  authorizes  the  council,  when 
there  is  an  excess  in  the  general  fund  over  current  expenses,  to 
transfer  such  excess  or  part  thereof  to  any  of  the  special  funds. 
This,  it  seems  to  us,  shows  that  appellant's  proposition  has  its 
limitations.  As  long  as  the  current  revenue  for  any  fiscal  year  re- 
mains in  the  general  fund  a  warrant  which  is  not  for  current  expenses 
of  that  year  cannot  be  drawn  against  or  paid  out  of  such  fund. 
But  when  there  is  an  excess  in  the  general  fund  over  the  current 
expenses  of  that  year  and  the  City  Council  has  transferred  such 
excess  to  another  fund,  warrants  drawn  against  the  fund  to  which 
such  excess  has  been  transferred  may  be  paid  out  of  it,  though 
such  warrants  are  not  for  current  expenses  for  the  fiscal  year  for 
which  the  general  fund,  from  which  the  transfer  was  made,  was 
provided.  But  whether  the  City  Council  can  be  compelled  to  trans- 
fer such  excess  in  the  general  fund  to  any  particular  fund,  or  be 
made  to  appropriate  it  or  any  part  thereof  to  the  payment  of  any 
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particular   indebtedness   of   the    city   is   another   question    which  -we 
will  consider  further  on. 

8.  The  eleventh  assignment  of  eiTor  is :  "The  court  erred  in  over- 
ruling defendants'  fifth  special  exception  to  plaintiiff's  first  sup- 
plemental petition/'  The  propositions  advanced  under  it  are  as 
follows:  1.  "Under  section  52  of  the  charter,  current  expenses  for 
any  fiscal  year  must  be  paid  oui  of  and  shall  not  exceed  the  income 
thereof,  evidenced  by  the  general  fund,  any  excess  which  cannot 
under  section  108  be  applied  to  payment  of  debts  or  obligations 
incurred  in  any  other  year;  such  excess  being  applicable  only  to 
the  enlargement  of  special  funds  contemplated  by  chaitter."  2. 
"Section  45  of  the  old  charter  giving  the  Council  authority  to 
appropriate  and  provide  for  payment  of  the  debts  and  expenses  of  the 
city,  did  not,  as  ihe  presetft  charter  does,  limit  payment  of  debts 
of  one  year  out  of  that  year's  income,  but  permitted  the  excess 
in  general  fund  for  any  year  to  be  applied  to  payment  of  claims 
against  the  general  fund  of  any  preceding  year/*  The  exception 
referred  to  in  the  assignment  is  as  follows:  "5th.  Said  defendant 
excepts  to  so  much  of  said  supplemental  petition  as  complains  of 
back  tax  fund  consisting  of  all  back  taxes  that  may  be  collected 
and  which  were  due  prior  to  May  31,  1903,  and  alleges  a  misap- 
propriation thereof,  because  (a)  the  present  charter  of  said  city  so 
requires  all  income  to  be  classified;  (b)  the  former  charter  which 
ceased  to  be  operative  when  the  present  charter  became  effective, 
and  under  which  the  taxes  for  all  years  prior  to  May  31,  1903, 
were  levied  and  collected,  did  not  so  provide,  and  required  the 
payment  of  debts  to  be  made  out  of  the  income  of  any  year  as 
collected/*  The  only  statement  subjoined  to  the  propositions  is 
a  copy  of  the  above  exception.  This  is  hardly  a  compliance  with 
Bule  31  of  this  court.  But  as  it  is  apparent  that  the  exception 
relates  to  the  allegations,  "that  such  back-tax  warrant  out  of  such 
fund  now  offered  to  be  given  by  the  city,  does  not  amount  to  a 
reasonable  and  fair  payment,  etc.,  and  said  back  taxes  would  probably 
never  be  collected,  or,  if  collected  at  all,  would  not  be  collected 
in  a  reasonable  time,  etc.,'*  appearing  in  plaintiff's  supplemental 
petition,  we  will  give  the  assignment  such  consideration  as  we  can, 
provided  we  can  see  any  relation  of  the  propositions  to  it.  The 
first  proposition  seems  a  logical  deduction  from  two  sections  of 
the  charter  mentioned  in  it.  But  we  fail  to  see  its  application  to 
the  assignment.  Conceding  the  truth  of  the  allegations  excepted 
to,  does  the  verity  of  the  proposition  show  that  the  plaintiff  may  be 
put  off  with  a  back-tax  warrant  in  settlement  of  his  judgment?  It 
may  show  that  the  plaintiff  is  not  entitled  to  mandamus  to  compel 
tiie  defendant  to  appropriate  an  excess  in  the  general  fund,  over  the 
current  expenses  for  any  fiscal  year  for  which  such  fund  was 
created,  to  the  payment  of  his  demand;  for,  as  it  seems,  that  it  is 
left  to  the  discretion  of  the  City  Council  to  transfer  such  excess 
to  any  of  the  special  funds,  the  exercise  of  such  discretion  cannot  be 
prevented  or  controlled  by  mandamus.  But  it  by  no  means  follows 
from  the  proposition  that  the  allegations  excepted  to  in  the  sup- 
plemental petition  do  not  show  that  mandamus  may  not  issue  to 
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compel  the  city  to  levy  a  tax  for  the  purpose  of  creating  a  -fund 
from  which  plaintiflPs  judgment  must  be  paid.  Nor  can  such  a 
deduction  be  made  from  the  second  proposition,  conceding  that  it  is 
a  logical  sequence  of  section  45  of  the  old  charter. 

9.  The  twelfth  assignment  of  error  is  as  follows:  "The  court 
erred  in  overruling  defendants'  first  special  exception  to  plaintifPs 
trial  amendment.^'  The  propositions  asserted  under  this  assignment 
are:  1.  "The  petition  should  have  alleged  wherein  'it  became  the 
city's  duty  to  provide  for  payment  of  the  judgment  in  question  in 
the  levy  of  taxes  for  1904/  and  the  performance  by  appellee  of  all 
preliminary  acts  on  his  part  giving  him  the  right  to  demand  such 
relief."  2.  "The  tax  rate  for  1904  being  $1  per  hundred  for  general 
fund,^— the  maximum  allowed  by  charter, — ^the  City  Council  was  with- 
out power  to  levy  more."  The  exception  referred  to  in  the  assign- 
ment is  as  follows:  "(a)  The  allegation  that  it  became  the  city's 
duty  to  provide  for  payment  of  said  judgment  in  the  levying  of  taxes 
for  the  fiscal  year  1904,  is  a  conclusion  of  the  pleader  and  fails 
to  show  wherein  it  was  the  duty  of  the  city  so  to  do.  (b)  That 
it  appears  therefrom  that  the  maximum  limit  of  taxes  for  general  pur- 
poses for  said  year,  to  wit:  $1  on  each  $100  valuation,  was  levied, 
and  therefore  the  city  could  not,  under  its  charter,  make  any  additional 
levy  for  said  year  for  any  purpose  whatever."  The  substence  of  the 
allegations  at  which  the  exception  is  aimed  is,  that  plaintiff's  judg- 
ment became  final  on  May  31,  1904,  and  that  under  the  charter  of  the 
city  it  became  the  duty  of  its  Council  to  provide  for  its  payment 
in  the  next  levy  of  taxes  following. 

As  to  the  first  proposition.  Having  made  this  allegation,  the 
plaintiff  was  not  required  to  go  further  and  aver  "wherein  it  became 
the  city's  duty  to  provide  for  the  payment  of  the  judgment,  etc." 
As  is  said  by  counsel  for  appellee  in  their  brief,  in  reply  to  the 
proposition:  "It  is  never  necessary  to  aver  or  charge  what  or  how 
the  law  requires  things  to  be  done.  The  law  is  a  conclusion  which 
follows  upon  a  statement  of  facts  or  arises  by  reason  of  such  facts. 
.  .  .  Legal  propositions  can  only  be  alleged  as  conclusions  fol- 
lowing the  statement  of  the  facts  upon  which  the  alleged  duty 
arises.  Therefore,  the  allegations  in  regard  to  this  proposition  are 
suflBcient  and  the  special  exception  was  properly  overruled." 

Regarding  the  second  proposition,  it  can  make  no  difference  that 
the  tax  levy  for  the  fiscal  year  1904  for  general  purposes  was  to  the 
full  limit  allowed  by  law.  The  city  failed  to  perform  the  duty  im- 
posed by  its  charter  to  make  provision  by  the  levy  of  a  tax,  or  other- 
wise, for  that  year  for  the  pajrment  of  the  judgment.  Having  failed  in 
this  duty,  it  was  incumbent  on  the  city  when  levying  the  tax  for 
the  next  fiscal  year,  after  having  been  requested  by  plaintiff,  to  levy 
either  a  general  or  special  tax  for  that  purpose.  It  appears  that  in 
levying  the  tax  for  the  fiscal  year  1905,  the  city  had  an  unexhausted 
taxing  power  for  general  purposes  of  three  cents  on  the  hundred 
dollars  valuation  and  of  twenty-seven  cents  on  the  same  valuation 
for  special  purposes.  A  less  tax  than  two  cents  on  a  hundred  dollars 
of  the  taxable  property  within  the  city  would  have  been  suflScient 
to  pay  the  judgment.    Therefore,  the  city  had  the  power  to  discharge 
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its  duty  to  provide  for  the  payment  of  plaintiflPs  judgment  by 
levying  such  tax  as  was  necessary  to  its  liquidation.  The  failure 
of  the  city  to  discharge  this  duty  by  the  exercise  of  the  power 
given  by  law  would  render  a  judgment  against  it  nugatory  at  its 
own  will  or  caprice,  unless  the  owner  of  the  judgment  has  the 
remedy  of  mandamus. 

10.  Under   the   thirteenth   assignment   of   error   the   proposition   is 
asserted  that,  "the  levy  of  a  special  tax  being  within  the  discretion 
of  the  City  Council,  can  not  be  controlled  by  mandamus."     It  seems 
to  us  that  the  assertion  is  fallacious.     Whether  a  judgment  recovered 
against  a  city   for   a  tort    be   regarded   as   current   expenses   of   the 
city,  either  for  the   fiscal  year  the   cause  of   action   accrued   or  for 
the  year  it  was  recovered,  it  can  in  no  sense  be  regarded  as  current 
expenses  of  any  ensuing  fiscal  year.     If,  then,  the  Council  should  fail 
to  provide  for  the  payment  of  the  judgment  in  the  levying  of  taxes 
next  after  the  final  recovery  of  the  judgment^  as  is  provided  by  section 
41  of  the  City  Charter,  ite  payment  could  never  be  enforced  against 
the  will  of  the  city  if  the  levy  of  a  special  tax  is  within  the  discre- 
tion of  its  common  council.     For  as  such  judgment  is  not  current 
expenses  for  any   fiscal  year  ensuing  the  one   during  which  it  was 
rendered,   and  as  the  levying  of  the  general  tax  is   for  purpose  of 
raising  current  revenues  for  the  current  year  for  the  payment  of  cur- 
rent expenses   of   such   fiscal   year,   against   which   current    revenues 
every   warrant   for   such   current   expenses    is    a   lien,   it   necessarily 
follows  that  such  judgment  can  only  be  paid  from  revenues  raised 
by  a  special  tax.     Clearly,  if  a  city  fails  to  provide  for  the  payment 
of  judgments  in  the  levying  of  taxes  next  after  the  final  recovery 
of  such  judgments  it  is  not  ever  afterwards  absolved  from  levying 
taxes  for  their  payment,  but  can  be  compelled  by  mandamus  after 
such  failure,  if  it  persists  in  it,  to  discharge  such  duty  by  levying 
such  tax,  though  the  levy  be  a  special  tax  for  the  special  purpose  of 
paying  off  such  judgments.     The  reference  in  the   City  Charter  to 
certain   special   purposes   for  which   a   tax   shall   be   levied — such   as 
borrowing  money  for  permanent  improvements,  to  pay  interest  and 
sinking  fund  on  improvement  bonds,  etc.— does  not  limit  its  power 
of  levying  a  special  tax  to  such  purposes,  for  it  does  not   purport 
to  enumerate  all  the  special  purposes  for  which  such  a  tax  may  be 
levied. 

11.  The  fourteenth  assignment  of  error  complains  of  the  courts 
overruling  the  third  special  exception  to  plaintiff's  trial  amendment. 
The  exception  referred  to  is  directed  against  that  part  of  the 
amendment  wherein  it  is  alleged  that  the  city  has  a  surplus  of  the 
fiscal  year  of  1904  amounting  to  $2,600,  which  should  be  applied  to 
plaint&'s  debt.  The  defect  pointed  out  by  the  exception  is,  that  it 
does  not  appear  that  such  surplus  wiU  not  be  exhausted  by  claims 
against  or  obligations  of  the  city  pending  or  not  established  or 
vouched  or  pending.  The  allegations  in  the  trial  amendment  should 
be  viewed  in  the  light  of  the  allegation  in  defendant's  answer  "that 
there  is  now  in  the  treasury,  subject  to  warrant,  the  sum  of  approx- 
imately $2,600,  to  the  credit  of  the  general  fund  of  the  fijacal  year 
1904-5.^'     Do  the  allegations  in  the  trial  amendment,  when  viewed 
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in  this  lights  show  the  alleged  enrplus,  and^  if  so^  that  it  is 
subject  to  plaintiff^s  demand?  The  principle  that  a  defect  in  a 
pleading  can  be  supplied  by  inference  does  not  obtain  when  such 
defect  is  pointed  out  by  a  special  exception,  the  rule  is  that  its  allegar 
tions  must  be  certain  to  a  certain  intent  in  order  for  the  pleading  to 
stand  against  such  an  attack.  Viewing  the  pleading  in  the  light  of  de- 
fendants' answer  (which  is  more  favorable  to  it  than  it  would  be  if 
looked  to  alone),  it  is  apparent  that  inferences  must  be  liberally  drawn 
from  intendment  in  order  to  hold  it  good.  Perhaps  neither  the 
plaintiff  nor  defendant  knew  such  facts,  as  could  be  alleged  with  any 
degree  of  certainty,  showing  whether  there  will  or  will  not  be  a 
demand  or  demands  for  current  expenses  for  the  fiscal  year  of  1904-5, 
which  may  be  lawfully  established  on  the  $2,600  to  the  credit  of  the 
general  fund  of  that  fiscal  year.  And  it  should  be  certain  there 
will  be  no  such  demand  established  against  that  fund  before  the 
City  Council  should  even  transfer  that  money  from  the  general  to  any 
special  fund.  And  when  such  transfer  can  properly  be  made,  it  will 
be,  as  we  have  before  intimated,  within  the  discretion  of  the  Council 
to  transfer  it  to  any  special  fund  it  may  deem  proper,  and  the  ex- 
ercise of  such  discretion  can  not  be  interfered  with  by  mandamus. 
We  think,  therefore,  the  assignment  under  consideration  should  be 
sustained. 

12.  As  the  propositions  under  the  fourteenth  ash'ignment  which 
are  referred  to  for  propositions  under  the  fifteenth  have  been  con- 
sidered, it  is  unnecessary  to  take  further  notice  of  them.  The  additional 
propositions  under  this  assignment  are:  (1)  ^The  tax  levies  for  the 
years  1902,  1903,  1904  and  1905.  having  already  been  made  and  the 
rolls  closed,  additional  levy  for  said  years  can  not  be  made,"  and 
(2)  "The  amount  of  levy  in  the  future  is  a  matter  of  legislative  discre- 
tion with  the  Council  and  can  not  be  controlled  by  mandamus." 

If  both  these  propositions  are  true  the  payment  of  plaintiflE's  judg- 
ment can  not  be  enforced  against  the  city,  but  it  is  simply  discre- 
tionary with  its  council  whether  it  will  be  paid  at  all.  It  is  a 
maxim  of  logic,  "that  he  who  proves  too  much  proves  nothing."  A 
municipal  corporation  is  as  much  bound  to  pay  a  judgment  which  the 
law  has  authorized  against  it,  as  an  individual  one  rendered  against 
him.  If  a  natural  person  has  nothing  to  pay  with  he  can  not  be 
made  to  pay;  but  as  long  as  he  has  property  subject  to  execution  the 
law  will  take  it  from  him  and  appropriate  its  proceeds  to  the  pay- 
ment of  a  judgment  rendered  against  him  under  ifts  authority.  It 
was  never  contemplated  by  the  law  that  a  judgment  rendered  against 
a  municipal  corporation  by  its  authority  and  under  its  sanction, 
that  its  payment  should  be  arbitrary  with  the  City  Council.  Though 
a  city,  like  an  individual,  may  be  unable  to  pay  a  judgment,  such  a 
condition  does  not  arise  until  the  limit  oi  its  taxing  power  has 
been  reached,  or  it  has  exhausted  the  power  given  it  to  raise  a  fund 
for  its  liquidation.  Its  taxing  power  is  limited  by  the  law,  which 
not  only  gives  it  the  power,  but  directs  the  mode  of  exercising  it, 
to  the  limit,  that  it  may  meet  and  discharge  the  pecuniary  obliga- 
tions it  has  incurred  or  may  incur.  There  is  no  discretion  left  the 
city  in  the  exercise  of  this  power,  for  the  law  directs  and  commands 
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its  exerdse.  While  the  mtmicipal  corporation  is  empowered  and 
directed  to  collect  and  pay  oflf  a  judgment  against  itself,  it  has 
no  more  discretion  in  the  matter  than  a  sheriflE  has  in  collecting 
and  paying  money  under  an  execution  against  an  individual.  In 
either  case,  as  long  as  it  is  in  the  power  of  one  or  the  other 
to  obey  the  law  which  commands  the  collection  and  payment  of  the 
money,  the  duty  to  exercise  such  power  is  mandatory,  and  neither  has 
any  discretion  in  regard  to  its  performance.  True,  for  the  years 
that  are  passed  an  additional  tax  can  not  he  levied  and  placed 
Ml  the  rolls  which  are  closed,  but  for  unpaid  obligations  incurred 
during  those  years  a  tax  may  afterwards  be  levied,  and  placed  on  the 
rolls  of  the  year  when  levied,  to  pay  such  indebtedness,  and  if  the 
city  refuses  to  make  such  levy,  if  a  surplus  taxing  power  remains,  it 
can  be  compelled  by  mandamus  to  do  so.  City  of  Sherman  v.  Lang- 
ham,  92  Texas,   13. 

13.  The  sixteenth  assignment  of  error  complains  that  the  court 
erred  in  permitting  plaintiff  to  offer  in  evidence  all  the  plaintiff^s 
pleadings.  The  bill  of  exceptions  taken  to  the  action  of  the  court 
upon  which  this  assignment  is  predicated,  shows  that  plaintiff  offered 
in  evidence  and  read  all  the  pleadings  of  plaintiff  and  defendant,  and 
that  defendant  objected  to  his  offering  in  evidence  his  own  pleadings, 
because  not  proper  evidence.  As  to  pleadings,  the  rules  of  the  com- 
mon law  obtain  in  mandamus  proceedings.  At  common  law  the 
respondent  could  not  plead  a  general  denial,  but  was  required  to 
plead  specially  by  distinct  traverse  of  the  allegations  of  the  writ 
or  by  way  of  confession  and  avoidance.  Sansom  v.  Mercer,  68  Texas, 
494.  Hence,  every  fact  pleaded  by  plaintiff  not  specially  traversed 
by  the  respondent  is  taken  as  admitted.  Pearsall  v.  WooUs,  50 
S.  W.  Eep.,  959;  Jemigan  v.  Pinley,  90  Texas,  206;  May  v.  Finley, 
91  Texas,  352.  It  is  not  shown  by  the  statement  subjoined  to  the 
proposition  under  this  assignment  that  any  allegation  in  plaintiff's 
pleadings  was  specially  traversed  which  was  not  clearly  proved  by  the 
undisputed  evidence,  nor  is  it  so  contended  by  appellant.  In  the 
absence  of  such  a  statement  it  can  not  be  said  that  any  harm  was 
done  the  defendant  by  the  court's  permitting  the  plaintiff  to  read 
his  pleadings  in  evidence.  The  same  may  be  said  in  regard  to  the 
seventeenth  assignment  of  error,  under  which  the  proposition  asserted 
18  that,  "Plaintiff  having  failed  to  prove  the  allegations  in  his  peti- 
tion authorizing  relief  by  mandamus,  the  court  should  have  found 
for  defendant  Certainly  the  assignment  ought  to  have  indicated, 
and  the  statement  subjoined  to  the  proposition  under  it  showed  what 
allegations,  not  confessed  nor  specially  denied  by  the  defendant, 
were  not  proved  by  the  plaintiff. 

14.  The  eighteenth  assignment  of  error  is  as  follows:  "The 
court  erred  in  finding  that  the  judgment  under  which  plaintiff  claims 
is  dormant,  and  in  rendering  judgment  against  defend'ant  city  of 
San  Antonio  as  on  a  moneyed  demand  for  $1,736.75  and  $22.10 
costs  of  the  judgment  under  which  plaintiff  claims.*'  And  the  prop- 
osition is:  "The  charter  of  the  city  of  San  Antonio  (sec.  42)  pro- 
viding that  no  execution  shall  be  issued  or  levied  by  virtue  of  any 
judgmeoit   recovered   against   the   city,  operates   as   a   suspending  of 
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article  2326a^  Bev.  Stats.,  so  far  as  judgments  against  the  city  are 
concerned/'  If  the  proposiftion  should  be  conceded  to  be  true,  it 
would  not  follow  that  it  was  error  in  rendering  the  judgment. 
Wherever  it  is  made  to  appear  that  a  second  judgment  may  be  in 
any  respect  more  available  than  the  first,  an  action  upon  it  may  be 
maintained  regardless  of  whether  the  judgment  sued  upon  is  dormant 
.or  not.  It  was  not  made  an  objection  to  plaintiff's  petition  that  a 
second  judgment  would  not  be  more  available  to  plaintiff  than  the 
first,  nor  is  such  objection  made  or  advanced  under  the  assignment 
Molino  V.  Benavides,  94  Texas,  413.  And  as  we  are  confined  in  our 
considerations  of  assignments  of  error  to  the  propositions  made  under 
them,  we  are  not  called  on  to  determine  whether  the  judgment 
sought  in  this  case  would  be  more  available  to  plaintiff  than  the 
first.  Having  the  right  to  sue  on  the  first  judgment,  plaintiff 
was  entitled  to  recover  interest  due  him  on  it  as  well  as  the  principal. 
Bridges    v.    Samuelson,    73    Texas,    623. 

15.  Under  the  nineteenth  assignment  of  error  it  is  contended  that 
the  court  erred  in  finding  that  the  amount  of  costs  on  the  judg- 
ment sued  on  was  $44.25  and  in  rendering  judgment  in  plaintiff's 
favor  for  half  of  such  amount  because  no  proof  was  adduced  showing 
either  the  amount  of  the  costs  or  that  it  was  unpaid.  It  is 
enough  to  say  in  answer  to  this  assignment,  that  in  mandamus  the 
allegations  in  plaintiff's  petition  which  are  not  specifically  denied  by 
the  defendant  are  accepted  as  true.  Pearsall  v.  Woolls,  supra;  that 
plaintiff  alleged  the  amount  of  the  costs  recovered  by  the  plaintiff 
in  the  original  judgment  to  be  $44.25,  and  that  he  was  the  owner  of 
one-half  of  the  same;  and  that  such  allegation  was  not  traversed  by 
defendant's  answer,  nor  was  payment  of  it  pleaded.  Therefore,  no 
evidence  was  required  to  sustain  such  allegations  of  the  plaintiff  in 
regard  to  such  costs  in  order  for  him  to  recover  them. 

16.  As  we  have  held,  in  considering  preceding  assignments,  that 
the  court  could  not  interfere  by  mandamus  with  the  city's  discretion 
in  transferring  the  surplus  money  on  hand  for  the  year  1904  from 
the  general  fund  to  any  special  fund  it  chose  to  (Caven  v.  Coleman, 
18  Texas  Ct.  Bep.,  24),  by  compelling  its  appropriation  to  the  pay- 
ment of  plaintiff's  demand,  it  is  unnecessary  to  give  further  consideration 
to  the  twentieth  assignment  of  error,  which  complains  of  the  court's 
mandamusing  the  defendant  to  so  appropriate  such  surplus.  This  also 
disposes  of  the  twenty-first  assignment  of  error  which  complains  of 
BO  much  of  the  judgment  as  gives  plaintiff  a  lien  on  such  surplus  for 
the  fiscal  year  of  1904,  and  restrains  the  defendant  from  appropriating 
so  much  of  it  as  is  necessary  to  satisfy  the  judgment  to  any  other 
purpose. 

17.  The  question  raised  by  the  twenty-second,  twenty-third,  twenty- 
fourth  and  twenty-fifth  assignments  of  error  has  been  disposed  of 
adversely  to  defendant  in  what  we  have  said  in  considering  previous 
ones. 

The  judgment  in  so  far  as  it  grants  a  peremptory  mandamus  a^nst 
the  city  of  San  Antonio,  Bryan  Callaghan,  its  mayor,  and  the 
board  oiP  aldermen  and  City  Council,  commanding  and  requiring  them 
and  each  and  all  of  them  to  pay  the  plaintiff  the  amount  of  his 


1907.]        W.  B.  Linton  v.  Bbownsville  L.  &  I.  Co.  225 

judgment  out  of  the  surplus  fund  of  $2,600.89  of  the  fiscal  year  of 
1904-6,  and  enjoining  them  from  appropriating  and  paying  out  the 
Baid  surplus  fund  of  1904  (except  such  balance  of  the  same  as 
may  be  over  and  above  what  is  sufficient  to  pay  plaintiff's  judgment) 
to  any  other  purpose  than  the  satisfaction  of  plaintiff's  judgment,  is 
reversed,  the  mandamus  to  that  extent  set  aside  and  denied;  and 
the  judgment  in  every  other  respect  is  affirmed. 

Reversed  and  rendered  in  part  and  affirmed  in  part. 
Writ  of  error  refused. 


W.  B.  Linton  v.  Brownsville  Land  &  Irrigation  Company. 

Decided  April  27,  1907. 

1.— Ambiguous  Contract — Constmotion — ^Pleading. 

In  construing  an  ambiguous  contract  the  rule  is  that  the  language  by  *yhich 
&  party  binds  himself  must  be  taken  most  strongly  against  him.  Contract  con- 
cerning a  crop  of  rice  considered,  and  held  to  warrant  the  construction  placed 
on  the  same  by  the  plaintiff  to  the  effect  that  defendant  guaranteed  to  plaintiff 
a  certain  number  of  sacks  of  rice  per  acre,  or  their  value  if  the  crop  failed 


One  suing  upon  a  contract  may  either  set  it  out  in  haec  verba,  or  ma^ 
aver  its  substance  cuid  legal  effect,  but  if  the  contract  is  ambiguous  he  must 
by  averment  disclose  the  construction  placed  on  it  by  him  and  on  which  he 
relies  for  judgment. 

Appeal  from  the  County  Court  of  Cameron  County.     Tried  below 
before  Hon.  John  Bartlett. 

Creager  &  Hudson,  for  appellant. — Plaintiff's  first  amended  original 
petition  in  this  case  sets  up  a  good  cause  of  action  against  the. 
defendant.  Roberts  v.  Short,  1  Texas,  380;  Epperson  v.  Young,  8 
Texas,  135;  Smith  v.  Parvin,  1  Texas  App.  Civ.,  154;  Lemp  v. 
Armengol,  26  S.  W.  Bep.,  941;  Ginnuth  v.  Blankenship,  28  S.  W. 
Eep.,  828;  Smith  et  al.  v.  Brown,  1  S.  W.  Rep.,  57*3;  Levy  v. 
Tatum,  43  S.  W.  Rep.,  941;  Gulf,  Col.  &  S.  P.  Ry.  Co.  v.  Schawe, 
55  S.  W.  Rep.,  357;  Smith  v.  Palwell,  21  Texas,  467;  Anson  on 
Contracts,  pp.  321  et  seq.;  Rule  of  Dist.  Courts,  17;  Viehna  v.  I.  & 
G.  N.  By.  Co.,  31  S.  W.  Rep.,  212:  Pennington  v.  Schwartz,  70 
Texas,  212. 

James  B.  Wells  and  Kleberg,  Davidson  &  Neethe,  for  appellee. — 
The  court  did  not  err  in  siistaining  the  general  demurrer  to  the 
petition  of  the  plaintiff,  because  the  contract  set  out  in  plaintiff^s 
petition  means  that  the  plaintiff  was  to  receive  all  the  rice  raised  on 
the  land  of  the  defendant  up  to  six  barrels  per  acre,  and  if  this  land 
failed  to  raise  this  much,  that  then  he  should  be  entitled  only  to  the 
amount  actually  raised;  and  further,  that  if  the  crop  was  destroyed 
by  the  act  of  God  after  it  had  been  ascertained  that  six  barrels 
per  acre  had  been  raised,  then  such  loss  should  be  borne  by  the 
plaintiflf  and  the  defendant  alike,  and  no  one  should  be  entitled  to  any- 
tfaing  iinder  tihe  contract.  Lemp  v.  Aimengol,  86  Texas,  693. 
Vol.  XLVI.  Civil— 16. 
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The  court  did  not  err  in  sustaining  the  general  demurrer  to  the 
petition  of  the  plaintiff,  because  the  contract  set  out  in  his  petition 
is  ambiguous,  and  it  was  therefore  necessary  for  the  plaintiff  to  show 
by  proper  allegations  in  his  petition  what  the  parties  imderstood 
by  such  contract,  and  that  they  understood  it  to  mean  what  he  contends 
for,  and  this  he  failed  to  do.  Adams  v.  Hicks,  41  Texas,  239; 
Mims  V.  Mitchell,  1  Texas,  446;  Carter  &  Hunt  v.  Wallace,  2 
Texas,  206;  Paul  v.  Perez,  7  Texas,  338. 

GILL,  Chief  Justice. — W.  B.  Linton  brought  this  suit  against 
the  Brownsville  Land  and  Irrigation  Company  to  recover  the  value 
of  348  barrels  of  rice.  The  suit  was  based  upon  a  written  contract 
between  the  parties  as  follows: 

Brownsville,  Texas,  February  7,  1905. 

The  following  agreement,  for  the  season  of  1905,  has  been  enter- 
ed into  with  W.  B.  Linton  by  the  Brownsville  Land  and  Irrigation 
Company : 

That  W.  B.  Linton  is  guaranteed  six  (6)  barrels  of  rice  for  his 
part,  per  acre,  off  of  a  certain  tract  of  land  located  on  Bancho  Viejo, 
containing  about  150  acres,  known  as  the  J.  J.  Hackney  land  of 
1904,  before  the  Brownsville  Land  and  Irrigation  Company  are  to  re- 
ceive any  rental  for  either  land  or  water.  This  is  provided  he  plows, 
plants,  cares  for  while  growing,  and  uses  due  diligence  in  harvesting, 
and  the  same  is  not  destroyed  by  the  acts  of  God  if  after  it  is  decided 
that  the  crop  would  have  amounted  to  six  barrels  had  it  not  been  de- 
stroyed. That  the  Brownsville  Land  and  Irrigation  Company  will 
pay  W.  B.  Linton  26  cents  U.  S.  Cy.  for  each  sack  of  rice  that  they 
may  receive  as  their  share,  based  on  regular  rental  of  two-fifths 
for  the  company  and  three-fifths  for  W.  B.  Linton.  That  the 
Brownsville  Land  and  Irrigation  Company  will  furnish  W.  B.  Linton 
good  seed  rice  for  the  sum  of  $2.50  per  barrel,  at  its  warehouse  in 
Brownsville,  Texas.  Said  seed  account  not  to  be  due  or  paid  until 
six    (6)    barrels   per   acre   of   rice   is  produced   off   of   land  planted. 

That  four  seepage  ditches  considered  by  W.  B.  Linton  as  too 
shallow,  are  to  be  deepened  by  the  company. 

These  agreements  have  been  made  so  as  to  allow  the  Brownsville 
Land  and   Irrigation   Company  full   control   over   said   crop,   and   to 
allow  for  any  and  all  experimenting  considered   necessary   by   them 
as  to  when  and  how  the  crop  should  be  planted  and  tended. 
Witness:  Brownsville  Land  and  Irrigation  Co., 

A.  W.  Wood.  by  W.  M.  Eatcliffe,  Mgr. 

W.  B,  Linton. 

Plaintiff  averred  that  acting  under  this  contract  he  planted  rice 
upon  150  acres  of  land  described  in  the  contract,  and  in  every  respect 
complied  with  its  terms.  That  the  land,  however,  produced  only 
552  barrels  of  rice,  wherefore  the  defendant  became  liable  and  bound 
to  deliver  to  plaintiff  the  difference  between  the  number  of  barrels 
raised  and  900  barrels,  the  number  guaranteed  to  plaintiff  by  de- 
fendant.    The   value   of   the   348   barrels   was   placed   at   $1^52.80, 
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upon  which  was  allowed  a  credit  of  $255  for  seed  rice  furnished  by 
defendant  and  for  which  plaintiff  conceded  his  liability. 

The  general  demurrer  was  urged  against  the  petition  and  waa 
by  the  trial  court  sustained,  and  this  action  is  here  assailed  under 
an  appropriate  assignment  of  error. 

It  is  sought  to  be  upheld  by  appellee  upon  two  grounds:  First. 
Because  the  contract  is  incapable  of  any  construction  save  that  plain^ 
tiff  should  have  six  barrels  per  acre  only  in  case  he  raised  that 
much,  and  second,  if  this  is  not  true,  the  contract  is  nevertheless 
ambiguous,  and  in  order  to  make  the  petition  good  as  against  a 
general  demurrer  it  was  necessary  that  plaintiff  specifically  allege  the 
conduct .  of  the  parties  at  its  date,  the  true  understanding  of  the 
parties,  their  subsequent  construction  thereof,  and  such  other  facts 
and  circumstances  as  would  properly  bear  upon  such  construction 
in  order  that  defendant  might  be  prepared  to  meet  and  controvert 
BQch  proof. 

We  are  of  opinion  the  action  of  the  court  in  sustaining  the  demurrer 
can  not  be  justified  upon  either  of  the  grounds  stated.  In  the 
first  place,  the  contract  read  in  its  entirety  is  easily  susceptible  of  the 
construction  that  has  been  placed  upon  it  by  the  plaintiff.  The 
word  "guaranteed^*  if  given  its  usual  meaning  will  sustain  the 
construction  insisted  on  by  plaintiff,  and  the  rule  is  that  the  lan- 
guage by  which  a  party  binds  himself  must  be  taken  most  strongly 
against  him.  It  is  said  a  man  is  responsible  for  the  ambiguity  of 
his  own  expressions,  and  has  no  right  to  contract  with  one  who  acts 
on  supposition  that  his  words  mean  one  thing  in  the  hope  that  the 
courts  will  construe  them  to  mean  another.  9  Cyc.  590.  In  this 
TOW  the  prima  fade  construction  would  favor  the  contention  of 
plaintiff,  and  it  would  devolve  on  defendant  to  show  that  the  parties 
used  the  terms  with  another  and  different  signification. 

Ve  do  not  lose  sight  of  that  other  rule  of  construction  to  the 
effect  that  the  terms  of  a  contract  should  not  be  given  an  unreasonable 
meaning,  or  one  which  would  result  in  imposing  hard  or  inequitable 
conditions,  if  they  be  reasonably  susceptible  of  a  different  meaning, 
and  that  in  such  case  the  doubt  should  be  resolved  in  favor  of  the 
milder  meaning.  9  Cyc,  587.  But  we  are  of  opinion  the  prima  fade 
construction  to  which  we  incline  does  not  appear  on  the  face  of  the 
instrument  to  be  either  imreasonable  or  necessarily  to  impose  hard  con- 
ditions. 

The  terms  of  the  instrument  disclose  that  it  was  the  purpose 
of  the  company  to  experiment,  and  that  the  unusual  and  peculiar 
concessions  made  to  tiie  tenant  were  due  to  that  fact.  To  that 
end  the  company  retained  absolute  control  over  the  method  of  culti- 
vation. They  did  not  propose  to  follow  any  beaten  path  in  its  planting 
or  cultivation.  The  methods  to  be  adopted  were  perhaps  untried 
and  beyond  the  light  of  experience  so  that  no  man  could  tell  but 
that  at  some  promising  point  in  the  life  of  the  crop  they  might 
prove  utterly  destructive  and  result  in  the  loss  of  all  Linton's  labor 
and  outlay.  As  to  the  character  of  these  experiments  he  had  no  voice 
nor  was  he  advised  in  advance  what  they  would  be.  By  this  contract 
he  bound  himself  blindly  to  go  to  the  expense  of  planting,  cultivating 
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and  haireBting  a  rice  crop  Bubject  to  the  unknown  and  untried  ex- 
periments of  another.  Apparently  he  took  the  precaution  to  prescribe 
that  at  all  events  he  ahoidd  have  six  barrels  per  acre  for  his  pains. 
The  contract  is  at  least  reasonably  susceptible  of  that  construction. 
It  follows  that  the  general  demurrer  was  improperly  sustained. 

We  are  also  of  opinion  that  the  petition  is  good  against  the  other 
ground  of  complaint.  It  is  broadly  true  that  the  pleader  in  declaring 
on  a  contract  need  not  set  it  out  in  haec  verba,  but  may  aver  ito 
substance  and  legal  effect.  If,  then,  in  this  case  the  pleader  had  chosen 
to  pursue  the  latter  method,  and  had  alleged  that  defendant  had 
induced  him  to  plant  and  cultivate  a  rice  crop  on  a  guaranty  of 
six  barrels  per  acre  the  petition  would  unquestionably  be  good  against 
a  general  demurrer,  and  the  contract  in  question  would  as  obviously 
be  admissible  in  support  of  the  averments.  And  this  even  if  it  be 
conceded  that  the  contract  is  as  susceptible  of  the  one  construction 
as  the  other. 

It  has  been  held,  however,  and  we  think  rightly,  that  one  suing 
on  an  ambiguous  contract  who  chooses  to  set  it  out  in  haec  verba 
must  put  a  definite  construction  on  it  by  averment.  Durkee  v. 
Cota,  74  Cal.,  313;  Joseph  v.  Holt,  37  Cal.,  253;  4  Bncv.  PI.  &  Pr., 
918.  This,  however,  amounts  to  nothing  more  than  the  familiar  prin- 
ciple that  the  pleading  must  be  sufficiently  certain  to  support  a 
judgment.  In  the  case  first  cited  the  contract  was  susceptible  of  more 
than  one  construction,  and  it  was  held,  not  that  the  pleader  must 
allege  the  facts  and  circumstances  upon  which  he  predicated  a  parr 
ticular  construction,  but  that  he  must  by  a  suflScientiy  clear  averment 
indicate  to  the  court  the  construction  under  which  he  predicated  his 
right  to  a  judgment. 

In  the  case  before  us  it  so  happens  that  by  the  facts  averred  and 
relief  demanded  the  pleader  has  clearly  indicated  the  construction 
placed  by  him  upon  the  terms  of  the  instrument  embodied  in  his 
petition. 

For   the   reasons   given   the  judgment   is   reversed   and   the   cause 


remanded. 


Reversed  and  remanded. 


J.  F.  Hallinan  v.  a.  Levttansky. 

Decided  April  27,  1907. 

Veriiled  Aoeount — ^Unliquidated  Demand — Set  oH. 

The  fact  that  an  open  account  was  verified  as  provided  by  statute  would 
not  prevent  the  defendant  in  a  suit  upon  such  account  from  pleading  an  un- 
liquidated claim  in  setoflT. 

Appeal  from   the  County  Court  of  Victoria  County.     Tried  bdw 
before  Hon.  Ben.  W.  Fly. 

Proctors,  Vandenberge  &  Crain,  for  appellant. 

Dupree  &  Pool,  for  appellee. — ^The  account  sued  on  being  an  open 
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accoimt,  within  the  provisions  of  article  2323  Eevised  Statutes,  and 
being  supported  by  the  prescribed  affidavit,  in  the  absence  of  a 
counter  affidavit  by  the  appellant  (defendant  below)  said  account  is 
considered  proved,  and  to  permit  the  defendant  (appellant)  to  plead 
a  counter  claim  or  cross  action,  as  an  oflEset  thereto,  without  a  &nial 
under  oath  of  the  verified  account  would  defeat  the  purposes  of  the 
statute.  Bev.  Stats.,  art.  2323;  Moore  v.  Powers,  16  Texas  Civ  App., 
438;  Taylor  v.  Bewley,  93  Texas,  524;  56  S.  W.  Hep.,  746;  Davidson 
V.  McCall  Company,  95  S.  W.  Eep.,  32;  Baldwin  v.  Eichardson, 
87  S.  W.  Bep.,  746. 

The  account  sued  on,  being  an  open  account,  within  the  provisions 
of  art  2323,  Revised  Statutes,  and  being  properly  verified,  as^  by 
said  article  prescribed,  was  proven,  and  in  the  absence  of  a  denial 
under  oath,  as  prescribed  by  said  article  2323,  the  same  became  a 
certain  demand,  a  debt,  for  a  fixed  and  definite  amount,  and  the 
defendant  will  not  be  permitted  to  set  off  against  said  account 
so  proven,  unliquidated  or  uncertain  damages  founded  on  a  tort  or 
breach  of  covenant  on  the  part  of  the  appellee.  Articles  2323,  754,  755, 
Eev.  Stats.,  1895.  Moore  v.  Powers,  41  S.  W.  Eep.,  708;  Davidson 
V.  McCall  Co.,  95  S.  W.  Rep.,  32;  Presnall  v.  McLeary,  50  S.  W. 
Eep.,  1066;  Pinson  v.  Kirsh,  46  Texas,  26;  Taylor  v.  Bewley,  93 
Texas,  524;  Baldwin  v.  Richardson,  87  S.  W.  Rep.,  746;  Worley 
V.  Smith,  63  S.  W.  Rep.,  903;  Wood  v.  Kieschbaum,  31  S.  W.  Rep., 
326;  Pittman  v.  Keith,  24  S.  W.  Rep.,  88. 

REESE,  Associate  Justice. — A.  Levytansky  sued  J.  P.  Hallinan 
in  the  Justice  Court  upon  an  open  account,  verified  by  his  aflSdavit 
under  the  statute,  for  merchandise  sold  and  delivered.  Defendant 
denied  the  account,  but  not  under  oath,  and  pleaded  by  way  of 
connter-claim  or  setoff  and  reconvention,  a  claim  for  damages  for 
iDJnry  to  a  certain  diamond  stone,  which  it  was  alleged  had  been 
left  with  plaintiff  to  be  set  in  a  ring  and  which  he  had,  through 
nnskilfullness  or  carelessness,  broken   and  injured. 

Plaintiff  excepted  to  the  plea  on  the  ground  that  his  suit  was 
upon  a  certain  demand,  while  defendant's  claim  was  for  unliquidated 
damages  for  *%rt  or  breach  of  covenant  and,  under  the  statute 
(article  7&4,  Revised  Statutes),  could  not  be  pleaded  as  an  offset 
to  his  claim  upon  the  verified  open  account.  There  were  no  pleadings 
on  the  part  of  the  plaintiff  that  would  serve  to  show  the  nature  of  his 
claim  except  the  open  account  and  aJBBdavit  that  it  was  just  and 
correct.  The  plaintiff's  exceptions  were  sustained  to  the  defendant's 
plea  of  counter-claim,  or  cross  action  as  defendant  terms  it,  and  judg- 
ment rendered  for  plaintiff  for  the  amount  of  his  claim.  TJpon  appeal 
to  the  County  Court  there  was  the  same  result,  and  from  the  judg- 
ment defendant  appeals. 

The  fact  that  appellee's  open  account  was  verified  by  affidavit 
did  not  affect  appellant's  right  to  plead  the  counter-claim.  (Railway 
Co.  V.  MtjTieque,  1  App.  Civ.  Cases,  sec.  461;  Bach,  Meirs  ft  Co.  v. 
Ginacchio,  id.,  sec.  762;  Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Schwartz, 
2  id.,  sec.  759.)     Nor  did  such  affidavit  affect  the  nature  of  the  d&i 
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mand  as  being  certain  or  uncertain  nnder  the  proyisions   of  article 
754  of  the  statute. 

Following  the  decision  of  the  Supreme  Court  in  Taylor  v.  Bewley 
(93  Texas^  3^4),  we  must  hold  that  the  suit  upon  open  account 
was  not  a  suit  upon  a  certain  demand,  and  that  appellant  could  prop- 
erly plead  as  a  counteMlaim  his  claim  for  unliquidated  damages. 
The  judgment  of  the  County  Court  is  reversed  and  the  cause  re- 
manded. 

Reversed  and  remanded. 


LoDwicK  Lumber  Company  v.  E.  H.  Mounce. 

Decided  April  27,  1907. 

1. — Operatiiifir  Bailroad  Train — ^Nefirliffence  of  Pellow  Servant. 

A  lumber  company  owning  a  railroad  is  liable  for  injuries  inflicted  on  one 
of  its  employees  by  the  n^ligence  of  a  fellow  servant  engaged  in  operating  a 
train  thereon. 

S. — Same. 

Where  by  the  negligence  of  defendant's  employees  engaged  in  operating  one 
of  its  railroad  trains,  certain  telephone  poles  with  which  the  cars  were  loaded 
M'ere  allowed  to  fall  from  the  cars  while  in  motion,  and  plaintiff,  a  fellow 
servant  of  said  employees,  becoming  frightened,  jumped  from  the  train  and 
was  injured,  the  defendant  was  liable  for  the  negligence  of  said  employees  in 
the  manner  of  loading  the  car,  under  the  statutes  of  this  State. 

8. — Apparent  Danger — Negligence. 

One  who  acts  as  an  ordinarily  prudent  man  would  act  under  circumstances 
of  seeming  danger,  and  is  injured,  is  not  guilty  oi  contributory  n^ligence  al- 
though it  may  develop  that  there  was  in  fact  no  danger. 

Appeal  from  the  District  Court  of  Harrison  Coimty.  Tried  below 
before  Hon.  Richard  B.  Levy. 

F.  H.  Prendergast,  for  appellant. 

Harrison,  Davidson  &  BurJchart,  for  appellee. 

RAIXEY,  Chief  Justice. — This  suit  was  brought  by  E.  H.  Mounce 
against  the  Lodwick  Lumber  Company  to  recover  damages  for  personal 
injuries  inflicted  on  him  by  the  alleged  negligence  of  said  com- 
pany. 

The  lumber  company  answered  by  general  demurrer,  general  denial, 
contributory  negligence  and  assumed  risk.  A  trial  resulted  in  a  judg- 
ment for  Mounce.  and  the  lumber  company  appeals. 

The  evidence  shows  that  the  Lodwick  Lumber  Company  was  the 
owner  of  a  large  sawmill  in  Marion  County,  Texas,  and  also  owned 
and  operated  a  line  of  railroad  extending  from  its  mill  to  Harleton, 
a  station  on  the  main  line  of  the  Southern  Bailroad,  and  that 
Mounce  was  employed  as  a  day  laborer  by  the  lumber  company  at 
its  mill.  At  the  time  of  the  injury  the  company  was  constructing 
a  telephone  line  along  its  railroad  frow  its  mill  to  Harleton.    Mounce 
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and  others  loaded  some  telephone  poles  on  the  ears  under  the  direc- 
tion of  one  Wurtsbaugh,  general  manager  of  said  company,  and  were 
ordered  to  get  on  the  cars  and  distribute  the  poles  at  the  required 
interrals  along  the  track  of  said  railroad.  The  train  consisted  of 
two  cars  on  which  the  poles  were  loaded  and  an  engine.  The  engine 
was  pushing  the  two  cars,  going  in  a  southerly  direction,  and  Mounce 
was  riding  on  the  car  next  to  the  engine.  The  road  was  rough  and 
uneven  and  when  the  train  had  gone  out  some  distance  the  rocking 
of  the  cars  caused  the  end  of  poles  on  the  car  in  front  to  fall  and 
the  train  being  pushed  under  the  lower  end  caused  the  other  end 
to  rise  up  high  in  the  air.  At  that  time  Wurtsbaugh,  the  manager, 
cried  out,  *Vhoa!  look  out!'*  in  an  excited  "manner,  which  caused 
Mounce  to  look  around,  and  seeing  the  poles  rising  up  he  became 
frightened,  jumped  from  the  car  and  was  injured.  The  poles  were 
caused  to  fall  by  reason  of  a  pin  not  being  placed  in  a  standard  on 
the  front  end  of  the  front  car  to  keep  it  from  slipping  down,  and 
the  unevenness  of  the  road  caused  the  rocking  of  the  car  and  the  stand- 
ard to  slip  down.  All  of  the  hands  were  engaged  in  loading  the  cars 
but  Mounce  did  not  assist  in  fixing  the  standard  and  did  not  know  it 
was  not  secure.  This  was  the  first  time  he  ever  engaged  in  this 
kind  of  work  and  did  not  know  of  the  condition  of  the  road,  never 
having  gone  over  it. 

Under  our  statutes  a  servant  of  a  company  operating  a  line  of 
railway,  if  injured  by  the  negligence  of  fellow  servants,  has  a 
right  of  recovery  against  said  company  for  the  injury  inflicted. 
Mounce  v.  Lodwick  Lumber  Co.,  91  S.  W.  Bep.,  240. 

In  this  case  the  injury  was  occasioned  by  Mounce's  fellow  servants 
in  failing  to  properly  secure  a  standard  that  was  intended  to  hold 
the  poles  on  the  car,  and  the  swaying  of  the  car.  This  was  the 
proximate  •cause  of  the  injury  and  there  was  no  error  in  charging 
the  jury,  if  these  caused  the  injury,  and  it  was  negligence  in  failing 
to  secure  the  standard  and  it  was  negligence  in  the  company  to  allow 
the  track  to  be  rough  and  uneven,  to  find  for  Mounce. 

The  court  was  requested  by  appellant's  counsel  to  give  the  fol- 
lowing charge:  "It  was  the  duty  of  the  said  E.  H.  Mounce  to  have 
known  of  the  fastening  of  the  standard,  and  therefore  you  can  not 
find  for  plaintiif  on  tihe  ground  that  E.  H.  Mounce  did  not  know 
of  the  said  condition  of  said  standard.'^  This  charge  was  refused, 
and  its  refusal  is  assigned  as  error.  We  do  not  think  there  is  any 
merit  in  this  charge.  It  required  Mounce  to  inspect  all  the  work 
of  his  fellow  servants  and  if  he  failed  so  to  do,  he  assumed  the  risk 
of  their  negligence.  The  act  relieving  a  servant  from  the  acts  of 
negligence  of  his  fellow  servants  in  operating  a  car  was  intended 
to  cover  such  a  case  as  this.  If  such  was  not  the  object  it  would 
be  hard  to  find  an  instance  where  it  would  be  applicable. 

The  contention  that  Mounce  was  guilty  of  negligence  in  jumping 
from  the  car  was  a  question  for  the  jury's  determination.  If  the 
appearances  were  such  as  to  cause  an  ordinarily  prudent  man  to  act 
as  he  did,  it  does  not  matter  that  there  was  no  danger,  his  action 
will  be  attributed  to  the  appearance  of  danger.  Mounce  v.  Lumber 
Co.,  supra.     The  jury  having  found  against  appellant  on  this  issue. 
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as  well  as  that  Mounce  did  not  assume  the  risk  by  taking  the  position 
he  did  on  the  car,  and  that  there  was  negligence  in  not  securing  the 
standard  and  in  allowing  the  road  to  be  in  such  a  condition,  the 
judgment  is  affirmed.  ' 

Affirmed, 
Writ  of  error  refused. 


Prank  Hammond  et  al.  v.  H.  R.  Decker. 

Decided  April  30,   1907. 

l^Brief— Insuftelent  Statement. 

Where  the  record  does  not  show  that  a  witness  made  any  answer  to  a 
question  objected  to,  and  made  the  basis  of  an  assignment  of  error,  the  assign- 
ment is  without  merit.  The  "statement"  in  a  brief  should  contain  the  evidence 
necessary  to  support  the  assignment  of  error  without  requiring  the  Appellate 
Court  to  examine  the  record  for  the  evidence. 

S. — ^Pleadingrs — ^Refreshing  the  Xemory. 

In  a  suit  for  the  possession  of  a  number  of  various  articles  constituting  a 
well-boring  outfit,  it  having  been  shown  that  the  enumeration  and  description 
of  said  articles  as  contained  in  the  petition  was  furnished  to  his  counsel  by 
the  plaintiff  from  a  list  which  the  plaintiff  knew  to  be  correct,  it  was  not 
error  to  permit  the  plaintiff  to  refer  to  said  petition  to  refresh  his  memory  as 
to  said  articles. 

8. — ^Evidence — ^Preolie  Cfbjeetion. 

Only  the  precise  objection  to  evidence  as  shown  by  the  record  will  be  con- 
sidered on  appeal. 

4. — Contract  for  Boring  a  WeU-^onstmetion. 

When  by  a  contract  between  plaintiff  and  defendants  for  boring  a  well  it 
was  stipulated  that  if  no  oil  was  found  at  a  certain  depth  and  the  well  was 
taken  over  by  the  oil  company  and  any  further  boring  was  done  it  would  be 
done  by  the  plaintiff  with  no  charge  for  the  use  of  his  machinery,  the  com- 
pany to  pay  only  the  actual  cost  of  such  work,  such  contract  did  not  give  the 
company  any  right  to  seize  plaintiff's  machinery  for  the  purpose  of  boring  the 
well  deeper,  much  less  did  it  give  such  right  to  parties  who  failed  to  show  that 
they  succeeded  to  the  company's  rights  under  the  contract. 

5. — ^Eyidenoe  of  Ownership— Statement  of  Third  Party. 

The  statement  of  a  third  party  as  to  his  ownership  of  the  property  in  con- 
troversy, made  in  the  absence  of  the  plaintiff  and  without  authority  from  him, 
is  not  admissible  in  evidence  against  the  plaintiff. 

Appeal  from  the  DipfnVt  Court  of  Harris  County.  Tried  below 
before  Hon;  Norman  G.  Kittrell. 

W.  G.  Love,  B.  J.  WianneV  mS  Love  joy  &  Parher,  for  appellant— 
The  plaintiffs  petition  wa^  not  such  a  memorandum  as  the  rules  of 
ovidence  permit  the  plaintiflP  to  use  for  the  purpose  of  refreshing 
his  memory  in  testifying  as  to  the  description,  ownership  or  value 
of  the  property  in  controversy.  Watson  v.  Miller  Bros.,  82  Texas, 
279,  285;  Rice  v.  Ward,  93  Texas,  538. 

The  writ  of  sequestration  and  the  sequestration  bond  and  the 
replevin  bond  are  a  part  of  the  record  in  this  cause,  of  which  the 
court  is  compelled  to  take  notice  in   determining  matters  of  law, 
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without  special  reference  being  made  thereto,  and  should  not  have 
been  submitted  to  or  considered  by  the  jury  for  any  purpose.  Wells 
V.  Littlefield,  62  Texas,  28,  33. 

The  price  at  which  drilling  rigs  were  offered  upon  the  market 
at  the  time  in  question  was  competent  evidence  of  the  market  value 
of  such  property,  because  if  such  offer  were  accepted  the  amount 
thereof  would  be  the  market  value;,  and  if  such  were  not  accepted, 
the  amount  of  such  offer  would  indicate  a  maximimi  value  above  which 
the  market  value  could  not  have  been.  Gulf,  etc.,  By.  Co.  v.  Eussell, 
23  S.  W.  Eep.,  528. 

Ewing  £  Ring  and  Hogg^  Wathins  &  Jones,  for  appellee. 

REESE,  Associate  Justice. — ^H.  R.  Decker  sued  Prank  Hammond, 
Alex  McCullough,  John  Lovejoy  and  G.  A.  Hill  to  recover  certain 
personal  property  composing  a  well-boring  outfit,  or  its  value,  to- 
gether with  damages  for  its  detention.  A  writ  of  sequestration  was 
sued  out  by  plaintiff  under  which  the  property  was  seized.  Defend- 
ants replevined,  executing  a  bond  with  S.  S.  Ashe  and  A.  C.  Allen, 
sureties.  Afterwards  plaintiff  filed  an  amended  petition  setting  up 
claim  to  certain  other  articles,  not  included  in  the  original  petition, 
nor  in  the  sequestration  writ  or  replevin  bond.  Defendants  answered 
by  general  demurrer  and  general  denial.  Fpon  trial  with  a  jury 
there  was  a  verdict  for  plaintiff  for  all  of  the  property,  valuing  it  in 
the  aggregate  at  $2,739,  and  for  $2,000  as  the  value  of  the  hire 
of  that  part  of  the  property  that  had  been  replevined.  Prom  the 
judgment  defendants  appeal. 

The  assignments  of  error  present  objection  to  the  action  of  the 
court  in  the  admission  and  rejection  of  evidence  and  in  giving^  and 
refusing  charges.  No  complaint  is  made  that  tie  verdict  and  judg- 
ment are  not  supported  by  the  evidence. 

The  first  assignment  of  error  is  without  merit.  While  on  the 
stand  as  a  witness  plaintiff  was  asked  by  his  counsel:  *T)o  you  own 
the  property  referred  to  in  here?^  (referring  to  the  petition).  To 
which  witness  answered,  'TTes,  sir.^  He  was  then  asked:  ''Are 
Tou  the  owner  of  these  articles?'*  To  which  question  defend- 
ants objected  as  leading  and  suggestive.  The  court  overruled 
the  objection,  but  it  does  not  appear  from  the  statement  in 
anDellants  brief  that  the  question  was  answered.  Appellants 
Tpfer  to  the  stenographer's  report,  but  the  statement  in  the  brief 
phould  show,  without  requiring  the  court  to  look  to  the  record  for  a 
statement  essential  to  show  the  merit  of  the  assignment.  "We  have, 
however,  in  this  instance  examined  the  stenographer's  report  and  find 
that  the  question  objected  to  was  not  answered-  At  all  events  plain- 
tiff afterwards  testified,  in  answer  to  questions  not  objected  to,  that 
the  property  belonged  to  him. 

There  vrafl  no  error  in  permitting  plaintiff  to  refer  to  the  petition 
to  refresh  his  memory  as  to  the  numerous  articles  composing  .  the 
well-boring  outfit.  It  was  otherwise  shown  that  the  part  of  the 
petition  referred  to  was  dictated  by  plaintiff  to  his  counsel  from  a 
list  of  the  articles  made  out  by  him  irom  a  personal  examination  of 
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them  ana  waa  a  correct  copy  thereof.  He  certainly  would  have 
been  allowed  to  refer  to  such  list  to  refresh  his  memory  and  could, 
with  equal  propriety,  refer  to  the  petition  shown  to  be  a  correct 
copy  of  the  list.  Witness  had  previously  testified,  without  objection, 
that  he   was   the   owner   of   the   property   described   in   the    petition. 

Plaintiff  was  asked  as  to  the  reasonable  value  of  the  various 
articles  of  property,  to  which  appellants  objected  on  the  ground 
that  the  testimony  was  "incompetent,  irrelevant  and  inadmissible  for 
any .  purpose.^*  Under  the  assignment  of  error  complaining  of  the 
action  or  the  court  in  overruling  the  objection  the  proposition  is  made 
that  the  value  of  the  property  "could  be  determined  in  no  other  way 
than  by  proof  of  its  market  value."  The  evidence  was  not  objected 
to  on  this  ground.  The  assignment  is  overruled.  (Oaplen  v.  Gox, 
15  Texas  Ct.  Bep.,  269.) 

The  proposition  under  the  fourth  assignment  is  entirely  foreign 
to  the  assignment  and  can  not  be  considered. 

It  does  not  appear  that  the  sequestration  bond  and  writ  and  re- 
ptavin  bond  were  read  to  the  jury  or  submitted  to  them.  The  most 
that  appears  from  the  record  is  that,  when  offered,  the  court  re- 
marked that  he  would  "consider  them  in."  If  this  was  error  it  was 
harmless.     The  assignment  is  overruled. 

The  court  did  not  err  in  refusing  to  permit  plaintiff  to  testify 
on  cross-examination,  over  objection  of  his  counsel,  as  to  the  depth 
to  which  he  bored  the  ten  inch  well.  The  fact  was  immaterial  to 
any  issue  in  the  case.  Nor  did  the  court  err  in  stating,  in  this 
connection,  that  there  was  no  issue  to  be  determined  except  the 
ownership  and  value  of  the  property.  In  this  statement,  after  careful 
examination  of  the  record,  we  agree. 

We  agree  with  the  trial  court  that  the  clause  in  the  contract  be- 
tween the  Annie  Bess  Oil  Company  and  appellee,  upon  which  appel- 
lants partly  rely  for  their  authority  to  take  this  property,  cannot  be 
so  construed.  This  appears  to  us  to  be  really  the  vital  point  in  the 
controversy.  The  contract  was  that  Decker  should  bore  1,500  feet, 
if  oil  was  not  sooner  found.  He  was  to  be  paid  $2,000  in  cash  and 
$3,000  in  stock  when  he  got  down  1,000  feet,  or  if  he  went  down 
1,500  feet  he  was  to  receive  $3,000  in  cash  and  $3,500  in  stock. 
The  contract  contains  this  provision: 

*lt  is  understood  and  agreed  that  in  event  that  the  said  H.  R. 
Decker,  j^arty  of  the  second  part,  expends  the  cash  received  from 
this  Company  and  the  proceeds  of  his  stock  as  provided  under  this 
contract  in  drilling  said  well,  and  the  required  depth  of  1,500  feet 
has  not  been  reached,  the  party  of  the  second  part  shall  not  be 
obligated  to  expend  any  more  money,  and  it  shall  be  optional  with 
the  Annie  Bess  Oil  Company  whether  they  shall  continue  the  drilling 
of  said  well  to  the  required  depth,  or  shall  abandon  same.  If  the 
well  is  taken  over  by  the  Annie  Bess  Oil  Company,  and  the  drilling 
continued,  the  said  H.  B.  Decker  hereby  agrees  that  the  said  Company 
shall  not  be  required  to  pay  any  more  than  actual  cost  for  drilling 
operations,  and  shall  have  the  free  use  of  the  drilling  outfit  and 
derrick  belonging  to  the  said  H.  B.  Decker,  party  of  the  second  part.*' 

No  oil  having  been  found  at  1,300  feet  the  work  was  discontinued. 
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Appellee  waa  paid  by  the  Oil  Company  $2,600  in  cash,  being  the 
pro  rata  price  for  1,300  feet,  and  his  pro  rata  of  stock  for  that  depth, 
and  discharged.  The  provision  of  the  contract  above  quoted  gave 
the  Oil  Company  no  right  to  take  possession  of  appellee's  well-boring 
outfit  and  continue  the  drilling.  It  contemplated  that  if  the  well 
was  taJcen  over  by  the  Oil  Company,  upon  tiie  contingency  referred 
to,  and  any  further  boring  was  done  it  would  be  done  by  appellee 
with  no  charge  for  use  of  his  machinery,  the  Oil  Company  paying 
only^  the  actual  cost  of  the  work.  It  does  not,  however,  appear  that 
this  contingency  occurred,  but  if  it  had  it  gave  no  right  to  the  Oil 
Company  to  seize  the  machinery  for  the  purpose  of  boring  the  well 
deeper. 

To  still  further  settle  the  question  of  the  right  claimed  By  appel- 
lants, the  evidence  does  not  show  any  assignment  to  Hill  by  the 
Oil  Company  of  its  rights  under  the  contract.  Appellants*  contention 
that  Hill  and  his  associates  had  a  right  based  upon  any  of  the  pro- 
visions of  the  contract  between  appellee  and  the  Oil  Company,  upon 
any  contingency,  to  take  possession  of  this  property,  is  utterly  ground- 
less. This  left  no  issue  to  be  determined  except  the  ownership  of 
the  property  by  appellee  and  its  value,  together  with  the  value  of  its 
hire  or  use.  The  court  was  correct  in  limiting  the  evidence  to  these 
issues. 

Appellants  also  undertook  to  justify  their  seizure  of  the  property 
and  to  defeat  appellee's  claim  under  the  plea  that  appellee  had 
turned  over  the  property  to  Muckelroy,  his  foreman,  in  payment  of 
a  debt,  which  would  have  been  nothing  more  or  less  than  a  sale  to 
him,  as  it  was  called  in  the  court's  charge.  Some  evidence  was  intro- 
duced upon  this  issue  which  was  submitted  to  the  jury  and  found 
against  appellants.  This  left  appellants  without  any  aefense,  and  the 
only  remaining  issues  were  the  value  of  the  property  and  of  its  use 
by  way  of  damages  for  the  detention.  The  question  of  exemplary 
damages  for  the  taking  was  not  submitted  to  the  jury. 

What  has  been  here  said  disposes  likewise  of  the  questions  raised 
by  the  assignments  of  error  from  seven  to  thirteen. 

The  fourteenth  assignment  of  error  is  overruled.  What  conver- 
sation occurred  between  the  witness  Lovejoy  and  Muckelroy,  Hall 
and  Hammond,  as  to  the  ownership  of  the  well-boring  outfit  was 
immaterial  and  irrevelant.  None  of  the  parties  had  any  authority 
to  represent  Decker  nor  was  he  bound  by  any  arrangement  made  with 
Muckelroy,  as  his  alleged  representative.  These  conversations  and 
arrangements  with  Muckelroy  were  not  admissible  to  prove  Muckelroy's 
ownership  of  the  property.  The  witness  was  afterwards  allowed  to 
testify  very  fully  as  to  appellee^s  admissions,  or  rather  his  failure  to 
deny,  Muckelroy's  statement  that  lie  was  the  owner  of  the  property, 
when  told  by  tiie  witness  that  he  had  made  such  statement. 

The  fifteenth  assignment  is  overruled. 

The  record  does  not  disclose  what  the  witness  would  have  said, 
if  allowed  to  answer  the  question  objected  to  in  the  sixteenth  assign- 
ment. 

There  is  no  merit  in  the  seventeenth  assignment.  Appellants 
seem  to  have  entirely  misconceived  the  purpose  of  requiring  the  jury 
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to  say  whether  the  property  had  a  special  value  to  appellee;  which 
was  to  authorize  special  proceedings  to  enforce  delivery  of  the  property 
to  him,  instead  of  a  SUtisfaction  of  the  judgment  therefor  by  paying 
its  value.  In  this  view  the  inquiry  was,  not  what  was  its  special 
value,  but  simply  if  it  had  a  special  value  to  appellee^  independent 
of  its  market  value  or  selling  or  intrinsic  value  generally.  (Art. 
1339,  Rev.  Stats.) 

The  proposition  presented  under  the  eighteenth  assignment  is  not 
supported  by  it.  The  witness  was  in  fact  permitted  ^'to  prove  the 
reasonable  rental  value  of  the  property/'  as  shown  by  the  statement 
under  the  proposition. 

The  witness  Lovejoy  testified  fully  as  to  the  market  value  of  such 
machinery  as  that  involved  in  the  suit.  He  then  testified,  over  ob- 
jection of  appellee,  that  he  had  known  of  machines  of  this  character 
being  offered  as  low  as  $800  and  that  they  could  be  bought  for  less 
than  $1,000.  TJpon  motion  of  appellee  this  was  stricken  out.  We 
do  not  think  that  evidence  of  isolated  sales  or  offers  to  sell  were 
admissible  to  establish  market  value.  Appellants'  contention  is  that 
the  market  value  of  the  property  was  the  measure  of  recovery,  and 
this  was  fully  shown  by  this  witness  without  objection.  It  is,  per- 
haps, proper  to  suggest  that  appellants  can  protect  themselves  against 
an  extravagant  valuation  by  returning  to  the  appellee  his  property,  in 
specie. 

H.  S.  Spangler  was  interrogated  by  appellee  as  to  the  reasonable 
value  of  the  property,  to  which  appellants  objected  as  irrelevant  and 
immaterial.  If  appellants  desired  to  place  their  objections  on  the 
ground  that  the  testimony  should  be  confined  to  the  market  value  they 
should  have  so  framed  their  objection  as  to  give  opposing  counsel 
and  the  court  notice  thereof.  There  is  every  reason  to  conclude  that 
the  witness  was,  in  fact,  testifying  as  to  the  market  value  and  that 
a  more  specific  objection  on  the  part  of  appellants  would  have  brought 
a  more  specific  question.  Neither  was  there  any  objection  to  the  ques- 
tion, addressed  to  the  specific  point  that  the  value  must  be  fixed  at  the 
time  of  the  trial.  Other  evidence  which  is  undisputed  tends  to  show 
that  there  was  no  change  in  the  value  from  the  date  referred  to  in 
the  question,  and  the  time  of  the  trial.  We  hold,  however,  that  in 
order  to  sustain  the  objections  to  the  question  and  answer,  raised  by 
the  assignments,  a  specific  objection  calling  the  attention  of  the 
court  to  the  grounds  of  the  objection  is  required.  There  was  no 
objection  that  the  witness  was  not  qualified  to  testify  as  to  the  value. 

What  we  have  here  said  disposes  also  of  the  twenty-first,  twenty- 
iiiird  and  twenty-fourth  assignments. 

The  twenty-second  assignment  is  without  merit 

It  does  not  appear  from  the  statement  under  the  twenty-fifth  as- 
signment that  any  ruling  was  made  by  the  court  or  any  exception 
taken  thereto.     The  assignment  appears  to  be  without  merit. 

The  testimony  of  Muckelroy^  and  Warnecke  as  to  the  custom  in 
boring  oil  wells,  that  the  contractor  should  furnish  the  casing,  which 
was  offered  by  appellants  for  the  purpose  of  showing  that  the  pipe 
sued  for  by  appellee  was  the  property  of  the  Annie  Bess  Oil  Company 
as   part   of   the   well,   under   the   contract,   was,   upon   objection   of 
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appellee  that  it  was  irreleyant  and  immaterial^  mled  out  by  the 
court  on  the  ground,  as  we  gather  from  the  record,  that  the  contract 
between  appellee  and  the  Company  had  been  cancelled  by  agreement 
between  them.  Appellee^s  brief  contains  no  answer  to  the  twenty- 
sixth  and  twenty-seventh  assignments  of  error  upon  the  point,  which 
present  some  difficulty.  We  overrule  the  assignments  for  the  reason 
given  by  the  trial  court  in  rejecting  the  evidence,  that  tiie  con- 
tract had  been  cancelled  and  annulled  by  agreement  between  appellee 
and  the  Oil  Company. 

None  of  the  remaining  assignments  present  any  reversible  error. 
(Walker  v.  Dickey,  98  S.  W.  Eep.,  664.) 

The  judgment  is  affinned. 


MAY,  1907. 


M.   BOSENBAUM   V.   MaRTHA   BOOHB. 
Decided  May  1,  1907. 

1^ — Slander — ^Damafir«s— Iioss  of  Beputation. 

In  an  action  for  slander  by  language  charging  plaintiff  with  theft  the  jury 
may  be  instructed  to  consider  injury  to  reputation  in  estimating  damages  with- 
out testimony  showing  actual  loss  of  reputation. 

8. — Slander — ^Privileged  Commnnioation. 

Where  the  father  of  an  unmarried  daughter,  living  with  him  and  under 
his  protection,  though  not  a  minor  undertakes  to  investigate  the  cause  of  her 
discharge  from  employment  by  defendant,  the  answer  made  to  his  demand  is  a 
privileged  communication,  which  can  not  be  made  the  basis  of  an  action  for 
slander,  though  the  investigation  and  inquiry  were  not  made  at  her  instance 
nor  with  her  knowledge,  but  such  communication  though  made  to  the  parent 
would  be  actionable  and  not  privileged  if  volunteered  by  defendant. 

Appeal  from  the  District  Court  of  Fannin  County.  Tried  below 
before  Hon.  Ben.  H.  Denton. 

McOrady  &  McMdhon,  for  appellant. — ^Plaintiflf,  being  an  unmarried 
daughter,  living  with  her  father,  under  his  protection,  care,  support, 
and  as  a  member  of  his  family,  entitled  him  to  ask  of  defendant 
why  he  had  discharged  her  from  his  employ  where  such  discharge 
was  without  explanation,,  under  suspicious  circumstances;  and  de- 
fendant's reply  to  her  father  that  he  discharged  her  for  stealing,  if 
defendant  so  believed  and  said  it  in  good  faith,  would  be  privileged, 
even  without  the  knowledge  or  consent  of  plaintiflF.  Missouri  Pac. 
By.  V.  Richmond,  73  Texas,  575;  Moore  v.  Butler,  48  N.  H.,  161; 
Lewifi  V.  Chapman,  16  N.  T.,  369;  Hix  v.  State  20  S.  W.  Eep.,  650; 
Ormsby  v.  Douglass,  37  N.  Y.,  477. 

Moore,  Parke  £  Birmingham  and  Thurmond  £  Steger,  for  appellee. 
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FISHER,  Chief  Justice. — This  is  an  action  of  slander  by  the  ap- 
pellee against  the  appellant,  and  judgment  was  rendered  in  favor 
of  the  former  for  the  sum  of  $500  actual  and  $500  exemplary 
damages. 

There  are  some  objections  urged  to  evidence  and  the  charge  of 
the  court  submitting  the  facts  raised  by  the  evidence,  on  the  ground 
that  there  is  a  variance  between  the  words  or  language  stated  in  the 
petition  as  the  basis  of  the  slander,  and  the  words  established  and 
proven  by  the  evidence.    These  assignments  are  overruled. 

The  fifth  assignment  of  error  complains  of  that  part  of  the  charge 
of  the  court  which,  in  eflfect,  instructs  the  jury  that  they  could  con- 
sider in  estimating  the  damages,  the  loss  of  reputation.  This  is 
objected  to  on  the  ground  that  there  is  no  testimony  as  to  any  loss 
or  injury  to  reputation.  Specific  proof  upon  this  point  need  not 
be  made.  It  is  a  question  to  be  passed  upon  by  the  jury  from  all 
of  the  evidence  in  the  record.  A  similar  question  was  directly  raised 
in  Belo  v.  Fuller,  84  Texas,  450,  and  it  was  there  held  that  evidence 
tending  to  show  that  the  plaintiff  had  suffered  or  sustained  loss  of 
reputation  was  not  necessary. 

In  reference  to  the  question  raised  in  the  10th  assignment  of 
error,  if  it  should  appear  upon  another  trial  that  Miss  Roche  ap- 
proached the  defendant  to  ascertain  the  reason  why  he  discharged 
her,  or  requested  him  to  repeat  the  statement  made  to  her  father, 
and  in  answer  thereto  he  gave  as  a  reason  or  repeated  the  statement 
at  her  request,  it  would  not  be  the  basis  of  an  action  for  slander. 

The  6th,  7th  and  8th  assignments  of  error  will  be  considered 
together.  The  trial  court,  as  a  part  of  subdivision  6  of  its  charge, 
in  effect  instructed  the  jury  that  the  statement  made  by  the  appellant 
to  appellee's  father  when  the  latter  requested  of  appellant  the  reason 
why  he  had  discharged  his  daughter,  would  not  be  privileged,  unless 
the  father  was  authorized  by  the  daughter  to  request  of  appellant 
the  reason  for  her  discharge.  The  objection  to  this  charge  is  based 
on  the  contention  that,  under  the  facts  of  this  case,  the  investigation 
and  inquiry  by  the  father  into  the  matter  of  discharge  from  her 
employment  by  the  appellant,  was  a  moral  and  l^al  duty  resting 
upon  the  father;  and  in  the  pursuit  of  the  inquiry  the  statement 
made  by  the  defendant  in  response  to  the  questions  asked  by  the 
father  would  be  privileged.  It  appears  from  the  facts  that  the  ap- 
pellee. Miss  Roche,  was  a  young  lady  22  years  of  age  at  that  time, 
that  she  lived  with  her  parents  and  was  a  member  of  the  family, 
and  the  father  testified  that  she  was  under  his  care  and  protection, 
and  that  he  was  supporting  her  as  far  as  she  needed  support,  and 
that  she  had  no  other  home. 

There  is  a  conflict  in  the  evidence  of  the  father  of  appellee  and 
of  the  appellant  as  to  what  occurred  at  the  interview  between  them. 
It  is  in  effect  shown  by  the  evidence  of  Mr.  Roche,  the  father,  that 
he  did  not  bring  up  the  subject  of  tlie  discharge  of  his  daughter 
by  the  appellant,  his  daughter  having  clerked  for  the  latter  in  his 
store,  but  that  he  went  to  the  appellant's  store  for  the  purpose  of 
purchasing  some  goods,  and  when  there  the  appellant  himself  brought 
up   the  subject  of  the  discharge  of  the   daughter,   and  voluntarily. 
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without  le&ponse  to  inquiry  from  the  father,  stated  the  reason  why 
the  daughter  was  discharged;  and  what  was  then  said  by  the  appellant 
is  one  of  the  statements  declared  upon  as  a  basis  for  the  slander. 
On  the  other  hand^  appellant,  in  effect,  testified  that  he  was  approached 
by  the  father  and-  was  requested  to  state  the  reason  why  his  daughter 
had  been  discharged,  and  in  response  to  that  request,  made  the 
statement  referred  to.  If  it  is  true,  as  stated  by  the  father,  that  the 
appellant  voluntarily  and  without  request,  stated  to  the  father  the 
reason  why  the  discharge  was  made,  the  statement  would  not  be 
privileged;  but  we  are  inclined  to  the  opinion  that  if  it  was  in  re- 
sponse to  a  request  m-ade  by  the  father,  in  view  of  the  facts  as 
stated,  the  statements  of  the  appellant  would  be  privileged.  Long  v. 
Peters,  47  Iowa,  239;  Eude  v.  Nass,  24  Am.  St.  Beps.,  718;  Moore 
V.  Butler,  48  N.  H.,  161 ;  Fresh  v.  Cutter  73  Md.,  91 ;  Hix  v.  State, 
20  S.  W.  Eep.,  560;  Davis  v.  State,  22  S.  W.  Bep.,  979;  Sharp  v. 
Bowlar,  45  S.  W.  Bep.,  90;  18  Am.  &  Eng.  Ency.  Law  (2d  ed.) 
1028,  1037.  Some  of  the  cases  cited  discuss  the  general  principles 
of  privileged  statements,  and  some  are  instances  in  which  responses 
made  to  inquiries  by  parents  who  are  investigating  charges  made 
against  their  minor  children  were  held  to  be  privileged;  and  in 
some  of  the  cases  it  does  not  appear  whether  the  children  slandered 
were  or  not  of  age.  But  the  principle  underlying  these  cases  is  that 
statements  made  in  response  to  an  inquiry  and  investigation  by  the 
parent  of  a  slander  against  a  child  which  is  under  his  care  and  pro- 
tection are  privileged. 

The  facts  in  this  case  show  that  Miss  Boche  was  living  with  her 
father  as  a  member  of  his  family,  and  under  his  care  and  protection; 
and,  although  she  had  reached  her  majority,  that  fact  did  not  relieve 
the  father  of  the  moral  duty  of  taking  such  steps  as  the  law  author- 
ized for  her  protection,  and  pursuing  the  course  natural  in  such  a 
case  of  investigating  accusations  and  charges  made  against  her  that 
affected  her  character  and  reputation.  And  in  performing  this  duty 
the  right  of  the  father  to  act  need  not  be  based  upon  the  authority 
of  the  daughter;  and  if,  as  before  said,  the  statement  of  the  appel- 
lant was  in  response  to  the  inquiry  made  by  the  father  in  the  pur- 
suit of  his  investigation,  the  communication  would  be  privileged. 
If,  on  the  other  hand,  it  was  a  voluntary  statement  made  by  the 
appellant,  not  in  response  to  an  inquiry  from  the  father,  it  would  not 
be  privileged. 

The  remaining  assignmente  have  been  examined  and  thev  present 
no  reversible  error,  but  for  the  reason  pointed  out,  the  judgment  is 
reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


Gulp,  Colorado  &  Santa  Fe  Bailway*  Company  v.  Comeb  Blue. 

Decided  May  1,  1007. 

1^— Xifoonduct  of  Tory — ^Averafiringr  ABgessment  of  Damages. 

No  abuse  of  the  discretion  of  the  court  in  refusing  a  new  trial  for  alleged 
misconduct  of  the  jury  appears  from  the  fact  that  the  assessment  of  damages 
was  reached  by  dividing  by  twelve  the  aggregate  of  the  amounts  named  by 
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each,  when  there  was  no  agreement  in  advance  to  abide  by  such  result^  but  it 
was  afterwards  adopted  by  the  jury  as  their  verdict. 

2. — ^Huisanoe — ^Damages — ^Depreciation  in  Value. 

The  owner  of  real  estate  may  recover  as  damages  the  depreciation  in  the 
value  of  his  property  by  the  erection  of  railway  stock  pens  near  it,  though 
property  in  the  town  generally,  including  his  own,  had  increased  in  value  since 
their  erection; 

8. — Same. 

The  owner  of  residence  property  may  recover  for  depreciation  in  its  value 
from  nuisance  by  bad  odors,  dust,  and  noise  from  stock  pens  erected  near  it, 
though  he  does  not  himself  reside  thereon. 


4. — Sam&— Evidence — ^Disturbance  of  Tenant. 

The  tenant  occupying  plaintiff's  premises  could  testify  to  disturbance  of 
bis  sleep  by  noise  from  adjacent  stock  pens  as  bearing  on  the  question  of  their 
effect  on  the  value  of  the  property. 

Appeal  from  the  District  Court  of  Coleman  County.  Tried  below 
before  Hon.  Jno.  W.  Goodwin. 

J.  W,  Terry  and  A.  H.  Cvlwell,  for  appellant,  by  their  6th  assign- 
ment of  error,  complained  of  the  charge  as  permitting  recovery  for 
depreciation  in  the  value  of  plaintiffs  property  by  odors,  noise  and 
dust  from  the  stock  pens,  because  the  evidence  showed  that  plaintiff 
"did  not  reside  on  the  premises  in  question;  that  same  was  not  his 
place  of  abode,  and  he  could  not  have  been  affected  by  any  bad  odor, 
noise  nor  dust  in  the  comfortable  enjoyment  of  said  premises,  and 
there  was  therefore,  no  evidence  to  justify  this  charge.^' 

The  seventh  assignment  complained  of  the  admission  of  testimony 
by  plaintiff^s  tenant,  that  he  could  not  sleep  on  account  of  the  noise 
from  the  stock  pens. 

E.  M.  Critz,  for  appellee. 

EIDSON",  Associate  Justice. — ^This  is  a  suit  by  appellee  against 
appellant  for  damages  to  certain  real  estate  owned  by  the  appellee 
in  the  town  of  Santa  Anna,  alleged  to  have  been  caused  by  the 
erection  of  the  stock  pens  of  the  appellant  near  said  real  estate. 
A  trial  in  the  court  below  resulted  in  a  verdict  and  judgment  in  favor 
of  appellee  in  the  sum  of  $215. 

Without  repeating  or  discussing  in  detail  the  testimony  as  shown 
by  the  record,  we  are  of  opinion  that  it  is  sufficient  to  support  the 
verdict  of  the  lury. 

Appellant's  fourth  assignment  of  error  complains  of  certain  alleged 
misconduct  of  the  jury  in  arriving  at  their  verdict  in  this  case,  which 
was  presented  in  its  motion  for  a  new  trial  as  a  ground  thereof. 
The  trial  court  heard  evidence  upon  the  issue  raised  by  this  ground 
of  the  motion,  and  overruled  the  motion  for  a  new  trial.  Such  a 
proceeding  is  authorized  by  Art.  1371,  as  amended  by  the  29th 
Legislature,  Acts  of  1905,  p.  21;  but  theretofore,  the  verdict  of  a 
jury  in  a  civil  case  was  not  permitted  to  be  impeached  by  proof 
of  the  misconduct  of  the  jury  while  deliberating  upon  the  case.    (St. 
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Louis,  S.  W.  By.  Co.  v.  Eicketts,  96  Texas,   71).     Said  article,  as 

emended,  provides  as  follows:  ^^Where  the  ground  of  the  motion  is 

on  account  of  the  misconduct  of  the  jury  or  the  officer  in  charge, 

or  because  of  any  communication  made  to  the  jury  or  because  the  jury 

received  other  testimony,  the  court  shall  hear  evidence  thereof,   and 

it  shall  be  competent  to  prove  such  facts  by  the  jurors  or  otherwise, 

by  examination  in  open  court;  and  if  the  misconduct  proven  or  the 

testimony  received  or  the  communications  made  be  material,   a  new 

trial  may,  in  the  discretion   of  the  court,   be  granted.*^     This   pro- 

yision  places  it  within  the  discretion  of  the  trial  court  to  grant  the 

new  trial  when  the  ground  upon  which  it  is  based  is  the  misconduct 

of  the  jury,  and  we  would  not  be  justified  in  revising  the  action  of 

the  trial    court   in   refusing    a   new    trial    where    the    application    is 

based  upon  such  ground,  unless  the  record  satisfies  us  that  the  trial 

court  has  abused  its  discretion  by  such  action.     The  only  juror  whose 

testimony   was   received   on   the   hearing   of   the   motion    for    a   new 

trial  testified,   in  substance,   that  there   were   diiferences   among   the 

jurors   as   to   the   amount   of   damages    to   which    the   plaintiff   was 

entitled,  and  the  amounts  ranged  from  $100  to  $500;  that  each  juror 

put  down  the  amount  he  was  in  favor  of  on  a  piece  of  paper  and 

put  it  in  a  hat,  and  some  one,  perhaps  the  foreman,  suggested  that 

Hiey  divide  the   aggregate   amount  by   12,   which  was   done,   and   it 

figured  out  just  a  fraction  less  than  $215,  and  they  agreed  to  make 

it  $215;  that  the  verdict  was  not  agreed  upon  until  after  the  result 

was   ascertained;   that   there  was  no   agreement   before   the   amounts 

were  put  down  and  the  result  ascertained  that  they  would  accept  such 

result  as  their  verdict. 

There  is  ample  testimony  in  the  record  to  support  the  amount  of 
the  verdict.  The  court  •  of  criminal  appeals,  which  by  virtue  of  a 
provision  of  the  Code  of  Criminal  Procedure  permits  the  misconduct 
of  a  jury  while  deliberating  upon  their  verdict  to  be  inquired  into, 
has  held  that  it  is  not  a  good  ground  for  a  new  trial  that  the  jury 
agreed  to  divide  by  12  the  sum  of  the  fine  and  imprisonment  sug- 
gested by  each  juror,  where  there  was  no  agreement  in  advance  to 
abide  by  the  result,  and  where  further  ballots  were  taken  before  a 
verdict  was  agreed  upon  (Hill  v.  State,  67  S.  W.  506).  We  think 
the  action  of  the  court  below  in  not  sustaining  the  ground  of  appel- 
lant's motion  for  a  new  trial  which  set  up  misconduct  of  the  jury 
while  deliberating  upon  their  verdict,  was  amply  justified  by  the 
evidence  adduced  upon  that  issue,  and  that  there  is  nothing  pre- 
sented in  the  record  tending  to  show  an  abuse  of  its  discretion  by 
such  action. 

There  was  no  error  in  the  refusal  of  appellant's  requested  special 
charge  N"o.  2.  If  appellee's  property  has  depreciated  in  value  by 
reason  of  the  erection  of  appellant's  stock  pens  near  it,  he  would  be 
entitled  to  recover  damages  on  account  thereof,  notwithstanding 
property  generally  in  the  town,  including  appellee's,  has  increased 
in  ynlue  since  the  erection  of  said  pens. 

The  paragraph  of  the  general  charge  of  the  court  complained 
of  in  appellant's  6th  assignment  of  error  was  not  erroneous.  This 
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charge  practically  follows  the  rule  laid  down  in  the  case  of  Denison 
ft  P.  S.  Ry.  Co.'  V.  O'Maley,  45  S.  W.,  227. 

The  testimony,  admission  of  which  is  complained  of  in  appellant's 
7th  assignment  of  error,  was  properly  admitted.  The  property  being 
used  for  residence  purposes,  this  testimony  tended  to  show  that  its 
value  for  that  purpose  was  depreciated  by  ilie  stock  pens  being  erected 
near  it. 

The  verdict  of  the  jury  was  amply  supported  by  the  testimony,  and 
is  not  excessive  in  amount. 

Finding  no  reversible  error  in  the  record,  the  judgment  of  the 
court  below  is  affiimed. 

Affirmed. 


LoN  Ratlifp  v.  Mhs.  W.  C.  Tinee. 

Decided  May  1,  1907. 

HarmleBS  Error — ^Appeal — ^Amendment. 

No  ground  for  reversal  of  a  judgment  on  appeal  from  Justice  Court  appears 
from  the  sustaining  of  exception  to  an  amendeJl  plea  setting  up  the  specific 
details  of  the  defense  of  payment,  pleaded  only  in  general  terms  in  the  court 
below,  though  the  exception  was  presented  after  announcement  of  ready  for 
trial  and  defendant  thereupon  was  refused  a  continuance  on  the  ground  of 
surprise  and  leave  to  file  a  trial  amendment,  when  the  record  showed  that  such 
defense  of  payment  was  submitted  to  the  jury  and  does  not  show  that  defendant's 
evidence  on  that  issue  was  not  admitted  under  his  general  plea. 

Appeal  from  the  County  Court  of  Palls  County.  Tried  below  be- 
fore Hon.  D.  H.  Boyles. 

Edgar  W.  Bounds,  for  appellant. 

Wm,  Shelton,  for  appellee. 

KEY,  Associate  Justice. — This  suit  originated  in  a  Justice  of 
the  Peace  Court,  and  was  finally  tried  in  the  County  Court,  where 
a  judgment  was  rendered  for  the  plaintiflP  for  $50  and  foreclosure 
of  a  landlord's  lien.  In  the  Justice's  Court  the  defendant,  in  addi- 
tion to  his  general  denial,  pleaded  payment,  and  in  reconvention 
for  damages.  In  the  County  Court  the  defendant  filed  an  amended 
answer  pleading  payment  in  general  terms,  as  in  the  first  answer, 
and  also  pleaded  the  facts  relied  on  to  show  payment.  The  court 
sustained  exceptions  to  those  parts  of  the  answer  which  went  into 
detail  and  stated  the  facts  relied  on  to  establish  payment,  and  that 
ruling  is  assigned  as  error,  but  the  only  proposition  presented  under 
the  assignment  is  that  the  exception  was  too  late,  because  it  was  not 
presented  until  after  the  parties  had  announced  ready  for  trial  and 
the  pleadings  had  been  read  to  the  jury.  While  it  may  have  been 
irregular  to  consider  the  exception  to  the  answer  at  that  time,  we 
see  no  reason  to  suppose  that  the  ruling  then  made  resulted  in  any 
injury  to  appellant.  His  general  plea  of  payment  was  not  stricken 
out  and  was  submitted  by  the  court's  charge  to  the  jury.  There 
is  no   statement   of  facts  in   the  transcript,   nor   is   it   shown  that 
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the  coxirt   refused   to   permit   appellant,   under   his   general    plea   of 
payment,  to  make  any  proof  he  desired. 

For  aught  that  appears  in  the  record,  it  may  be  that  he  put  in 
all  the  evidence  under  his  general  plea  of  payment  that  would  have 
been  offered  under  the  plea  that  was  stricken  out.  And  for  the 
same  reason  we  hold  that  reversible  error  is  not  shown  on  account 
of  the  refusal  of  the  court  to  permit  appellant  to  file  a  trial  amend- 
ment; nor  the  refusal  to  permit  him  to  withdraw  his  announce- 
ment of  readv  for  trial  and  continue  the  case  on  accoimt  of  sur- 
prise.  The  record. indicates  that  the  trial  judge  regarded  the  averments 
that  were  stricken  out  as  surplusage,  but  accorded  to  appellant 
the  full  benefit  of  his  general  plea  of  payment,  and  if  such  was 
the  course  pursued,  he  was  not  entitled  to  have  the  case  continued, 
and  no  harm  resulted  from  not  allowing  him  to  file  a  trial  amend- 
ment upon   the  subject   of   payment. 

No  reversible  error  is  shown,  and  the  judgment  is  affirmed. 

Affirmed. 


WOMACK    &    StURGIS    ET   AL.    V.    INTERNATIONAL    &    GrEAT    NORTHERN 

Bailroad  Company. 

Decided  ^fay  1,  1907. 

Baflway — ^Fir»— Burden  of  Proof — Charge. 

The  jury  having  been  properly  instructed  as  to  what  proof  would  establish 
a  prima  facie  case  of  negligence  against  a  railway  company  setting  out  fire  by 
sparks  from  its  engines,  it  was  not  error  to  plaintiff's  prejudice  to  chaige  that 
the  burden  of  proving  negligence  by  a  preponderance  of  the  evidence  was  upon 
him. 

Error  from  the  District  Court  of  Williamson  County.  Tried 
below   before  Hon.   V.   L.   Brooks. 

Finley,  Knight  &  Harris,  for  plaintiffs  in  error. — ^Where  the 
plaintiff  shows  that  the  fire  was  caused  by  a  spark  or  fire  emitted 
from  defendant's  engine,  the  burden  of  proof  is  upon  the  defendant 
to  show  that  its  engine  was  equipped  with  the  best  approved  spark- 
arresting  apparatus  in  general  use,  that  such  apparatus  was  in  good 
repair,  or  that  it  had  exercised  ordinary  care  to  keep  it  in  good 
repair,  and  the  engine  properly  handled ;  and  the  court  erred  in  the 
charge  upon  the  burden  of  proof  in  placing  the  burden  upon  the 
plaintiff  upon  all  these  issues.  Tyler  S.  E.  Ry.  v.  Hitchins,  63  S.  W. 
Rep.,  1069;  Texas  So.  Ry.  v.  Hart,  73  S.  W.  Rep.,  833;  St.  Louis, 
S.  W.  Ry.  V.  Goodnight,  74  S.  W.  Rep.,  583;  Galveston,  H.  &  S.  A. 
Ry.  V.  Home,  69  Texas,  643;  Houston  &  T.  C.  Ry.  v.  McDonough, 
1  Texas  App.  Civ.  Cases,  354;  Texas  Midland  v.  Moore,  74  S.  W. 
Rep.,  942. 

8.  R.  Fisher,  J.  H.  Tdllichet  and  S.  W.  Fisher,  for  defendant  in 
error. 

EIDSON",  Associate  Justice. — This  is  an  action  brought  in  the 
court  below  by  the  plaintiffs  in  error  against  the  defendant  in  error 
for  damages  for  the  alleged  burning  of  a  certain  building  and  the 
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contente  thereof  by  sparks  emitted  from  a  locomotive  engine^  owned 
and  operated  by  plaintiff  in  error. 

The  trial  before  a  jury  resulted  in  a  verdict  and  judgment  in 
favor  of  the  defendant  and  the  plaintiffs  have  brought  the  case  to 
this  Court  by  writ  of  error. 

The  question  -  raised  by  plaintiffs  in  error's  first  assignment  of 
error  was  certified  by  this  Court  to  the  Supreme  Court  for  decision, 
and  that  court  answered  the  question  against  plaintiffs  in  error's 
contention  (Womack  &  Sturgis  et  al.  v.  International  &  O.  N.  B.  R 
Co.,  100  Texas,  453.) 

Plaintiffs  in  error's  second  assignment  complains  of  the  following 
paragraph  of  the  main  charge  of  the  court  below:  ^'The  burden  of 
proof  is  upon  the  plaintiffs  in  this  case  to  establish  facts  entitling 
them  to  recover  under  this  charge  by  a  preponderance  of  the  evidence, 
and  unless  you  believe  that  they  have  done  so,  you  will  return  a 
verdict  for  the  defendant."  Their  contention  is  that  the  plaintiffs  in 
this  case  made  a  prima  facie  case  entitling  them  to  recover  when 
they  proved  that  the  fire  was  caused  by  a  spark  emitted  from  de- 
fendant's engine,  and  that  in  order  to  rebut  such  prima  facie  case 
it  devolved  on  defendant  to  prove  that  its  engine  was  equipped 
with  the  best  approved  spark  arresting  apparatus  in  general  use, 
that  such  apparatus  was  in  good  repair,  or  that  it  had  exercised 
ordinary  care  to  keep  it  in  good  repair  and  the  engine  properly  handled, 
whereas  the  above  instruction  had  the  effect  to  place  the  burden 
upon  the  plaintiffs  upon  all  the  above  issues.  We  do  not  think  the 
paragraph  of  the  main  charge  of  the  court  complained  of,  when 
construed  in  connection  with  other  paragraphs  thereof,  which,  in 
effect,  instructed  the  jury  what  facts  were  necessary  to  be  proven 
by  the  plaintiffs  in  error  to  make  a  prima  facie  case  in  their  favor, 
and  what  facts  were  necessary  to  be  proven  by  the  defendant  in 
order  to  rebut  such  prima  facie  case,  subject  to  any  of  the  criticisms 
urged  against  it  by  plaintiffs  in  error  (St.  Louis  S.  W.  Ry.  Co. 
V.  Moss,  37  Texas  Civ.  .App.,  461;  Gulf,  C.  &  S.  P.  Ry.  Co.  v. 
Johnson,  67   S.  W.   Rep.,   182). 

The  judgment  of  the  court  below  is  affirmed. 

sAffirmed. 

Writ  of  error  refused. 


First  National  Bank  of  Honey  Grove  v.  J.  H.  Baldwin. 

Decided  May  1,  1907. 

1. — ^Fraudulent  Bepresentatlons — Charge. 

In  an  action  for  damages  by  false  representations  alleged  to  have  been 
made  by  defendant  and  his  agent  in  procuring  the  contract,  it  was  error  to 
charge  the  jury  that  plaintiff  must  show  such  representations  by  defendant  and 
his  agent;  making  them  by  either  was  sui&cient. 

8. — Same— Irrelevant  Evidence. 

In  an  action  to  recover  damages  for  false  representations  inducing  the  mak- 
ing of  a  contract  evidence  that  plaintiff  had  endeavored  to  overreach  or  oppress 
defendant  in  the  transaction  and  of  advice  g^ven  to  defendant  by  his  attorneys 
was  not  material  to  the  issue  and  was  prejudicial  to  plaintiff. 
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Appeal  from  the  District  Court  of  Fannin  County.  Tried  below 
before  Hon.  Ben.  H.  Denton. 

Gross  £  Gross  and  McOrady  &  McMahon  for  appellant. 
Thurmond  £  Sieger  and  Baldwin  &  Christian^  for  appellee. 

KEY,  Associate  Justice. — Appellant  brought  this  suit  against 
appellee,  seeking  to  recover  damages  on  account  of  deceit  alleged 
to  have  been  practiced  by  appellee  and  his  agent,  J.  C.  Baldwin. 
Appellant  alleged  in  its  petition,  that,  appellee  being  indebted  to 
it  in  a  large  sum  of  money,  an  agreement  was  entered  into  between 
them  by  which  appellee  was  to  convey  to  appellant  certain  tracts  of 
land  in  Fannin  County  and  1,400  acres  of  land  in  Haskell  County. 
It  was  alleged  that  appellee  and  his  agent  represented  to  appellant 
that  he  was  the  owner  of  and  held  the  superior  title  to  all  the 
Haskell  County  land;  that  appellant  was  ignorant  upon  that  subject, 
and  relied  upon  such  representations;  that,  in  fact,  he  had  no  title  to 
400  acres  of  that  land  worth  $3,200,  and  which  was  accepted  by  appel- 
lant at  that  price.  The  averments  of  deceit  and  fraud  were  much 
fuller  than  are  here  stated,  and  were  sufficient,  if  true,  to  entitle 
the  appellant  to  recover. 

The  defendant's  answer  contained  special  exceptions,  a  general 
demurrer,  a  general  denial  and  a  voluminous  special  plea,  setting 
up  appellee's  version  of  the  negotiations  which  culminated  in  the 
contract  of  settlement  attached  to  appellant's  petition. 

The  case  was  submitted  to  a  jury  upon  special  issues,  which 
we  regard  as  commendable  practice,  especially  in  cases  of  this  kind. 
However,  the  defendant  requested  and  the  court  gave  the  follow- 
ing instructions,  which  is  assigned  as  error : 

*TTie  burden  of  proof  is  on  the  plaintiff  to  show  that  the  defendant 
and  J.  C.  Baldwin  made  false  and  fraudulent  representations  to 
the  plaintiff's  board  of  directors  or  to  W.  H.  Gross  and  unless  you 
believe  that  plaintiff  complied  with  this  burden  you  will  answer 
all  questions  with  reference  to  this  matter  against  the  plaintiff 
and  in  the  negative." 

We  sustain  appellant's  second  proposition  under  the  assignment 
addressed  to  this  charge,  which  is  to  the  effect  that  it  was  error 
to  instruct  the  jury  that  appellant  could  not  recover,  unless  it  showed 
by  a  preponderance  of  the  evidence  that  both  the  defendant  and 
his  agent  made  false  and  fraudulent  representations.  The  vice 
in  this  charge  is  the  word  ''and"  instead  of  "or,"  between  the  words 
"defendant"  and  "J.  C.  Baldwin."  There  was  testimony  tending 
to  show  that  such  representations  were  made,  some  of  them  by  the 
defendant  himself,  others  by  his  agent  J.  C.  Baldwin,  and  some 
by  both  of  them.  Proof  of  misrepresentations  made  by  either  would 
have  entitled  the  plaintiff  to  recover,  yet  the  charge  is  susceptible 
of  the  construction  that,  in  order  for  the  plaintiff  to  recover,  the 
burden  rested  upon  it  to  show  that  fraudulent  representations  were 
made  by  both  the  defendant  and  his  agent,  and,  for  this  reason, 
the  charge  was  misleading  and  erroneous. 
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Appellant's  brief  contains  several  assignments  of  error  complain- 
ing of  rulings  made  by  the  court  admitting  certain  testimony. 
Those  which  relate  to  testimony  bearing  upon  the  question  of  value, 
and  those  which  relate  to  testimony  bearing  upon  the  issue  of  the 
settlement  of  the  matter  in  controversy  which  was  pleaded  by  appel- 
lee, are  overruled.  Those  which  complain  of  other  testimony  as 
irrelevant  and  immaterial,  are  sustained.  The  defendant  did  not 
in  his  answer  seek  aflSrmative  relief  upon  the  ground  that  he  had 
been  overreached  or  defrauded;  and  it  was  immaterial  whether  those 
who  represented  the  plaintiff  in  the  transaction  referred  to  desired 
to  get  more  of  his  property  than  they  did,  and  the  evidence  admitted 
along  that  line  should  have  been  excluded.  And  the  same  may  be 
said  in  reference  to  the  testimony  showing  that  the  defendant  was 
extensively  engaged  in  the  cotton  business  at  Windon,  and  that  before 
making  the  settlement  with  the  plaintiff  he  conferred  with  his  attor- 
neys, and  the  advice  given  him  by  his  attorneys.  All  such  testimony 
was  irrelevant  and  immaterial  and  should  not  have  been  admitted 
over  objection,  and  some  of  it  was  calculated  to  prejudice  the  plain- 
tiff with  the  jury. 

For  the  errors  pointed  out,  the  judgment  is  reversed  and  the  cause 
remanded. 

Reversed  and  Remanded. 


New  York  Life  Insurance  Company  v.  Rosa  L.  Sides. 

Decided  May  1,  1907. 

Dlsqualiflcatioii  of  Judge — ^Mutual  Insuranoe. 

A  judge  who  is  a  holder  of  a  policy  in  a  mutual  insurance  company,  pay- 
able to  his  wife  on  his  death,  but  entitling  him  at  the  end  of  twenty  years 
to  participate  in  dividends  from  the  accumulated  profits,  has  such  pecuniary 
interests  in  the  result  of  a  suit  by  the  beneficiary  of  a  policy  against  the 
company  as  to  disqualify  him  from  trying  it. 

Appeal  from  the  District  Court  of  Van  Zandt  -  County.  Tried 
below  before  Hon.  R.  W.  Simpson. 

Locke  &  Locke    (James  H.   Mcintosh,  of  counsel),   for  appellant. 

Wynne  &  Blanks,  for  appellee. 

EIDSON,  Associate  Justice. — This  is  an  action  brought  by  the 
appellee  in  the  court  below  against  the  appellant  to  recover  upon  a 
policy  of  insurance.  The  trial  in  the  court  below  resulted  in  a  verdict 
and  judgment  in  favor  of  the  appellee  for  amount  of  the  policy  with 
interest,  attorney's  fees  and  costs  of  suit. 

Appellant's  first  assignment  of  error  contends  that  the  Hon.  R. 
W.  Simpson,  the  District  Judge  who  presided  at  the  trial  of  this 
case  in  the  court  below,  was  disqualified  to  sit  therein,  because  at 
said  time  he  was  a  policy-holder  in  the  defendant  company,  and 
the  defendant  company  was  a  mutual  life  insurance  company  which 
had  no  capital  stock  and  whose  only  owners  were  its  policy-holders. 
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It  appears  from  the  affidavit  of  the  trial  judge  which  was  submitted 
in  support  of  the  ground  of  appellant^s  motion  for  a  new  trial, 
which  set  up  the  trial  judge^s  disqualification  to  try  the  case,  and 
which  affidavit  is  embraced  in  the  statement  of  facts,  that  the 
defendant  company  is  a  mutual  life  insurance  company,  which  has  no 
capital  stock  and  no  owners  other  than  its  policy-holders;  that  Judge 
Simpson  had  at  the  time  of  the  trial  a  policy  issued  upon  his  life 
by  the  company,  whereby  it  agreed  to  pay  to  his  widow  the  sum  of 
$5,000,  and  also  agreed  to  pay  to  him  at  the  end  of  twenty  years,  if 
he  should  be  living  and  the  policy  should  be  in  force  at  that  time, 
the  share  of  the  accumulated  profits  of  the  company  apportionable 
to  said  policy. 

We  think  that  this  testimony  shows  that  the  trial  judge,  as  one  of  the 
owners  of  the  appellant  company,  is  one  of  the  owners  of  and  neces- 
sarily directly  interested  in  the  assets  of  the  company,  in  the  pro- 
portion that  the  amount  of  his  policy  bears  to  the  aggregate  amount 
of  policies  issued  and  outstanding  at  the  time,  and  that  he  would 
necessarily  suffer  a  pecuniary  loss  by  a  judgment  against  the  appel- 
lant which  vrould  have  to  be  collected  out  of  its  assets  (City  of 
Oak  Cliff  V.  State  of  Texas,  97  Texas,  393).  We  therefore  conclude 
that  Judge  Simpson,  who  tried  this  case  in  the  court  below,  was 
disqualified  and  that  the  trial  of  the  case  before  him  was  a  nullity; 
and  hence,  the  judgment  of  the  court  below  will  be  reversed  and  the 
cause  remanded. 

Reversed  and  Remanded, 


J.  H.  Smith  v.  L.  H.  Ernest. 

Decided  May  1,  1907. 

1.— Finding  of  Fact — "So  Exoeption — Condnsiye. 

When  an  appellant  has  failed  to  except  to  the  findings  of  fact  by  the 
trial  judge  he  can  not  complain  of  the  same  on  appeal. 

2. — Chanere  in  Pnblio  Boad — ^Power  of  Commissioner's  Court. 

The  power  to  determine  whether  a  proposed  change  in  a  public  road  would 
be  for  the  benefit  of  the  public,  is  vested  in  the  Commissioner's  Court,  and  its 
decision  in  such  cases  can  not  be  reviewed  unless  an  abuse  of  said  power  is 
clearly  shown.  The  mere  fact  that  the  proposed  change  would  lengthen  the 
road,  is  not  sufficient. 

Appeal  from  the  District  Court  of  Atascosa  County.     Tried  below 
before  Hon.  E.  A.  Stevens. 

James  A.  Waltom  and  James  Raley,  for  appellant. 

Geo.  M.  Martin  and  W.  W.  Walling,  for  appellee. 

NEILL,  AlSSOCiate  Justice. — This  suit  was  brought  by  the  appel- 
lant against  appellee  to  enjoin  him  from  in  any  manner  obstructing 
and  closing  up  any  part  of  the  Pleasanton  and  Tobey  road.  A  tem- 
porary writ  of  injunction  was  issued  as  prayed  for,  and  upon  final 


248  Texas  Civil  Appeals  Reports^  Vol.  46.  [May, 

hearing  of  the  case  such  injunction  was  so  modified  as  to  restrain 
the  defendant  from  closing  that  portion  of  the  road  mentioned  in 
plaintiflf's  petition  which  passes  over  defendant's  land  until  he  should 
haye  fully  complied  with  the  order  of  the  Commissioner's  Court 
authorizing  him  to  change  said  road.  *T*hat  is,  until  he  (defendant) 
shall  have  procured  a  right  of  way  over  the  lands  to  be  trisiversed 
by  the  proposed  change  in  said  road  and  prepared  it  for  public  use 
in  a  manner  acceptable  to  the  Commissioner's  Court  of  Atascosa 
County,  and  when  the  new  road  shall  have  been  accepted  by  said  Com- 
missioner's Court  said  injunction  shall  thereupon  cease  to  be  of  force 
and  effect." 

The  first  assignment  of  error  is,  that  **The  court  erred  in  refusing 
to  make  the  injunction  perpetual,  for  the  record  shows  that  the  Com- 
missioner's Court  made  no  order  changing  the  road,  but  attempted 
to  delegate  its  power  to  defendant,  Ernest."  This  assignment  involves 
the  question  whether  an  order  was  made  by  said  court  changing  said 
road.  We  will  observe,  before  considering  the  evidence,  that  plaintiff 
alleges  in  his  petition,  "That  said  defendant,  on  May  15,  1906, 
went  before  the  Commissioner's  Court  of  Atascosa  County  and  got 
an  order  permitting  him  to  change  said  road  from  a  point  where 
said  road  leaves  the  Pleasanton  and  Pearsall  road;  thence  with  the 
Pleasanton  and  Pearsall  road  to  the  west  line  of  Sur.  No.  1546; 
thence  South  with  west  line  of  said  survey  to  S.  W.  corner  of  said 
survey;  thence  in  a  southwesterly  direction  to  the  Pleasanton  and 
Tobey  road,  said  change  was  to  be  made  without  expense  to  the 
county."  It  appears  from  the  statement  of  facts  that,  **The  de- 
fendant introduced  an  order  of  the  Cpnmiissioner's  Court  authorizing 
the  change  in  the  Pleasanton  and  Tobey  road  which  plaintiff  seeks 
to  enjoin,  wliich  order  recites  that  the  change  was  to  be  made  at 
the  expense  of  the  defendant,  Ernest." 

Besides,  the  trial  court  in  its  conclusions  of  fact,  which  were  not 
excepted  to  by  the  appellant,  found  "That  on  May  15,  1906,  the 
Commissioner's  Court  of  said  County,"  (Atascosa)  "upon  the  appli- 
cation of  one  freeholder  in  the  precinct  where  said  road  lies,  after 
investigation  by  said  Court  and  by  unanimous  consent  of  all  the 
Commissioners  elected,  passed  an  order  changing  the  course  of  said 
road."  The  rule  is  well  established  that  where  one  has  failed  to 
except  to  the  findings  of  fact  in  the  court  below,  he  will  not  be 
heard  to  complain  of  such  findings  upon  appeal.  Continental  Ins.  Co. 
V.  Milliken,  64  Texas,  48;  Drake  v.  Davidson,  66  S.  W.  Rep.,  891; 
Buster  v.  Warren,  80  S.  W.  Bep.,  1065 ;  Jamison  v.  Alvarado  Compress 
Co.,  99  S.  W.  Bep.,  1053.  Therefore,  ihis  finding  of  the  trial  court 
must  be  taken  as  conclusive  of  the  fact  that  the  Commisrioner's 
Court  did  pass  an  order  changing  the  course  of  said  road.  Arts. 
4672  and  4696  expressly  empower  said  court  to  make  such  change 
in  public  roads;  and,  the  one  in  question  being  of  the  third  class, 
the  application  to  the  court  for  the  change,  needed  only  to  be  signed 
by  one  freeholder  of  the  precinct.  The  findings  of  the  trial  court 
show  that  the  required  application  was  made  to  the  Commissioner's 
Court  and  that  it  complied  with  the  provision  of  the  statute  in  mak- 
ing such  order.    That  the  order  provided  the  change  should  be  made 
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at  the  expense  of  the  defendant,  did  not  affect  its  validity,  nor  in 
any  way  prejudice  the  plaintiff. 

The  second  assignment  of  error  is,  ^TThe  court  erred  in  holding 
that  the  Commissioner's  Court  could  give  permission  to  defendant 
to  change  the  public  road  without  first  making  investigation,  and 
concluding  that  the  change  would  be  for  the  benefit  of  the  public; 
for  the  change  would  not  shorten  the  road  but  lengthen  it.^'  Wc 
fail  to  perceive  anything  in  the  record  indicative  of  such  a  holding 
by  the  trial  court.  On  the  contrary,  the  findings  of  the  District 
Court,  when  viewed  in  the  light  of  the  evidence,  tend  to  show  that 
the  change  will  benefit  the  public,  and  that  the  order  was  made  after 
investigation  by  the  Court.  It  was  for  the  Commissioner's  Court 
to  determine  whether  the  proposed  change  in  the  road  would  be  for 
the  benefit  of  the  public,  and  its  decision  of  the  matter  cannot  be 
reviewed  unless  it  is  clearly  shown  that  there  was  an  abuse  of  the 
power  delegated  to  it  by  the  Legislature,  to  the  detriment  of  the 
public  or  some  of  its  individual  members.  That  the  road  would 
be  lengthened  by  the  change,  does  not  show  such  abuse;  for,  some- 
times, "the  shortest  way  through  is  the  longest  way  around.'' 

It  is  complained  by  the  third  assignment  that  "The  court  erred 
in  holding  that  the  Commissioner'a  Court  could  make  a  legal  order 
changing  a  public  road  without  giving  notice  to  those  interested 
in  the  naatter."  The  court  made  no  such  holding,  that  we  can  find 
in  the  record.  It  should  be  presumed  in  favor  of  the  order,  in  the 
absence  of  proof  to  the  contrary,  that  the  court  took  every  preliminary 
step  essential  to  its  validity. 

The  fourth  assignment  is  not  in  the  record,  nor  is  it  insisted  on. 
The  fifth  is:  "The  court  should  have  made  the  injunction  perpetual, 
because  the  defendant  swore  that  he  would  put  the  road  through  the 
Tobey  paMure  and  fence  the  present  road  whether  he  got  permis- 
sion from  the  owner  or  not."  The  injunction,  as  modified  by  the 
final  decree,  restrains  the  defendant  from  fencing  the  present  road 
until  he  fully  complies  with  the  order  of  the^  Commissioner's  Court 
making  the  change.  This  frees  plaintiff  from  any  danger  of  defend- 
ant's doing  what  he  swore  he  would  do.  Besides,  we  know  of  no  prin- 
ciple which  requires  the  District  Court  to  render  ineffective  a  valid 
order  of  the  Commissioner's  Court  upon  the  ground  that  a  party 
swore  tliat  he  would  do  an  act  in  derogation  of  it. 

There  is  no  error  in  the  judgment  and  it  is  affirmed. 

Affirmed. 


J.  D.  A.  McLellan  v.  Brownsville  Land  &  Irrigation  Company. 

Decided  May  1,  1907. 

1. — ^Flooding  Land — ^Liability. 

The  owner  of  land  which  he  knows  is  liable  to  be  flooded  by  water  from 
the  ditches  of  an  adjacent  irrigation  plant,  is  not  required  to  desist  from  plant- 
ing crops  on  said  land  nor  to  build  ditches  or  embankments  to  perfect  his  crops 
or  land.  It  is  the  duty  of  the  owner  of  the  irrij^tion  plant  to  so  construct 
its  ditches  and  use  its  property  as  not  to  injure  others. 
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8. — Same— Preyentlng  Injury. 

Where  one  person  Buffers  injury  by  the  carelessness  of  another,  occurring 
unexpectedly,  and  in  a  transitory  manner,  the  one  so  suffering  must  go  to  some 
trouble  or  expense  to  avoid  or  lessen  the  damage;  but  if  the  injury  be  a  con- 
tinuing one,  and  the  person  causing  the  same  has  equal  knowledge  of,  and 
opportunity  to  prevent,  the  damage,  it  is  his  duty  to  prevent  it,  and  ne  can  not 
avoid  responsibility  by  showing  that  the  person  injured  might  have  avoided  the 
damage  by  a  slight  expense. 

8. — ^Bill  of  Exception — ^Duty  of  Jndge. 

It  is  the  duty  of  a  trial  judge  to  hear  courteous  objections  to  evidence  and 
rule  upon  the  same,  or  to  give  a  bill  of  exception  to  his  refusal  to  hear  such 
objections. 

Appeal  from  the  District  Court  of  Cameron  County.  Tried  below 
before  Hon.  Stanley  Welch. 

Creager  dk  Hudson,  for  appellant. — ^The  fact  that  appellant's  land 
had  been  overflowed  from  natural  causes  and  his  crops  destroyed 
previous  to  the  time  appellee  caused  it  to  be  overflowed  would  not 
in  any  way  relieve  appellee  from  liability  for  damages  caused  by 
it,  in  negligently  and  willfully  flooding  and  overflowing  same.  Clark 
V.  Dyer,  81  Texas,  343;  San  Antonio  &  A.  P.  Ry.  Co.  v.  Qurley,  83 
S.  W.  Rep.,  842;  Texas  &  P.  Ry.  Co.  v.  Padgett^  14  Texas  Civ. 
App.,  436;  Cooley  on  Torts,  p.  679. 

It  is  not  contributory  negligence  for  the  land  owner  to  plant  crops, 
without  erecting  levees  around  same,  with  knowledge  that  his  land 
may  be  overflowed,  if  the  overflow  is  threatened  by  reason  of  the 
wrongful  or  tortious  acts  of  another.  The  law  will  not  permit  the 
promoter  of  a  wrong,  by  means  of  such  wrong,  to  deprive  the  owner 
of  the  use  of  his  property,  or  to  require  him  to  use  it  at  his  peril. 
Clark  V.  Dyer,  81  Texas,  343 ;  Cooley  on  Torts,  p.  679 ;  8  Am.  &  Eng. 
Encyc.  of  Law  (2d  ed.),  p.  606;  30  Am.  &  Eng.  Encya  of  Law  (2d. 
ed.),  p.  338. 

It  is  no  defense  to  an  action  for  wrongfully  discharging  water  on 
the  plaintiff^s  land  and  could  not  establish  negligence  on  his  part 
to  show  that  the  plaintiff  failed  to  erect  levees  or  embankments 
to  protect  his  land,  unless  it  is  also  shown  that,  with  the  means 
at  his  disposal,  plaintiff  could  have  constructed  same;  that  he  could 
have  done  so  by  moderate  expense  and  ordinary  effort  and  cAe, 
and  that  the  construction  of  such  levees  or  embankments  would  not 
have  resulted  in  injury  to  contiguous  land  or  property.  Austin  & 
K  W.  Ry.  Co.  V.  Anderson,  85  Texas,  89;  Galveston,  H.  &  S.  A. 
Ry.  Co.  V.  Borsky,  2  Texas  Civ.  App.,  545 ;  Galveston,  H.  &  S.  A. 
Ry.  Co.  V.  Rvan,  21  S.  W.  Rep.,  1013;  Gulf,  C.  &  S.  P.  Ry.  Co. 
V.  Reed,  22  S.  W.  Rep.,  283;  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Simonton, 
2  Texas  Civ.  App.,  559;  Cooper  v.  Citv  of  Dallas,  83  Texas,  242; 
Texas  &  St.  L.  Ry.  Co.  v.  Young,  60  Texas  201;  Waco  Water  Co. 
V.  Cauble,  47  S.  W.  Rep.,  538;  8  Am.  &  Eng.  Encyc.  of  Law,  (2d. 
ed.),  pp.  606  and  607;  Field  on  Damages,  sec.  21. 

Appellant  would  have  had  the  right  to  recover  of  appellee  the 
damages  sustained  by  him,  no  matter  what  may  have  been  the  source 
from  which  the  water  dama^g  him  came,  if  as  a  matter  of  fact 
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said  water  was  conveyed  onto  his  farm  by  reason  of  the  drainage 
ditches  constructed  by  appellee.  Qembler  v.  Echterhoff,  57  S.  W. 
Sep.,  313;  30  Am.  &  Eng.  Encyc.  of  Law  (2d  ed.),  pp.  335  and  336. 

James  B.  Wells  and  Kleberg,  Davidson  &  Neethe,  for  appellee. — 
That  the  question  as  to  whether  or  not  a  certain  state  of  facts  is 
negligence  or  contributory  negligence,  is  a  question  for  the  jury. 
International  &  Q.  N.  By.  Co.  v.  Gray,  65  Texas,  32,  36;  Missouri 
Pac.  Ry.  Co.  v.  Eogers,  91  Texas,  66;  Galveston,  H.  &  S.  A.  Ry.  Co. 
V.  Sweeney,  14  Texas  Civ.  App.,  219. 

Causa  proxima  non  remota,  spectatur,  Jones  v.  George,  61  Texas, 
345,  353;  Texas  &  Pac.  Ry.  Co.  v.  Reed,  88  Texas,  439;  Texas  & 
Pac.  Ry.  Co.  v.  Bigham,  90  Texas,  223;  Smith  v.  Texas  &  Pac.  Ry. 
24  Texas  Civ.  App.,  92;  Central  Texas  &  N.  W.  Ry.  v.  Hoard,  49 
S'.  W.  Bep.,  142. 

The  court  did  not  err  in  its  charge,  because  if  the  damage  to  appel- 
lanVs  crops  was  caused  by  the  natural  lay  of  the  land,  and  not  by 
any  act  of  the  defendant  corporation,  then  defendant  would  not  be 
liable  for  such  damages.  As  to  scope  of  general  denial:  GriflBn  v. 
Chubb,  7  Texas,  603,  612;  Smothers  v.  Field,  65  Texas,  435. 

The  court  did  not  err  in  failing  to  return  the  plaintiff  or  his 
cdunsel  the  bill  of  exception  proposed  by  him,  and  in  failing  to 
attach  the  same  and  file  it  with  the  other  bills  of  exception  granted 
by  the  court.  The  judge,  upon  whom  the  statute  imposes  the  duty 
of  settling  the  bill  of  exception,  having  found  the  one  proposed  by 
plaintiff's  counsel  to  be  incorrect,  settled  a  bill  of  exception  in  ac- 
cordance with  the  facts  as  they  occurred  upon  the  trial  of  the  case. 
Arts.  1366,  1367,  1368,  Rev.  Stat,  of  Texas,  1895;  Firebaugh  v. 
Ward,  51  Texas,  409. 

FLY,  Associate  Justice. — Appellant  sought  to  recover  damages 
arising  from  the  destruction  of  his  sorghum  and  cotton  crops  in  the 
year  1904,  by  water  which  was  collected  by  appellee  from  the  Rio 
Grande  and  caused  to  flow  over  his  land.  The  cause  was  tried  by 
jury  and  resulted  in  a  verdict  and  judgment  for  appellee. 

The  facts  do  not  present  a  case  where  a  calamity  has  suddenly 
come  upon  a  party,  and  the  evil  effects  of  which  he  has  used  no 
efforts  to  mitigate  or  avert,  but  it  is  a  case  in  which  a  citizen  who 
has  had  land  leased  for  several  years,  plants  his  crop  on  that  land, 
although  since  he  leased  the  land  a  corporation  has  placed  an  irri- 
gation plant  in  proximity  to  his  land.  Was  it  his  duty  to  refrain 
from  the  use  of  his  land  or  to  build  embankments  to  protect  his  crops 
from  an  anticipated  flow  of  water  from  the  irrigation  plant?  Those 
are  the  questions  we   endeavor  to   answer  in   the  following  opinion. 

The  court  charged  the  jury  as  follows:  "If  you  believe  from  the 
evidence  that  the  Tule  Grande,  upon  which  the  plaintiff  was  engaged, 
in  1904,  was  at  the  time  he  planted  his  crops  thereon  of  cotton  and 
sorghum  a  well  defined,  known  and  recognized  lake,  natural  basin 
or  depression  into  which  the  rainfall,  storm  overflows  and  drainage 
waters  from  the  surrounding  country  flowed  and  was  accustomed 
to  there  accumulate  and  stand,  and  that  same  was  well  known  to 


252  Texas  Civil  Appeals  Reports,  Vol,  46.  [May, 

plaintiff  at  that  time;  that  his  crops  thereon  planted  during  the  year 
1903  were  destroyed  by  water  flowing  into  and  collecting  in  said 
Tule  Grande;  and  you  believe  that  with  such  knowledge  (if  any)  his 
planting  upon  the  land  of  the  said  Tule  Grande  was  a  failure  to  use 
such  care  as  a  person  of  ordinary  prudence  would  have  used  under 
the  same  or  similar  circumstances,  and  was  negligence,  and  that  such 
negligence  (if  any)  contributed  to  or  caused  the  destruction  of  the 
plaintiff's  growing  crops  (if  they  were  destroyed)  the  plaintiff  could 
not  recover  herein  and  your  verdict  will  be  for  the  deiendant.''  To 
paraphrase  the  charge:  "If  you  find  that  the  plaintiff  planted  his 
crop  on  his  land  in  1903  and  had  it  destroyed  by  the  natural  over- 
flow of  the  waters,  he  could  not  recover  for  the  destruction  of  his 
crops  in  1904  although  the  crop  was  not  injured  by  any  natural 
overflow,  but  was  destroyed  by  the  acts  of  defendant  in  pumping 
water  out  of  the  Bio  Grande  in  such  quantities  that  it  overflowed 
plaintiff's  land/'  Such  a  proposition  of  law  cannot  be  entertained 
for  a  moment  It  would  not  matter  how  negligent  and  careless  appel- 
lant may  have  been  in  planting  his  crop  in  a  depression  which  was 
subject  to  overflow,  that  carelessness  would  not  authorize  any  person 
to  turn  water  into  the  depression  and  destroy  the  crop.  A  person 
might  negligently  place  himself  on  a  track  from  which  he  had  once 
been  knocked  by  a  locomotive,  but  that  carelessness  would  not  authorize 
a  person  to  shoot  him  off  the  track.  A  man  might  have  his  crop 
destroyed  time  and  again  by  cattle  on  account  of  his  defective  fences, 
but  that  would  not  authorize  any  one  to  gather  a  lot  of  cattle  and 
drive  them  into  the  crop  and  destroy  it.  It  may  have  been  a  very 
short-sighted  and  ill-advised  policy  on  the  part  of  appellant  to  plant 
his  crops  in  a  valley  where  the  natural  surface  water  might  destroy 
it,  and  yet  that  did  not  give  a  license  to  appellee  to  collect  water  from 
a  river  and  then  turn  it  loose  and  let  it  flood  and  destroy  appellant's 
crops.  If  carelessness  and  a  lack  of  reason  and  discretion  placed  a 
person  in  a  position  to  be  injured  by  any  man  whose  interest  it  might 
be  to  destroy  his  property,  a  large  portion  of  the  world  would  be 
at  the  mercy  of  the  other  portion.  What  if  appellant  had  acted 
unreasonably  in  planting  his  crops  in  a  natural  basin  where  water 
was  as  prone  to  flow  "as  the  sparks  to  fly  upward"  upon  what  prin- 
ciple of  law  could  that  fact  preclude  him  from  recovery  of^damages 
resulting  from  the  tortious  acts  of  another  in  flooding  and  destroy- 
ing his  crops?  The  charge  is  clearly  without  legal  warrant,  and  the 
court  should  have  entertained  the  exception  to  that  portion  of  the 
answer  that  formed  the  basis  of  the  charge.  The  issue  in  the  case 
was,  did  appellee  by  its  negligence  flood  and  destroy  or  damage  the 
crops  of  appellant,  regardless  of  whether  crops  had  been  destroyed  by 
natural  overflows  prior  to  that  time  or  not.  That  such  natural  over- 
flows had  taken  place  did  not  remove  appellant  beyond  the  pale  of  the 
protection  of  the  law  against  the  wanton  or  negligent  acte  of  other 
persons. 

The  following  charge  was  given  by  the  court:  "If  you  believe 
from  the  evidence  that  when  the  plaintiff,  in  1904,  planted  his 
crops  of  cotton  and  sorghum  on  the  land  of  the  Tule  Grande  he 
knew  that  the  drainage  and  other  ditches  and  the  reservoir  or  lak^ 
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all  as  complained  of  in  his  petition,  had  already  been  conBtmeted 
and  existed,  and  that  the  natural  flow  (if  any)  of  the  water 
from  the  rice  fiel(fa  adjacent  and  tributary  to  said  drainage  ditches 
would  canse  an  overflow  of  the  land  so  planted  by  him,  and  cause 
the  destruction  of  his  crops  thereon  grown,  unless  the  land  on  which 
he  planted  was  protected  by  proper  levees  and  earth  embankments; 
and  you  further  find  and  believe  from  the  evidence  the  plaintiflE  failed 
to  erect  or  construct  such  levees  or  embankments,  and  that  such 
failure  (if  any)  to  erect  or  construct  the  same  was  negligence,  and 
that  such  negligence  (if  any)  contributed  to  or  caused  the  destruc- 
tion of  his  growing  crops  (if  they  were  destroyed)  then  the  plain- 
tiff cannot  recover  herein,  and  you  will  find  a  verdict  for  the  de- 
fendant/' In  other  words  the  charge  was  that  if  appellant  knew 
before  he  planted  his  crops  that  the  drainage  ditches  erected  by 
appellee,  would  flood  his  land  and  probably  destroy  his  crops,  that 
he  could  not  recover  for  the  destruction  of  his  crops  unless  he  had 
built  proper  levees  to  protect  his  crops,  regardless  of  what  it  might 
cost  to  build  such  levees  or  embankments  and  regardless  of  the 
damage  that  might  be  inflicted  on  contiguous  property.  Appellant 
sought  to  qualify  the  charge  by  an  instruction  to  tiie  jury  that  the 
duty  of  building  the  embanlanents  did  not  devolve  on  appellant 
unless  it  appeared:  "1st.  That  the  plaintiff,  with  the  means  at  his 
disposal,  could  have  constructed  said  levees  or  embankments.  2nd. 
That  he  .could  have  done  so  by  moderate  expense  and  ordinary 
effort  and  care.  3rd.  That  the  construction  of  said  levees  would  not 
have  resulted  in  injury  to  contiguous  land  or  property.'* 

The  requested  charge  was  refused  by  the  cpurt  and  the  jury  left 
to  find  appellant  negligent  in  not  building  the  embankments,  even 
though  it  could  only  be  done  at  an  enormous  expense  and  even 
though  it  may  have  subjected  him  to  suits  for  damages  by  owners  of 
contiguous  property. 

It  is  a  general  rule  of  the  law  that  a  plaintiff  is  required  to  lessen, 
or  avoid  altogether,  damages  about  to  be 'inflicted,  when  it  can  be 
done  by  the  exercise  of  ordinary  care.  He  is  not  compelled,  however, 
to  anticipate  that  some  one  else  will  be  guilty  of  negligence  and 
injure  or  destroy  his  property.  He  is'  not  called  upon  to  guard 
against  damages  that  might  possibly  arise  from  the  acts  of  another 
so  long  as  there  is  any  uncertainty  that  the  damages  will  be  inflicted. 
If  he  sees  that  his  property  is  about  to  be  damaged,  he  should  use  ordi- 
nary care  in  mitigating  or  averting  altogether  the  impending  evil,  but 
he  is  not  called  upon  to  act  upon  a  possible  or  contingent  calamity. 
In  the  case  of  the  person  the  law  requires  one  to  anticipate  danger, 
but  in  the  case  of  property,  the  law  does  not  require  the  owner  to 
act  until  the  danger  is  active.  If  appellant  knew  that  the  ditches 
of  appellee  would  probably  cause  the  water  to  overflow  his  land, 
did  not  appellee  also  know  it?  And  so  knowing  under  what  principle 
did  it  have  the  right  to  so  construct  its  ditches  and  then  demand 
that  appellant  should  erect  a  wall  to  protect  himself  from  its  negli- 
gence? Appellee  having  immediate  charge  of  the  instrument  of  de- 
struction had  better  means  for  guarding  against  evil  effects  than  did 
appellant.    It  was  the  active  agency  that  produced  the  cause  that  would 
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result  in  damage  to  appellant,  it  had  immediate  control  of  that 
agency,  and  it,  rather  than  the  innocent  party  whose  only  offense 
is  in  having  land  in  a  depression  in  proximity  to  appellee's  posses- 
sions, should  be  called  upon  to  protect  his  crops  from  destruction. 
Mansfield  v.  Richardson,   (Ga.)   45   S.  E.  Rep.,  269. 

TVTiile  the  general  rule  as  to  the  mitigation  or  averting  of  dam- 
ages is  as  hereinbefore  stated,  it  has  been  held,  as  above  stated, 
not  to  apply  in  cases  where  there  is  a  continuing  injury,  and  the 
party  causing  the  injury  has  an  equal  opportunity  to  prevent  the 
damage  as  one  suifering  it.  The  rule  is  thus  stated  in  McCarty  v. 
Boise  City  Canal  Co.  (Idaho),  10  Pac.  Rep.,  623;  ''We  understand 
the  rule  to  be  that  where  one  person  suffers  injury  by  the  careless- 
ness of  another,  occurring  unexpectedly,  and  in  a  transitory  manner, 
the  one  so  suffering  must  go  to  some  trouble  to  avoid  or  lessen 
the  damage,  if  a  temporary  expedient  or  slight  expense  will  do  so; 
but  if  the  one  whose  carelessness  or  negligence  causes  a  continuing 
injury  to  another,  having  knowledge  of  the  evil  and  the  cause  of 
it,  deliberately  stands  by,  having  an  equal  opportunity  to  prevent 
the  damage  as  the  one  suffering  it,  and  permits  it  to  continue 
without  an  attempt  to  prevent  it,  he  cannot  avoid  his  responsibility 
by  showing  that  the  one  injured  might  have  avoided  the  damage 
by  a  slight  expense.*^ 

The  case  as  stated  by  the  Idaho  court  is  quite  similar  to  this. 
*'The  theory  and  claim  of  defendant  is  that  the  plaintiff  was  under 
a  legal  obligation  to  dig  a  ditch  upon  her  own  premises,  if  it  could 
be  done  at  a  small  expense,  and  then  conduct  the  said  seepage  from 
defendant's  ditch  off  her  land."  There  is  this  difference,  that  appel- 
lee's theory  herein  is  that  appellant  should  have  built  an  embank- 
ment to  protect  his  crops  although  it  may  have  bankrupted  him  to  have 
done  so.  The  Idaho  court  said:  "If  this  be  true,  then  it  results 
that  ditch  owners  have  such  a  dominion  over  the  lands  through 
which  their  ditch  is  located  as  gives  them  not  only  a  right  of  way 
for  lateral  ditches  to  conduct  off  water  escaping  from  their  main  ditch 
through  the  adjoining  land,  but  also  that  such  escape  ditches  shall 
be  maintained  by  such  adjoining  owners,  providing  that  it 
can  be  done  at  a  small  expense.  We  do  not  understand  that  the 
doctrine  relied  on  can  be  extended  so  far.  The  plaintiff  is  entitled 
to  control  her  premises.'' 

The  last  sentence  quoted  is  the  key-note  to  the  whole  matter. 
If  appellant  has  the  right  to  enjoy  his  property,  whether  on  a  moun- 
tain top  or  in  a  low  valley,  he  cannot  be  required  to  build  a  Chinese 
wall  about  his  possessions  in  order  to  enjoy  them  free  from  the 
molestation  of  some  one  who  may  desire  to  trespass  upon  his  rights. 
The  wrongdoer  could  not  under  sanction  of  law  say  to  him:  "I  am 
going  to  build  a  reservoir  into  which  I  will  pump  the  waters  of  the 
river,  I  will  dig  ditches  to  convey  that  water  into  a  pond  and  it  will 
probably  overflow  and  spread  upon  your  land.  If  you  wish  to  enjoy 
your  property  and  raise  crops  upon  your  land,  you  must  build  a  wall 
round  about  it  and  keep  out  the  water  which  I  will  cause  to  flow 
down  upon  you.  It  is  no  concern  of  mine  how  much  it  may  cost 
you,  nor  how  much  trouble  and  expense  you  may  incur  by  turning 
the  water  upon  the  lands  of  others."     No  such   doctrine   of  force 
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and  oppression  will  be  tolerated  in  this  State,  but  appellee  must 
respond  in  damages  for  so  using  its  property  as  to  injure  or  destroy 
the  property  of  others.  Under  the  facts  of  this  case  we  do  not  think 
that  appellant,  in  order  to  reap  the  fruits  from  his  land,  was  com- 
pelled to  build  an  embankment  to  protect  himself  from  the  inroads 
of  a  wrongdoer. 

In  the  ease  of  Shields  v.  Orr  Extension  Ditch  Co.,  47  Pac.  Rep., 
194,  the  Supreme  Court  of  Nevada  approved  the  Idaho  case,  and 
said:  "An  instruction  also  was  asked  to  the  effect  that  the  plaintiff 
himself  should  have  exercised  ordinary  care  to  have  avoided  the  conse- 
quences of  defendant's  acts,  and  failing  to  do  so,  the  parties  were  in 
mutual  fault.  The  doctrine  of  contributory  negligence*  is  not  applicable 
to  cases  of  this  nature,  where  the  defendant  had  knowledge  of  the 
defects  of  its  ditch,  and  could  have  prevented  the  injury.  Under 
these  circumstances,  no  duty  rested  upon  plaintiff  to  have  avoided 
the  consequences  of  defendant's  acts.'' 

In  the  case  of  Pixley  v.  Clarke,  35  N".  Y.,  520,  the  defendant 
had,  by  building  an  embankment,  caused  water  to  overflow  the 
plaintiff's  land  and  it  was  contended  that  plaintiff  should  have  dug 
a  ditch  to  protect  his  land  from  the  water.  The  Court  of  Appeals 
said:  "They  add  that  the  plaintiff  can  protect  himself,  if  he  will 
appropriate  a  part  of  his  land  to  a  ditch  and  keeping  it  in  repair 
for  their  benefit.  This  shocks  the  sense  of  honesty  and  justice." 
Again  it  was  said:  "The  defendants  also  insist  that  the  injury  might 
be  remedied  by  the  plaintiff  at  small  cost,  by  digging  a  drain  along 
the  embankment.  If  this  were  true,  he  is  not  bound  to  do  it. 
As  the  defendants  caused  the  damage,  without  authority,  ^nd  for 
their  own  benefit,  they  should  find  the  remedy  at  their  own  expense. 
They  might  have  purchased  more  land  in  which  to  make  the  ditch, 
if  they  have  no  ground  now,  or  purchased  the  right  to  flow  the  land 
of  their  neighbor." 

The  law  proceeds  upon  the  principle  that  a  person  has  the  right 
to  use  his  property  for  the  purposes  for  which  it  was  intended  and 
cannot  be  held  to  be  negligent  in  not  anticipating  that  the  uses  to 
which  he  has  put  his  property  will  be  rendered  futile  by  the  acts  of 
some  one  else,  and  be  called  upon  to  erect  barriers  against  the  inva- 
sion of  his  rights.  "The  law  does  not  require  that  the  owner  shall 
preserve  and  guard  his  premises  from  the  effects  of  injuries  caused 
by  the  wrongful  acts  of  another  before  he  is  justified  in  the  use 
thereof.  A  different  rule  would  virtually  deprive  the  owner  of  the 
beneficial  rights  that  flow  with  and  are  incident  to  the  enjoyment 
of  his  estate;  for  an  attempted  use  would  always  be  defeated  by  the 
results  that  would  flow  from  the  wrongful  acts  of  the  promoter  of 
the  injury,  he  being  permitted  to  say,  you  cannot  hold  me  for  the 
results  of  my  wrong  because  you  should  have  anticipated  injury 
would  flow  therefrom  and  you  diould  have  guarded  against  it.  The 
law  will  not  permit  the  promoter  of  the  wrong  to  so  deprive  the 
owner  of  the  use  of  his  property  or  to  permit  him  to  use  it  at  his 
peril."  Clark  v.  Dyer,  81  Texas,  339.  See  also  to  the  same  effect, 
St  Louis  S.  W.  Ey.  v.  Blackwell  (Texas  Civ.  App.),  40  S.  W.  Rep., 
860;  Eutherford  v.  Texas  &  Pac.  Ey.  (Texas  Civ.  App.),  61  S.  W. 
Rep.,  422;   St.  Louis  S.  W.  Ey.  v.  Miller   (Texas  Civ.  App.),   66 
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S.  W.  Rep.,  139;  Gulf,  C.  &  S.  P.  Ry.  v.  Clay  (Texas  Civ.  App.), 
66  S.  W.  Rep.,  1115.  The  last  two  cases  were  approved  by  the 
Supreme  Court. 

The  principle  is  well  established  that  where  successive  overflows 
are  caused  by  the  negligent  construction  of  reservoirs,  ditches  or 
embankments,  each  overflow  is  a  fresh  nuisance  and  creates  a  new 
cause  for  action.  Chicago,  P.  &  St.  L.  Ry.  Co.  v.  Reuter,  79  N. 
E.  Rep.,  166.  That  principle  could  not  exist  if  it  should  be  held 
that  the  landowner  should  construct  walls  or  embankments  to  pro- 
tect his  land,  when  he  has  notice  that  the  negligence  of  a  neighbor 
has  made  it  reasonably  certain  that  his  land  will  be  flooded.  The 
whole  doctrine  of  nuisance  rests  on  the  maxim  of  sic  utere  tuo  ut 
dlienum  nan  laedas — so  use  your  own  as  not  to  injure  the  rights 
of  others.  "It  is  well  settled  that  although  every  land-owner  has 
a  right  to  use  his  own  land  for  any  lawful  purpose  for  which  in  the 
natural  course  of  enjoyment,  it  can  be  used,  yet  he  cannot  use  his 
neighbor's  land  except  upon  proof  of  express  grant  or  permission, 
or  prescription  which  furnishes  a  presumption  of  a  grant.*'  Gembler 
V.  Echterhoflf  (Texas  Civ.  App.),  57  S.  W.  Rep.,  313. 

If  appellee  collected  the  water  and  turned  it  loose,  for  whatever 
purpose  it  may  have  been  intended,  and  it  ran  over  appellant's  land 
whether  it  came  directly  from  appellee's  reservoir  or  by  devious  ways 
across  the  lands  of  others,  it  would  be  liable  for  the  damages.  Its 
acts  would  be  the  proximate  cause  of  the  injury  and  it  would  be  no 
defense  for  it  to  show  that  it  did  not  turn  the  water  directly  on  the 
land  of  appellant,  but  caused  it  to  flow  first  over  the  land  of  others. 
In  this  connection  the  special  charge  asked  by  appellant  should  have 
been  given. 

Appellee  not  only  pleaded  that  appellant  could  have  protected 
his  crops  at  a  small  expense  in  labor  or  money,  but  introduced  evi- 
dence that  others  in  the  immediate  neighborhood  had  so  protected 
crops,  and  while  we  think  that  the  issue  was  one  that  had  no  place  in 
the  case,  yet  by  every  rule  of  justice  and  right  when  it  was  injected 
appellant  should  have  been  permitted  to  meet  and  overthrow  it  by 
evidence  of  the  enormous  expense  that  would  be  incurred,  if  he  could 
do  so,  such  privilege,  however,  was  refused  him. 

We  are  of  opinion  that  evidence,  under  the  general  denial,  as 
to  the  water  being  conveyed  to  appellant's  land  by  a  ditch  constructed 
by  him  and  Lon  C.  Hill,  was  admissible.  It  tended  to  refute  Hie 
charge  that  appellee  had  overflowed  the  land. 

The  assignment  of  error  as  to  the  refusal  of  the  trial  judge  to 
listen  to  the  objections  of  counsel  to  certain  evidence  will  not  occur 
again,  and  it  would  be  unnecessary  to  consider  it  had  not  the 
Tjegislature  placed  the  unnecessary  duty  on  appellate  courts  of  con- 
sidering every  assignment  of  error.  The  court  should  have  heard 
courteous  objections  made  by  appellant  whether  he  deemed  them  ten- 
able or  not,  and  should,  after  he  had  refused  to  hear  the  objections, 
have  signed  the  bill  of  exceptions  showing  that  fact.  This  was  not 
done,  and  appellant  was  compelled  to  prove  his  bill  of  exceptions 
by  bystanders.     The  judgment  ia  reversed  and  the  cause  remanded. 

"Reversed  and  remanded. 
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Houston  Lighting  &  Power  Company  v.  J.  K.  Hooper. 

Decided  May  1,  1907. 

1. — ^Imniaterlal  Varianoe — Substanoe   of  Issue. 

When  plaintiff  alleged  that  defendant's  wires  were  suspended  over  and  upon 
plaintiff's  premises  and  the  proof  was  that  the  wires  were  eight  or  ten  feet 
distant  from  said  premises^  the  variance  was  immaterial.  The  substance  of 
the  issue  was  the  negligence  of  defendant  in  permitting  one  of  its  wires  to  fall 
and  remain  upon  plaintiff's  premises.  CSourts  disregard  immaterial  variances 
that  mislead  no  one. 

2. — ^Bepetltion  of  Charges. 

Where,  upon  an  issue  of  contributory  negligence,  the  court  in  its  charge 
fully  covered  the  facts,  it  was  not  error  to  refuse  a  special  charge  repeating 
the  submission. 

8. — ^Hew  Trial — Kewly  Discovered  Eyldence. 

A  motion  for  new  trial  on  the  ground  of  newly  discovered  evidence  is 
fatally  defective  which  fails  to  show  that  any  effort  was  made  to  secure  the 
evidence  although  apparently  available,  and  which  motion  is  not  verified. 

Appeal  from  the  District  Court  of  Harris  County.  Tried  below 
before  Hon.  Norman  G.  Kittrell. 

Blake  Dupree,  for  appellant. 

A.  8.  Fisher,  Jr.,  and  Highsmith  &  McOregor,  for  appellee. 

PLY,  Associate  Justice. — Appellee  sued  appellant  to  recover  dam- 
ages arising  from  injuries  inflicted  upon  his  wife,  Julie  E.  Hooper, 
through  the  negligence  of  appellant  in  permitting  a  wire  charged 
with  electricity  to  fall  and  remain  upon  the  yard  gate  of  appellee  until 
his  wife  came  in  contact  with  it  and  was  hurt.  The  cause  was  tried 
by  jury  and  resulted  in  a  verdict  and  judgment  for  one  thousand  dol- 
lars in  favor  of  appellee. 

We  conclude  that  the  facts  justified  the  jury  in  finding  that  appellant 
was  negligent  in  permitting  a  live  wire  to  remain  on  the  yard  gate 
of  appellee  without  warning  the  inmates  of  the  house  of  the  danger 
of  approaching  the  gate,  and  that  Mrs.  Hooper  was  injured  through 
such  negligence  in  tiie  sum  found  by  the  jury.  In  deference  to  the 
verdict  we  find  that  Mrs.  Hooper  was  not  guilty  of  contributory 
negligence  in  going  to  the  gate  and  touching  the  wire,  which  she 
did  not  know  was  at  or  near  the  gate. 

It  was  alleged  in  the  petition  that  appellant  did  '^negligently  and 
in  a  negligent  and  careless  manner  construct,  fix  and  use  its  said 
wire  for  the  use  and  transmission  of  its  electricity  over  and  upon 
plaintiff^s  premises,^^  and  further:  '^That  on  or  about  the  29th  day  of 
August,  1903,  aforesaid,  the  defendant  negligently  and  carelessly  per- 
mitted its  wires  which  conducted  and  transmitted  the  electric  current 
of  the  defendant's  electricity  over  and  upon  the  plaintiff's  premises, 
aforesaid,  and  while  said  wires  were  heavily  charged  with  electricity, 
to  become  broken,  sagged  and  down  and  to  fall  across  the  plaintiff's 
Vol.  XLVI.  Civil— 17. 
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gate,  the  point  of  entrance  and  exit  to  plaintiff's  premises,  etc." 
Some  of  the  evidence  indicated  that  the  wires  were  suspended  along 
the  sidetrack,  from  eight  to  ten  feet  from  and  not  across  the  premises 
of  appellee,  and  it  is  claimed  through  the  second,  sixth  and  seventh 
assignments  of  error  that  there  was  a  fatal  variance  between  the 
allegations  and  proof  and  that  the  court  should  have  instructed 
a  verdict  for  appellant.    We  can  not  sustain  that  proposition. 

It  was  totally  immaterial  where  the  wires  were  suspended,  the  gist 
of  the  matter  being  whether  appellant  was  guilty  of  negligence  in 
permitting  a  wire  charged  with  electricity  to  fall  and  remain  upon 
the  yard  gate  of  appellant  without  warning  to  the  occupants  of  the 
house  of  the  situation  and  condition  of  the  wire.  If  there  was  any 
variance  it  was  immaterial  and  could  not  have  misled  or  surprised  ap- 
pellant. It  knew  where  its  wires  were  strung  and  knew  that  it  had  to 
meet  an  allegation  that  one  of  them  had  fallen  upon  appellee's  yard 
gate  and  had  hurt  his  wife.  Courts  of  justice  will  disregard  such 
petty  immaterial  variances  that  could  have  deceived  no  one.  Even 
in  a  case  where  it  was  alleged  that  an  accident  occurred  at  a  certain 
town  in  Louisiana  and  the  proof  showed  that  it  occurred  at  another 
it  was  held  that  the  variance  was  immaterial,  as  the  defendant  was  not 
surprised  by  it  and  had  his  witnesses  present  to  meet  the  case  made 
by  the  proof.  Brown  v.  Sullivan,  71  Texas,  470.  The  same  principle 
is  maintained  in  the  cases  of  Texas  &  Pac.  Ry.  v.  Hill,  71  Texas, 
451,  and  St.  Louis,  A.  &  T.  By.  v.  Evans,  78  Texas,  369. 

The  court  defined  contributory  negligence  and  instructed  the  jury: 
"If  you  believe  that  the  plaintiff's  wife  did  go  to  the  gate  and  touch 
the  wire  and  was  injured,  but  believe  that  under  all  the  facts  and  cir- 
cumstances her  act  in  going  to  the  gate  and  touching  the  wire  was 
contributory  negligence  on  her  part,  then  you  will  find  for  defendant, 
even  though  you  believe  defendant  was  negligent*'  That  charge  fully 
covered  the  facts  in  the  case  and  the  court  did  not  err  in  refusing  to 
give  a  requested  charge  containing  a  submission  of  the  same  issue. 
The  question  of  contributory  negligence  was  one  of  fact  to  be  deter- 
mined by  the  jury,  under  the  law  as  given  by  the  court,  and  we 
can  not  say  that  the  jury  had  no  facts  upon  which  to  base  a  finding 
that  Mrs.  Hooper  was  not  guilty  of  contributory  negligence. 

There  is  no  materiality  in  the  misstatement  in  the  charge  that 
appellee  alleged  that  electricity  was  conveyed  along  the  streets  of 
Houston,  when  the  allegation  was  that  it  was  conveyed  over  and  across 
the  premises  of  appellee.  It  could  not  possibly  have  misled  the  jury 
in  any  way. 

The  court  did  not  err  in  overruling  the  motion  for  a  new  trial. 
There  is  nothing  in  the  application  that  indicates  any  effort  upon 
the  part  of  appellant  to  secure  the  evidence  of  the  witnesses,  whose 
testimony  is  claimed  to  be  newly  discovered.  The  witnesses  lived  in 
the  immediate  neighborhood  of  where  appellee  lived  and  naturally 
the  neighbors  would  have  known  the  condition  of  Mrs.  Hooper  after 
the  accident.  The  allegations  of  the  petition  put  appellant  upon  no- 
tice of  what  would  be  proved  and  some  effort  should  have  been  made 
to  meet  the  allegations.  N"o  part  of  the  application  as  to  the  evidence 
being  newly  discovered  was  verified  by  affidavit  except  that  relating 
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to  William  Lethering  whose  affidavit  is  not  appended  to  fhe  application. 
It  was  stated  that  it  was  not  known  where  he  was  until  the  date  of  the 
application  and  it  is  not  stated  that  there  was  any  probability  of  get- 
ting his  testimony  at  another  trial.  The  allegations  as  to  the  evidence 
being  newly  discovered  and  the  diligence  used  should  have  been  sup- 
ported by  affidavit.  Other  grounds  on  which  the  application  was 
insufficient^  were  that  the  evidence  was  merely  cumulative  and  was 
only  for  purposes  of  impeachment. 
The  judgment  is  affirmed. 

Affirmed. 


Sak    Antonio  Light  Publishing  Company  v.  H.  J.  Moore. 

Decided  May  1,  1907. 

1. — Contract  of  £iiiplo3rmeiLt — ^Pleading. 

In  a  suit  for  damages  for  the  breach  of  a  contract  of  employment,  a  plead- 
ing setting  up  a  ratification  and  renewal  of  the  contract  by  the  defendant,  con- 
sidered and  held  not  subject  to  the  objection  that  it  consisted  of  conclusions  of 
the  pleader. 

8. — Contract — Statute  of  Frauds. 

A  parol  contract  entered  into  to  begin  at  a  future  date  and  to  run  a  year 
from  such  future  date,  is  within  the  statute  of  frauds,  and  a  part  performance 
of  such  contract  does  not  remove  the  bar. 

8. — Same— Contlderation. 

When  the  first  contract  was  void  because  not  to  be  performed  within  one 
year,  a  subsequent  contract  relating  to  the  same  matter  can  not  be  said  to  be 
void  on  the  ground  that  the  parties  only  bound  themselves  to  do  what  they 
were  already  bound  to  do. 

4. — Contract  of  Employment — ^Breach — ^Pleading. 

In  a  suit  for  breach  of  contract  of  employment  it  is  not  necessary  for  the 
petition  to  allege  that  plaintiff  after  his  discharge  endeavored  to  find  work,  or 
the  amount  of  his  earnings.    This  is  defensive  matter. 


6. — Same— Duty  of  Employee. 

It  is  the  duty  of  an  employee  whose  contract  of  employment  has  been 
breached  to  use  reasonable  diligence  to  obtain  other  work. 

6d — Corporation — Statement  of  Deceased  Olllcer. 

The  statute  prohibiting  a  party  to  a  suit  to  testify  as  to  statements  of 
a  deceived  person  can  not  by  construction  b&  extended  to  actions  by  or  against 
corporations. 

ON  RICHEABI170. 

7. — ^Void  Contract  Kay  be  Considered,  When. 

A  void  contract  may  be  looked  to  for  the  terms  of  any  new  arrangement 
made  with  express  reference  to  the  subject  matter  of  the  void  contract. 

Appeal  from  the  Fifty-seventh  DiBtrict  Court,  Bexar  County. 
Tried  below  before  Hon.  Arthur  W.  Seeligson 

Davis  &  McFarland,  for  appellant. — A  parol  contract  entered  into 
upon  a  specific  date,  tx>  begin  at  a  future  date,  and  to  run  a  year 
from  such  future  date,  is  void  and  unenforcible  under  the  statute  of 
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frauds^  and  a  part  performance  of  such  a  contract  does  not  remoTe 
the  bar  of  the  statute  so  as  to  give  a  right  of  recovery.  Bev.  Stats., 
art.  2543;  Moody  v.  Jones,  37  S.  W.  Eep.,  379. 

If  appellee,  after  a  reasonable  time,  could  not,  by  reasonable  dili- 
gence, secure  the  same  character  of  employment  he  had  when  dis- 
diarged,  then,  in  that  event,  it  became  his  duty  to  seek  other  employ- 
ment for  which  he  was  fitted,  and  all  appellant  had  to  do  to  defeat 
a  recovery  was  to  allege  and  prove  that  other  compensation  could 
have  been  earned  and  was  not  earned.  Simon  v.  Allen,  76  Texas, 
399;  Kramer  v.  Wolf  Cigar  Stores  Co.,  91  S.  W.  Bep.,  777;  Weber 
Gasoline  Engine  Co.  v.  Bradford,  79  S.  W.  Bep.,  48. 

Frank  H.  Wash  and  W.  W.  Walling,  for  appellee. 

JAMES,  Chief  Justice. — Appellee  brought  this  suit  against  ap- 
pellant in  the  District  Court  of  Bexar  County,  57th  Judicial  District, 
to  recover  the  sum  of  two  thousand  dollars,  alleging  in  his  first 
amended  original  petition,  in  substance,  that  on  or  about  November 
20,  1905,  defendant,  through  its  then  president  and  general  manager, 
T.  B.  Johnson,  employed  appellee  from  January  1,  1906,  to  December 
31,  1906,  in  the  capacity  of  manager  of  the  advertising  department 
of  appellant;  that  said  contract  of  employment  was  oral  and  not  in 
writing;  that  appellee  was  to  receive  imder  his  said  contract  of  em- 
ployment a  certain  specified  sum  per  week,  to  wit:  $35  at  first  and 
later  $40  per  week,  and  certain  other  things  by  him  denominated 
perquisites;  that  subsequent  to  the  making  of  said  oral  contract,  and 
to  wit:  on  or  about  January  10,  1906,  defendant,  through  its  said 
president  and  general  manager,  orally  renewed  and  ratified  said  oral 
contract;  and  that  appellee  continued  to  work  under  his  said  oral 
contract  and  renewal  thereof  until  about  June  9,  1906,  when  he  was, 
in  violation  of  his  alleged  contract,  wrongfully  discharged  by  appel- 
lant. 

Appellant  answered  by  a  general  demurrer,  special  exceptions,  a 
general  denial,  and  a  special  answer,  alleging  that  appellee's  con- 
tract, if  any,  made  November  20,  1905,  was  within  the  statute  of 
frauds,  and  therefore  unenforcible  in  law;  that  if  appellee  had  a 
contract  it  was  from  week  to  week  and  terminable  at  the  end  of 
any  week,  at  the  will  and  pleasure  of  appellant,  without  notice  to 
appellee;  that  appellee,  if  he  liad  a  contract  as  alleged,  and  none  was 
admitted,  neglected,  failed  and  refused  to  perform  the  work  which  he 
was  employed  to  do,  and  that  he  was  wholly  incompetent  to  do  such 
work;  that  if  appellant  had  a  contract  with  appellee,  and  none  was  ad- 
mitted, the  same  was  unauthorized  and  void;  that  if  appellee  renewed, 
ratified  and  confirmed  the  said  oral  contract  of  date  November  20, 
1905,  between  the  parties  to  this  suit,  there  was  no  sufficient  consider- 
ation for  same,  and  therefore  said  renewal  contract  could  not  form 
a  basis  for  a  recovery  herein;  and  that  appellee  at  all  times  failed 
to  seek  the  same  kind  of  work,  mentioned  in  his  petition,  or  any 
other  kind  of  work  so  as  to  reduce  the  amount  of  his  alleged  dam- 
ages. Appellant  further  alleged  certain  offsets  in  the  nature  of  a 
cross  action,  aggregating  four  hundred  seventy-seven  and  fifty  one-hun- 
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dredths  doUara.  Appellee  filed  his  first  supplemental  petition,  which 
contained  special  exceptions  and  a  general  denial  directed  at  appellant's 
said  answer.  The  case  was  tried  before  a  jury,  and  resulted  in  a  ver- 
dict in  favor  of  appellee  as  against  appellant  for  the  sum  of  nine 
hundred  dollars. 

Under  assignments  of  error  Nob.  1  to  12  inclusive  appellant  makes 
ihe  following  propositions: 

1.  The  allegation  in  the  petition,  "That  on  January  10,  1906, 
said  contract  was  again  renewed,  ratified  and  confirmed  by  defendant,'^ 
were  but  conclusions  of  the  pleader,  and  the  facts  showing  a  contract 
renewed  or  confirmed  should  have  been  alleged. 

2.  A  parol  contract  entered  into  to  begin  at  a  future  date  and  to 
run  a  year  from  such  future  date  is  within  the  statute  of  frauds 
and  a  part  performance  of  such  a  contract  does  not  remove  the  bar. 

3.  A  consideration  is  essential  to  every  contract  and  in  a  suit 
upon  same  the  pleading  must  disclose  a  consideration. 

4.  No  action  can  be  maintained  in  Texas  upon  any  agreement 
which  is  not  to  be  performed  within  the  period  of  one  year  frwn 
the  making  thereof. 

5.  A  contract  unenforcible  under  the  statute  of  frauds  can  not 
be  ratified  or  confirmed  by  corporate  officers. 

6.  Every  novation  or  new  obligation  must  be  founded  upon  a 
lawful  consideration. 

The  petition  was  not  bad  on  special  demurrer  upon  the  ground 
stated  in  above  proposition  N"o.  1,  when  the  entire  allegation  is  taken 
into  consideration,  which  is  as  follows :  "That  thereafter,  to  wit,  on  or 
about  January  10,  1906,  the  aforesaid  contract  was  again  renewed, 
ratified  and  confirmed  by  defendant  by  and  through  its  president 
and  general  manager,  T.  B.  Johnson,  by  said  president  and  general 
manager  instructing  plaintiff  to  continue  in  the  employment  of  said 
company  under  his  contract  as  previously  set  out,  for  the  time  stated, 
and  in  consideration  of  the  said  plaintiff  so  continuing  in  ■fhe  employ- 
ment and  in  consideration  of  the  mutual  agreements  aforesaid  and 
of  plaintiff  agreeing  to  so  continue  to  work  until  the  end  of  the  year, 
to  wit:  until  the  31^  day  of  December,  1906.*' 

We  think  with  appellant  that  the  original  contract  alleged  was  within 
the  statute  of  frauds.  Moody  v.  Jones,  37  S.  W.  Eep.,  379.  And 
also  that  part  performance  under  such  contract  would  not  give  it 
vitality.  TTpon  this  theory  the  original  contract  was  not  obligatory 
upon  the  parties,  and  in  law  it  was  no  contract.  It  must  follow  that 
the  arrangement  alleged  to  have  occurred  on  January  10,  1906,  was  the 
only  enforcible  contract  stated  by  the  petition,  and  that  if  the  allega^ 
tions  in  reference  thereto  showed  it  to  possess  the  elements  of  a  con- 
tract, and  embrace  the  allegations  of  a  consideration  supporting  it, 
then  that  it  was  not  within  tiie  statute  of  frauds,  because  it  had  refer- 
ence to  a  term  of  employment  which  was  to  expire  within  a  year  from 
said  date. 

Neither  party  being  bound  by  the  first  arrangement,  it  can  not  be 
said  that  the  second  arrangement  was  not  a  contract  because  it  in- 
volved the  performance  of  things  the  parties  were  already  bound  to 
perform.     Their  minds  then  met  on  the  terms  of  the  plaintifPs  em- 
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Sloyment.  It  was  as  if  the  parties  had  made  an  original  contract  on 
anuary  10,  rather  than  a  renewal  of  the  first  one,  and  upon  thig 
view  it  can  not  be  doubted  that  the  petition  snfiiciently  alleged  the 
elements  of  a  contract  including  a  consideration  involved  in  the 
mutual  agreements  stated.  We  think  these  remarks  reach  all  the  abote 
propositions. 

Assignments  13  to  19  are  grouped.  There  is  some  difficulty  in 
passing  on  the  propositions  under  them  owing  to  the  manner  of 
briefing.  The  13th  and  14th  assignments  are  not  well  taken  for  the 
reason  that  it  was  not  necessary  for  the  petition  to  allege  that  plain- 
tiff after  his  discharge  endeavored  to  find  work,  or  the  amount  of 
his  earnings.     Pacific  Ex.  Co.  v.  Walters,  93  S.  W.  Eep.,  496. 

The  remainder  of  the  above  assignments  depend  to  a  certain  extent 
on  the  testimony  of  what  plaintiff  did  in  regard  to  getting  employ- 
ment of  the  same  nature,  or  other  work,  after  he  was  discharged. 
There  was  testimony  that  he  endeavored  to  some  extent  to  get  like 
work  and  failed.  There  was  testimony  that  he  made  efforts  to  obtain 
work  in  his  line  generally,  and  to  what  extent  he  succeeded.  He 
was  only  required  to  make  reasonable  efforts  and  the  jury  was  the 
proper  judge  of  such  matters.  Therefore  we  must  overrule  the  16th 
and  17th  assignments  which  complain  of  the  refusal  to  set  aside 
the  verdict  for  the  reason  that  the  undisputed  evidence  shows  that 
plaintiff  did  not  in  good  faith  seek  employment  of  the  same  kind, 
or  of  any  kind.  We  also  overrule  the  19th  because  it  also 
is  based  on  the  assumption  that  there  was  no  evidence  that  plaintiff 
made  an  effort  to  secure  employment 

The  18th  assignment  is  that  the  court  erred  in  its  charge  as  to 
the  amount  plaintiff  was  entitled  to  recover,  in  that  it  failed  to 
charge  the  jury  that  the  reasonable  value  of  plaintiff's  services  dur- 
ing the  time  he  did  not  work  should  be  deducted  from  the  contract 
amount,  because  the  undisputed  evidence  showed  that  plaintiff's  ser- 
vices were  worth  $55  per  week  and  the  specific  number  of  weeks 
from  the  time  of  his  discharge  to  the  termination  of  his  contract 
was  in  evidence.  The  evidence  which  this  refers  to  as  undisputed 
was  the  testimony  of  plaintiff  that  from  the  time  he  left  defend- 
ant's service  and  up  to  the  end  of  his  contract  his  services  were 
reasonably  worth  $65  per  week,  and  appellant  contends  that  he  could 
have  earned  that  sum  had  he  desired  to  do  so.  His  testimony  was 
not  that  he  had  been  able  to  earn  that  sum  outside  of  defendanffi 
service,  and  had  no  reference  to  such  matter.  Therefore,  the  assign- 
ment is  overruled. 

The  15th  is  that  the  court  erred  in  refusing  to  give  defendant's 
special  charges  1,  2,  5  and  6;  but  there  is  no  special  proposition 
under  them  unless  it  be  one  or  both  of  the  propositions  submitted 
under  all  of  the  said  assignments.  We  copy  these  two  propositions: 

1st.  'It  is  sufficient  for  the  employer  when  sued  by  a  servant 
for  an  alleged  breach  of  a  salary  contract  to  show  that  the  servant 
could  have  earned  by  the  exercise  of  reasonable  diligence  other  com- 
pensation, and  the  employer  is  entitled  to  deduct  the  same,  whether 
the  servant  availed  himself  of  an  opportunity  to  earn  other  wages 
or  not." 
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2d.  *^t  appellee,  after  a  reasonafcle  time  coxdd  not  by  reasonable 
diligence  secure  the  same  character  of  employment,  then  and  in  that 
event  it  became  his  duty  to  seek  other  employment  for  which  he 
was  fitted,  and  all  appellant  had  to  do  to  defeat  a  recovery  was 
to  allege  and  prove  that  other  compensation  could  have  been  earned 
and  was  not  earned.'' 

The  special  charge  No.  1  referred  to  in  the  said  15th  assignment 
complains  of  the  refusal  of  a  charge  in  effect  that  if  plaintiff  did 
not  make  reasonable  efforts  to  secure  employment  of  the  kind  and 
character  of  the  work  he  was  employed  to  do  for  defendant,  he  could 
not  recover  at  all.  This  was  not  the  law,  for  it  must  also  have 
appeared  in  order  to  bar  his  recovery  that  he  would  have  found  such 
work  had  he  made  reasonable  effort. 

The  special  charge  No.  5,  mentioned  in  said  assignment  No.  15 
sought  to  conform  with  the  rule  just  expressed  and  read  as  follows: 

"Gentlemen  of  the  jury,  you  are  charged  that  if  you  believe  from 
the  evidence  in  this  case  that  the  plaintiff  did  not  make  a  reason- 
able effort  to  secure  work  similar  to  the  kind,  if  any,  he  was  doing 
at  the  time  he  was  discharged,  and  if  you  further  believe  from  the 
evidence  that  he  could  have  secured,  by  reasonable  diligence,  work, 
similar  to  that  he  was  doing  at  the  time  of  his  discharge,  if  any, 
and  failed  to  do  so,  then  you  will  return  a  verdict  for  the  defend- 
ant.'' 

The  charge  was,  however,  properly  refused  we  think  for  two  reasons : 
1st  In  order  for  plaintiff  to  be  cut  off  entirely  from  recovery  be- 
cause had  he  made  reasonable  effort  to  secure  work  of  like  kind, 
he  could  have  found  it,  it  should  have  appeared  also  that  such 
employment  would  have  continued  throughout  the  term  of  plaintiff's 
contract  with  defendant,  and  if  the  charge  asked  had  been  given 
the  jury  might  have  been  induced  thereby  to  render  a  verdict  for 
defendant  if  such  employment  could  have  been  secured  for  a  part 
of  the  time  only  or  for  a  less  salary.  And  2d,  because  no  evidence 
was  adduced  which  went  to  show  that  such  employment  could  have 
been  secured  by  plaintiff,  and  the  burden  of  sustaaning  the  defense 
was  upon    defendant. 

The  second  of  the  special  charges  mentioned  in  assignment  15 
appears  substantially  in  the  court's  charge. 

The  sixth  special  charge  was  as  follows:  "If  you  believe  from  the 
evidence  that  plaintiff  after  a  reasonable  time  after  his  discharge, 
could  have  secured  employment  of  a  different  kind  from  that  he 
was  doing  at  the  time  of  his  discharge,  and  failed  to  make  a 
reasonable  effort,  if  any,  then  he  cannot  recover  in  this  case  and 
you  will  return  a  verdict  for  the  defendant."  The  charge  would 
have  been  improper  unless  qualified  so  as  to  apply  only  to  such  time 
or  times  as  such  work  could  have  been  had  and  from  which  he 
could  have  earned  the  same  compensation.  Besides  it  was  undis- 
puted that  plaintiff  did  secure  and  do  other  work  during  the  period 
of  his  contract  to  a  certain  extent. 

The  20th  and  29th  assignments  are  based  upon  the  false  premise 
that  the  nndisputed  evidence  was  not  that  plaintiff  did  not  tender 
his  services  to  defendant  after  his  discharge.     The  error  complained 
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of  goes  to  the  court^s  charge  which  authorized  the  jury  to  find  that 
a  recovery  might  be  had  if  plaintiff  was  ready,  able  and  willing  to 
continue  his  duties  under  the  contract.  The  charge  was  supported 
in  this  by  plaintijff's  testimony. 

The  2l8t  assignment  claims  there  was  error  in  permitting  plain- 
tiff to  testify  that,  following  a  custom,  on  or  about  November  20, 
1905,  he  went  to  Mr.  Johnson  and  asked  him  if  his  services  were 
satisfactory  and  if  he  cared  to  make  a  renewal  of  the  contract,  and 
he  said:  "I  want  you  to  keep  on  with  me  for  1906,  the  coming  year, 
aa  you  have  heretofore,  I  am  going  to  give  you  a  raise  as  soon  as 
I  am  able.^' 

The  22d  is  that  there  was  error  in  permitting  plain tiflf  to  testify: 
"I  went  to  Mr.  Johnson  (in  January,  1906)  and  asked  him  how  any 
change  in  the  sale  of  the  *Light'  would  affect  my  contract.  He  said, 
^There  is  nothing  in  it/  I  told  Mr.  Johnson  of  the  rumors  I  had 
heard  concerning  the  sale  of  the  Tjight'  and  asked  how  a  change  of 
that  kind  would  affect  my  contract.  He  said:  There  is  nothing  in 
it.  Judge  Walling  has  an  option  which  expires  in  February  and 
after  that  the  Tjight'  is  not  for  sale.  I  want  you  to  go  ahead  and 
work  under  the  contract  as  you  have  heretofore.'  I  accepted  the  offer 
and  continued  to  work  under  that  agreement  until  the  night  of  Jnne 
9,  1906"  (when  he  was  discharged). 

The  23d  is  that  the  court  erred  in  allowing  plaintiff  to  testify: 
"I  told  them  (J.  D.  Bobbins  and  H.  C.  Schumacher)  that  I  had  a 
contract  which  did  not  expire  until  December  31,  1906,  and  that 
under  that  contract  I  tendered  my  services." 

We  must  deal  with  the  propositions  which  appellant  advances 
under  the  above   assignments. 

The  first  is  that  "this  is  a  suit  upon  an  express  contract  and  not 
upon  a  custom,  hence  evidence  of  a  custom  was  inadmissible."  This 
relates  to  the  assignment  21.  It  is  evident  that  the  reference  to 
a  custom  was  an  immaterial  matter  which  did  not  affect  the  sub- 
stance of  the  testimony. 

The  second  is  "that  there  must  be  a  legal  consideration  to  support 
a  renewal  of  a  contract."     This  has  been  already  disposed  of. 

The  third  is  "that  an  oral  contract  not  performable  within  one 
year  from  the  date  of  its  making  and  not  renewed  by  a  sufficient 
consideration,  is  within  the  statute  of  frauds  and  void."  This  has 
also  been  sufficiently  discussed  and  disposed  of. 

The  fourth  is  that  "the  facts  constituting  the  renewal  of  a  contract 
must  be  stated,  not  the  mere  conclusion  of  the  witness."  This  also 
has  been  disposed  of. 

The  seventh  is  "that  a  contract  within  the  statute  of  frauds  is 
void  and  cannot  be  renewed  or  ratified  by  a  corporate  officer."  This 
is  overruled  because  the  officer  in  this  instance  was  T.  B.  Johnson 
the  President  and  General  Manager  of  the  appellant  company. 
He  had  the  same  power  to  make  a  contract  for  defendant  in  tie 
month   of  January,   1906,   as  in  November,   1905. 

The  fifth  proposition  is  that  "it  is  hearsay  for  a  witness  to  detail 
before  the  jury  the  statement  of  a  deceased  person."      (It  appears 
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that  Johnson  was  dead  at  the  tLme  of  the  trial.)     The  proposition 
in  its  reference  to  the  testimony  complained  of  cannot  he  sustained. 

The  sixth  proposition  is  that  "it  is  error  for  a  witness  to  detail 
statements  of  a  deceased  person  for  the  reason  that  it  is,  in  effect, 
a  denial  of  the  right  of  cross  examination  by  the  opposing  party." 
This  is  not  the  law  unless  the  testimony  comes  within  the  statute 
prohibiting  a  party  to  testify  to  statements  of  a  deceased  person, 
which  is  a  point  not  made  in  any  proposition.  If  by  any  possible  con- 
struction either  of  the  said  assignments  themselves  or  of  the  several 
propositions  such  a  question  is  presented  we  think  the  statute  does 
not  in  terms  and  cannot  by  construction,  be  extended  to  apply  to 
actions  by  or  against  corporations,  this  defendant  being  a  corporation. 

We  overrule  assignments  24  to  28  inclusive,  because  the  testimony 
was  properly  excluded,  being  hearsay. 

We  believe  we  have  considered  all  points  raised.     Affirmed. 

Affirmed, 

ON   MOTION    FOB  REHEABINQ. 

What  was  done  on  January  10,  in  the  transaction  between  plain- 
tiff and  T.  B.  Johnson,  defendant's  manager,  was  sufficient,  we  think, 
to  show  a  contract  then  made.  It  is  true  plaintiff  went  to  Johnson 
and  had  his  talk  becau^  of  his  fear  that  an  expected  change  in 
the  management  might  affect  the  arrangement  he  was  then  working 
under.  The  question,  however,  is  what  was  done  in  that  interview, 
and  was  a  contract  then  and  there  made? 

There  is  no  question  of  novation  in  the  case,  because  the  first 
contract  was  void.  Something  more  was  done  on  that  occasion  than 
a  mere  restatement  of  the  terms  of  that  contract.  Johnson  did  not 
stop  with  telling  plaintiff  that  there  was  little  or  nothing  in  the 
rumor.  He  went  farther  and  told  him  that  he  wanted  him  to  go 
ahead  and  work,  under  the  contract,  as  he  had  theretofore  done,  which 
meant  he  requested  him  to  go  ahead  and  render  the  company  the 
same  services  as  that  contract  provided.  Plaintiff  says  he  agreed 
to  do  this.  This  was  unquestionably  sufficient  as  a  contract  of 
employment.  We  have  no  doubt  that  the  first  contract,  though  void 
as  a  contract,  could  be  looked  to  for  the  terms  of  any  new  arrange- 
ment made  with  express  reference  to  its  subject  matter. 

Appellant  states  in  his  motion  that  plaintiff  did  not  allege  nor 
prove  a  new  contract,  but  alleged  that  the  former  contract  (which 
was  void)  was  renewed,  ratified  and  confirmed.  The  petition,  how- 
ever, sets  out  the  facts  as  to  what  was  done  on  January  10,  and  if 
these  facts  which  were  substantially  proved,  were  sufficient  to  con- 
stitute a  contract,  it  is  manifestly  immaterial  how  plaintiff  may  have 
styled  the  contract  in  his  pleading.    The  motion  is  overruled. 

Overruled. 

Writ  of  error  refused. 
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Chas.  S.  Fisher  v.  A.  J.  Dippbl. 

Decided  May  3,  1907. 

1. — ^Vendor  and  Vendee — Contract— False  Representations. 

Where  the  representations  of  a  vendor  as  to  the  value  of  the  subject 
matter  of  the  contract  are  made  as  a  statement  of  fact,  and  not  as  a  mere 
expression  of  opinion,  and  with  the  knowledge  that  the  purchaser  had  not  Been 
the  property  and  would  not  investigate  the  truth  of  the  representations,  such 
representations  are  material^  and  their  falsity  sufficient  cause  for  annulling 
the  contract  of  purchase. 


8. — Same— Defense — ^Pleading. 

In  a  suit  to  enforce  a  contract  to  purchase  land,  the  defendant  alleged,  in 
substance,  that  he  was  unlearned  in  the  law;  that  he  was  not  aware  that  by 
accepting  the  vendor's  offer  and  closing  the  deal  by  telegram  that  a  contract, 
binding  under  ordinary  circumstances,  had  been  made  by  him;  and  that  it  was 
always  his  intention  to  examine  the  property  before  finally  concluding  the  trade, 
in  order  to  verify  the  representations  of  the  vendor.  Held,  not  inconsistent 
with  other  allegations  to  the  effect  that  he  relied  on  the  representations  of  the 
vendor  as  to  material  facts. 

Appeal  from  the  District  Court  of  Fayette  County.  Tried  below 
before  Hon.  L.  W.  Moore. 

John  B.  Durreti,  for  appellant. — The  allegations  contained  in  de- 
fendant's answer  show  afBrmatively  that  he  did  not  rely  upon  the 
representations  of  the  plaintiff  concerning  the  property  he  was  trad- 
ing for,  but  that  it  was  his  intention  at  all  times  to  see  and  examine 
the  property  before  the  trade  was  finally  concluded  by  the  execution 
of  deed,  in  order  to  verify  the  representation  of  plaintiff.  Cresap 
V.  Manor,  63  Texas,  485;  Wooters  v.  I.  &  G.  N".  Ey.  Co.,  54  Texas, 
294;  McCall  v.  Sullivan,  1  Texas  App.  Civ.  Cas.,  sec.  1;  Garrett 
V.  Burleson,  25  Texas  Sup.,  44;  Simpkins  Eq.  pp.  309-313  and  Texas 
authorities  there  cited;  20  Cyc.  p.  39-40  and  authorities  cited; 
2  Pomeroys  Eq.  Jur.,  p.  1586,  sees.  890-891-892. 

If  a  party  undertakes  to  discover  the  truth,  then  he  is  bound  by 
everything  a  proper  investigation  would  disclose.  69  Texas,  513; 
46  Texas,  219;  21  Texas,  743;  31  Texas,  445;  25  Texas  Supp.,  44; 
54  S.  W.  Sep.,  914;  42  S.  W.  Bep.,  789;  13  Wall.  379;  116  TJ.  S., 
599;   Simpkins  Eq.   p.   312. 

Geo.  E.  Lenert  and  J.  T.  Duncan,  for  appellee. 

PLEASANTS,  Associate  Justice. — ^This  suit  was  brought  by 
appellant  against  appellee  to  compel  the  performance  of  a  contract  for 
the  conveyance  of  land.  The  defendant's  answer  admits  the  execution 
of  the  contract,  but  avers  that  its  execution  was  induced  by  false  and 
fraudulent  representations  on  the  part  of  plaintiff,  and  it  was  there- 
fore not  binding  on  defendant,  and  he  prays  that  said  contract  be 
cancelled  and  held  for  naught.  The  trial  in  the  court  below  without 
a  jury  resulted  in  a  judgment  in  favor  of  defendant  granting  the 
relief  prayed  for  by  him. 
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The  material  facts  found  by  the  trial  court,  which  we  find  to  be 
supported  by  the  evidence  and  adopt  as  our  conclusions  of  fact,  are 
as  follows: 

1.  That  plaintiff,  Chas.  S.  Fisher,  resided  in  Bell  county,  Texas, 
and  the  defendant,  A.  J.  Dippel,  in  Fayette  county,  Texas. 

2.  On  the  9th  day  of  February,  A.  D.  1905,  the  defendant,  A.  J. 
Dippel,  was  the  owner  of  1,280  acres  of  land  situated  in  Eoberts 
county,  Texas;  said  land  is  described  in  paragraph  No.  2  of  the 
plaintiff's  original  petition,  and  the  equity  therein  owned  by  de- 
fendant was  worth  the  sum  of  $2,750. 

3.  The  plaintiff,  Chas.  S.  Fisher,  owned  a  tract  of  land  in  Milam 
county,  Texas,  consisting  of  104  acres,  the  value  of  which  was  about 
$600,  which  was  encumbered  at  the  time,  with  a  vendor's  lien  of 
$500. 

4.  The  defendant  listed  his  land,  either  for  sale  or  exchange,  with 
W.  C.  Belcher,  a  land  agent  located  at  Austin,  Texas,  and  said 
Belcher  advertised  defendant's  land  for  sale  or  exchange. 

5.  That  at  the  time  defendant  listed  his  land  with  said  Belcher 
he  owed  the  State  of  Texas  on  the  purchase  •money,  97^^  cents  per 
acre,  or  $1,248,  and  its  total  value  was  $4,000. 

6.  On  February  9,  1905,  plaintiff,  Fisher,  addressed  a  letter  to 
W.  C.  Belcher,  offering  to  trade  for  defendant's  land,  which  letter 
reads  as  follows,  to-wit: 

'Ttfr.  W.  C.  Belcher, 
Austin,  Texas. 
Dear  Sir: — I  will  give  you  a  trade  for  your  clients  equity  in  the 
ranch  of  1,280  acres  situated  in  the  Panhandle  country,  near  the  town 
of  Miami.  I  have  a  very  nice  little  farm  of  104  acres,  situated  in 
the  county  of  Milam,  55  acres  in  cultivation,  25  acres  or  more  of 
very  fine  sandy  loam  prairie  that  can  be  put  in  cultivation  with 
very  little  expense,  the  balance  of  the  land  has  fine  timber.  The 
improvements  consist  of  one  two-room  house,  one  smoke  house,  chicken 
house  and  good  bam,  and  pig  pens,  etc.  There  are  fenced  off  sep- 
arately for  hog  pasture  10  acres.  This  place  rents  readily,  and  it 
is  very  productive.  It  is  well  adapted  to  the  raising  of  corn,  cotton, 
sugar  cane,  peanuts,  potatoes,  and  all  kinds  of  fruits.  I  have  never 
offered  this  place  at  less  than  $2,500.  I  am  now  holding  it  at  $2,750. 
I  think  I  would  be  willing  to  trade  this  place  to  your  client  for  his 
equity  in  the  1,280  acres,  presuming  that  not  less  than  half  of  the 
land  is  good  agricultural   land. 

Yours   very  truly, 

Chas.   S.   Fisher." 

On  February  13,  1905,  plaintiff  again  wrote  Belcher  in  regard 
to  the  land.  This  letter  contains  the  following  statements:  "The 
general  character  of  the  soil  is  sandy  loam  with  clay  foundation. 
That  part  of  the  land  which  is  not  in  cultivation  and  not  in  the 
open  prairie  has  heavy  oak  timber  on  it.  .  .  .  There  is  a  good 
bored  well  on  the  place  that  furnishes  plenty  of  water  for  all  pur- 
poBes." 
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said  land  had  to  get  water  from  some  other  place.  That  the  said 
104  acres  of  land  had  not  increased^  but  decreased  in  value  since 
November   3,    1903. 

8.  The  court  finds  as  a  fact  that  the  representations  made  to 
defendant  that  the  Fox  property,  which  was  an  adjacent  place,  was 
worth  $2,500,  and  had  been  sold  by  plaintiff  right  recently  for  $2,500, 
was  untrue,  and  if  such  a  deal  had  been  made  by  plaintiff  as  repre- 
sented to  defendant,  that  the  same  was  simulated,  pretended,  not 
real,  but  was  a  scheme  concocted  and  devised  by  plaintiff  to  mis- 
lead, over-reach  and  deceive  and  to  take  unfair  advantage  of  de- 
fendant. 

9.  That  all  of  the  representations  set  out  in  paragraphs  Nos.  7 
and  8  as  to  the  value  of  land,  its  character,  quality  and  improve- 
ments, were  false,  were  material,  and  were  relied  upon  by  the  de- 
fendant. The  court  finds  that  there  was  a  contract  of  sale,  as  alleged 
by  plaintiff^  sufficient  to  pass  the  title,  except  for  the  facts  found 
herein. 

10.  The  court  further  finds  that  the  defendant  is  a  person  un- 
learned in  the  law;  that  he  did  not  know,  when  this  negotiation 
was  going  on,  that  he  had  consummated  a  sale  of  his  property,  but 
believed  that  he  had  time  to  make  an  investigation  of  plaintiff's  land 
before  the  deal  was  closed  and  deeds  passed,  but  in  so  far  as  he  was 
induced  to  make  the  sale,  or  the  contract  of  exchange,  which  is 
sought  to  be  enforced,  he  was  induced  to  assent  to  it  by  the  repre- 
sentations m'ade  to  him  by  the  plaintiff,  and  especially  as  to  the 
representations  of  the  value  of  plaintiflPs  land. 

The  first  assignment  complains  of  the  ruling  of  the  trial  court 
in  not  sustaining  plaintiff's  exceptions  to  defendant's  answer  on 
the  ground  that  said  answer  affirmatively  shows  that  the  alleged  false 
representations  of  plaintiff  were  not  material,  and  were  not  relied 
upon  by  the  defendant. 

The  proposition  that  false  representation  which  is  not  material 
or  relied  upon  by  the  party  intended  to  be  infiuenced  thereby  can 
not  be  availed  of  by  such  party  as  a  ground  for  avoiding  his  con- 
tract, is  sustained  by  all  the  authorities,  but  the  answer  of  defendant 
does  not  show  that  the  alleged  false  representations  of  plaintiff 
were  not  material  or  that  they  were  not  relied  on  by  the  defendant, 
and  therefore  the  trial  court  did  not  err  in  overruling  the  ex- 
ception. 

The  representations  alleged  were  as  to  the  essential  character  and 
value  of  the  subject  matter  of  the  contract,  the  representations  as 
to  value  not  being  the  mere  expression  of  an  opinion,  but  made 
as  a  statement  of  fact  and  with  knowledge  that  defendant  had  not 
seen  the  property  and  would  not  investigate  the  truth  of  said  repre- 
Bentations  before  acting  upon  plaintiff's  offer.  We  do  not  think  the 
materiality  of  such  representations  can  be  questioned. 

It  is  repeatedly  averred  in  the  answer  that  defendant  relied  upon 
the  representations  made  by  plaintiff,  and  the  allegation  that  "He 
was  not  aware  that  by  accepting  Fisher's  offer  and  closing  the  deal 
by  telegram  that  a  binding  contract,  enforcible  in  law  under  ordi- 
nary circumstances,  had  been  entered  into  by  him.     That  it  was  his 
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On  February  14,  1906,  Belcher  wrote  to  defendant  the  following 

letter : 

^^Mr.  A.  J.  Dippel, 

Ellinger,  Texas. 
Dear  Sir: — Since  writing  to  yon  yesterday,  Mr.  Fisher  has  sold 
a  farm  of  96  acres  which  is  just  across  the  public  road  from  the 
104  acres  that  he  offers  you.  It  is  the  same  kind  of  farm,  and  the 
improvements  are  about  the  same  as  on  the  place  he  offers  you. 
He  sold  the  96  acre  farm  for  $2,500.  I  know  this,  because  the  deal 
was  made  direct  through  my  office.  This  affords  some  idea  of  what 
others  think  and  act  upon  as  to  the  value  of  that  part  of  Milam 
county. 

Yours  truly, 

W.  C.  Belcher.*' 

7.  The  court  finds  that  the  plaintiff,  by  the  letter  above  written, 
and  by  the  communication  made  to  W.  C.  Belcher,  and  by  W.  C. 
Belcher  to  the  defendant,  intended  to  create  the  impression  that  his 
land,  situated  in  Milam  County,  was  worth  the  sum  of  $2,750, 
and  that  this  was  not  an  opinion,  but  he  intended  it  to  be  received 
by  defendant  as  a  fact.  The  court  finds  that  the  representation  by 
plaintiff  as  to  the  value  of  his  Milam  county  property  was  false, 
and  that  it  was  not  worth  on  the  market  exceeding  $600,  and  that 
it  had  been  sold  for  that  amount  about  sixteen  months  before. 
The  court  finds  that  there  are  not  55  acres  in  cultivation  on  said 
farm;  that  the  soil  was  not  a  high  grade  sandy  loam,  but  was  a 
poor  and  inferior  grade  of  post  oak  land;  that  there  was  no  fine 
timber  on  it,  that  the  same  was  very  inferior,  scrubby-post  oak  of 
trifling  value;  that  the  improvements  were  old,  and  oi  but  little 
value,  if  anything;  that  the  representation  that  it  h-ad  a  "good  barn" 
was  false,  and  misleading.  That  what  was  described  as  a  **good 
bam*'  was  a  very  small  crib,  capable  of  holding  a  few  bushels  of 
com  only,  and  of  trifling  value.  That  there  was  no  hog  pasture 
fenced  off,  as  represented,  and  that  it  was  not  productive  as  repre- 
sented, and  that  it  was  not  adapted  to  the  raising  of  com,  cotton, 
potatoes  or  fruit.  When  the  plaintiff,  in  his  letter  stated,  ''I  have 
never  offered  this  place  for  less  than  $2,500.  I  am  now  holding  it 
at  $2,750"  he  intended  to  convey  the  impression,  and  wanted  defendant 
to  believe,  that  said  land  was  at  that  time  worth  $2,750.  The  court 
finds  that  these  representations  were  material,  and  were  relied  upon 
by  the  defendant,  and  were  believed  by  him  to  be  true,  and  they 
induced  the  defendant  to  accept  the  proposition  of  exchange  offered 
by  the  plaintiff.  The  court  further  finds  that  the  representations 
made  in  the  letter  dated  February  13,  1905,  that  said  land  had 
heavy  oak  timber  on  it,  was  untrue,  and  the  representation  that 
there  was  a  bored  well  on  the  place  that  furnished  plenty  of  water 
for  all  purposes,  was  untrue.  That  the  land  was  perfectly  adapted 
to  the  raising  of  cantaloupes  and  Irish  potatoes  was  untrue.  The 
court  finds  that  there  was  a  bored  well  on  said  premises,  but  that 
it  did  not  furnish  water  fit  to  drink,  and  that  the  occupants  on 
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said  land  had  to  get  water  from  some  other  place.  That  the  said 
104  acres  of  land  had  not  increased^  but  decreased  in  value  since 
Xovember  3,   1903. 

8.  The  court  finds  as  a  fact  that  the  representations  made  to 
defendant  that  the  Fox  property,  which  was  an  adjacent  place,  was 
worth  $2,500,  and  had  been  sold  by  plaintifF  right  recently  for  $2,500, 
was  untrue,  and  if  such  a  deal  had  been  made  by  plaintiff  as  repre- 
sented to  defendant,  that  the  same  was  simulated,  pretended,  not 
real,  but  was  a  scheme  concocted  and  devised  by  plaintiff  to  mis- 
lead, over-reach  and  deceive  and  to  take  unfair  advantage  of  de- 
fendant. 

9.  That  all  of  the  representations  set  out  in  paragraphs  Nos.  7 
and  8  as  to  the  value  of  land,  its  character,  quality  and  improve- 
ments, were  false,  were  material,  and  were  relied  upon  by  the  de- 
fendant. The  court  finds  that  there  was  a  contract  of  sale,  as  alleged 
by  plaintiff,  sufficient  to  pass  the  title,  except  for  the  facts  found 
herein. 

10.  The  court  further  finds  that  the  defendant  is  a  person  un- 
learned in  the  law;  that  he  did  not  know,  when  this  negotiation 
was  going  on,  that  he  had  consummated  a  sale  of  his  property,  but 
believed  that  he  had  time  to  make  an  investigation  of  plaintiff's  land 
before  the  deal  was  closed  and  deeds  passed,  but  in  so  far  as  he  was 
induced  to  make  the  sale,  or  the  contract  of  exchange,  which  is 
sought  to  be  enforced,  he  was  induced  to  assent  to  it  by  the  repre- 
sentations made  to  him  by  the  plaintiff,  and  especially  as  to  the 
representations  of  the  value  of  plaintiff's  land. 

The  first  assignment  complains  of  the  ruling  of  the  trial  court 
in  not  sustaining  plaintiff's  exceptions  to  defendant's  answer  on 
the  ground  that  said  answer  affirmatively  shows  that  the  alleged  false 
representations  of  plaintiff  were  not  material,  and  were  not  relied 
upon  by  the  defendant 

The  proposition  that  false  representation  which  is  not  material 
or  relied  upon  by  the  party  intended  to  be  influenced  thereby  can 
not  be  availed  of  by  such  party  as  a  ground  for  avoiding  his  con- 
tract, is  sustained  by  all  the  authorities,  but  the  answer  of  defendant 
does  not  show  that  the  alleged  false  representations  of  plaintiff 
were  not  material  or  that  they  were  not  relied  on  by  the  defendant, 
and  therefore  the  trial  court  did  not  err  in  overruling  the  ex- 
ception. 

The  representations  alleged  were  as  to  the  essential  character  and 
value  of  the  subject  matter  of  the  contract,  the  representations  as 
to  value  not  being  the  mere  expression  of  an  opinion,  but  made 
as  a  statement  of  fact  and  with  knowledge  that  defendant  had  not 
seen  the  property  and  would  not  investigate  the  truth  of  said  repre- 
sentations before  acting  upon  plaintiff's  offer.  We  do  not  think  the 
materiality  of  such  representations  can  be  questioned. 

It  is  repeatedly  averred  in  the  answer  that  defendant  relied  upon 
the  representations  made  by  plaintiff,  and  the  allegation  that  "He 
was  not  aware  that  by  accepting  Fisher's  offer  and  closing  the  deal 
by  telegram  that  a  binding  contract,  enforcible  in  law  under  ordi- 
nary circumstances,  had  been  entered  into  by  him.     That  it  was  his 
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or  posseeeion  of  any  character^  either  actual  or  constmctiTe,  in  ap- 
pellee. The  donee  did  not  live  with  the  donor.  The  original  cattle 
were  branded  in  the  brand  of  the  donor  and  the  increase  were  con- 
tinued in  the  same  brand,  and  in  the  possession  of  the  donor  on  the 
range  with  other  cattle  belonging  to  him  and  his  brother. 

The   judgment   is   reversed   and   the   cause   remanded   for  furth^ 
proceedings  in  accordance  with  this  opinion. 

Reversed  and  remanded. 


John  W.  Bobbins,  State  Treasurer,  Garnishee,  v.  B.  I.  Mideiff. 

Decided  May  3,  1907. 

1. — ^Xutnal  Inturanoe  Companlei — CkLmishment — ^Aet  Conitrued. 

The  provisions  of  chapter  CIX  of  the  general  laws  of  1903  apply  to  mutual 
insurance  companies  organized  under  laws  in  force  previous  to  that  time  as 
well  as  to  such  companies  as  have  been  organized  under  that  law,  and  the 
securities  deposited  by  such  companies  with  the  State  Treasurer  are  subject  to 
garnishment. 

8. — Corporate  Name— Ohansre— EitoppeL 

When  a  corporation  uniformly  does  business,  and  suffers  a  judgment  to 
be  obtained  against  it,  under  a  name  slightly  different  from  that  given  in  its 
charter,  it  will  be  held  to  have  changed  its  name  in  fact,  although  not  in  the 
manner  required  by  law,  and  will  not  be  heard  to>  question  the  validity  of  a 
judgment  so  obtained  and  subsequent  garnishment  proceedings  based  thereon. 

Appeal  from  the  District  Court  of  Harris  County.  Tried  below 
before  Hon.  Norman  G.  Kittrell. 

Robert  V.  Davidson,  attorney  general,  and  William  E.  Hawkins, 
assistant   attorney  general,   for  appellant. 

Hunt  &  Myer,  for  appellee. 

PLEASANTS,  Associate  Justice. — ^The  appellee  K.  L.  Midkiff  hav- 
ing obtained  a  judgment  in  the  District  Court  of  Harris  county  against 
the  Standard  Mutual  Fire  Insurance  Company  for  the  sum  of 
$1,415.67  sought  by  garnishment  proceedings  to  subject  to  the 
payment  the  deposits  made  by  said  company  with  the  State  Treas- 
urer under  the  provisions  of  Chapter  CIX  of  General  Laws  of 
the  28th  Legislature.  The  treasurer  answered  that  he  had  in  his 
possession  $507.60  in  money  and  a  note  in  favor  of  the  Standard  Fire 
Insurance  Company  for  $500  deposited  in  the  name  of  the  Standard 
Mutual  Fire  Insurance  Company  under  the  provisions  of  the  statute  be- 
fore mentioned.  Upon  the  trial  in  the  court  below  judgment  was  ren- 
dered in  favor  of  appellee  for  the  money  and  note  with  direction  that 
said  money  and  the  amoimt  collected  on  said  note  be  credited  upon  the 
judgment  in  favor  of  appellee  against  the  insurance  company. 

The  following  agreed  statement  of  facts,  upon  which  the  motion 
for  a  new  trial  was  submitted  in  the  court  below,  are  all  bf  the 
material  facts  upon  the  issues  presented   by  appellant's  brief. 

^'1.  That  the  original  defendant  in  the  cause  out  of  which  grevr 
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this  garnishment  suit^  same  being  entitled  upon  the  docket  of  this 
court  35,904,  E,  L.  MidkiiBf  v.  Standard  Mutual  Fire  Insurance 
Company,  was  incorporated  on  the  10th  day  of  November,  1902, 
as  and  in  the  name  of  Standard  Fire-insurance  Company,  and  that 
there  has  been  no  amendment  of  its  charter. 

2.  That  after  the  taking  eflPect  of  the  Chapter  CIX  of  the  General 
Laws  of  the  Twenty-Eighth  Legislature  of  Texas  (1903,  page  166, 
et  seq.),  said  Standard  Fire  Insurance  Company  filed  in  the  ofl5ce 
of  the  Commissioner  of  Agriculture,  Insurance,  Statistics  and  History 
of  the  State  of  Texas,  a  report  in  the  nature  of  a  sworn  statement, 
the  report  being  made  in  the  name  of  the  Standard  Mutual  Fire 
Insurance  Company,  and  thereafter  said  Commissioner  issued  to 
said  corporation,  in  the  name  of  Standard  Mutual  Fire  Insurance 
Company,  a  license  to  solicit  business  and  issue  policies  against 
loss  by  fire.  Said  license  was  issued  for  the  purpose  of  permitting 
said  corporation  to  do  business  under  said  Chapter  CIX. 

3.  The  money  and  securities  described  in  the  original  answer  here- 
tofore filed  in  this  cause  by  said  garnishee  were  deposited  in  his 
hands  in  an  eflfort  to  comply  with  the  requirements  of  said  Chapter 
CIX. 

4.  Ever  since  the  date  of  the  issuance  of  said  license  said  Stand- 
ard Fire  Insurance  Company  has  been  doing  business  in  the  State 
of  Texas  as  the  Standard  Mutual  Fire  Insurance  Company. 

5.  It  is  distinctly  stipulated  and  understood  that  this  agreement 
is  not  intended,  and  shall  not  be  construed  a^  asserting  or  admit- 
ting that  said  Insurance  Company  has  in  other  respects  complied 
with  the  requirements  of  said  Chapter  CIX,  there  simply  being  no 
agreement  with  reference  thereto." 

The  grounds  upon  which  appellant  assails  the  judgment  of  the 
court  below  are  clearly  presented  in  the  second  and  fourth  assign- 
ments of  error,  which  are  as  follows: 

"The  District  Court  erred  in  rendering  any  judgment  whatever 
against  said  defendant  garnisheee,  because  the  undisputed  evidence 
in  this  case  shows  that  the  defendant  in  the  original  suit  was  not 
incorporated  under  Chapter  CIX  of  the  General  Laws  of  the 
Twenty-eighth  Legislature  of  Texas;  the  provisions  of  section  6 
of  said  statute,  subjecting  to  garnishment  process  securities  held 
in  trust  by  the  State  Treasurer,  being  applicable  solely  and  alone 
to  securities  held  by  said  State  Treasurer,  in  compliance  with  the 
law,  for  a  company  incorporated  under  the  provisions  of  said  statute, 
and  not  otherwise.'* 

'The  court  erred  in  not  granting  the  first  amended  motion  of 
defendant  garnishee  for  a  new  trial  in  this  cause,  and  in  not  setting 
aside  its  original  judgment  against  said  garnishee,  because  it  ap- 
peared from  the  written  agreement  of  the  parties,  which  was  filed 
on  August  7,  1906,  and  offered  in  evidence  upon  the  hearing  of 
said  amended  motion  that  the  original  judgment  in  favor  of  the 
plaintiff,  E.  L.  Midkiff,  out  of  which  grew  these  proceedings  in  garn- 
ishment, was  rendered  by  said  court  in  a  cause  wherein  said  R.  L. 
Midkiff   was    plaintiff    and    the    Standard    Mutual    Fire    Insurance 
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Company,  a  corporation,  was  defendant,  and  that  the  note  and  money 
described  in  the  answer  of  said  garnishee  were  deposited  with  said 
State  Treasurer,  garnishee,  by  and  were  held  by  him  in  trust  for 
the  corporation  chartered  under  the  laws  of  the  State  of  Texas 
in  the  name  of  Standard  Fire  Insurance  Company,  and  that  said 
charter  has  never  been  amended.^' 

The  Act  of  the  Legislature  referred  to  in  the  assignment,  as 
shown  by  its  caption,  is  "An  Act  to  provide  for  the  incorporation 
of  mutual,  fire,  storm  and  lightning  insurance  companies,  and  de- 
fining their  powers  and  duties^  and  applying  the  provisions  of  this 
Act  to  mutual  insurance  companies  heretofore  organized  under  the 
laws  of  this  State,  and  providing  penalties  for  the  violation  of 
this  Act.'' 

The  first  four  sections  of  the  Act  relate  to  the  manner  in  which 
corporations  of  the  character  named  may  be  organized.  Section  five 
provides  for  the  investment  of  60  per  cent,  of  the  first  asse^ 
ment  made  by  companies  organized  under  this  Act,  in  securities 
of  certain  character  and  the  deposit  of  such  securities  with  the  State 
Treasurer.  Section  six  relates  to  the  manner  and  time  in  which  losses 
shall  be  paid,  and  also  contains  the  following  provision:  "Should 
any  company  incorporated  under  the  provisions  of  this  Act,  within 
sixty  days  after  the  rendition  of  any  judgment  against  such  com- 
pany fail  to  pay  same,  upon  request  of  the  party  obtaining  the 
judgment,  the  Commissioner  of  Insurance  shall  furnish  to  him  a 
list  of  the  securities  held  in  trust  by  the  State  Treasurer  for  such 
company  and   all   such   securities   shall  be   subject   to   garnishment.'* 

Section  11  provides  that  "all  mutual  insurance  companies  here- 
tofore incorporated  under  the  laws  of  this  State,  and  those  incor- 
porated by  virtue  of  this  Act,  sh^U,  from  and  after  the  passage 
of  this  Act,  set  aside  60  per  cent,  of  all  gross  premiums  for  the 
payment  of  losses."  This  section  further  provides  for  the  investment 
of  the  reserve  fund  of  such  companies  in  securities  and  the  deposit 
of  the  securities  with  the  State  Treasurer  as  provided  in  section  5 
of  the  Act. 

Section  12  provides  that  "Every  mutual  insurance  company  here- 
tofore organized  under  the  laws  of  this  State  shall  conform  to  the 
provisions  of  this  Act,"  etc. 

Section  14  provides  that  'Immediately  upon  the  passage  of  this 
Act  each  mutual  insurance  company  heretofore  organized  under 
the  laws  of  this  State  shall  make  a  report,  as  provided  by  law  of 
stock  insurance  companies,  to  the  Commissioner  of  Insurance,  and 
upon  failure  to  make  such  report  within  thirty  days  such  company 
shall  forfeit  its  charter  and  shall  not  thereafter  be  permitted  to  do 
business  in  this  State." 

We  do  not  think  the  provision  of  section  6  of  said  Act,  before 
quoted,  should  be  given  the  restricted  literal  construction  contended 
for  by  appellant  under  the  second  assignment  of  error.  It  was  clear- 
ly the  intention  of  the  T^egislature,  as  expressed  in  several  of  the  pro- 
visions of  the  Act  before  set  out,  to  make  all  mutual  insurance 
companies  of  the  kind  designated  subject  to  all  of  the  provisions 
of   the   Act   designed   for   the   protection   of   the   policy  holders   by 
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secuiing  the  certain  and  prompt  pajntnent  of  losses.  To  this  end 
all  such  companies,  whether  organized  under  said  Act,  or  nnder 
previous  laws  of  the  State,  are  required  to  invest  a  portion  of 
their  premiums  in  securities  and  deposit  such  securities  with  the 
State  Treasurer,  the  evident  purpose  in  requiring  such  deposit  being, 
that  in  case  of  the  failure  of  any  of  such  companies  to  pay  any 
leas  due  under  a  policy  issued  by  it,  the  deposit  of  the  company 
with  the  State  Treasurer  could  be  subjected  to  the  satisfaction  of 
such  loss.  The  language  of  section  6,  if  that  section  be  considered 
without  regard  to  the  other  sections  of  the  Act,  only  authorizes 
the  garnishment  of  securities  deposited  by  companies  incorporated 
under  the  provisions  of  the  Act,  but  when  read  in  connection  with 
other  provisions  of  the  Act,  which  in  express  language  makes  com- 
panies previously  organized  subject  to  the  provisions  of  the  Act,  it 
should  be  construed  as  giving  the  right  to  garnish  securities  deposited 
under  the  provisions  of  said  Act  by  companies  incorporated  or  acting 
thereunder.  This  construction  renders  the  operation  of  the  law 
uniform,  and  conforms  with  the  manifest  intention  of  the  Legis- 
lature as  expressed  in  the  Act  when  it  is  considered  as  a  whole. 
Rtissell  V.  Farquhar,  65  Texas,  355;  Holly  v.  Simons,  13  Texas 
Ct.  Bep.,  811;  City  of  Houston  v.  Dooley,  13  Texas  Ct.  Eep.,  879. 

The  second  objection  to  the  judgment  is  also-  without  merit. 
The  record  shows  that  in  compliance  with  the  requirements  of 
tiie  Act  before  mentioned  the  Standard  Fire  Insurance  Company  had 
filed  a  sworn  report  with  the  Insurance  Commissioner  in  which  the 
company  was  designated  as  the  Standard  Mutual  Fire  Insurance 
Company  and  that  after  the  filing  of  said  report  a  license  was  issued 
by  the  Commissioner  to  said  company  as  the  Standard  Mutual  Fire 
Insurance  Company  and  it  thereafter  did  business  only  under  such 
name.  It  deposited  the  securities  attached  by  the  writ  of  garnishment 
herein  in  the  name  of  the  Standard  Mutual  Fire  Insurance  Com- 
pany. It  was  sued  and  answered  in  said  name  in  the  original  suit 
in  which  the  judgment  upon  which  the  garnishment  was  sued  out 
was  rendered,  and  no  question  has  been  raised  at  any  time  by  said 
company  as  to  the  validity  of  the  judgment  against  it. 

The  identity  of  the  corporation  against  whom  the  judgment  was 
rendered  with  that  of  the  owner  of  the  property  attached  being 
thus  conclusively  shown,  the  fact  that  it  was  acting  under  a  different 
name  from  that  given  in  its  charter  cannot  affect  the  right  of  ap- 
pellee to  subject  the  property  to  the  payment  of  his  judgment.  While 
there  was  no  amendment  of  its  charter  and  the  change  in  its  name 
was  not  made  in  the  manner  required  by  law,  the  company  did 
in  fact  change  its  name,  and  having  answered  in  the  suit  brought 
against  it  by  the  appellee  in  the  name  in  which  it  was  actually 
doing  business,  we  do  not  think  it  could  question  the  validity  of 
a  judgment  against  it  in  that  name. 

The  questions  involved  in  the  cases  of  Southern  Pac.  Ry.  Co.  v. 
Block  Bros.,  84  Texas,  22,  and  Southern  Pac.  Ry.  Co.  v.  Bums, 
23  S.  W.  Rep.,  289,  were  entirely  different  from  the  one  here 
raised,   and  those  cases  are  not  authority  for  the  proposition  that 
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the   judgment   in    this   case   is    not   a   valid   judgment    against   the 
Standard   Fire  Insurance   Company. 

We  are  of  opinion  that  the  judgment  of  the  court  below  should 
be  affirmed  and  it  has  been  so  ordered. 

Affirmed. 


International  &  Great  Northern  Railroad   Company   v.  Mar- 
tha Mdnn  et  al. 

Decided  May  4,  1907. 

1. — ^Walking  on  Track — ^Discovered  Peril— EYidencc. 

In  a  suit  against  a  railroad  company  for  the  death  of  a  deaf  mute  while 
walking  on  the  railroad  track,  when  it  appeared  from  the  evidence  that  the 
engineer  saw  the  deceased  on  the  track  for  2,000  feet  before  he  was  struck; 
that  the  engineer  knew  that  deceased  was  acting  in  a  peculiar  manner  from  the 
fact  that  he  gave  no  sign  whatever  of  hearing  the  bell  or  the  whistle  of  the 
rapidly  approaching  train,  but  continued  to  meet  it  with  his  eyes  apparently 
upon  the  ground,  and  the  engineer  made  no  effort  to  stop  the  train  until  too 
late,  the  defendant  was  liable  because  of  the  negligence  of  the  engineer  in 
failing  to  make  any  effort  to  stop  the  train  when  he  first  noticed  the  peculiar 
manner  of  the  deceased. 

2. — Same. 

In  order  to  render  a  railroad  company  liable  for  injury  to  one  walking 
on  the  railroad  track  after  discovery  of  the  peril,  it  is  not  requisite  that  the 
engineer  must  know  that  disaster  is  inevitable  unless  he  himself  avert  it;  it 
is  enough  if  he  knows  that  the  person  injured  was  in  a  place  of  danger  from 
which  he  probably  could  not  or  would  not  extricate  himself  in  time. 

8. — Same — Charge. 

Chargee  considered  and,  when  construed  together,  held  correct  on  the  doe- 
trine  of  discovered  peril. 

4. — CiroumBtantial  Evidence — Charge. 

A  trial  court  may  properly  charge  the  jury  that  an  issue  may  be  established 
by  circumstances  as  well  as  by  direct  evidence  when  the  situation  calls  for  such 
charge,  provided  the  charge  does  not  call  attention  to  particular  circum- 
stances or  express  an  opinion  as  to  their  weight. 

6. — Negligence — tissue— Evidence. 

It  being  material  to  determine  at  what  particular  time  in  the  occurrence 
in  question  the  engineer  applied  the  brakes;  testimony  as  to  the  kind  of  brakes 
used  on  the  train  was  relevant  in  connection  with  testimony  as  to  the  distance 
the  train  ran  after  the  engineer  said  he  applied  the  brakes  and  the  distance 
within  which  the  train  ought  to  have  been  stopped  by  the  use  of  such  brakes. 

6. — ^Impeachment — Contradictory  Statements. 

Upon  the  issue  of  discovered  peril,  the  statements  of  the  engineer  made  at 
a  different  time  and  place  from  that  of  the  accident,  are  admissible  when 
tending  to  contradict  his  testimony  on  the  trial,  and  the  fact  that  the  language 
used  may  tend  to  prejudice  the  juiy,  will  not  render  them  inadmissible. 

7. — ^Improper  Argument — ^Harmless. 

Usually  the  action  of  the  court  in  sustaining  exception  to  improper  ail- 
ment, reprimanding  counsel  and  instructing  the  jury  to  disregard  the  objec- 
tionable language,  is  presumed  to  he  effective.  Reprehensible  argument  con- 
sidered and  held  harmless  under  the  instructions  of  the  court. 
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8. — ^Deaf  JCute-— Death — ^Damages. 

A  verdict  of  $5,000  for  the  death  of  a  deaf  mute  held  not  excessive  under 
the  evidence. 

9. — ^Verdict — ^Apportionment. 

Ordinarily  a  defendant  can  not  complain  of  the  manner  in  which  a  verdict 
is  apportioned    among  plaintiffs. 

Appeal  from  the  District  Court  of  Smith  County.  Tried  below 
before  Hon.  E.  W.  Simpson. 

N.  A.  Siedman,  John  M.  King,  N.  B.  Morris  and  Marsh  & 
Mcllwaine,  for  appellant. — The  operatives  of  the  locomotive,  being 
ignorant  of  Munn's  deafness,  though  they  saw  him  on  the  track 
walking  toward  the  moving  locomotive,  were  not  required  to  antic- 
ipate that  he  would  remain  on  the  track,  but  they  had  the  right 
to  presume  that  he  would  leave  the  track,  and  were,  therefore,  not 
required  to  take  any  precautions  to  avoid  striking  him  until  they 
actually  knew  that  he  was  in  a  perilous  position,  and  also  actually 
knew  that  he  would  not  or  could  not  leave  the  track.  Houston  & 
T.  C.  Ry.  V.  O'Donnell,  99  Texas,  636;  International  &  G.  N.  Ry.  v. 
Garcia,  75  Texas,  583;  Artusy  v.  Missouri  Pac.  Ry.,  73  Texas,  191; 
Galveston,   H.   &   S.   A.  Ry.  v.   Ryan,   70   Texas,  58,  80  Texas,   59. 

The  evidence  showing  that  deceased  was  guilty  of  contributory  neg- 
ligence in  remaining  upon  the  track,  for  appellees  to  recover  it  was 
necessary  for  them  to  show  that  the  operatives  of  the  locomotive  not 
only  actually  discovered  his  perilous  position  on  the  track,  but  that 
they  actually  knew  he  would  not  or  could  not  leave  the  track  in 
time  to  have  averted  the  collision,  and  that,  after  they  thus  became 
apprised  of  his  danger,  they  failed  to  exercise  ordinary  care,  in 
the  use  of  all  means  at  their  command,  consistent  with  the  safe- 
ty of  the  train,  to  avoid  striking  him.  Texas  &  Pac.  Ry.  v.  Breadow, 
90  Texas,  26;  Texas  &  Pac.  Ry.  v.  Staggs,  90  Texas,  458;  Ft.  Worth 
&  D.  C.  Ry.  V.  Shetter,  94  Texas,  196;  Houston  &  T.  C.  Ry.  v. 
O'Donnell,  99  Texas,  636. 

When  the  court,  in  its  main  charge,  affirmatively  misdirects  the 
jury  and  does  not  expressly  withdraw  such  erroneous  instruction  from 
the  consideration  of  the  jury,  the  judgment  will  be  reversed,  and 
this  though  the  court  may  have  given  to  the  jury,  at  the  instance  of  the 
complaining  party,  a  special  charge  in  which  the  law  is  correctly 
stated.  Baker  v.  Ashe,  80  Texas,  356;  San  Antonio  &  A.  P.  Ry. 
Y.  Robinson,  73  Texas,  277;  Oonzales  v.  Adoue,  94  Texas,  120. 

A  witness  can  only  be  impeached  on  a  material  matter,  and  where 
he  denies  that  he  made  a  statement  which,  if  true,  would  be  im- 
material to  any  issue  in  the  case,  the  party  asking  the  question  is 
bomid  by  the  answer  and  can  not  prove  that  the  witness  made 
the  statement,  for  the  purpose  of  impeaching  him.  Texas  &  Pac.  Ry. 
V.  Phillips,  91  Texas,  278;  Batcheller  v.  Besancon,  19  Texas  Civ.  App., 
137;  Missouri,  K.  &  T.  Ry.  v.  Moore,  24  Texas  Civ.  App.,  489; 
Smye  v.  Groesbeck,  73  S.  W.  Rep.,  972;  Gulf,  C.  &  S.  F.  Ry.  v. 
Matthews,  13  Texas  Ct.  Rep.,  949. 

Where  the  attorney  for  the  plaintiff,  in  his  closing  argument,  to 
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the  jury^  states  facts  not  testified  by  the  witnesses  and  indulges  in  lan- 
guage that  is  calculated  to  inflame  the  prejudices  of  the  jury  against 
the  defendant,  a  judgment  recovered  by  the  plaintiff  should  be  set 
aside  by  the  trial  court,  and  upon  its  failure  to  do  so,  the  judgment 
will  be  reversed  by  this  court.  San  Antonio  Traction  Co.  v.  Parks, 
15  Texas  Ct.  Rep.,  171 ;  Houston,  E.  &  W.  T.  By.  v.  Wood,  14  Texas 
Ct.  Bep.,  734;  Houston,  E.  &  W.  T.  By.  v.  McCarty,  13  Texas  Ct. 
Eep.,  876;  St.  Louis  S.  W.  By.  v.  Boyd,  13  Texas  Ct  Bep.,  233;  and 
cases  cited  therein. 

The  witness.  Shady  Boberts,  being  plaintiffs*  only  eye  witness 
to  the  accident,  and  testimony  having  been  introduced  impeaching  him, 
the  statement  made  by  plaintiffs'  attorney  in  his  closing  argiiment 
of  what  had  transpired  between  Boberts  and  himself  tended  to  cor- 
roborate the  testimony  of  Boberts  and  was  calculated  to  influence 
the  jury,  and  this  though  the  court  instructed  the  jury  not  to 
consider  the  same.  Phoenix  Insurance  Co.  v.  Stenson,  63  S.  W.  Bep., 
542;  Texas  &  N.  0.  By.  v.  Harrington,  17  Texas  Ct  Bep.,   133. 

McCord  &  Bviloci,  for  appellee. 

GILL,  Chief  Justice. — Martha  Munn  for  herself  and  as  next 
friend  of  her  infant  daughter  brought  this  suit  against  the  Intemar 
tional  &  Great  Northern  Bailroad  Company  to  recover  damages  for 
the  deatli  of  her  husband,  Madison  Munn,  whose  death  was  alleged 
to  have  been  due  to  the  negligence  of  defendant  Fannie  Munn,  the 
mother  of  deceased,  also  became  a  party  plaintiff.  The  plaintiffs, 
though  they  alleged  due  care  on  the  part  of  deceased,  finally  relied 
only  upon  the  theory  of  discovered  peril.  The  defendant  answered 
by  general  denial,  and  pleaded  contributory  negligence.  A  trial  by  jury 
resulted  in  a  verdict  and  judgment  for  $5,000  apportioned,  $3,000 
to  the  wife  and  $1,000  each  to  the  daughter  and  mother  of  deceased. 

The  accident  which  resulted  in  the  death  of  Madison  Munn  oc- 
curred on  March  4,  1905.  On  that  date  he  was  walking  in  a  northerly 
direction  on  defendant's  main  line  a  few  miles  north  of  Troupe, 
Texas,  and  was  struck  by  one  of  defendant's  south  bound  passenger 
trains  which  was  a  little  behind  time  and  was  moving  at  the  rate 
of  about  40  miles  per  hour.  The  track  was  practically  straight  at 
that  point  and  the  engine  was  visible  to  Munn  and  Munn  was  visible 
to  the  engineer  for  at  least  2,000  feet. 

Deceased  was  a  deaf  mute  and  neither  saw  nor  heard  the  engine 
until  the  moment  before  it  struck  him.  In  failing  to  see  the  engine 
in  time  to  save  himself  he  was  negligent. 

The  engineer  did  not  know  he  was  a  deaf  mute,  but  actually  saw 
him  walking  in  the  center  of  the  track  about  the  distance  named  and 
continued  to  see  him  walking  on  the  track  and  apparently  neither 
seeing  nor  hearing  the  engine  until  he  was  struck  and  killed.  When 
six  or  seven  hundred  feet  away  the  engineer  began  to  ring  the  bell 
to  attract  his  attention.  This  failing  he  immediately  began  to  sound 
the  stock  alaiTO.  Munn  nevertheless  continued  his  course  and  gave  no 
evidence  that  he  was  aware  of  the  approach  of  the  train,  whereupon 
the  engineer  applied  the  air  in  the  emergency,  but  at  a  point  so  near 
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deceased  that  there  was  no  hope  of  saving  him  by  that  or  any  other 
means  at  hand.  Up  to  the  point  where  the  air  was  applied  in  the 
emergency  there  was  no  attempt  to  slacken  the  speed  of  the  train. 
The  testimony  is  snflScient  to  establish  the  fact  that  the  deceased 
had  his  hat  pulled  over  his  eyes  and  was  looking  down  at  the  ties 
as  he  walked  from  the  time  he  was  first  seen  by  the  engineer  until 
about  the  moment  of  the  accident.  The  engineer  discovered  that  his 
attention  had  not  been  attracted  by  the  bell  or  whistle  in  time  to 
have  averted  the  accident  by  the  use  of  the  means  at  hand  without 
endangering  the  train.  The  engineer  knew  of  Munn's  ignorance  of 
the  approach  and  that  that  ignorance  was  perilous.  That  if  he  failed 
to  attract  the  attention  of  Munn  before  the  engine  reached  him  death 
was  inevitable.  As  against  the  safe  method  of  getting  his  train  under 
control,  after  learning  of  Munn's  ignorance  and  realizing  that  the 
bell  and  whistle  failed  to  attract  his  attention,  he  chose  to  continue 
to  try  to  attract  his  attention  by  the  bell  and  whistle  and  to  hope 
that  Munn  might  yet  be  induced  to  save  himself,  until  it  was  too 
late  to  check  or  stop  the  train.  In  this  we  are  of  opinion  the  engineer 
failed  to  nse  every  means  at  hand  consistent  with  the  safety  of  the 
train  after  realizing  the  peril  of  deceased  and  that  had  he  so  done 
the  accident  would  not  have  happened. 

These  fact  conclusions  have  been  reached  against  the  earnest  protest 
of  counsel  for  appellant  under  an  assignment  questioning  the  sufficiency 
of  the  evidence.  They  are  predicated  upon  the  engineer's  testimony 
that  he  saw  the  deceased  for  the  distance  named.  That  he  continued 
to  see  him.  The  fact  that  he  thought  it  necessary  for  Munn's  safety 
to  ring  the  bell  and  sound  the  stock  whistle.  His  actual  knowledge 
that  neither  of  these  attracted  Munn^s  attention.  Certain  declara- 
tions of  his  that  Munn  had  acted  peculiar  from  the  first.  Testimony 
of  passengers  as  to  when  the  whistle  was  sounded  and  at  what  point 
the  brake  was  set  and  the  undisputed  testimony  that  the  train  ran 
farther  after  it  struck  Munn  than  it  would  ordinarily  run  after  the 
application  of  the  emergency  air  brakes. 

The  proposition  advanced  by  appellant  is  that  an  engineer  in  charge 
of  a  moving  engine  has  the  right  to  assume,  in  the  absence  of 
knowledge  to  the  contrary,  that  one  walking  on  the  track  ahead  of  him 
is  in  possession  of  normal  faculties  and  will  by  their  timely  use  discover 
the  train  and  leave  the  point  of  danger,  and  counsel  contend  that 
under  the  evidence  the  engineer  was  shown  not  to  have  discovered  the 
peril  of  deceased  in  time  to  have  averted  the  accident. 

We  will  briefly  discuss  the  evidence  in  the  light  of  established  rules 
of  law. 

It  is  well  settled  that  a  recovery  can  not  be  had  on  the  theory 
of  discovered  peril  unless  it  be  shown  that  the  one  in  charge  of  the 
dangerous  agency  realizes  the  peril  of  the  one  threatened  by  its  ap- 
proach in  time  to  avert  an  injury  by  the  prompt  use  of  the  means 
at  hand.  Texas  &  Pac- By.  Co.  v.  Breadow,  90  Texas,  26;  Texas  & 
Pac.  By.  V.  Staggs,  90  Texas,  458 ;  Ft.  Worth  &  D.  C.  By.  v.  Shetter, 
94  Texas,  196;  Houston  &  T.  C.  By.  v.  O'Donnell,  99  Texas,  636. 

The  soundness  of  the  proposition  advanced  by  appellant  as  to  what 
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the  engineer  may  lawfully   assume  as  to  a  pereon  walking  on  the 
track  is  equally  well  established.    O'Donnell  and  Shetter's  cases,  supra, 

The  questions  arising  upon  the  facts  of  this  case  are,  therefore, 

First.     What  constituted  the  peril  of  deceased? 

Second.  Was  the  known  conduct  of  deceased  of  such  a  cnaracter 
as  to  advise  the  engineer  of  his  peril  in  time  to  have  saved  him? 

Third.  Did  the  engineer  by  reason  of  the  facts  within  his  knowl- 
edge realize  the  peril  of  deceased  in  time  to  save  him? 

We  say  these  are  the  points  in  issue  because  the  evidence  upon 
all  other  questions  affecting  the  issue  of  liability  is  undisputed. 

The  engineer  admits  having  seen  the  deceased  for  the  distance  named, 
and  from  that  time  his  attention  never  left  him.  The  engineer  does 
not  pretend  that  the  man  raised  his  eyes  or  gave  any  other  indication 
of  knowledge  of  the  approach  of  the  train.  That  from  these  things 
the  engineer  suspected  his  ignorance  is  made  plain  by  the  ringing 
of  the  bell  and  the  sounding  of  the  stock  whistle  for  the  express 
purpose  of  arousing  him  to  a  consciousness  of  his  danger.  To  none 
of  these  did  deceased  respond  by  the  slightest  motion  indicating  that  he 
had  heard  or  seen.  The  engineer  was  confessedly  in  possession  of  all 
these  facts  and  was  keenly  conscious  of  them.  He  was  therefore  con- 
scious that  deceased  was  acting  in  a  most  peculiar  manner,  and  this 
is  true  because  it  is  against  reason  that  one  walking  along  a  railway 
track,  and  hearing  a  train  whistlipg  for  a  crossing,  hearing  the 
ringing  bell  and  instantly  thereafter  the  alarm  whistle  sounded  vio- 
lently and  persistently,  would  not  raise  his  eyes,  even  for  no  other 
reason  than  to  see  if  stock  was  on  the  track  ahead  of  him.  A  most 
natural  curiosity  would  have  prompted  this  had  he  heard.  It  was  there- 
fore plain  that  he  had  not  heard  and  it  is  equally  clear  that  this 
the  engineer  knew.  But  even  at  the  point  where  the  engineer's  power 
to  save  deceased  had  ended,  there  was  of  course  still  a  chance  to  arouse 
him  to  a  consciousness  of  his  peril  in  time  for  him  to  save  himself, 
and  this  the  engineer  continued  to  try  to  do. 

The  engineer  testified  that  he  believed  deceased  would  leave  the 
track  before  the  engine  reached  him  and  never  knew  otherwise  until 
too  late  to  save  him.  Prom  this  it  is  argued  that  the  facts  do  not 
establish  knowledge  on  the  part  of  the  engineer  that  deceased  would 
not  leave  the  track,  and  that  under  these  facts  the  engineer  had  the 
right  to  continue  to  presume  that  Munn  would  leave  the  track.  Coun- 
sel insist  that  the  peril  of  deceased  consisted  in  the  fact  that  he 
would  not  leave  the  track  in  time.  That  this  the  engineer  did  not 
actually  know,  and  that  it  was  not  enough  if  he  believed  it  or  sus- 
pected it. 

There  are  loose  expressions  in  cases  from  courts  of  the  highest 
authority  which  tend  to  support  the  contention  that  in  order  to 
justify  a  recovery  in  such  a  case  the  engineer  must  actually  know 
that  deceased  will  not  leave  the  track.  This  is  notably  true  in  Ft. 
Worth  &  D.  C.  Ey.  v.  Shetter,  94  Texas,  199,  in  which  occurs  the 
expression,  "...  A  person  walking  negligently  along  a  railway 
track  in  front  of  a  moving  train  will  surely  be  hurt  unless  the 
train  stops  or  he  gets  out  of  the  way.  In  a  sense,  he  may  be  said  to 
be  in  danger,  but  those  controlling  the  train  are  not  required  to  as- 
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snine  that  by  bis  negligent  failure  to  act  he  will  remain  in  danger. 
It  is  only  when  -Hiey  have  realized  that  he  can  not  or  will  not  get 
out  of  the  way  tiiat  the  duty  of  averting  the  collision  arises.  .  .  " 
One  might  infer  from  this  that  one  who  in  fact  saves  himself  at  the 
last  moment  was  never  in  fact  in  peril,  and  that  until  the  engineer 
Jcnows  that  one  can  not  or  will  not  leave  the  track  in  front  of  his 
moving  engine  he  has  not  realized  that  person^s  peril.  But  neither 
in  the  decision  in  which  that  language  was  used  nor  in  the  lat- 
ter case  (Houston  &  T.  C.  Ry.  v.  O'Donnell,  99  Texas,  636), 
in  which  Justice  Brown  quotes  it,  is  it  used  in  the  sense  in  which 
appellant  construes  it.  This  is  made  clear  by  the  language  of  Judge 
Brown  immediately  preceding  the  quotation  in  O'DonnelFs  case, 
supra,  as  follows: 

"If  O'Donnell  was  negligent,  then  to  render  the  company  liable 
Ihe  evidence  must  show  that  O'Donnell  was  in  a  place  of  danger  when 
seen  by  the  employes  of  the  company.  That  the  men  in  charge  of 
the  engine  saw  him  and  realized  that  he  was  in  a  dangerous  position  and 
also  that  he  either  could  not  or  would  not  probably  extricate  himself 
from  the   dangerous  situation.     .     .     .'* 

The  authorities  when  rightly  construed  are  one  on  the  proposition 
that  in  order  to  give  rise  to  this  new  duty  resting  upon  the  discovery 
of  peril  it  is  not  requisite  that  the  engineer  must  know  that  disaster 
is  inevitable  unless  he  himself  can  avert  it.  It  is  enough  if  he 
knows  that  the  person  injured  was  in  a  place  of  danger  from  which 
he  probably  could  not  or  would  not  extricate  himself  in  time.  Galves- 
ton City  Ry.  v.  Hanna,  34  Texas  Civ.  App.,  608,  and  authorities 
cited. 

In  a  legal  sense  and  in  point  of  fact  it  is  accurate  to  say  that 
the  peril  of  one  in  Munn^s  position  consisted  of  his  ignorance,  for  there 
was  no  time  up  to  within  a  few  feet  of  the  train  when  he  might 
not  have  saved  himself  had  the  knowledge  of  its  approach  been 
borne  in  upon  his  senses. 

The  engineer  could  not  have  foreseen  with  certainty  that  Munn 
would  not  discover  the  train  in  time.  Nor  could  he  have  foreseen  that 
Munn  might  not  leave  the  track  for  some  purpose  other  than  his 
safety  and  still  without  knowledge  of  the  train^s  approach.  No  more 
might  an  engineer  actually  know  that  one  lying  on  the  track  asleep 
or  in  a  swoon  might  not  be  merely  pretending  sleep  or  if  asleep  that 
he  would  not  be  awakened  by  the  signals  made  to  arouse  him,  yet 
it  would  scarcely  be  contended  that  one  thus  asleep  or  in  a  swoon 
was  not  in  peril  merely  because  at  the  last  moment  he  awakened  or 
recovered  from  his  swoon  and  saved  himself,  nor  would  the  contention 
be  allowed  for  a  moment  that  the  engineer  who  saw  him  in  time  to 
stop  the  train  would  be  permitted  to  continue  his  course  on  the 
chance  that  the  man  would  be  aroused  and  thus  induced  to  save  him- 
self. 

The  rule  which  in  such  cases  imposes  a  duty  to  another  notwithstand- 
ing his  fault  is  a  rule  arising  from  the  dictates  of  humanity,  and 
BO^  with  knowledge  of  another^s  peril  an  engineer  will  not  be  per- 
mitted to  leave  to  chance  or  accident  the  safety  of  his  life  or  limb 
when  a  sure  means  of  saving  him  is  in  the  hands  of  the  engineer. 
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St.  Louis  S.  W.  Ry.  Co.  v.  Jacobson,  28  Texas  Civ.  App.,  150. 
To  require  proof  that  the  engineer  actually  knew  that  the  deceased 
would  inevitably  be  killed  unless  the  engine  was  stopped,  and  that 
he  nevertheless  continued  his  course  would  be  to  require  that  a 
case  of  murder  be  established,  and  in  our  opinion  it  is  not  necessary 
that  the  proof  should  fasten  upon  the  engineer  any  act  or  omissioa 
involving  moral  turpitude. 

Nor  on  the  other  hand  do  we  allow  the  proposition  that  he  may 
speculate  on  the  chances  of  one  leaving  the  track  until  too  late  for 
the  effective  use  of  the  means  at  hand  after  knowledge  of  peril.  To 
allow  such  a  doctrine  would  abrogate  the  nile  of  liability  in  all 
cases  save  where  the  situation  of  the  person  on  the  track  rendered 
it  manifestly  impossible  for  him  to  do  aught  for  himself. 

If  it  appears  from  the  evidence  that  the  engineer  realized  that 
deceased  was  ignorant  of  the  approach  of  the  train  and  therefore 
would  not  probably  leave  the  track,  the  new  duty  thereby  arose,  and 
for   the  engineer's   failure  to   discharge   it   the  company   is   liable. 

We  have  already  stated  that  in  our  opinion  the  evidence  is  sufB- 
cient  to  sustain  the  verdict  on  the  issue  of  liability.  The  assignments 
presenting  that  question  are  therefore  overruled. 

By  the  third  assignment  appellant  complains  of  the  following  por- 
tion of  the  court's  charge: 

"You  are  instructed  that  it  is  the  duty  of  a  railway  engineer 
to  use  all  the  means  within  his  power  consistent  with  the  safety  of 
the  train,  to  prevent  injuring  a  person  upon  the  track,  as  soon  as  it 
reasonably  appears  to  him  that  the  party  is  not  going  to  leave  the 
track.  And  under  the  facts  in  this  case,  it  only  became  the  engineer's 
duty  to  use  all  means  under  his  control,  consistent  with  the  safety 
of  the  train,  to  prevent  injuring  deceased,  or  to  have  lessened  injury 
to  him,  at  such  time  as  it  reasonably  appeared  to  him  that  deceased 
was  not  going  to  leave  the  track." 

Counsel  for  appellant  also  requested  a  charge  which  in  effect 
advised  the  jury  that  the  engineer  was  not  required  to  try  to  stop  the 
train  until  he  had  actual  knowledge  that  deceased  would  not  get  out 
of  the  way  of  the  train,  and  the  refusal  to  give  this  charge  is  the 
subject   of  the  fourth  assignment. 

The  objection  to  the  paragraph  to  which  the  3d  assignment  is 
addressed  is  that  by  the  use  of  the  word  ^'reasonably"  the  court 
imposed  a  higher  duty  than  the  law  imposes,  and  that  by  a  fair 
construction  of  the  language  used  the  jury  were  permitted  to  find 
liability  if  the  circumstances  were  such  as  were  reasonably  calculated 
to  apprise  the  engineer  of  the  peril  of  deceased  and  dispensed  with 
the  proof  of  actual  knowledge  on  his  part.  That  if  not  aflSrmative 
error  it  was  misleading  and  the  requested  charge  should  have  been 
given. 

Standing  alone  the  charge  complained  of  is  perhaps  susceptible 
of  the  construction  suggested.  But  read  in  the  light  of  other  charges 
given  and  other  portions  of  the  main  charge  it  clearly  means  no 
more  than  that  the  duty  on  the  part  of  the  engineer  arose  upon  his 
realization  from  the  facts  within  his  knowledge  that  deceased  would 
not  probably  leave  the  track.     The  word  was  designed  to  modify  a 
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phrase  which  would  have  otherwise  imposed  upon  the  plaintiff  the 
burden  of  fastening  upon  the  engineer  actual  knowledge  not  only 
of  the  perilous  ignorance  of  deceased,  but  actual  knowledge  that  he 
surely  would  not  leave  the  track,  a  doctrine  which  we  have  already 
shown  is  unsound. 

The  court  clearly  and  distinctly  instructed  the  jury  that  the  engi- 
neer might  proceed  upon  the  assumption  that  the  deceased  would 
leave  the  track  until  by  some  act  of  deceased  he  was  apprised  that 
deceased  would  not  get  off. 

Special  charge  No.  6,  given  at  the  request  of  appellant,  addressed 
to  the  question  of  discovered  peril  and  declaring  in  terms  that  it  was 
given  in  explanation  of  the  main  charge,  imposed  upon  the  jury 
in  the  most  explicit  terms  the  duty  to  find  for  defendant  unless  they 
believed  the  engineer  actu-ally  knew  of  the  peril  of  deceased,  and  by 
the  same  charge  the  jury  was  advised  that  it  would  not  be  enough  that 
the  peril  might  have  heen  discovered  by  the  exercise  of  reasonable 
care.  The  rights  of  appellant  upon  the  issue  were  further  guarded  by 
charge  No.  13  and  No.  14,  which  was  also  given,  and  was  as  follows: 

"In  passing  upon  the  question  of  discovered  peril,  it  is  not  sufl5- 
cient  for  the  plaintiff  to  show  that  the  engineer  on  the  train  saw 
deceased  and  that  by  the  exercise  of  ordinary  care  could  have  dis- 
covered his  peril,  but  the  proof  must  go  beyond  this  and  show  that 
he  was  actually  in  a^  perilous  position,  and  that  in  addition  to  seeing 
him  on  the  track,  that  the  engineer  in  fact  saw  his  perilous  posi- 
tion in  time  to  have  avoided  the  accident.**  So  that  if  it  was  possible 
to  impress  upon  the  jury  their  duty  to  find  actual  knowledge  of 
peril  on  the  part  of  the  engineer  before  they  could  find  for  plaintiff, 
it  was  clearly  done  in  this  case.  We  are  of  opinion  the  section  of  the 
charge  complained  of  was  at  most  ambiguous.  That  its  meaning 
Twts  Jfully  explained  by  the  reauested  charges  given  and  that  the  re- 
fused charge,  embodied  in  the  fourth  assignment,  was  properly  refused 
because  it  announces  an  unsound  proposition  of  law. 

The  court  at  the  request  of  plaintiff  gave  the  following  charge :  "You 
are  further  charged  that  as  to  whether  the  engineer  discovered  the 
peril  of  Madison  Munn,  and,  when  he  discovered  his  peril,  as  to 
whether  he  used  all  the  means  at  his  command,  consistent  with  the 
safety  of  the  train,  to  avoid  injury  after  he  discovered  his  peril, 
if  he  did,  may  be  shown  by  circumstances,  and  same  must  be  determined 
by  the  circumstances  at  the  time.**  Appellant  complains  of  it  both 
as  a  comment  on  the  weight  of  evidence,  even  if  good  law,  and  because 
it  improperly  advised  the  jury  that  the  issue  "must  be  determined 
by  the  circumstances  at  the  time.** 

The  first  objection  is  not  tenable.  A  trial  court  may  properly  charge 
the  jury  that  an  issue  may  be  established  by  circumstances  as  well 
as  by  direct  evidence  where  the  situation  calls  for  such  charge.  He 
should,  of  course,  avoid  the  danger  of  calling  attention  to  particular 
circumstances  or  indicaiting  an  opinion  as  to  the  weight  of  particular 
facts.  The  practice  is  not  unusual  in  this  State  and  has  been  com- 
monly indulged  iu  those  cases  where  a  deed  was  sought  to  be  estab- 
lished by  circumstantial  evidence.  Hemdon  v.  Burnett,  21  Texas 
Civ.  App.,  27. 
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The  last  line  of  the  charge  complained  of  was  not  designed  to 
confine  the  investigation  of  the  issue  to  circumstances  alone,  to  the 
exclusion  of  the  engineer's  testimony,  but  was  manifestly  intended 
to  confine  the  jury  (in  so  far  as  they  should  consider  circumstantial 
evidence  in  resolving  the  issue)  to  the  circumstances  existent  at  the 
time  of  the  accident  or  immediately  preceding  or  attending  it.  We 
regard  the  objection  to  it  as  hypercritical.  The  case  of  the  Tyler 
Ice  Co.  V.  Tyler  Water  Co.,  15  Texas  Ct.  Eep.,  114,  is  not  in  point 
upon  either  proposition. 

Over  the  objection  of  defendant  plaintiffs  were  permitted  to  show 
by  the  engineer  Rutledge  that  his  train  was  not  equipped  with  the 
high  power  emergency  Drake,  but  only  with  the  usual  air  brake  in 
use  by  the  railroads  in  this  State.  The  objection  urged  is  that  it  was 
immaterial  because  plaintiff  could  not  predicate  liability  upon  the 
faulty  equipment  of  the  train,  as  the  company  owed  the  deceased  no 
duty  in  this  respect.  The  ground  of  the  objection  is  undoubtedly  sound, 
but  the  evidence  was  not  admitted  for  that  purpose.  Other  evidence 
showed  that  the  engine  ran  about  600  feet  past  the  point  where  de- 
ceased was  struck.  There  was  evidence  also  that  a  train  going  at  a 
rate  of  speed  of  40  miles  an  hour  could  be  stopped  practically  within 
its  length.  The  engineer  testified  he  applied  the  air  in  emergency 
when  he  came  within  one  hundred  feet  of  deceased.  The  train  was 
about  480  feet  in  length.  Prom  this  it  is  clear  that  the  character  of 
brake  equipment  was  a  proper  inquiry  as  bearing  upon  the  question 
as  to  how  far  the  train  would  run  after  application  of  the  air,  this 
latter  having  a  proper  bearing  upon  the  inquiry  as  to  when  the  engi- 
neer applied  the  air.  Such  evidence  was  admissible  for  the  purpose 
stated.  Not  as  a  basis  of  liability  nor  was  it  submitted  as  such,  nor 
any  such  claim  made.  San  Antonio  &  A,  P.  By.  Co.  v.  DeHam, 
93  Texas,  79. 

Por  the  purpose  of  impeaching  the  engineer,  John  Lewis  was  per- 
mitted to  testify  that  the  engineer  at  Jacksonville,  a  half  hour  after 
the  accident,  and  several  miles  from  the  point  where  it  occurred, 
stated  to  E.  A.  Goodrich,  'The  damn  fool  (meaning  deceased)  made 
me  (meaning  the  engineer)  mad  because  he  would  not  get  off  the 
track/'  and  this  is  made  the  subject  of  the  fourteenth  assignment. 
Appellant  contends  that  it  was  in  no  sense  impeaching  and  that  its 
admission  tended  to  prejudice  the  jury.  If  it  was  admissible  as 
matter  of  law,  then  it  is  immaterial  that  its  character  tended  to 
prejudice  the  jury.  That  feature  was  presumably  controlled  by  the 
charge  of  the  court  directing  the  jury  to  consider  it  alone  on  the 
issue  of  impeachment. 

The  engineer  had  testified  that  he  did  not  realize  the  deceased's 
peril,  but  believed  and  proceeded  on  the  assumption,  that  he  would  leave 
the  track  in  ample  time.  The  declaration  that  he  was  angry  at  Munn 
for  failing  to  leave  the  track  carries  the  idea  that  he  keenly  realized 
that  Munn  should  leave  the  track.  It  was  inconsistent  with  the 
testimony  of  the  engineer  that  he  had  not  suspected  the  ignorance 
or  peril  of  deceased,  for  if  he  had  known  or  believed  that  Munn  had 
seen  or  heard  the  approach  of  the  train  there  would  have  been  no 
occasion  for  either  apprehension  or  anger.    That  any  declaration  of  a 
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witness  inconsistent  with  his  material  testimony  is  admissible  for 
purposes  of  contradiction  and  impeachment  is  axiomatic.  The  as- 
signment is  overruled  for  the  reason  given.  We  do  not  assent  to  the 
view  of  the  trial  court  expressed  after  the  trial  and  embodied  in  the 
bill  of  exception  that  the  declaration  was  admissible  as  res  gestae. 
It  lacjre  all  the  elements  of  res  gestae.  DeWalt  v.  H.  E.  &  W.  T.  Ry. 
Co.,  22  Texas  Civ.  App.,  403. 

Shady  Eoberts  testified  as  an  eye  witness  to  the  accident,  and, 
while  we  look  upon  his  testinaony  as  adding  little  if  anything  to  the 
strength  of  plaintiflfs'  case,  we  shall  dispose  of  the  fifteenth  and 
sixte^th  assignments  on  the  theory  that  it  was  material  and  im- 
portant. The  assignments  are  addressed  to  the  remarks  of  plaintiffs* 
counsel  in  argument  to  the  jury.  In  commenting  upon  the  effort 
of  appellant  to  impeach  Roberts  by  testimony  as  to  his  reputation 
for  truth  and  veracity,  counsel  proceeded  to  charge  that  if  one  of  the 
jurors,  naming  him,  should  sue  the  company  for  an  injury,  the 
company  would  call  all  his  enemies  to  blast  his  reputation  for  trutii 
and  veracity,  and  to  state  further  that  Roberts  had  related  to  him 
a  short  time  after  the  accident  a  full  and  detailed  statement  of  the 
accident,  and  that  therefore  he  knew  that  Roberts  had  testified 
truthfully.  There  was  a  prompt  exception,  as  promptly  sustained,  and 
the  court  instructed  the  jury  at  the  time  not  to  consider  the  state- 
ments of  the  attorney. 

Appellant  contends  that  notwithstanding  the  action  of  the  trial 
court  the  judgment  should  be  reversed  because  of  this  for  the  reason 
that  its  effect  could  not  be  withdrawn.  We  can  see  no  more  difii- 
culty  in  withdrawing  this  effectively  from  the  consideration  of  the 
jury  than  if  it  had  gone  in  as  testimony  and  had  been  stricken  out 
on  motion  or  suggestion.  There  was  nothing  in  it  tending  to  in- 
fluence .the  passions  of  the  jury  against  defendant  and  thus  leave 
a  lasting  impression   upon  their  minds. 

The  action  of  counsel  in  this  respect  and  the  other  language 
complained  of  was  very  reprehensible,  but  we  see  no  reason  why 
it  should  be  charged  up  to  his  client  unless  it  appears  to  have  re- 
sulted in  harm  to  the  defendant.  Usually  the  action  of  the  court 
in  sustaining  the  exception,  reprimanding  counsel  and  instructing 
the  jury  to-  disregard  the  objectionable  language  is  presumed  to  be 
effective.     The  assignments  are  overruled. 

The  last  two  assignments  question  the  verdict  as  a  whole  as  ex- 
cessive and  the  award  to  the  mother  of  deceased,  upon  the  same 
ground.  TTie  record  does  not  authorize  us  to  disturb  the  general 
verdict  on  the  ground  that  it  is  excessive.  While  the  deceased  was 
a  deaf  mute  it  also  appears  that  he  was  32  years  old,  healthy  and 
energetic  and  a  successful  farmer  maintaining  his  family  and  giving 
some  aid  to  his  mother,  who  was  old  and  needed  sudi  aid  as  he 
oould  give   her. 

QeuCTally  speaking,  the  defendant  can  not  complain  of  the  manner 
in  which  the  verdict  is  apportioned  between  the  plaintiffs.  Gulf  C. 
&  S.  P.  Ry.  Co.  V.  Johnson,  10  Texas  Civ.  App.,  262.  This  seems 
to  be  true  whenever  the  facts  justify  the  submission  of  the  issue 
as  to  whettier  each  of  the  plaintifEs  has  suffered  a  loes^  and  appellant 
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does  not  complain  that  the  issue  with  respect  to  the  mother's  loss 
should  not  have  been  submitted. 

We  do  not  think  the  case  comes  within  the  doctrine  of  Si  Loois, 
A.  &  T.  Ry.  V.  Johnson,  78  Texas,  636,  in  which  the  total  sum 
apportioned  to  two  of  the  plaintiflfs  was  required  to  be  remitted. 
The  remittitur  there  seems  to  have  been  required  because  the  court, 
by  submitting  the  issue  as  to  whether  anything  would  have  been 
contributed  to  the  two  excluded  plaintiffs  when  there  was  no  evi- 
dence raising  such  an  issue,  misled  the  jury  into  thinking  they  might 
award  them  a  substantial  sum  in  addition  to  what  was  awarded  the 
other   plaintiffs.      The   assignments    are   overruled. 

Because  we  have  found  no  material  error  in  the  record  the  judg- 
ment is  affirmed. 

Affirmed. 

Writ  of  error  refused. 


First  National  Bane  op  Belleville,  Illinois,  v.  Alice  B.  Glaser 

ET  AL. 
Decided  May  4,  1907. 

Bemoval  of  Caniet— Praotloe. 

A  State  court,  in  which  is  properly  brought  an  action  to  recover  land  by  a 
resident  of  this  State  from  a  resident  of  another  State,  can  not  determine  the 
issue  of  fact  as  to  the  value  of  the  land  in  dispute,  raised  by  the  petition  for 
removal  by  the  non-resident  defendant.  The  filing  of  such  petition  and  bond 
ipso  facto  removes  the  cause  to  the  Federal  Court,  where  said  issue  must  be 
tried  and  determined. 

Appeal  from  the  District  Court  of  Lubbock  County.  Tried  below 
before  Hon.  L.  S.  Kinder. 

Oeo.  L.  Beaty,  and  Cowan,  Burney  &  Ooree,  for  appellant. — 
When  a  petition  for  bond  for  removal  is  filed  as  in  this  case 
where  the  diverse  citizenship  of  the  parties  plaintiff  and  defendant 
are  shown  by  the  pleadings,  and  where  such  petition  sets  forth  that 
the  value  of  the  matter  in  dispute  exceeds,  exclusive  of  the  interest 
and  costs,  the  sum  of  $2,000,  the  matter  in  dispute  being  property, 
and  having  no  fixed  value  (as  in  case  where  a  definite  debt  is  sued 
for  and  the  pleadings  conclusively  show  the  matter  in  dispute,  does 
not  exceed  $2,000),  the  case,  unless  the  bond  is  disapproved,  is 
removed  ipso  facto  and  the  State  court  can  not  try  the  issue  of 
fact  as  to  the  amount  involved  and  grant  or  refuse  the  petition 
upon  its  findings  on  this  issue.  Texas  &  P.  By.  Co.  v.  Easton  & 
Knox,  89  S.  W.  Eep.,  440;  New  York  &  Texas  Land  Co.  v. 
Martin,  25  S.  W.  Eep.,  476;  Stone  v.  South  CaroUna,  117  U.  S.,  430. 

Tlfo   brief   for   appellees. 

SPEEB,  Associate  Justice. — Alice  B.  Glaser,  joined  pro  forma 
by   her  husband,   B.   G.   Glaser,   sought  to  recover   by   an   amended 
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original  petition,  in  the  form  of  an  action  of  trespass  to  try  title, 
a  section  of  land  situated  in  Cochran  County  of  the  value  of  twelve 
hundred  dollars,  alleged  to  be  wrongfully  withheld  from  possession 
by  the  First  National  Bank  of  Belleville,  Illinois,  a  corporation 
having  its  domicile  in  the  State  of  Illinois.  The  defendant  in  due 
time  filed  its  petition  for  removal  of  the  cause  to  the  United  States 
Circuit  Court  for  the  Northern  District  of  Texas,  alleging,  as  was 
shown  by  the  plaintiff's  petition,  that  the  controversy  was  wholly 
between  citizens  of  different  States,  and  further,  that  the  matter 
and  amount  in  dispute  in  said  cause  exceeded,  exclusive  of  interest 
and  costs,  the  sum  or  value  of  two  thousand  dollars.  This  petition 
was  sworn  to  and  accompanied  by  a  proper  bond.  The  plaintiffs  filed 
replication  under  oath,  stating  that  the  land  in  controversy  did  not 
exceed  in  value  the  sum  of  seven  hundred  and  fifty  dollars,  and  that 
the  allegation  to  the  contrary  made  by  the  defendant  was  falsely  and 
fraudulently  made  for  the  purpose  of  procuring  the  removal  of  the 
cause  to  the  Federal  Court.  Upon  the  issue  of  fact  thus  raised,  as 
to  the  value  of  the  land,  the  trial  court  heard  evidence  and  found 
for  plaintiff^,  overruling  defendant's  petition  for  removal.  The  de- 
fendant has   appealed  and  assigns  the  above  ruling  as  error. 

In  the  view  we  take  of  the  case  it  is  unnecessary  to  notice  any 
of  appellants  assignments  save  the  one  presenting  the  ruling  on  its 
petition  for  removal.  We  are  confronted  with  the  question  whether 
or  not  a  State  court,  in  which  is  properly  brought  an  action  to 
recover  land  by  a  resident  of  this  State  from  a  resident  of  another 
State,  can  determine  the  issue  of  fact  as  to  the  sum  or  value  of  the 
matter  in  dispute  raised  by  the  petition  for  removal  of  such  non- 
resident defendant  We  thus  state  the  question  for  the  reason 
that  we  do  not  consider  appellees*  sworn  replication  to  the  petition 
for  removal  as  having  any  proper  place  in  the  record  upon  the  question 
to  be  decided.  The  authorities  appear  to  be  all  one  way,  to  the 
effect  that  no  proceedings  can  be  had  in  the  State  court  after  a 
proper  petition  and  bond  has  been  filed  in  a  removable  case.  So 
that,  if  an  issue  of  fact  was  raised  in  the  present  case,  and  we  assume 
that  it  was,  it  was  raised  by  the  petition  for  removal  which  alleged 
the  value  of  the  land  to  exceed  two  thousand  dollars,  contrary  to 
the  allegations  of  appellees'  petition.  Upon  the  question  stated  for 
determination  we  find  practical  unanimity  in  the  late  Federal  deci- 
sions, though  some  of  the  State  courts  appear  to  hold  to  the  contrary. 

In  Burlington,  C.  E.  &  N.  Ky.  Co.  v.  Dunn,  122  U.  S.,  613,  30 
L.  ed.,  1159,  it  is  said:  ''But  inasmuch  as  the  petitioning  party 
has  the  right  to  enter  the  suit  in  the  Circuit  Court,  notwithstanding 
the  State  court  declines  to  stop  proceedings,  it  is  easy  to  see  that 
if  both  courts  can  try  the  issues  of  fact  which  may  be  made  upon 
the  petition  for  removal,  the  records  from  the  two  courts  brought 
here  for  review  will  not  necessarily  always  be  the  same.  The  testi- 
mony produced  before  one  court  may  be  entirely  different  from  that 
in  the  other,  and  the  decisions  of  both  courts  may  be  right  upon 
the  facts  as  presented  to  them  respectively.  Such  a  state  of  things 
should  be  avoided,  if  possible,  and  this  can  only  be  done  by  making 
one  court  the   exclusive   judge  of  the  facts.     Upon   that  question 
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there  ought  not  to  be  a  divided  jurisdiction.  It  must  rest  with  one 
court  alone,  and  that,  in  our  opinion,  is  more  properly  the  Circuit 
Court." 

To  the  same  effect  are  the  cases  of  Kansas  City,  Ft.  S.  &  M. 
Ey.  Co.  V.  Daughtry,  138  U.  S.,  298,  34  L.  ed.,  963;  Fidelity  Truat 
&  Safety  Vault  Co.  v.  Newport  News  &  M.  V.  Co.,  70  Fed.  Sep., 
403.  This  court  has  heretoiore  held  the  same  in  the  case  of  Texas 
&  P.  By.  Co.  et  al.  v.  Eastin  &  Knox,  89  S.  W.  Rep.,  440,  and 
the  Supreme  Court  on  writ  of  error  appears  to  have  approved  the 
decision  on  this  point.  Eastin  &  Knox  v.  Texas  &  P.  Sy.  Co.,  92 
S.  W.  Hep.,  838.  See  also  Ohle  v.  Chicago  &  N.  W.  By.  Co.  (la.), 
21  N.  W.  Rep.,  101.  So  that,  in  retaining  jurisdiction  over  the 
cause  after  appellant  had  filed  a  proper  petition  And  bond  for 
removal  in  order  to  determine  the  disputed  question  of  the  value 
of  the  land  in  controversy,  the  District  Court  erred  and  its  judg- 
ment must  be  reversed  and  the  cause  remanded  for  proceedings 
consistent  with  this  opinion. 

Reversed  and  remanded. 

Chief  Justice  Connor,  not  sitting. 


Dublin  Gas  &  Electric  Company  v.  Db  Alva  Pbazieb. 

Decided  May  4,  1907. 

1. — ^Personal  Injnriet — ^Evidence. 

In  a  suit  for  personal  injuries  it  was  not  error  to  permit  the  attending 
physician  to  testify  to  statements  by  the  injured  party  shortly  after  the  injury 
as  to  what  part  of  her  body  hurt  her  most,  in  reply  to  a  question  by  him. 

8. — Same — Cause  of  Injury — Testimony. 

In  a  suit  for  personal  injuries  caused  by  a  runaway  team,  it  was  not  error 
to  permit  a  witness  who  saw  the  occurrence  to  testify  as  to  what  caused  the 
horses  to  run  away. 

Appeal  from  the  District  Court  of  Erath  County.  Tried  below 
before  Hem.  W.  J.   Oxford. 

Templeton  &  Harding  and  Martin  £  George,  for  appellant.— 
Declarations  concerning  tiie  injuries  and  suffering,  made  to  a  phy- 
sician by  the  injured  party,  to  be  admissible,  must  be  involuntary 
expressions  of  present  pain.  Texas  State  Fadr  v.  Marti,  5  Texas  Ct 
Rep.,  689;  Missouri,  K  &  T.  Ry.  v.  Johnson,  4  Texas  Ct  Rep.,  612. 

The  court  erred  in  permitting  the  plaintiff  to  introduce  in  evi- 
dence and  read  to  the  jury  the  answer  and  deposition  of  the  witness 
Frank  Mills  to  the  third  direct  interrogatory,  which  answer  is  as 
follows:  "A  loose  wire  across  the  street  caused'  the  horses  to  ran 
away.'*  Because  flie  witness  had  stated  no  facfs  upon  whidi  to  base 
this  statement,  and  this  statement  was  only  the  opinion  of  the  ynt- 
ness.  Williams  v.  Davis,  66  Texas,  864;  Harrie  v.  Nations,  79 
Texas,  409. 
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Riddle  &  Keith,  for  appellee. 

Stephens,  Associate  Justice. — Appellee  was  driving  along  Cam- 
den Street  in  Dublin,  Texas^  when  the  top  of  her  carriage  unex- 
pectedly came  in  contact  with  an  overhanging  wire,  which  frightened 
the  horses  she  was  driving  and  caused  them  to  run  away,  dragging 
her  from  the  carriage  and  inflicting  on  her  severe  and  painful 
personal  injuries,  on  account  of  whidi  she  recovered  a  verdict  and 
judgment  for  twelve  hundred  and  fifty  dollars,  from  which  this 
appeal  is   prosecuted. 

Conclusions.-^Theie  was  no  error  in  permitting  Doctor  Adderhole  to 
testify  that  while  he  was  examining  appellee's  injuries,  he  asked  her 
^Vhat  hurt  her  the  worst,  and  she  put  her  hand  on  her  back  and  side 
and  said  that  it  hurt  her  worse  tiian  anything  else.*'  The  appellee 
was  injured  late  in  the  afternoon  and  this  occurred  that  night  just 
after  the  doctor  had  been  summoned  to  examine  and  treat  her. 

Nor  did  the  court  err  in  permitting  witness  Frank  Mills  to  tes- 
tify that  **a  loose  wire  across  the  street  caused  the  horses  to  run 
away."  This  witness  saw  the  accident  and  could  not  have  been 
mistaken  as  to  what  frightened  the  horses.  On  this  point  all  the 
witnesses  were  agreed. 

The  verdict  was  clearly  warranted  by  the  evidence,  the  accident 
being  due  alone  to  the  negligence  of  appellant  in  permitting  one 
of  its  wires  to  obstruct  travel  on  ihe  street,  its  servant  having  just 
stretched  the  wire  across  the  street,  and  being  present  when  the 
accident  occurred.  The  issue  of  contributory  negligence  was  raised 
by  the  pleadings  and  submitted  in  the  charge,  but  we  doubt  if  it 
was  raised  by  the  evidence. 

The  charge,  however,  is  criticised  for  placing  the  burden  of 
proof  on  this  issue  on  appellant,  but  when  this  paragraph  of  the 
charge  is  read  in  conn^ion  with  the  rest  of  the  charge,  and 
particularly  in  connection  with  the  two  paragraphs  submitting  the 
two  phases  of  contributory  negligence  pleaded,  it  is  not  justly 
subject  to  criticism.  Indeed,  we  doubt  if  appellant  was  entitled 
to  have  that  issue  submitted  to  the  jurv  at  au  and  are  clear  that 
the  iharge  could  not  reasonably  have  misled  the  jury  to  the  prejudice 
o!  appellant. 

Nor  did  the  court  err  in  other  paragraphs  of  the  charge,  nor  in 
refusing  special  charges. 

The  amoimt  of  the  verdict  is  complained  of,  but  we  find  no  evi- 
dence of  excess.     The  judgment  is*  therefore  aflSrmed. 

Affirmed. 

Conner,  Chief  Justice,  not  sitting. 
Writ  of  error  refused. 
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E.  L.  Eains  bt  al.  v.  B.  Reasonoveb. 

Decided  May  4,  1907. 

1. — ^Power  of  District  Court  to  Enjoin  County  Court 

The  County  Court  has  general  jurisdiction  within  the  limits  prescribed  by 
the  Constitution,  and  the  Diotriclr  Court  is  without  power  to  enjoin  its  judgments 
wheA  not  absolutely  void.  Only  in  probate  matters  has  the  District  Court 
supervisory  jurisdiction  over  the  County  Court. 

S — Jugtioe  Court — ^Entry  of  Judgment — Sui&oiency. 

When,  upon  a  trial  in  a  Justice  Court  the  justice  announces  his  decision 
and  enters  upon  the  docket  that  judgment  was  rendered  for  plaintiff  for  the 
amount  sued  for  and  all  costs  of  suit,  but  failed  to  write  out  the  judgment 
in  full,  the  entry  of  judgment  was  sufficient  to  support  an  appeal  to  the 
County  Court,  and  to  give  that  court  jurisdiction  of  the  case,  and  the  District 
Court  was  without  power  to  enjoin  the  judgment  therein  rendered. 

8. — Same— Conflicting  Cases. 

The  case  of  Winstead  v.  Evans,  33  S.  W.  Rep.,  580,  seems  to  be  in  conflict 
with  the  cases  of  Mclver  v.  Mcintosh,  10  Texas  Civ.  App.,  581,  and  Yoimg 
V.  Pfleffer,  30  S.  W.  Kep.,  94,  as  to  what  constitutes  a  sufficient  judgment  by 
a  Justice  Court  to  support  an  appeal. 

Error  from  the  District  Court  of  Kaufman  County.  Tried  below 
before  Hon.  J.  E.  Dillard. 

8.  H.  and  W.  H.  Jackj  for  pluintiflE  in  enor. 

Oossett,  Terry  £  Brown,,  for  defendant  in  error. 

EAINEY,  Chief  Justice. — ^This  is  a  suit  by  injunction  brought 
by  J.  B.  Eeasonover,  again&t  E.  L.  Baios  and  others  in  the  District 
Court  of  Kaufman  County,  to  enjoin  the  execution  of  a  judgment 
rendered  in  the  County  Court  of  Kaufman  County,  in  favor  of  E.  L. 
Sains  against  Dick  Turner  and  B.  Eeasonover,  for  the  want  of 
jurisdiction  to  render  said  judgment  in  said  cause.  Upon  a  trial  in 
the  District  Court  judgment  was  rendered  enjoining  said  County 
Cnurt  judgment  and  Eains  appeals. 

The  judgment  in  the  County  Court  was  rendered  in  a  case  appealed 
from  the  Justice  Court,  wherein  Eains  sued  Dick  Turner  to  recover 
$57.30  and  to  foreclose  a  landlord's  lien  on  certain  property.  The 
Justice's  docket  only  shows  a  proceeding  against  Dick  Turner,  but 
it  seems  B.  Eeasonover  became  a  party  to  that  proceeding  and  judg- 
ment was  announced  against  both  Turner  and  Eeasonover.  The 
judgment,  as  announced  by  the  Justice,  was  not  entered  upon  his 
docket,  but  was  entered  to  the  extent  that  plaintiff  should  recover 
judgment  against  Dick  Turner  for  $57.30  and  all  costs  of  suit, 
but  failed  to  foreclose  the  lien.  After  so  much  of  the  judgment 
was  entered  it  was  agreed  that  plaintiff's  attorney  should  write  out 
the  proper  judgment  and  hand  it  to  the  Justice  for  him  to  enter 
on  the  docket.  The  plaintiffs  attorney  did  write  out  a  proper  form 
of  judgment  against  both  Turner  and  Eeasonover,  which  waa  sent 
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to  the  Jnsiice,  but  it  was  not  entered  on  the  docket.  Tnmer  alone 
perfected  an  appeal  to  the  County  Court  and  sent  up  a  transcript 
of  the  proceedings  properly  certified  to,  which  transcript  included  the 
judgment  written  by  the  attorney.  After  the  transcript  reached 
the  County  Court  both  Turner  and  Reasonover  appeared  and 
litigated  the  case,  where  a  judgment  was  rendered  against  both  of 
them.  Beasonover  never  learned  that  the  Justice  had  failed  to  enter 
on  his  docket  the  judgment  furnished  by  plaintiff's  attorney  until 
some  time  after  the  case  was  tried  in  the  County  Court. 

The  first  question  that  arises  is.  was  the  judgment  of  the  County 
Court  void?  If  not  the  District  Court  did  not  have  jurisdiction 
to  enjoin  it.  It  is  contended  that  there  was  no  judgment  rendered 
by  the  Justice  of  the  Peace,  that  it  was  essential  for  him  to  have 
entered  it  on  the  docket  before  it  became  final,  and  therefore  the 
jurisdiction  of  the  County  Court  did  not  attach,  and  the  assumption 
of  jurisdiction  by  the  County  Court  was  a  nullity.  The  authorities 
on  this  proposition  in  our  State  are  in  conflict.  The  case  of  Win- 
stead  V.  Evans,  33  S.  W.  Bep.,  680,  seems  to  hold  that  where  a 
justice  tries  a  case  and  announces  his  decision,  though  not  entered  on 
his  docket,  it  is  sufficient  to  give  jurisdiction  to  the  County  Court 
on  appeal;  but  in  Mclver  v.  Mcintosh,  10  Texas  Civ.  App.,  581, 
and  Young  v.  Pfieffer,  30  S.  "W.  Bep.,  94,  a  contrary  opinion  is 
held.  However,  we  do  not  deem  it  necessary  to  express  our  opinion 
on  this  proposition,  for,  as  we  think,  the  record  in  this  case  clearly 
shows  that  the  County  Court  had  jurisdiction  on  appeal  in  rendering 
the  judgment  it  did.  The  justice's  docket  shows  that  it  had  juris- 
diction over  Turner  and  the  subject  matter.  That  it  rendered  a 
judgment  after  trial  and  entered  it  on  the  docket  as  against  him. 
The  entry  may  have  been  a  little  informal,  but  not  so  much  so  as 
to  prevent  the  jurisdiction  of  the  County  Court  from  attaching  on 
appeal  as  to  Turner.  After  the  appeal  to  the  County  Court  Beason- 
over, though  not  shown  by  the  justice's  record  to  be  a  party,  appeared 
and  submitted  to  the  jurisdiction  of  the  court  without  questioning 
it  and  litigated  the  right  of  recovery  on  its  merits.  That  he  did 
not  know  at  that  time  that  the  judgment  sent  up  with  the  justice's 
transcript  had  not  been  entered  on  the  justice's  docket  makes  no 
difference.  If  he  was  entitled  to  relief  on  this  ground  he  should 
have  sought  it  by  proper  proceedings  in  that  court.  The  County  Court 
having  jurisdiction  of  the  judgment  against  Turner  when  Beason- 
over appeared  its  jurisdiction  attached  to  him  and  its  judgment  is 
binding. 

The  judgment  of  the  County  Court  not  being  void  the  District 
Court  was  without  jurisdiction  to  enjoin  it.  The  District  Court 
has  no  supervision  of  the  County  Court  where  acting  within  the 
limits  of  the  Constitution,  except  as  to  probate  matters;  as  to  those 
its  powers  are  definitely  defined.  The  County  Court  has  general 
jurisdiction  within  the  limits  prescribed  by  the  Constitution  which 
created  it,  and  the  District  Court  is  powerless  to  interfere  when  the 
County  Court  is  acting  within  the  limits  prescribed.  Gulf,  C.  &  S. 
P.  By.  Co.  V.  Cleburne  Ice  &  Cold  Stor.  Co.,  37  Texas  Civ.  App., 
334  ^Galveston,  H.  &  S.  A*  By.  Co.  v.  Dowe,  70  Texas,  1. 
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As  the  District  Court  was  without  jurisdiction  to  enjoin  the  Comity 
Court  judgment,  the  judgment  herein  is  reversed  and  the  cause 
dismissed. 

Reversed  and  dismissed. 

Writ  of  error  refused. 


Texas  &  Paoipio  Railway  Company  v.  Matilda  Patterson  et  al. 

Decided  May  4,   1907. 

1. — ^WaUdnir  on  Bailroad  Track — ^Discovered  Peril — Charge. 

In  a  8uit  by  a  widow  and  her  children  for  the  death  of  their  husband  and 
father  while  walking  along  defendant's  railroad  track,  charge  upon  the  issue 
of  discovered  peril  considered  and  held  correct. 

2. — Special  Charge — TMj  to  Bequest. 

^  When  the  court  in  its  main  charge  submits  defendant's  defenses  conjunc- 
tively and  the  defendant  desires  the  same  submitted  disjunctively,  it  must  re- 
quest a  special  charge  curing  the  omission. 

8. — JSnt  of  Bailroad  Track — ^license. 

When  a  portion  of  a  railroad  track  is  used  by  the  public  as  a  public 
way  with  the  knowledge  of  the  railroad  company  a  person  so  using  the  same  is 
not  a  trespasser  nor  guilty  of  contributory  negligence  as  matter  of  law. 

4. — Same — ^Discovered  Peril — ^Fact  Case. 

In  a  suit  as  above  stated  evidence  considered,  and  held  to  support  a  finding 
of  the  jury  that  the  defendant's  employees  were  guilty  of  negligence  in  failing 
to  stop  their  train  after  the  peril  of  deceased  was  discovered  by  them. 

Appeal  from  the  District  Court  of  HarriBon  County.  Tried  below 
before  Hon.  Richard  B.  Levy. 

JP.  E,  Prendergast,  for  appellant. — ^The  court  erred  in  refusing 
special  charge  requested  by  the  defendant,  as  follows:  The  jury 
are  charged  that  the  plaintiff  can  not  recover  in  this  case,  you 
will  therefore  return  verdict  for  the  defendant.  Central  R.  B.  v. 
Smith  (Qa.),  34  Am.  &  Eng.  R.  R.  Case,  3;  Louisville  &  N.  Ry.  v. 
Howard,  19  Am.  &  Eng.  R.  R.  Case,  98;  Missouri  Pac.  Ry.  v. 
Moseley,  57  Fed.  Rep.,  921  (6  C.  C.  A.,  641). 

M.  P.  McQee  and  M.  B.  Parchman,  for  appellees. — ^The  court  did 
not  err  in  the  third  paragraph  of  the  charge  in  charging  the  jury 
that  if  the  persons  operating  the  engine  saw  and  knew  deceased  was 
in  peril  of  being  struck  by  the  engine,  it  was  the  duty  of  defendant's 
servants  to  make  use  of  all  the  means  at  hand  to  avert  striking 
the  deceased.  Missouri  Pac.  Ry.  v.  Weisen,  65  Texas,  443;  Interna- 
tional &  G.  TS.  Ry.  V.  Sein,  11  Texas  Civ.  App.,  386;  Houston  & 
T.  C.  R.  Co.  V.  Ramsey,  97  S.  W.  Rep.,  1067;  Texas  &  Pac.  Ry.  Co. 
V.  Brannon,  96  S.  W.  Rep.,  1095;  El  Paso  El.  Ry.  Co.  v.  Kendall, 
85  S.  W.  Rep.,  61;  Texas  &  Pac.  Ry.  v.  Robinson,  4  Texas  Civ. 
App.,  121;  Gulf,  C.  &  S.  P.  Ry.  v.  Lankford,  88  Texas,  499. 

After  it  became  manifest  to  the  operatives  that  deceased  was  in  peril 
of  being  run  over  and  killed^  the  plaintiff  would  be  entitled  to  recover,         ^ 
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whether  his  peril  was  brought  about  by  his  dmnkeimess  or  any  other 
misfortiine  or  cause.  Texas  &  Pac.  Ry.  v.  Eobinson,  4  Texas  Civ. 
App.,  121;  International  &  G.  N.  Ry.  v.  Sein,  11  Texas  Civ.  App., 
386;   Missouri  Pac.  Ry.  v.  Weisen,  65  Texas,  443. 

BOOKHOTTT,  Associate  Justice. — Matilda  Patterson,  for  herself 
and  her  children,  filed  suit  in  the  District  Court  of  Harrison  County 
on  July  28,  1904,  for  $1,990  damages  caused  by  James  Patterson, 
the  husband  of  said  Matilda  and  the  father  of  her  children,  being 
killed  by  a  train  of  the  Texas  &  Pacific  Railway  Company  on  June 
11,  1904.  There  was  a  trial  in  August,  1906,  resulting  in  a  verdict 
and  judgment  for  plaintiff  in  the  sum  of  $600  and  upon  the  over- 
ruling of  defendant's  motion  for  new  trial  it  perfected  an  appeal. 

Conclvsions  of  Fact. — James  Patterson  was  killed  about  one  mile 
west  of  Jonesville,  as  he  was  traveling  on  the  railroad  track  to  his 
home.  He  was  going  west  on  the  track  when  he  was  struck  by  a 
train  going  east  and  killed.  The  agents  and  employes  of  appellant^s 
train  that  struck  Patterson  saw  him  upon  the  track  and  discovered 
his  peril  in  time,  by  the  use  of  the  means  and  appliances  at  hand, 
to  have  stopped  the  train  and  have  avoided  killing  him,  and  their 
failure  to  make  use  of  said  appliances  and  stop  the  train  and  avoid 
striking  him  constituted  negligence  on  their  part  which  was  the 
direct  cause  of  his  injury  and  death.  By  tiie  death  of  James 
Patterson  appellees  sustained  damages  in  the  amount  of  the  verdict 
and  judgment. 

Conclusions  of  Law. — ^There  was  no  error  in  submitting  the  issue 
of  discovered  peril.  The  pleading  and  evidence  clearly  raised  the 
issue  and  it  was  properly  submitted.  Complaint  is  made  of  that 
part  of  the  fifth  paragraph  of  the  charge  reading:  "If  the  jury 
believed  that  James  Patterson  failed  to  exercise  ordinarv  care  for 
his  own  safety  and  you  further  find  that  defendants-  servants,  in 
charge  of  the  engine,  did  not  have  reasonable  ground  to  believe  that 
he  would  not  get  off  the  track  to  avoid  being  run  over,  and  that 
such  servants  in  charge  of  the  engine  used  reasonable  care  to  stop 
the  train,  and  avoid  running  against  deceased,  after  it  became  mani- 
fest tha^  deceased  did  not  intend  to  get  off  the  track,  that  the 
verdict  should  be  for  the  defendant."  It  is  insisted  that  this  clause 
of  the  charge  was  error  because  it  made  it  necessary  that  the  jury 
should  find,  that  deceased  failed  to  exercise  ordinary  care,  and  alsa, 
that  the  persons  in  charge  of  the  engine  did  not  have  reasonable 
grounds  to  believe  that  he  would  not  get  off,  and  that  they  used 
reasonable  care  to  stop  the  train,  after  it  became  manifest  that  de- 
ceased did  not  intend  to  get  off  the  track.  The  complaint  seems 
to  be  that  the  charge  submitted  the  defenses  conjunctively  instead  of 
disjunctively.  The  charge  announced  a  correct  proposition  of  law. 
If  the  appellant  desired  the  defenses  submitted  disjunctively,  it 
should  have  requested  a  special  charge  curing  the  omission.  This  it 
did  not  do.    Gulf,  C.  &  S.  P.  Ry.  Co.  v.  Hill,  95  Texas,  629. 

Appellant  assails  the  sixth  paragraph  of  the  charge  which  reads: 
^f  the  jury  find,  that  deceased  was  not  negligent  in  walking  on  the 
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track,  or  if  he  was  negligent,  that  after  he  was  discovered  on  the 
track  defendant's  servants  in  charge  of  the  engine  negligently  failed 
to  use  ordinary  eare,  in  failing  to  stop  or  check  the  train,  after  it 
became  reasonably  manifest  to  them  that  deceased  would  not  get 
off  the  track,  then  they  find  for  plaintiff.'*  It  is  contended  that 
it  was  an  admitted  fact  that  the  deceased  was  guilty  of  negligence 
in  being  upon  the  track  and  the  court  should  iiave  so  charged  the 
jury.  Plaintiffs  alleged  in  their  petition  that  Patterson  was  not  guilty 
of  contributory  negligence  in  walking  on  the  track  and  was  not  a 
trespasser,  and  set  up  in  substance  that  the  track  was  used  hy  the 
people  in  that  neighborhood  in  going  to  and  returning  from  Jones- 
ville,  and  that  it  was  a  public  way  with  the  knowledge  of  defendant. 
There  was  evidence  tending  to  support  these  allegations.  We  dis- 
cover no  error  in  the  sixth  paragraph  of  the  charge. 

Nor  did  the  court  err  in  refusing  appellant's  special  charge  No.  2, 
reading  as  follows:  "In  this  case  the  jury  is  diarged  that  the 
evidence  shows  that  the  deceased,  James  Patterson,  was  to  some 
extent  intoxicated  and  was  walking  on  the  railroad  track  away  from 
the  public  crossing,  using  the  tracks  as  passageway  lengthwise.  There 
is  no  evidence  that  the  persons  operating  the  train  saw  that  James 
Patterson  was  not  going  to  get  off  in  safety;  therefore  you  will  find 
for  the  defendant."  The  court  gave  appellant's  requested  charge 
that,  "If  the  persons  operating  the  train  saw  James  Patterson  on 
the  track  they  had  the  right  to  assume  that  said  Patterson  was 
in  possession  of  all  his  senses,  and  would  Heed  the  danger  and  get 
off  the  track  in  time  of  safety." 

Bussell  Pierce,  d  witness  for  plaintiffs,  testified:  *T[  was  about 
175  yards  from  Jim  Patterson  when  the  train  struck  him.  I  was 
southwest  from  him.  When  I  first  saw  the  train,  it  was  about 
600  yards  away  when  it  whistled;  at  that  time  Patterson  was  coming 
up  the  railroad  track  towards  his  home;  after  the  train  first  whistled, 
it  ran  along  a  little  piece  and  whistled  several  times  more,  the  last 
whistle  was  about  300  yards  west  of  Patterson;  this  was  a  long 
whistle.  The  track  was  straight  for  a  mile  or  more.  There  was  no 
obstruction  on  the  track  between  Patterson  and  the  traiSi.  I  could 
not  see  that  they  did  anything  on  the  train  to  check  its  speed 
before  it  struck  Patterson.  They  did  nothing  to  stop  it  that  I  could 
see.  It  made  a  full  stop  after  it  struck  him.  In  my  judgment  they 
went  300  or  400  yards  before  they  stopped  after  they  struck  him. 
I  was  175  yards  from  the  track.  The  train  was  going  east  and 
Patterson  was  on  the  north  side;  this  put  the  train  between  him 
and  me.  He  seemed  to  be  nearly  in  the  middle  of  the  track." 
It  was  shown  that  the  train  was  equipped  with  automatic  air  brakes 
and  had  a  service  and  emergency  application  of  the  air  brakes. 
That  the  air  brakes  work  instantaneously  and  are  applied  instantly 
and  that  the  reverse  lever  acts  instantly.  The  jury  could  have  inferred 
from  the  evidence  that  the  engineer  saw  Patterson  upon  the  track 
when  600  yards  from  him  at  the  time  he  first  sounded  the  whistle. 
The  engine  ran  on  100  yards  and  the  engineer  again  sounded 
the  whistle  giving  three  or  four  short  blasts.  He  must  then  have 
discovered  Patterson  on  the  track  and  that  he  was  not  making  any 
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attempt  to  get  off  the  tracks  and  had  not  apparently  seen  the  ap- 
proaching train.  There  is  evidence  that  the  deceased  had  a  reeling, 
ehiiffling  walk  when  sober;  and  there  was  evidence  that  he  had  been 
drinking  very  heavily  during  the  day  at  Jonesville,  and  in  walking 
he  had  the  appearance  of  a  "reeling,  staggering  drunken  man." 
If  the  engineer  saw  Patterson  upon  the  track  and  discovered  his 
peril  and  could  have  stopped  the  train  by  the  use  of  the  means 
then  at  hand  in  time  to  have  avoided  striking  him  and  failed  to 
do  80,  then  the  plaintiffs  were  entitled  to  recover.  Texas  &  Pac.  Ry. 
V.  Breadow,  90  Texas,  30;  Texas  &  Pac.  By.  v.  Staggs,  90  Texas, 
460. 

There  was  no  error  in  refusing  appellant's  special  charges  Nos. 
6,  7,  8  and  9  and  the  assignments  of  error  complaining  of  the 
refusal   of   these   charges   are   overruled. 

Finding  no  reversible  error  in  the  record  the  judgment  is  affirmed. 

Affirmed. 


J.  H.  Brown  et  al.  v.  Guarantee  Savings  Loan  &  Investment 

Company. 

Decided  May  4,  1907. 

1. — ^Foreign  Corporation — ^Permit  to  do  Business. 

In  a  suit  by  a  foreign  corporation  to  foreclose  a  vendor's  lien  and  to 
recover  upon  a  note  executed  by  a  citizen  of  this  State  it  is  not  necessary  for 
the  corporation  to  allege  and  prove  that  it  had  a  permit  to  do  business  in 
this  State,  the  ownership  of  the  note  does  not  necessarily  involve  doing  busi- 
ness in  the  State. 

2. — Same — Cases  Distingnlslied. 

The  cases  of  Taber  v.  Interstate  B.  &  L.  Ass.,  91  Texas,  92,  Allen  v. 
Tyson  Jones  Buggy  Co.,  91  Texas,  22,  L.  Miller  Co.  v.  Goodman,  91  Texas,  41, 
and  Chapman  v.  Hallwood  Cash  Register  Co.,  73  S.  W.  Rep.,  969,  reviewed 
and  distinguished. 

Appeal  from  the  District  Court  of  Lamar  County.  Tried  below 
before  Hon.  T.  D.  Montrose. 

E.  P.  Scott  and  Burdett  &  Connor,  for  appellants. 

No  brief  for  appellee. 

RAINEY,  Chief  Justice. — Appellee  brought  this  suit  against  ap- 
pellants to  recover  on  a  note  and  to  foreclose  a  vendor's  lien  on 
certain  land.  Appellants  answered  by  general  demurrer,  general  denial 
and  other  pleas  not  necessary  to  mention.  Upon  a  trial  before  the 
court  without  a  jury  judgment  was  rendered  in  favor  of  appellee 
for  the  amount  of  the  note  and  foreclosure  of  the  lien. 

Under  the  assignments  the  proposition  arises  that  it  was  necessary 
to  allege  and  prove  that  plaintiff,  being  a  foreign  corporation,  had  a 
permit  to  do  business  in  the  State  of  Texas.  Plaintiff  alleged  that 
it  was  a  corporation  duly  and  legally  incorporated  and  domiciled 
in  the  city  of  Philadelphia,  Pennsylvania,  that  the  defendants  live  in 
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Texas;  that  defendant  Long  bought  the  land  described,  which  is 
situated  in  Lamar  County,  for  which  a  certain  note  was  executed 
and  to  secure  which  a  lien  was  reserved  in  the  deed,  said  note  being 
payable  in  Paris,  Texas.  That  said  Long  applied  to  purchase  six- 
teen shares  of  stock  in  plaintiff  upon  certain  terms,  which  application 
was  accepted,  whereby  said  Long  became  a  member  of  plaintiff  and 
bound  by  its  by-laws,  rules  and  regulations  governing  stock  therein. 
That  said  Long  then  made  application  to  borrow  from  plaintiff 
$1,600,  which  was  granted,  and  to  secure  same  said  Long  executed 
his  deed  of  trust  to  the  land  described,  the  full  agreement  being 
stated.  That  after  said  transaction  said  Long  sold  and  conveyed 
said  land  to  one  Brown  who  assumed  the  payment  of  said  loan  and 
also  Long  transferred  said  stock  to  said  Brown,  etc.,  and  further 
allegatit)ns  showing  that  contract  had  been  breached,  etc.,  and  praying 
for  a  recovery  on  the  note  and  for  a  foreclosure  of  the  lien. 

There  was  nothing  further  alleged  going  to  show  that  plaintiff 
was  required  to  secure  a  permit  than  the  foregoing.  Nor  was  there 
any  proof  adduced  on  the  proposition  at  all.  There  was  only  one 
transaction  shown  by  the  petition.  This  does  not  show  that  plaintiff 
was  "doing  business^'  in  this  State  in  contemplation  of  article  745, 
Revised  Statutes.  There  is  nothing  shown  in  the  petition  from 
which  it  can  be  inferred  that  it  was  so  "doing  business.'*  Nor  was 
there  any  proof  adduced  that  tended  to  establish  that  fact.  Therefore, 
it  was  not  necessary  to  allege  and  prove  that  plaintiff  had  secured 
a  permit  to  do  business  from  the  State.  Norton  v.  Thomas,  15 
Texas  Ct.  Eep.,  618;  King  v.  Monitor  Drill  Co.,  15  Texas  Ct.  Sep., 
315. 

This  case  is  different  from  the  case  of  Taber  v.  Interstate  B. 
&  L.  Ass.,  91  Texas,  92.  There  a  Georgia  corporation  suing  alleged 
it  had  a  branch  office  in  Texas  and  had  a  permit  from  tibe  State 
to  do  business  in  Texas,  but  no  proof  was  made  that  it  had  such 
permit.  The  court  held  that  it  must  not  only  allege,  but  must  prove 
that  it  had  the  necessary  permit  from  the  State  to  do  business. 
In  this  case  no  such  allegations  were  made,  nor  any  proof  save  of 
the  single  transaction,  and  it  is  not  even  shown  that  said  trans- 
action  was   made   in   Texas. 

The  cases  of  Allen  v.  Tyson-Jones  Buggy  Co.,  91  Texas,  22,  and 
L.  Miller  Co.  v.  Goodman,  91  Texas,  41,  involved  transactions 
coming  within  interstate  commerce  and  of  course  are  not  applicable. 
In  the  case  of  Chapman  v.  Hallwood  Cash  Register  Co.,  73  S.  W. 
Bep.,  969,  a  suit  by  a  foreign  corporation,  it  alleged  it  had  an 
office  in  the  city  of  Dallas,  Texas,  and  that  the  consideration  for 
the  sale  of  the  cash  registers  was  payable  at  Dfillas.  From  this 
it  was  concluded  the  corporation  was  doing  business  in  Texas. 

There  being  nothing  in  the  allegations  or  proof  in  this  case 
showing  that  appellee  was  doing  business  in  Texas  it  was  not  nec- 
essary to  allege  and  prove  that  it  had  a  permit  from  the  State  to 
engage  in  business  in  this  State.     The  judgment  is  affirmed. 

Affimied, 
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Texas  &  New  Orleans  Bailway  Company  v.  John  Kenny  bt  al. 

Decided  May  6,  1907. 

I. — Death  of  Son — ^Measure  of  Damage. 

In  a  suit  by  parents  for  the  negligent  killing  of  their  son  who  was  con- 
tributing to  their  support,  the  measure  of  damage  is  such  a  sum  as  placed  at 
legal  rate  of  interest  would  yield  the  amount  annually  that  the  son  contributed 
to  the  support  of  the  parents. 


2. — Same — ^Ezcesslve  Yerdiot. 

Where  it  appeared  from  the  evidence  in  a  suit  by  parents  for  the  negli- 
gent killing  of  their  son  that  the  deceased  was  22  years  of  age  at  the  time 
of  his  death;  that  he  was  earning  $70  per  month,  with  fair  prospect  of  pro- 
motion and  larger  wages;  that  during  the  year  preceding  his  death  he  had  con- 
tributed $100  to  the  support  of  his  parents,  and  the  total  amount  contributed 
by  him  up  to  that  time  was  only  about  $200,  a  verdict  for  $5,000  was  excessive, 
and   a  remittitur  of  $1,500  required. 

Appeal    from    the    District    Court    of    Jeffereon    County.      Tried 
below  before  Hon.  L.  B.   Hightower,  Jr. 

Baker,  Botts,  Parker  &  Garwood,  and  Chester  &  Da  Ponte,  for 
appellant. — That  the  verdict  was  excessive,  cited:  Missouri  Pac. 
R  Co.  V.  Henry,  75  Texas,  224;  Atchison  T.  &  S.  P.  E.  R.  Co. 
V.  Van  Belle,  64  S.  W.  Rep.,  397;  Cole  v.  Parker,  66  S.  W.  Rep., 
135;  Mexican  N.  R.  Co.  v.  Pinch,  8  Texas  Civ.  App.,  416;  Southern 
Pacific   Co.  V.  Winton,  66  S.  W.  Rep.,  477. 

Lovejoy  &  Parker,  tor  appellees. — That  the  verdict  was  not 
excessive,  cited:  Texas  &  Pacific  Ry.  v.  Lester,  75  Texas,  61; 
Missouri  Pacific  Ry.  Co.  v.  Henry,  75  Texas,  224,  226;  Galveston,  H. 
&  S.  A.  Ry.  V.  Hughes,  22  Texas  Civ.  App.,  140;  Broum  v. 
Sullivan,   71   Texas,   478. 

GILL,  Chief  Justice. — John  Kenny  and  wife  sued  the  railway 
company  for  damages  for  the  negligent  killing  of  their  son,  who 
had  contributed  and  would  have  continued  to  contribute  something 
to  their  suppori;.  Defendant  conceded  liability  and  the  only  issue 
was  the  amount  of  damages.  The  jury  awarded  $5,000  and  from 
a  judgment  upon  that  verdict  the  defendant  prosecutes  this  appeal. 

The  first  assignment  questions  the  amount  of  the  verdict.  John 
Kenny  was  69  years  old  at  the  date  of  the  trial  and  his  wife  about 
the  age  of  52  years.  He  is  a  section  foreman  at  a  salary  of  $50 
per  month  and  runs  the  boarding  house  for  section  men  at  some 
profit.  He  has  no  other  property.  He  is  in  fair  health.  The  general 
health  of  his  wife  is  good,  but  she  is  somewhat  rheumatic.  Their 
living  children  are  a  married  daughter  living  in  Houston,  a  mar- 
ried son  and  an  unmarried  eon,  the  latter  about  15  years  of  age. 
Two  daughters  unmarried,  aged  16  and  18  respectively.  None  of 
their  children  except  deceased  has  given  them  anything.  Deceased 
at  the  time  of  his  death  was  22  years  old;  was  a  locomotive  fireman 
earning  $70  per  month.  He  had  no  source  of  income  but  his 
salary,  but  would  have  been  eligible  for  promotion  to  the  position 
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of   engineer   in   six   niontIi8.     The   certainly   of   tKat   promotion  or 
the   increase   of   salary   does   not  appear. 

About  two  years  before  his  death  plaintiffs  had  much  sickness  in 
their  family  and  the  husband  was  out  of  employment  a  part  of 
that  time,  and  during  that  time  the  husband  states  generally  that 
deceased  contributed  an  average  of  $36  per  month.  During  that  time, 
however,  and  up  to  his  dea&,  the  testimony  shows  a  total  of  only 
about  $200  in  money  was  contributed  by  deceased.  During  the 
year  preceding  his  death  he  gave  plaintiffs  and  their  children  a 
total  of  $100.  He  did  not  live  with  his  parents  as  his  work  made 
it  necessary  for  him  to  live  elsewhere.  He  had  declared  his  purpose 
to  aid  them,  and  stated  that  he  intended  to  build  a  home  for  their 
use  in  their   old   age. 

Upon  a  careful  consideration  of  all  the  evidence  we  have  con- 
cluded the  appellees  should  be  required  to  remit  $1,500  of  the 
judgment.  Thirty-five  hundred  dollars  placed  at  legal  interest 
will  pay  an  income  of  $210  per  year  and  leave  the  principal  un- 
touched at  the  death  of  either  or  both  the  plaintiffs  and,  with  the 
exception  of  one  year,  that  was  much  more  than  deceased  had  ever 
contributed.  We  think  the  sum  last  named  is  quite  as  much  as 
the  record  will  justify. 

If  the  remittitur  is  entered  the  judgment  as  thus  reduced  will 
be  permitted  to  stand,  otherwise  the  cause  will  be  remanded. 

Affirmed  upon  remittitur. 


Charles  White  et  al.  v.  J.  W.  Manning. 

Decided  May  8,  1907. 

1. — ^Liquor  Dealer's  Bond — ^Application  for  Lioense. 

Where  a  liquor  dealer's  bond  recited  that  an  application  for  license  had 
been  made,  and  it  was  shown  that  a  license  had  been  issued,  the  presumption 
would  be,  in  the  absence  of  evidence  to  the  contrary,  that  the  officer  issuing  the 
license  would  not  have  done  so  imless  an  application  therefor  had  been  made. 

2. — Same— Proof. 

In  a  suit  upon  a  liquor  dealer's  bond  it  is  not  necessary  for  the  plaintiff 
to  show  that  he  is  aggrieved  by  the  unlawful  acts  of  the  liquor  dealer. 


Constitutional. 

The  Act  providing  penalties  for  the  violation  of  liquor  dealer's  bonds  is 
not  unconstitutional   as   imposing  excessive  fines. 

4. — Same— Permitting  Son  to  Drink  Beer. 

The  fact  that  a  parent  had  permitted  his  minor  son  occasionally  to  drink 
beer  in  his  presence  would  be  no  bar  to  his  right  to  recover  on  a  liquor  dealer's 
bond  for  selling  beer  to  his  son. 


5. — Same — ^Proof. 

In  a  suit  on  a  liquor  dealer's  bond  it  is  not  necessary  to  prove  that  the 
beer  sold  the  minor  was  intoxicating. 

6. — Same — Remaining  in  Saloon. 

Permitting  a  minor  to  remain  in  a  saloon  for  ten  or  fifteen  minutes  is 
a  violation  of  a  liquor  dealer's  bond. 
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7.— Same— Clerical  Omiuion. 

The  omission  of  the  word  county  from  the  allegation  in  the  petition,  in  a 
suit  on  a  liquor  dealer's  bond,  that  the  defendant  had  paid  the  tax  required 
by  law  "to  the  tax  collector  of  Montgomery,  Texas,"  was  immaterial  in  view 
of  the  facts. 

8. — Same — ^Imiitaterlal  Varianoe. 

Writing  the  word  "spirituous"  in  a  liquor  dealer's  bond  as  "apirituous" 
will  not  prevent  its  introduction  in  evidence  on  the  ground  of  variance. 

9. — Same — ^Interest  on  Penalty. 

It  is  error  to  render  judgment  for  interest  on  a  penalty  recovered  on  a 
liquor  dealer's   bond. 

10. — ^Fundamental  Error — Cost   of  Appeal. 

Where  objection  is  made  for  the  first  time  in  the  Appellate  Court  to  an 
error  in  the  judgment  of  the  trial  court,  though  the  error  is  fundamental,  the 
cost  of  appeal  will  not  be  taxed  against  the  appellee  when  the  judgment  is 
reformed. 

11.— Death  Pending  Appeal. 

A  suit  on  a  liquor  dealer's  bond  will  not  be  abated  by  reason  of  the  death 
of  the  principal  in  the  bond  after  appeal  perfected  by  him. 

Appeal  from  the  District  Court  of  Montgomery  County.  Tried 
below  before   Hon.  L.  B.   Hightower. 

Hogg,  Watkins  &  Jones,  for  appellants. — The  plaintiflE  was  not 
entitled  to  recover  the  penalties  sued  for^  unless  he  had  shown 
that  defendant,  Charles  White,  had  fully  complied  with  the  statute 
authorizing  the  penalty  by  making  and  filing  a  legal  application 
to  engage  in  the  business  of  liquor  dealer.  Batts  Eev.  Stats,  art. 
5060c;  Johnson  v.  Rolls,  97  Texas,  453;  Schloss  v.  Atchison,  T. 
4  S.  F.  Ey.  Co.,  85  Texas,  601;  Houston,  E.  &  W.  T.  Ry.  Co.  v. 
Campbell,  91  Texas,  551;  Texas  &  Pac.  Ry.  Co.  v.  Hughes,  14  Texas 
Ct.   Rep.,    894. 

Defendants  were  entitled  to  a  verdict,  because  the  plaintiff  had 
not  brought  himself  strictly  within  the  requirements  of  the  statute, 
which  waa  penal,  by  showing  that  he  was  aggrieved  by  the  alleged 
acts  of  Charles  White.  Johnson  v.  Rolls,  97  Texas,  453;  Schloss  v. 
Achison,  T.  &  S.  P.  Ry.  Co.,  85  Texas,  601;  Houston,  E.  &  W.  T. 
Ky.  Co.  V.  Campbell,  91  Texas,  551 ;  Texas  &  Pac.  Ry.  Co.  v. 
Hughes,  99  Texas,  533;  Wakeman  v.  Price,  14  Texas  Ct.  Rep.,  73; 
Edgett  V.  Finn,  36  S.  W.  Rep.,  830;  Kruger  v.  Spachek,  22  Texas 
Civ.  App.,  308;  Peavy  v.  Goss,  90  Texas,  93;  Veon  v.  Creaton,  138 
Pa.  St.,   55. 

Article  5060g  of  the  Revised  Statutes  of  Texas  is  unconstitutional 
and  void;  in  that  it  provides  for  the  imposition  of  excessive  fines, 
contrary  to  sec.  13,  art.  1  of  the  Constitution  of  Texas.  Art.  5060g, 
Bev.  Stat,  as  amended  by  27  Legislature;  AxtelPs  Annotated  Const, 
of  Texas,  art.  1,  sec.  13,  p.  30;  Tucker  on  the  Constitution,  686. 

The  court  erred  in  submitting  to  the  jury  the  right  of  the  plaintiff 
to  recover  upon  said  bond  against  the  said  defendants,  as  it  was 
not  shown  that  the  defendant  White  was  ever  legally  licensed  to 
engage  in  said  husiness.    Oreen  v.  Southard,  94  Texas,  472. 
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In  order  for  plaintiff  to  recover  for  a  sale  of  beer,  the  burden 
of  proof  was  on  him  to,  by  a  preponderance  of  the  evidence,  bring 
liimself  strictly  within  the  terms  of  the  statute  by.  showing  that  the 
beer  was  a  malt  liquor.  Cassens  v.  State,  13  Texas  Ct.  Kep.,  700, 
and  authorities  cited;  State  v.  Beswick,  13  B.  I.,  220;  Blatz  v. 
Rohrbach,  116  N.  Y.,  450;  State  v.  Sioux  Falls  Brewing  Co., 
5  S.  Dak.,  39;  Hansberg  v.  People,  120  111.,  24,  and  authorities 
cited;  Greenleaf  on  Ev.,  16  ed.,  12;  State  v.  Sioux  Falls  Brewing 
Co.,    26    L.    R.    A.,    138. 

It  was  not  the  intention  of  the  framers  of  the  statute  to  make 
a  proprietor  of  a  saloon  liable  for  two  penalties,  one  for  the  sale 
and  one  for  remaining,  where  a  minor  entered  and  purchased  a 
drink,  remaining  while  he  was  taking  his  drink  and  only  a  very 
few  minutes  thereafter.  Minter  v.  State,  33  Texas  Civ.  App., 
182,  approved  in  Tinkle  v.   Sweeney,  97  Texas,  190. 

A  judgment  for  penalties  for  infractions  of  a  liquor  dealer's 
bond  does  not  bear  interest.  Hawthorne  v.  State,  87  S.  W.  Rep., 
841,  which  says: 

**Under  no  view  or  theory  can  it  be  held  that  the  State  is  entitled 
to  interest  upon  the  ground  that  the  liquor  dealer  had  used  or 
detained  a  sum  of  money  due  the  State  by  him." 

Nugent  &  Foster,  S.  A.  Crawford  and  HUl,  Williams  &  ElJdns, 
for  appellee. 

REESE,  Associate  Judge. — This  is  a  suit  by  J.  W.  Manning 
against  Charles  White  as  principal,  and  G.  E.  King  and  B.  Cun- 
ningham as  sureties,  upon  a  retail  liquor  dealer's  bond,  to  recover 
penalties  to  the  amount  of  $5,000  for  alleged  breaches  of  said  bond 
in  selling  intoxicating  liquor  to  plaintiff's  minor  son  and  in  per- 
mitting him  to  enter  and  remain  in  said  White's  place  of  business. 
Defendants  answered  by  general  demurrer  and  general  denial  and 
by  numerous  special  exceptions  and  pleas,  the  nature  of  which,  so 
far  as  material,  will  be  disclosed  in  passing  upon  the  various  assign- 
ments of  error.  Upon  trial  with  a  jury  there  was  a  verdict  for 
plaintiff  for  $1,000  based  upon  one  charge  of  a  sale  of  liquor  to 
paid  minor  and  another  for  permitting  him  to  remain  in  the  saloon. 
From  the  judgment  defendants   appeal. 

By  their  first  assignment  of  error  appellants  complain  of  the 
refusal  of  the  trial  court  to  direct  a  verdict  for  defendants.  Under 
this  assignment  the  contention  is  made  that  the  bond  executed 
by  White  and  his  co-defendants  was  not  binding  on  them  for  the 
reason  that  all  of  the  provisions  of  the  statute  were  not  shown  to 
have  been  complied  with.  In  this  connection  it  is  contended  that 
it  is  not  shown  that  any  application  for  license  had  been  made. 
The  bond  introduced  in  evidence  recites  that  such  application  had 
been  made.  It  was  also  shown  that  license  had  been  issued,  which 
could  not  have  been  legally  done  without  the  application  required 
by  the  statute.  (Art.  5060c,  Rev.  Stat.)  The  presumption  would 
be,  in  the  absence  of  proof  to  the  contrary,  that  the  officer  issuing 
the  license  had  complied  with  the  law.     It  was  hdd  Iqj  the  Court 
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of  Civil  Appeals  of  the  Third  District  in  the  case  of  The  State 
T.  Harper  &  Crow  (13  Texas  Ct.  Bep.,  66)  that  a  hond  issued 
without  previous  application  was  not,  for  that  reason,  void. 

It  was  not  necessary  for  appellee  to  introduce  evidence  to  show 
that  he  was  aggrieved  by  the  act  of  White  in  selling  the  liquor 
to  his  minor  son,  and  in  permitting  him  to  remain  in  his  place  of 
business,  in  violation  of  law  and  the  obligations  of  his  bond.  Appellee 
had  a  legal  right,  as  well  as  a  moral  right,  to  have  White  refrain 
from  the  acts  complained  of.  It  would  follow  as  a  necessary  con- 
sequence of  such  acts  that  appellee  was  aggrieved  thereby,  and  was 
brought  within  the  class  of  persons  authorized  by  the  statute  to  sue. 
(Peavy  v.  Goss,  90  Texas,  93;  Fay  v.  Williams,  41  S.  W.  Bep., 
497;  Tipton  v.  Thompson,  21  Texas  Civ.  App.,  144.) 

There  is  no  merit  in  the  contention,  urged  under  this  assign- 
ment, that  the  law  under  which  this  suit  is  brought  is  in  violation 
of  article  1,  section  13,  of  the  Constitution,  forbidding  the  imposi- 
tion of  excessive  fines.  The  appellant  White  by  his  voluntary  act 
engaged  in  the  business  of  a  retail  liquor  dealer,  and  by  his  volun- 
tary act  executed  the  bond  whereby  he  obligated  himself  to  the  State 
and  for  the  benefit  of  all  persons  aggrieved  by  his  violation  of 
such  obligation,  that  he  would  not  commit  the  acts  complained  of, 
under  the  penalties  provided  by  law  for  a  breach  of  such  obligation. 
He  cannot  be  heard  to  complain  that  such  penalties  are  excessive. 
He  has  accepted  them  by  his  contract. 

The  evidence  suflBciently  shows  that  White  was  duly  licensed 
as  a  retail  liquor  dealer.  The  second  assignment  of  error  presenting 
the  point  is  overruled. 

What  has  been  said  under  the  first  assignment  also  disposes  of 
the  third   assignment. 

It  is  a  sufficient'  reply  to  the  fourth  and  fifth  assignments 
that  the  fact  that  appellee  had  permitted  his  minor  son  occasion- 
ally to  drink  beer  in  his  presence  is  no  bar  to  his  right  to  recover. 
There  is  a  wide  difference  between  such  acts  and  a  resort  to  public 
saloons  for  the  purpose  of  drinking,  or  for  the  nearly  as  harmful 
purpose  of  merely  loitering  or  loafing. 

The  appellants  requested  the  court  to  charge  the  jury  that  if 
not  having  been  proven  that  the  beer  sold  was  capable  of  producing 
intoxication,  plaintiff  could  not  recover.  The  charge  was  refused 
and  appellants  assign  such  refusal  as  error.  The  same  question 
is  raised  also  by  the  seventh  and  eighth  assignments.  The  assign- 
ments are  overruled  upon  the  authority  of  Maier  v.  The  State 
(21  S.  W.  Bep.,   974),   and  Whitcomb  v.   The  State    (id.   976). 

As  to  the  penalty  for  allowing  appellee's  son  to  remain  in  the 
saloon  the  contention  is  made  by  the  ninth  assignment  of  error 
that  the  judgment  is  not  supported  by  the  evidence.  The  evidence 
supports  the  conclusion  that  appellee's  son  with  two  others  went 
into  the  saloon,  where  he  purchased  a  glass  of  beer  each,  for  him- 
self and  his  two  companions.  After  drinking  the  beer  they  remained 
in  the  saloon  ten  or  fifteen  minutes,  not  drinking  any  more  but 
merely  'loitering  and  lounging  around.*'  If  appellee's  son  had 
bought  the  glass  of  beer  and  remained  in  the   saloon  no  longer 
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than  was  reasonably  necessary  to  drink  it,  and  then  -went  oiit»  we 
think  that  the  saloon  keeper  would  not  have  been  liable  for  the 
penalty  prescribed  for  permitting  him  to  remain  in  the  saloon, 
in  addition  to  that  for  selling  the  drink.  (Tinkle  v.  Sweeney,  97 
Texas,  190;  Dickson  y.  Holt,  70  S.  W.  Bep.,  342;  Minter  v.  The 
State,  33  Texas  Civ.  App.,  182.)  While  it  may  be  impossible  to 
say  just  how  long  the  minor  may  be  permitted  to  remain,  after 
buying  the  drink,  without  incurring  the  penalty  for  that  offense 
also,  we  think  that  permitting  him  to  '^stand  around  loitering  and 
lounging  in  the  saloon"  for  ten  or  fifteen  minutes,  as  stated  by 
some  of  the  witnesses  in  the  present  case,  was  sufficient  to  authorize 
a  judgment  for  the  additional  penalty.  (Tinkle  v.  Sweeney,  supra; 
Cox  Y.  Thompson,  75   S.  W.  Bep.,  819.) 

The  evidence  disclosed  that  the  acts  charged  were  committed  on 
or  about  November  1,  1903,  and  the  verdict  of  the  jury  so  found. 
It  was  further  shown  that  tiie  bond  was  executed  October  24,  1903. 
Appellants  complain  in  their  tenth  and  eleven  assignments  of  error 
that  it  was  not  shown  with  sufficient  certainty  that  the  acts  charged 
as  breaches  of  the  bond  were  committed  subsequent  to  the  date  of 
its  execution.  Whatever  merit  there  may  have  been  in  this  contention 
is  destroyed  by  the  special  diarge  given  to  the  jury  by  the  court, 
at  the  request  of  appellants,  that  they  could  in  no  event  find  against 
defendants  for  any  sale  of  liquor  prior  to  October  24,  1903,  the 
date  of  the  bond,  and  that  as  to  such  infraction,  if  any,  tiiey 
must  find  for  defendants.  One  of  the  witnesses  positively  fixed 
the  date  of  sales  subsequent  to  the  24th  of  October. 

What  has  been  said  in  disposing  of  the  first  assignment  of  error 
disposes   also   of   the  twelfth   and   thirteenth   assignments. 

It  was  stated  in  the  petition  that  appellant  White  had  paid 
the  tax  required  by  law  to  the  tax  collector  of  Montgomery,  Texas, 
omitting  the  word  "county,**  and  it  is  urged  by  the  fourteenth 
assignment  that  for  that  reason  the  general  demurrer  should  have 
been  sustained.  The  proceedings  were  all  in  Montgomery  County. 
The  license  was  to  do  business  in  that  county.  The  omission  was 
a  mere  clerical  .one,  and  if  material  at  all  could  not  be  availed  of 
by  general  demurrer.  This  also  disposes  of  the  seventeenth  assign- 
ment. 

The  fifteenth  assignment  is  without  merit,  as  has  been  already 
shown  in  passing  upon  the  first  assignment. 

The  question  presented  by  the  sixteenth  assignment  attacking 
the  constitutionality  of  the  law  on  the  ground  that  it  imposes 
"excessive  fines  and  penalties**  has  been  disposed  of. 

There  is  no  merit  in  the  objection  to  the  introduction  of  the 
bond  in  evidence  on  account  of  variance  from  that  declared  upon. 
The  variance  consisted  in  writing  the  word  "spirituous**  as  "spiritu- 
ous.** (Trabue  v.  Stonum,  20  Texas,  455;  Halfin  v.  Winkleman,  83 
Texas,    167.) 

The  judgment  allows  interest  from  its  date,  and  this  is  assigned 
in  appellant's  brief  as  fundamental  error.  This  ease  cannot,  so 
far  as  this  point  is  concerned,  be  distinguished  from  a  suit  by 
the   State  to  recover   like  penalties.      (Rev.    Stat.   art.   6060g.)      In 
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either  case  it  is  a  suit  to  recover  penalties.  (Johnson  v.  Bolls,  97 
Texas,  453.)  It  was  held  by  the  Court  of  Civil  Appeals  of  the 
Third  District  in  Hawthorne  v.  The  State  (87  S.  W.  Rep.,  841) 
that  it  was  error  to  allow  interest  upon  such  a  judgment,  citing 
State  V.  Steen  (14  Texas,  396).  The  latter  was  a  prosecution 
for  a  criminal  offense  in  which  a  fine  was  imposed  and  the  judg- 
ment of  conviction  provided  for  interest  upon  the  amount,  after 
the  date  of  the  judgment.  The  decision  is  cited  with  approval 
by  the  Supreme  Court  of  California  in  People  v.  Sutter  St.  Ey. 
Co.  (79  Am.  St.  Rep.,  137),  which  was  an  action  brought  under 
the  Code  of  Civil  Procedure  to  have  the  franchise  of  defendant 
forfeited  and  a  fine  imposed  for  usurpation  of  the  franchise.  It 
was  held  that  a  statute  of  that  State,  similar  to  our  own,  that  all 
judgments  should  bear  interest,  did  not  apply  to  the  judgment  impos- 
ing the  fine.  We  have  grave  doubt  as  to  the  correctness  of  the 
decision  in  the  Hawthorne  case,  supra,  but  without  committing 
ourselves  to  the  correctness  of  the  doctrine  announced,  we  have 
concluded  to  follow  it  in  the  present  case.  If  error  at  all  it 
appears  to  be  fundamental.  The  judgment  of  the  trial  court  will 
be  reformed  so  as  to  exclude  interest.  The  objection  is  made  for 
the  first  time  in  this  court,  and  we  do  not  think  it  would  be  proper 
to  tax  the  costs  of  the  appeal  against  appellee. 

There  being  no  other  error  the  judgment  as  reformed  is  affirmed 
at  the  cost  of  appellants. 

Since  the  submission  of  the  case  appellants  have  filed  a  motion 
suggesting  the  death  of  appellant  White,  the  principal  in  the  bond, 
since  the  perfecting  of  the  appeal,  and  praying  that  the  suit  be 
abated.  The  motion  is  not  verified  by  affidavit,  nor  is  proof  by 
affidavit  offered  of  such  death.  Section  30  of  the  Act  organizing 
the  Courts  of  Civil  Appeals  (Chapter  16,  Acts  of  1st  Called  Session 
of  the  22d  Legislature,  Art.  1026,  Rev.  Stat.)   is  as  follows: 

'T[f  any  party  to  the  record  in  any  cause  hereafter  taken  to  the 
Courts  of  Civil  Appeals,  by  appeal  or  writ  of  error,  or  transferred 
from  the  Supreme  Court  or  Courts  of  (Civil)  Appeals,  shall  have 
died  heretofore,  or  shall  hereafter  die,  after  the  appeal  bond  has 
been  filed  and  approved,  or  after  the  writ  of  error  has  been  served, 
and  before  such  cause  hai^  been  decided,  such  cause  shall  not  abate 
by  such  death,  but  the  court  shall  proceed  to  adjudicate  such  cause 
and  render  judgment  therein  as  if  all  parties  thereto  were  still 
living,  and  such  judgment  shall  have  the  same  force  and  effect  as 
it  rendered  in  the  lifetime  of  all  the  parties  thereto.^' 

Under  this  statute  the  suit  does  not  abate  by  death  of  the  party 
after  appeal  perfected  to  this  court,  notwithstanding  the  original 
cause  of  action  may  be  one  which  does  not  survive.  No  exception 
is  made  in  the  statute  as  to  such  cases,  as  was  done  by  the  Act  of 
1871  regulating  the  hearing  of  causes  in  the  Supreme  Court 
(Art.  1044,  Rev.  Stat.  1879.)  Construing  the  latter  Act,  however, 
it  has  been  held  that  after  appeal  perfected  the  original  cause  of 
action  was  merged  in  the  judgment  and  such  cases  did  not  abate 
by  Hie  death  of  ttie  defendant  after  appeal  perfected*     (Brooke  v. 
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Clark,    57    Texas,    109;    Galveston    City   B.    R.    Co.    v.    Nolan,   53 
Texas,  139;  following  Gibbs  v.  Belcher,  30  Texas,  79.) 

If  the  judgment  had  been  reversed  and  the  cause  remanded  the 
plaintiff  would  have  been  remitted  to  his  original  cause  of  action 
and  the  suit  would  have  to  be  abated.  The  motion  to  abate  the  suit 
is  refused  for  the  reasons  indicated,  but  if  the  law  were  otherwise, 
it  is  doubtful  if  we  could  properly  abate  the  suit,  upon  an  unsworn 
suggestion  of  the  death  of  the  defendant,  such  as  is  made  the  basb 
of  this  motion. 

Reformed  and   affirmed. 

Writ  of  error  refused. 


J.  0.  MooRB  V.  J,  H.  Price. 

Decided  May  8,  1907. 

▼endor  and  Purohaier — ^Abstract — ^Itarketable  Title — ^Znsane  Peraon— Waiver 

— ^EitoppeL 

By  a  written  contract  contemporaneous  with  a  sale  and  conveyance  of 
land  the  vendor  agreed  to  furnish  an  abstract  showing  a  good  and  marketable 
title,  or,  in  default,  to  return  the  purchase  money,  in  which  event  the  vendee 
agreed  to  reconvey.  In  a  suit  to  recover  back  the  price  for  failure  to  famish 
an  abstract  in  compliance,  held: 

(1)  That  vendor's  undertaking  was  not  met  by  an  abstract  showing 
same  only  by  his  ex  parte  affidavit  of  facts  establishing  his  title  by  limitation. 

(2)  Nor  was  he  entitled  to  maintain  the  sale  with  proportional  abate- 
ment of  price  on  an  abstract  showing  an  outstanding  title  in  a  third  party 
to  an  undivided  one-sixteenth  interest  in  the  land. 

(3)  The  fact  that  the  owner  of  an  outstanding  undivided  interest  was 
incurably  insane  and  confined  in  the  State  Asylum,  and  the  deed  executed  by 
those  who  would  now  inherit  in  case  of  her  death,  did  not  make  the  title  good. 
There  might  be  other  heirs  when  her  death  should  occur,  or  claims  against  her 
estate;  and  the  existence  of  such  claim  in  favor  of  the  State  for  her  care  ap- 
peared probable. 

(4)  The  vendee  had  not  waived  his  rights  to  rescission  nor  suffered  estop- 
pel by  collecting  rent  accruing  while  he  held  title  and  credited  by  him  on  the 
purchase  money  sought  to  be  recovered  back,  nor  by  offering  the  land  for  sale 
while  he  held  it. 

(5)  The  contract  with  reference  to  the  particular  tract  being  a  distinct 
one,  the  right  to  its  enforcement  was  not  affected  by  the  fact  that  the  condi- 
tional sale  was  a  part  of  a  larger  transaction  involving  many  other  tracts  of 
land. 

Appeal  from  the  District  Court  of  Lampasas  County.  Tried 
below  before  Hon.  John  M.  Furman, 

Worhs  &  McKee,  J.  D,  Basham  and  B.  3f.  Vaughn,  for  appellant— 
Other  transactions  between  appellant  and  appellee  could  not  be 
enquired  into,  the  contract  sued  upon  being  an  entire  and  complete 
instrument.  Milliken  v.  Callahan  County,  69  Texas,  206;  Doleon 
V.  DeGanahl,  70  Texas,  620;  Faires  v.  Cockerell,  88  Texas,  428; 
Heflfron  v.  Polhrd,  73  Texas,  96. 

In  order  for  limitation  to  constitute  "a  good  and  marketable  title*' 
to  the  land  involved  in  this  suit,  it  must  appear  as  a  matter  of 
law  that  appellee  had  such   a  title  and  such   a  title  is  not  shown 
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where  the  state  of  iiie  evidence  is  sach  as  to  make  the  question 
of  title  depend  upon  the  facte  to  be  detennined  by  a  jury,  or  the 
court  sitting  as  a  jury.  Greer  v.  Stock  Yards  Co.,  16  Texas 
Ct  Rep.,   672. 

Since  an  undivided  interest  was  outstanding  in  Ann  Price,  and 
could  not  be  conveyed  by  her  to  appellant,  said  abstract  did  not 
show  a  good  and  marketable  title.  Jones  v.  Philips,  59  Texas,  609; 
Hunt  V.  McReynolds,  20  Texas,  599;  Vardeman  v.  Lawson,  17 
Texas,  16;  HoUifield  v.  Landrum,  71  S.  W.  Rep.,  979;  Warvelle 
on  Vendors^  sec.  46;  Roberts  &  Corley  v.  McFadden,  Wfeiss  &  Kyle, 
74    S.    W.    Rep.    106. 

By  marketable  title  is  meant  one  reasonably  free  from  such 
doubts  as  would  affect  the  market  value  of  the  estate,  one  which 
a  prudent  man  with  knowledge  of  all  the  facts  and  their  legal 
bearings  would  be  willing  to  accept.  Mitchell  v.  Sheppard,  13 
Texas,  484;  Grraham  v.  Stephen,  15  Texas,  97;  Holman  v.  Criswell, 
15  Texas,    395. 

W.  B.  Abney  and  Walter  Acker,  for  appellee. — ^The  52^4  acres 
of  land  was  a  comparatively  small  part  of  the  trade,  or  transaction, 
between  plaintiff  and  defendant,  and  made  contemporaneously  with 
the  inatniment  set  out  in  plaintiff^s  petition.  York  v.  Gregg,  9 
Texas,  94;  Hill  v.  Still,  19  Texas,  84;  Kent's  Com.  star  pages, 
475-476. 

No  question  could  be  raised  on  said  abstract,  except  as  to  30-32 
acres  of  said  land;  and  as  to  that,  the  title  appears  to  be  in  Miss 
Ann  Price,  who  is  hopelessly  insane,  and  has  been  in  that  unfortunate 
condition  for  many  years,  her  mother,  Sarah  A.  Price,  and  her 
brother,  J.  H.  Price,  and  those  from  whom  defendant  holds  by 
deed  with  full  warranty  of  title,  being  her  only  heirs,  who  conveyed 
the  land  to  plaintiff  by  deed  with  full  covenant  of  warran»ty.  Roberts 
Y.  McPaddin,  74  S.  W.  Rep.,  109,  and  cases  cited;  Fant  v.  Wright, 
61  S.  W.  Rep.,  520;  Hubert  v.  Grady,  59  Texas,  506;  Hedderly  v. 
Johnson,  18  Am.  S.  Rep.,  521,  523;  Barnard  v.  Brown,  67  Am. 
S.  Sep.,  433-435;  Townsend  v.  Goodfellow,  12  Am.  S.  Rep.,  739-740. 

After  plaintiff  was  in  possession  of  all  facts  affecting  the  title 
to  the  land,  he  elected  to  ratify  the  contract  by  recording  his  deed, 
collecting  rent  on  the  land,  and  offering  to  sell  it.  Coddington 
V.  Wells,  59  Texas,  49;  Tom  v.  Wollhoefer,  61  Texas,  281;  Phillips 
V.  Hemdon,  78  Texas,  384;  Wells  v.  Houston,  23  Texaa  Civ.  App., 
645;  Burson  v.  Blackley,  67  Texas,  11. 


KEY,  Associate  Justice. — J.  0.  Moore  brought  this  suit  against 
J.  H.  Price  for  the  recovery  of  $2,025  and  6  per  cent,  interest 
thereon  from  May  1,  1905.  The  suit  was  based  upon  the  following 
contract  in  writing: 

'Tie  State  of  Texas, 
Countv  of  Hill. 
Enow  all  men  by  these  presents  that  we,  J.  0.  Moore  and  J.  H. 
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Price,  have  entered  into  the  following  agreement,  to  wit:  J.  H. 
Price  has  this  day  executed  deed  to  J.  0.  Moore  to  52%  acres  of  land 
in  Bell  County,  Texas,  for  a  better  description  of  same  reference 
is  hereby  made  to  said  deed,  which  is  executed  by  the  said  J.  H. 
Price  and  wife  Cordie  J.  Price,  and  his  mother  Sarah  A.  Price,  for 
and  in  consideration  of  $2,100  cash  in  hand  paid,  the  receipt  of 
which  is  duly  acknowledged  and  the  said  J.  H.  Price  agrees  to  furnish 
the  said  J.  0.  Moore  an  abstract  to  said  property,  showing  a  good 
and  marketable  title  to  said  land,  but  in  the  event  he  should  fail 
or  refuse  to  furnish  said  abstract  showing  a  good  and  marketable 
title  to  said  land  by  April  1,  1905,  then  the  said  J.  H.  Price  agrees 
to  pay  the  said  J.  0.  Moore  the  sum  of  $2,100.  The  said  J.  0. 
Moore  agrees  that  should  the  said  Price  be  unable  to  furnish  ab- 
stract sTiowing  good  and  marketable  title,  and  thereby  become  liable 
on  said  bond  for  the  sum  of  $2,100,  that  he,  the  said  Moore,  will 
re-deed  said  land  to  the  said  Price  at  the  time  said  Price  pays  the 
said  Moore  said  sum  of  $2,100. 
"Given  under  our  hand  this  22d  day  of  December,   1904. 

J.  H.  Price, 
J.  0.  Moore." 

The  plaintiff  alleged  in  his  petition  that  the  defendant  had  failed 
to  furnish  an  abstract  showing  a  good  and  marketable  title  to  the 
tract  of  land  referred  to  in  the  contract,  and  on  account  of  such 
failure  was  liable  to  him  for  $2,100,  as  specified  in  the  contract,  less 
$75  received  by  the  plaintiff  as  rent  for  the  land.  It  was  also  alleged 
and  proved  that  before  bringing  the  suit  the  plaintiff  executed  and 
tendered  to  the  defendant  a  deed  conveying  the  land  back   to  him. 

The  defendant's  answer  embraced  exceptions  to  the  petition,  a 
general  denial,  a  plea  of  estoppel  and  waiver,  and  another  plea  to 
the  effect  that  if  the  abstract  furnished  by  the  defendant  did  not 
show  a  good  and  marketable  title  to  all  the  tract,  that  it  did 
show  such  title  to  all  except  an  undivided  one-sixteenth;  that  the 
sale  of  the  tract  of  land  in  question  was  part  of  a  large  transaction, 
involving  the  transfer  of  numerous  tracts  of  land;  that  the  plaintiff 
could  be  compensated  for  the  defect  in  the  title  to  the  52  acre  tract 
by  payment  to  him  of  the  money  value  of  the  shortage,  and  that 
as  this  was  only  part  of  a  transaction  involving  the  exchange  of 
several  tracts  of  land,  and  the  defendant  can  not  be  restored  to  his 
former  status,  the  plaintiff  should  not  recover  in  this  suit. 

There  was  no  jury  in  the  case  and  the  trial  court  rendered  judg- 
ment for  the  defendant,  and  the  plaintiff  has  appealed.  The  trial 
court  held  (1)  that  no  breach  of  the  contract  was  shown  because 
the  abstract  furnished  by  the  defendant  showed  a  good  and  market- 
able title;  and  (2)  if  such  was  not  the  case,  inasmuch  as  the  plaintiff, 
after  receiving  the  abstract  and  being  advised  by  his  attorney  as 
to  the  defects  in  tiie  title,  collected  rent  for  the  land  and  otherwise 
exercised  acts  of  ownership  over  it,  he  was  precluded  from  a  re- 
covery in   this   suit. 

On  both  of  these  points  we  believe  that  the  court  below  committed 
error.     It  is  not  claimed  that  the  first  abstract  that  was  furnished 
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WB8  in  compliance  with  the  contract, .  and  it  was  not  put  in  evidence. 
The  second  or  supplemental  abstract  failed  to  show  a  complete  recorded 
or  written  title,  but  was  accompanied  by  an  exparte  affidavit  of  the 
defendant,  detailing  facts  which,  if  true,  showed  title  by  limitation 
except  as  to  an  undivided  one-sixteenth  interest  in  the  tract,  which 
the  abstract  affidavit  showed  was  owned  by  the  defendant's  sister,  Miss 
Ann  Price,  who  was  insane  and  confined  in  the  Lunatic  Asylum 
at  Terrell,  Texas.  The  abstract  showed  warranty  deeds  executed 
by  the  mother  and  other  relatives  of  Miss  Ann  Price  who  would  be 
her  heirs  and  inherit  the  property  from  her  if  she  died  while  they 
were  living.  It  was  also  shown  by  J.  H.  Price's  affidavit  that  he 
had  rendered  services  for  Miss-  Ann  Price  of  much  greater  value 
than  her  interest  in  the  land,  but  any  claim  that  he  might  have 
for  such  services  was  barred  by  limitation. 

In  our  opinion  the  abstract  did  not  show  a  good  and  marketable 
title  for  two  reasons:  (1)  If  it  be  conceded  that  such  title  could 
be  shown  by  exparte  proof  of  facts  showing  title  by  limitation,  we 
are  of  the  opinion  that  the  plaintiff  had  the  right  to  decline  to 
accept  an  abstract  containing  no  other  proof  upon  that  subject  than 
such  as  was  furnished  by  affidavit  of  the  defendant.  The  latter 
was  vitally  interested  in  the  mutter,  and  we  do  not  think  the  plaintiflE 
was  required  to  accept  as  absolutely  true  his  sworn  statements  as 
to  the  facts  relied  on  to  show  limitation.  (2)  The  abstract  showed 
an  outstanding  title  to  an  undivided  interest  of  one-sixteenth  in 
Miss  Ann  Price,  and  the  fact  that  she  was  hopelessly  insane  and 
confined  in  one  of  the  State's  insane  asylums,  and  that  her  nearest 
relatives  have  executed  warranty  deeds,  does  not  cure  that  defect.  She 
is  still  alive,  and  the  relatives  referred  to,  who  assume  to  be  her 
heirs,  may  die  before  she  does  and  other  relatives  may  inherit  her 
property.  Furthermore,  it  was  not  shown  that  no  debts  existed 
against  her  estate  for  which  her  interest  in  the  property  would  be 
liable.  On  the  contrary,  upon  the  facts  shown,  we  think  it  may  be 
assumed  that  the  State  is  her  creditor  for  maintenance  and  support 
in  one  of  its  asylums,  and  can  have  her  part  of  the  property  referred 
to  applied  to  the  payment  of  its  debt,  as  provided  by  articles  136 
and  137  of  the  Sevised  Statutes. 

As  to  the  other  point  upon  which  the  trial  court  rested  its  judg- 
ment, the  facts  are,  in  substance,  as  follows:     Before  the  defendant 
sold  the  land  to  the  plaintiff,  J.  A.  Webb  rented  it  from  the  defend- 
ant for  the  year  1905,  and  executed  his  note  for  $75  for  the  rent, 
payable  in  August,  1905,  and  the  note  was  turned  over  to  the  plaintiff, 
Moore,  and  he  collected  it  after  it  was  due,  and  after  his  attorney 
had  advised   him  of  the   defects   in   the   abstract   of   title   furnished 
by  the  defendant.     Also  in  August,   1905,  Webb   attempted  to  rent 
the  land  from  the  plaintiff  for  another  year,  but  the  plaintiff  de- 
clined to  let  him  have  it  stating  that  he  desired  to  sell  it,  and  that 
the  rent  contract  might  interfere  with  the  sale.     The  plaintiff,  testi- 
fying as  a  witness,  admitted  that  he  collected  the  $75  note  for  the 
rent  of  the  land,  and  credited  it  upon  the  $2,100  he  was  claiming 
under  the  contract  sued  on.     He  also  admitted  that  he  offered  the 
land  for  sale,  relying  on  the  contract  referred  to,  and  stated  that 
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if  he  had  sold  it  he  intended  to  assign  the  contract  to  the  pur- 
chaser. In  our  opinion  these  facts  failed  to  show  either  an  estoppel 
or  a  waiver.  Manifestly,  they  fall  short  of  an  estoppel,  because  it 
was  not  shown  that  on  account  of  such  facts  the  defendant  was 
induced  to  do  any  act  which  he  would  not  otherwise  have  done. 
Nor  do  such  facts  establish  a  waiver  of  the  plaintiff's  right  to  enforce 
the  contract  sued  on.  A  waiver  is  the  intentional  relinquishm^it 
of  a  known  right,  or  such  conduct  as  warrants  an  inference  of  the 
relinquishment  of  such  right.     (29  Am.  &  Eng.  Ency.  Law,  1091.) 

As  we  construe  the  contract  sued  on  it  constitutes  a  conditional 
contract  of  sale,  Moore  being  the  optional  vendor  and  Price  the 
vendee.  By  its  terras  upon  the  happening  of  a  certain  event,  viz.: 
the  failure  of  Price  to  furnish  an  abstract  showing  a  good  and 
marketable  title  to  the  land  which  he  had  then  conveyed  to  Moore, 
he  agreed  to  purchase  the  land  from  Moore  and  pay  him  $2,100 
therefor.  Thereafter  Moore  was  the  owner  of  the  land  in  the  sense 
that  he  had  such  title  as  Price  could  convey  to  him.  The  note  for 
the  rent  which  was  executed  before  Price  sold  the  land  to  Mooie, 
seems  to  have  been  delivered  by  the  former  to  the  latter,  thereby 
authorizing  Moore  to  collect  the  note;  and  the  mere  fact  that  Moore 
collected  it  after  Price  had  failed  to  furnish  the  abstract  required 
and  had  become  bound  to  pay  for  the  land,  should  not  be  hdd  to 
establish  an  intention  upon  the  part  of  Moore  to  release  Price  from 
his  contract.  He  had  a  right  to  collect  it  without  entertaining 
such  intention,  and  therefore  the  fact  that  he  did  collect  it  does 
not  establish  the  existence  of  such  intention.  Nor  did  the  offer 
to  sell  the  land  establish  an  intention  on  Moore's  part  to  relinquish 
his  rights  under  the  contract  with  Price.  The  most  that  can  be 
said  in  that  regard  is  that  such  offer  indicated  a  conditional  inten- 
tion to  release  Price.  In  other  words,  if  the  plaintiff  could  have 
sold  the  land  to  some  one  else  he  would  have  released  Price,  and 
his  offer  to  sell  it  does  not  prove  anything  more  than  an  intention 
to  release  Price,  if  he  sold  the  land.  The  offer  to  sell  the  land  was  not 
inconsistent  with  any  right  of  Price's  and  its  sale  would  have  enured 
to  his  benefit,  because  it  would  have  released  him  from  his  obligation 
to  pay  $2,100.  Hence  we  hold  that  the  defendant  failed  to  establish 
his  defense  of  waiver. 

The  fact  that  the  sale  of  the  62^^  acres  of  land  from  Price  to 
Moore  was  part  of  a  larger .  transaction,  involving  many  other  tracts 
of  land,  is  not  regarded  by  this  court  as  of  any  importance  in  this 
case.  Although  part  of  a  larger  transaction,  the  instrument  sued 
on  is  a  separate,  distinct  and  unambiguous  contract,  by  which  the 
defendant  obligated  himself  to  furnish  the  plaintiff  an  abstract  show- 
ing a  good  and  marketable  title  to  the  particular  tract  of  land 
referred  to  in  the  contract;  or,  in  the  event  of  his  failure  to  do  so, 
pay  the  plaintiff  $2,100  when  the  plaintiff  redeeded  him  the  land. 
By  the  express  terms  of  the  contract  the  promise  to  pay  the  $2,100 
became  absolute  and  binding  upon  the  failure  to  furnish  the  ab- 
stract. The  defendant  had  the  power  to  so  bind  himself,  and  having 
done  so  by  this  instrument,  the  circumstances  under  which  the 
contract  was  made  are  immaterial,   as  long  as  they  do  not  show 
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duress^  fraud  or  mi&take,  neither  of  which  are  relied  on  in  this 
case. 

The  case  seems  to  have  been  fully  developed,  there  is  no  conflict 
in  the  testimony,  and  therefore  the  judgment  will  be  reversed  and 
judgment  here  rendered  for  the  appellant  against  the  appellee  for 
$2,025,  with  6  per  cent  interest  from  the  first  day  of  May,   1905. 

Reversed  and  rendered. 

Writ  of  error  refused. 


Gulf,    Colobado   &   Santa   Fe   Railway    Company   v.    Mabgakbt 

Sautbr,  by  Next  Friend. 

Decided  May  8,  1907. 

1. — ^Damages — ^Personal  Injury. 

A  verdict  for  $1^50  damages  to  a  child,  a  passenger,  by  the  fall  of  a 
window  sash  of  the  car  upon  her  hand,  sustained  as  not  excessive. 

& — ^Brrox^Blll  of  Exoeptions — ^Deposition. 

A  motion  to  quash  a  deposition  on  the  groimd  that  th«  officer's  certificate 
was  not  in  compliance  with  law  having  been  overruled  because  made  too  late, 
such  ruling  could  not  be  held  error  when  the  bill  of  exceptions  thereto  did  not 
show  the  certificate  in  question  and  thus  disclose  merit  in  the  objection. 

3. — ^Damages — ^Xental  Suffering   of   Child. 

A  child  four  years  old  is  not  incapable  of  mental  suffering  from  a  physical 
injury. 

4. — ^Illunages — ^Evldenoe— Xnsioal  Talent. 

Evidence  was  admissible  to  show  prospective  musical  talent  of  a  child 
four  years  old,  in  order  to  enhance  damages  from  an  injury  crippling  the 
fingers  of  her  hand. 

Error  from  the  District  Court  of  Johnson  County.  Tried  below 
before   Hon.    0.   L,    Lockett 

J.  TF.  Terry,  Brown,  Bledsoe  &  Lomax,  and  Chas,  K,  Lee,  for 
plaintiff  in  error. — Having  put  his  objections  in  writing,  filed  the 
same  and  called  the  same  to  the  attention  of  the  opposing  counsel 
before  announcement  of  ready^  and  the  case  coming  on  for  trial 
at  the  first  term  after  the  deposition  was  filed^  the  defendant  was 
not  required  under  the  rules  or  imder  the  law  to  invoke  any  ruling 
by  the  court  on  its  objections  until  the  deposition  was  offered  in 
evidence,  and  having  done  so  when  it  was  offered,  the  court  had 
no  right  to  decline  to  pass  on  the  same.  Rev.  Stats.,  Art.  2289; 
Fidelity  &  Casualty  Co.  y.  Carter,  23  Texas,  369;  Coleman  v. 
Colgate,  69  Texas,  88;  Southern  Pac.  v.  Eoyal,  23  S.  W.  Eep., 
316;  Kean  v.  Zundelowitz,  9  Texas  Civ.  App.,  354. 

The  testimony  offered  was  nothing  more  than  a  recital  by  a  fond 
mother  of  her  hopes  and  aspirations  for  her  four-year-old  girl. 
So  far  as  the  mother  expressed  an  opinion  as  to  the  future  talent 
of  her  daughter,  the  testimony  is  pure  speculation  and  does  not 
oome  within  any  rule  of  opinion  or  expert  evidence. 

That   Mrs.    Sauter   had   taken   some   medals    (in   this   day   when 
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musical  medals  are  distributed  with  as  muca  generosity  as  the 
French  Government  distributes  the  badge  of  the  Legion  of  Honor) 
and  that  her  small  five-year-old  daughter  can  cake  walk  a  little 
and  carry  baby  tunes,  is  wholly  insufficient  to  justify  any  court 
or  jury  in  awarding  damages  on  account  of  loss  of  ability  as  a 
musician. 

Mental  anguish  as  a  separate  and  distinct  cause  of  damage  from 
physical  pain  must  embrace  and  can  only  embrace  the  purely  mental 
suffering  experienced  by  an  injured  person  in  contemplating  his  or 
her  crippled  condition,  and  brooding  over  the  result  of  same  on 
his  or  her  future  prospects.  In  this  sense,  a  child  four  or  five 
years  old  is  manifestly  incapable  of  enduring  mental  suffering. 

S.  C.  Padelford,  for  defendant  in  error. — ^Appellant  waived  its 
motion  to  quash  the  deposition,  and  the  court  did  not  err  in  re- 
fusing to  consider  the  said  motion.  Coe  v.  Dial,  12  Texas,  102;  8 
Enc.  PL  &  Ev.,  153. 

The  bill  of  exceptions  in  this  case  does  not  show  what  the  cer- 
tificate to  the  answers  and  depositions  of  the  witness  Griffin  was 
and  does  not  show  that  the  said  certificate  was  defective  and  that 
the  motion  was  well  taken.  Terrel  v.  McGown,  91  Texas,  231; 
Greenwade  v.  Walling,  30  Texas,  377;  Griffin  v.  Chadwick,  44 
Texas,  407;  Harris  v.  Leavitt,  16  Texas,  342;  Still  v.  Focke,  66 
Texas,  718;  Sadler  v.  Anderson,  17  Texas,  256;  Henry  v.  Whitaker, 
82  Texas,  8;  Missouri  Pac.  By.  Co.  v.  Jarrard,  65  Texas,  565; 
Vance  v.  Saathoff,  2  Posey,  TJ.  C,  661;  Litton  v.  Thompson,  2 
Posey,  TJ.  C,  679;  Caplen  v.  Hawkins,  27  Texas  Civ.  App.,  608. 

The  evidence  showed  that  the  plaintiff,  although  a  child,  was 
a  musical  marvel,  and  that  her  hand  was  permanently  injured,  and 
that  the  injury  will  during  her  whole  life  interfere  with  her  per- 
formance upon  a  musical  instrument,  and  said  fact  was  one  which 
the  jury  were  entitled  to  consider  in  passing  upon  the  issues  of 
this  case.  Smith  v.  Pittsburgh  &  W.  By.  Co.,  13  Am.  &  Eng. 
By.  Cas.,  N.  S.,  716. 

KEY,  Associate  Justice. — The  plaintiff,  a  young  child,  while 
traveling  with  her  mother  on  one  of  the  defendant's  trains,  was 
injured  by  a  window  sash  falling  on  one  of  her  hands;  and  in  this 
suit,  prosecuted  in  her  behalf,  the  defendant  was  adjudged  liable 
for  $1,250  damages.  The  defendant  sued  out  a  writ  of  error  and 
the  case  has  been  transferred  to  this  court  and  submitted  on  numerous 
assignments  of  error. 

The  first  assignment  assails  the  verdict  of  the  jury,  especially 
as  to  the  amount  of  damages  allowed.  We  are  compelled  to  hold 
that  there  is  no  merit  in  the  assignment.  There  was  ample  tes- 
timony before  the  jury  to  justify  the  findings  in  favor  of  the 
plaintiff  on  all  the  issues  of  fact,  and  quite  sufficient  to  sustain 
the  amount  awarded  as  damages. 

The  second  and  third  assignments  complain  of  the  action  of 
the  trial  court  in  overruling  a  motion  to  quash  the  deposition  of 
Dr.  J.   F.   Griffin,  upon  the  ground  that  the  certificate  of  the  offi- 
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cer  who   took  the  deposition  was  not   in  compliance  with   the  law. 

The   court  held  that  the  motion  was  not  presented  in  proper  time, 

and   declined   to  consider   the   objections  presented   in   it.     The   bill 

of  exception  reserved  to  that  ruling  does  not  contain  the  certificate 

oi    the    ofiBcer    who    took    the    deposition,    nor    state    its    contents. 

Hence    the   assignments   presenting   this   matter   are   overruled.     We 

cannot  hold  that  it  was  reversible  error  for  the  trial  court  to  refuse 

to   consider   and   sustain   objections  to   the   certificate   of   the   officer 

who   took   the  deposition,   unless  we  knew  how  the  certificate   read. 

There    may    have   been    no    merit    in    the    objection;    and,    if    such 

was  the  case,  the  failure  to  consider  and  decide  upon  the  objection 

would    not   constitute   reversible   error. 

The  fourth  assignment  complains  of  the  refusal  of  a  requested 
instruction,  to  the  effect  that  the  plaintiff  was  not  entitled  to 
recover  any  damages  for  mental  suffering.  This  proposition  is 
urged  because  of  the  fact  that  the  plaintiff  was  only  four  years 
old  at  the  time  injury  was  sustained,  the  contention  being  that 
a  child  of  such  tender  age  is  necessarily  incapable  of  experiencing 
mental  suffering.  We  are  unable  to  sanction  that  contention.  It 
is  a  matter  of  common  knowledge  that  children  of  that  age,  and 
even  younger  ones,  become  frightened,  and  we  do  not  think  it 
unreasonable  to  conclude  that  a  four-year-old  child  may  experience 
other   mental    suffering   besides    fright. 

There  are  some  afisignments  which  complain  of  the  court's  charge, 
and  some  of  the  refusal  of  requested  instructions.  They  will  all 
be  overruled  because,  in  our  opinion,  the  charges  which  were  given 
covered  the  law  and  properly  presented  the  case  to  the  jury. 

We  also  hold  that  no  error  was  committed  in  allowing  testimony 
tending  to  show  the  plaintiff's  prospective  musical  talent.  Such 
testimony,  in  connection  with  other  evidence  tending  to  show  that 
some  of  her  fingers  were  permanently  injured,  was  proper  to  be 
considered  by  the  jury  in  determining  whether  or  not,  and  to 
what  extent,  the  plaintiff's  earning  capacity  had  been  diminished  on 
account  of  the  injury  complained  of. 

Some  otiier  objections  are  urged  against  certain  other  testimony, 
all    of    which    were    properly   overruled. 

All  the  assignments  of  error  have  been  considered,  and,  finding 
no  error,  the  judgment  is  affirmed. 


Writ  of  error  refused. 


AMrmed. 


Prank  Dabst  '^    J    H.  "Devini. 

Decided  May  8.  1907. 

t — ^Abandonmeiit  of  Contract — ^Evidence — Charge. 

Where  the  issue  was  whether  or  not  a  certain  contract  permitting  the 
cutting  of  timber  on  plaintiff's  land  had  been  abandoned,  and  if  so,  when;  and 
the  defendant  introduced  in  evidence  a  notice  in  writing  from  the  plaintiff  dated 
November  16,  1905,  in  which  it  was  stated  that  the  said  contract  ''is  hereby 
declared  terminated/'  it  was  not  error,  as  upon  the  weight  of  the  evidence. 
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for  the  court  to  charge  the  jury  that  if  the  plaintiff  did  not  consider  the 
contract  abandoned  until  he  executed  said  notice,  to  find  for  the  defendant. 

S.— living  Special  Charge. 

When  the  court  gives  a  special  charge  at  the  request  of  plaintiff  directing 
the  attention  of  the  jury  to  a  particular  part  of  the  evidence,  the  plaintiff 
can  not  complain  if  the  court  gives  a  charge  requested  by  defendant  directing 
the  attention  of  the  jury  to  the  same  evidence. 

8.— Improper  Evidence — ^Harmlett. 

When,  in  view  of  the  verdict,  the  admission  of  irrelevant  evidence  was 
evidently  harmless,  its  admission  is  not  reversible  erro* 

Appeal  from  the  District  Court  of  Liberty  County.  Tried  below 
before  Hon.  L.  B.  Ilightower. 

Nugent  &  Foster,  for  appellant. — ^It  is  improper  for  the  court 
to  call  the  attention  of  the  jury  to  particular  parts  of  the  evidence, 
and  the  special  charge  of  the  court,  "You  are  further  instructed 
as  a  part  of  the  law  of  this  case  that  if  Frank  Darst,  the  plaintiff, 
did  not  consider  the  contract  abandoned  until  he  executed  the 
written  notice,  dated  November  16,  1905,  you  will  find  for  the 
defendant,'*  was  clearly  upon  the  weight  of  evidence  and  erroneous. 
Burcham  v.  Gann,  1  U.  C,  334;  International  &  C.  N".  By.  v. 
Ormond,  62   Texas,  275;  Mayo  v.   Tudor'e   Heirs,   74  Texas,   473. 

The  court  also  erred  to  the  manifest  prejudice  of  the  plaintiff 
in  admitting,  over  the  objection  of  plaintiff,  the  testimony  of  de- 
fendant to  the  effect  that  he  had  been  injured  and  damaged  in 
his  business,  and  his  credit  impaired  by  the  institution  of  this 
suit  and  the  service  of  the  injunction  herein,  and  also  erred  in 
overruling  plaintiff's  request  to  strike  out  said  testimony  and  to 
instruct  the  jury  not  to  consider  the  same,  because  there  was  no 
pleading  by  the  defendant  to  warrant  the  introduction  of  such 
testimony,  there  being  no  plea  in  reconvention  for  damages  by 
reason  of  said  injunction  proceedings,  and  because  said  'evidence, 
and  the  discussion  of  same  by  counsel  was  highly  prejudicial  to 
plaintiff's  cause,  and  calculated  to  prejudice  the  minds  of  the 
jury  and  to  inflame  their  minds  and  prejudice  wrongfully  and 
unlawfully  against  the  rights  of  the  plaintiff.  Wheeler  v.  Wheeler, 
65  Texas,  573;  Johnson  v.  Lyford,  9  Texas  Civ.   App.,  85. 

Stevens  &  Pickett,  for  appellee. — The  plaintiff  having  requested 
the  court  to  give  the  jury  a  special  instruction,  specifically  calling 
their  attention  to  the  written  notice  of  November  16,  1905,  and 
instructing  them  as  to  the  legal  effect  of  said  written  notice,  it  was 
not  error  for  the  defendant  to  request  a  special  instruction  further 
explaining  the  legal  effect  of  said  written  notice.  International  & 
G.  N.  V.  Stein,  11  Texas  Civ.  App.,  389;  Byrd  v.  Ellis,  35  S.  W. 
Rep.,  1070;  Missouri  K.  &  T.  By.  Co.  v.  Johnson,  37  S.  W.  Sep., 
775;  Brady  v.  Georgia  Ins.  Co.,  24  Texas  Civ.  App.,  465. 

JAMES,  Chief  Justiob. — ^The  amended  original  petition  of 
Darst   upon   which  the  case  was  tried   sets  forth   a  written   agree- 
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rnenty  or  rather  conveyance  reciting  agreements,  executed  by  appel- 
lant Darst  to  W.  L.  Mainer.  The  substance  was  that  Darst  sold 
to  Mainer  his  mill  and  equipments  upon  the  Daniel  Donaho  league 
in  Liberty  County  at  Darst  Switch  together  with  a  lease  of  20 
acres  at  that  switch  for  five  years.  Also  sold  to  Mainer  "all  my 
timber  on  the  above  league  at  $1.00  per  M/*  etc.  That  said 
writing,  which  was  dated  December  12,  1903,  was  only  a  part  of 
the  agreement,  there  being  other  terms  collateral,  and  subsequently 
entered  into,  by  which  it  was  orally  agreed  that  Mainer  would 
begin  cutting  timber  in  sections  and  would  cut  timber  from  one 
section  and  then  immediately  release  and  turn  over  that  section 
to  Darst,  and  it  was  agreed  that  any  abandonment  of  any  part  of 
said  land  by  Mainer  or  his  assigns  would  operate  as  a  relinquish- 
ment of  all  his  rights  under  the  bill  of  sale  and  contract.  That 
Devini,  who  was  Mainer's  assignee,  had  notice  of  all  said  agreements 
and  ratified  same  and  undertook  their  execution.  That  about  June, 
1905,  Devini  in  compliance  with  said  agreements  "abandoned  said 
land  as  to  the  cutting  of  timber  and  fully  and  absolutely  released 
and  relinquished  unto  plaintiff  all  his  rights,  title  and  interest 
in  and  to  any  of  the  timber  remaining  on  said  land  and  then  and 
there  declared  to  plaintiff  that  he  had  finished  cutting  and  would 
not  cut  any  more  of  said  timber,  and  plaintiff  thereupon  accepted 
said  abandonment  on  part  of  defendant  as  aforesaid  and  imme- 
diately repossessed  himself  of  all  the  timber  thereon  and  has  ever 
since  remained  in  said  possession  of  said  land  and  timber  up  to  on 
or  about  December,  1906,  at  which  time  defendant  wrongfully  and 
unlawfully  entered  upon  said  land  and  resumed  the  cutting  of  said 
timber  over  the  protests  of  plaintiff."  Then  follow  allegations  that 
in  pursuance  of  said  abandonment  and  relinquishment  plaintiff  re- 
paired his  null  and  prepared  to  transport  thereto  the  balance  of  the 
timber  on  the  land  to  manufacture  it  into  lumber,  at  great  expense; 
also   that   defendant   was   insolvent. 

The  prayer  was  for  perpetuation  of  an  injunction  that  was  ob- 
tained herein,  for  annulment  of  all  said  contracts,  etc.,  and  that 
plaintiff  be  quieted  in  his  rights  and  title  to  all  timber  standing 
and  which  has  been  cut,  and  for  general  relief. 

Defendant  pleaded  general  denial,  denied  the  allegations  of  in- 
solvency, and  acts  of  abandonment. 

The  verdict  specificallv  found  that  the  contract  had  not  been 
terminated  by  the  act  oi  the  parties  and  decree  was  for  defendant 
accordingly. 

The  issue  was  whether  or  not  Devini  abandoned  the  land  and 
timber  and  released  the  same  to  Darst,  or  declared  to  plaintiff 
Darst  that  the  contract  was  at  an  end,  or  that  he  would  not  cut 
any  more  timber.  The  instructions  asked  by  plaintiff  so  submitted 
the  issue,  which  was  substantially  as  the  court  had  submitted  it  in 
the  main  charge.  And  such  was  the  effect  of  the  pleading.  This 
was  in  reality  the  issue  of  whether  or  not  the  contract  had  been 
mutually  abrogated  by  the  acts  of  the  parties.  The  testimony  was 
conflicting.  Our  conclusion  of  faet  from  the  evidence  is  that  there 
was  testimony  to  support  the  finding:     '^e  the  jury  find  that  the 
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timber  contract  was  not  terminated  by  the  act  of  the  parties,  and 
we  therefore  find  for  the  defendant  John  Deyini''  This  conclusion 
disposes  of  the  first  assignment  of  error. 

The  second  assi^ment  complains  of  the  following  special  instruc- 
tion given  at  defendant's  request:  'Ton  are  further  instructed 
as  a  part  of  the  law  of  this  case  that  if  Prank  Darst  did  not  con- 
sider the  contract  abandoned  until  he  executed  the  written  notice 
dated  November   16,    1905,   you   will   find  for  the   defendant 

It  appeared  that  a  notice  dated  November  16,  1905,  was  posted 
and  also  served  on  defendant,  as  follows:  '^Notice:  All  parties 
arc  hereby  notified  not  to  cut  or  remove  any  timber  from  the  south 
2-3  of  the  Daniel  Donohue  league  in  Liberty  County,  Texas.  The 
contract  with  W.  L.  Manier  &  Co,  for  the  timber  on  the  above 
land  is  hereby  declared  terminated  and  anyone  cutting  timber  on 
above  land  without  first  getting  permission  will  be  trespassing 
and  will  be  treated  as  the  law  directs  for  such  offense  (the  tracts 
of  Mrs.  Nannie  Smith,  Mrs.  Howard  and  B.  J.  Middlebrooks 
not  included  in  the  above  notice).  The  above  land  and  timber 
with  the  exceptions  given  is  my  property.  (Signed)  Mrs.  Jeanctte 
E.  Darst,  by  Prank  Darst,  Agt.'^ 

"Came  to  hand  November  16,  1905,  and  executed  by  delivering 
to  J.  H.  Devini  a  true  copy  of  the  above  notice.  Witness  mv  hand 
this  -— -  day  of  Nov.   A.   D.   1905.     J.  W.   Smith,   Constable.'' 

Plaintiff  admitted  sagning  this  notice,  but  insisted  that  the  con- 
tract had  been  rescinded  by  Devini  in  July.  The  issue  being 
whether  or  not  the  parties  had  rescinded  the  contract  in  July  or 
long  prior  to  November  16,  it  is  manife&t  that  if  this  was  true 
Darst  must  have  considered  it  abandoned  when  it  was  thus  mutually 
rescinded,  and  if  he  did  not  consider  it  abandoned  until  he  gave 
this  notice,  the  contract  could  not  have  been  rescinded  as  plaintiff 
claimed.  The  charge  did  not  inform  the  jury  that  the  contract 
was  not  rescinded,  or  not  considered  rescinded  by  plaintiff  until 
November  16,  but  instructed  them,  in  effect,  that  if  plaintiff  did 
not  at  a  time  prior  to  this  notice  consider  the  contract  at  an  end, 
his  allegations  were  not  proved  and  to  find  for  defendant.  This 
was  correct  and  not  on  the  weight  of  evidence. 

In  this  connection  it  is  further  insisted  that  it  was  improper 
for  the  court  to  thus  call  the  attention  of  the  jury  to  a  particular 
part  of  the  evidence.  It  appears  that  one  of  plaintiflPs  requests 
which  was  given  called  attention  to  ttiis  notice  and  by  it  the  jury 
were  told  that  if  Devini  abandoned  and  turned  over  the  timber 
and  plaintiff  accepted  it  prior  to  the  giving  of  the  notice,  the  giving 
of  such  notice  would  not  have  restored  defendant  to  any  rights 
under  his  contract  and  could  not  affect  plaintiffs  rights  one  way 
or  the  other  and  "if  you  so  find  you  will  return  a  verdict  for 
plaintiff.'*  It  is  singular  that  appellant  should  complain  of  the 
charge  in  question  for  the  reason  that  it  directed  the  jury's  attention 
to  the  notice,  when  a  charge  asked  by  appellant  did  the  same  thing. 

The  third  assignment  is  that  the  court  erred  to  the  manifest 
prejudice  of  the  plaintiff  in  admitting  over  plaintiff's  objection, 
testimony  of  the  defend«nt  to  the  effect  that  he  had  been  injured 
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and   damaged  in  his  buainess  and  credit  by  the  institution  of  this 

8nit    and   the  service  of   the   injunction   herein;   and   also   erred   in 

ovemiling   plain tiflf^s    request   to    strike    out    said    testimony    and    to 

infitruct   the  jury   not  to   consider   it^   there   being   no   pleading   by 

defendant  to  warrant  its  introduction,   and  no  plea  in  reconvention 

for    damages    sustained    by    said    injunction.      It    appears    that    the 

testimony  was  not  objected  to  at  the  time  it  was  given,   but  after 

defendant  finished  testifying  plaintiff  moved  to   strike   this   part  of 

it  ont.     The  court  in  refusing  to  do  this  stated:     "There  is  a  good 

deal    of  evidence  offered  that  is  immaterial   and  not  pertinent   and 

a    good    deal    that   is   not   relevant   and   if   the   objection   had    been 

raised  I  would  have  sustained  it.     I  think  it  should  be  stricken  out, 

it  is  wholly  irrelevant,  but  I  won't  strike  it  out  now.     There  is  so 

much    in  the   case  that   is  irrelevant   and   immaterial   that   I   could 

not  fiift  the  chaff  from  the  wheat,  I  have  never  seen  a  case  with 

so  much  irrelevant  matter  in  it.*'     We  think  it  is  sufficient  to  say 

in  overruling  this  assignment  that  the  evidence  complained  of  bore 

no  relation  to  the  issue  submitted  to  the  jury,  and  in  view  of  the 

verdict  which  was  simply  that  the  contract  had  not  been  abandoned 

by  the  act  of  the  parties,  it  is  evident  that  the  testimony  had  nothing 

to  do  with  the  issue  submitted  and  could  not  be  supposed  to  have 

influenced  the  finding.     Brown  v.   Bacon,   63   Texas,   597. 

Aprmed. 

"Writ  of  error  refused. 


Lucy   L.    Gilmore   v.    Houston    Electric    Company. 

Decided  May  S,  1907. 

1^ — ABSignment  of  Error — ^Propositions — ^Insuffloiency. 

In  a  suit  against  a  street  railway  company  for  personal  injuries,  an 
assignment  of  error  that  the  charge  of  the  court,  on  the  degree  of  care  re- 
ouired  of  carriers  of  passengers,  is  erroneous,  followed  by  the  propositions 
tnat  *'a  charge  that  does  not  correctly  state  the  law  applicable  to  the  case  is 
erroneous,"  and  "a  charge  that  is  indefinite  and  so  mucn  so  as  to  be  confusing 
is  erroneous,"  fails  to  point  out  the  supposed  error  in  the  charge,  and  is  there- 
fore not  entitled  to  consideration. 

8.— Carriers  of  Passengers — Degree  of  Care— Various  Definitions. 

Although  various  approved  forms  of  expression  are  used  to  define  the  de- 
gree of  care  required  of  a  carrier  of  passengers  the  real  meaning  intended  by 
them  all  is  that  the  care  and  circumspection  required  is  the  utmost  which 
can  be  exercised  under  all  the  circumstances,  short  of  a  warranty  of  the  safety 
of  the  passengers. 

8. — ^Attack  on  Car—- Fright  of  Passenger — Contribntory  Negligence. 

When  a  female  passenger  on  a  street  car  became  frightened  by  an  attack 
on  the  car  by  strikers,  and  jumped  from  the  car  and  was  injured,  she  was  not 
entitled  to  recover  where  the  ground  of  recovery  alleged  and  relied  on  was 
the  n^ligence  of  the  conductor  in  pulling  or  throwing  her  off  the  car. 

4. — ^Briefs — Observance  of  Knles. 

Brief  considered,  and  held  defective,  under  Rule  31  for  the  Courts  of  Civil 
Appeals  in  failing  to  subjoin  a  brief  statement  of  so  much  of  the  record  as  was 
necessary  to  explain  and  support  the  assignments  and  propositions 
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Appeal    from    the    65th    District    CoTiit,    Harris    County.     Tried 
below  before  Hon.  W.  P,  Hamblen. 

Stanley  Thompson,  for  appellant. 

0.  R.  Wharton  and  Baker,  Botts,  Parker  £  Garwood,  for  appdlee. 

FLY,  Associate  Justice. — Appellant  sued  appellee  for  damageB 
which  she  alleged  she  sustained  by  a  fall  from  a  moving  street  car 
belonging  to  appellee.  She  alleged  that  she  was  a  passenger  on 
a  car  and  told  the  conductor  where  she  wished  to  get  off  and  he 
gave  the  customary  stop  signal  and  as  the  car  neared  the  place 
and  was  gradually  stopping  the. conductor  took  her  by  arm  to  assist 
her  in  alighting  and  some  one  threw  a  rock  at  the  car  and  the  mot(^- 
man,  being  new  and  inexperienced  became  greatly  excited  and  greatly 
increased  the  speed  of  the  oar,  and  the  conductor,  ^T)eing  wholly 
inexperienced  and  incompetent  and  becoming  greatly  excited,**  puUed 
or  pushed  appellant  off  the  car,  while  it  was  moving  at  a  high 
rate  of  speed,  and  injured  her.  There  were  twelve  or  fourtcMSi 
pages  of  allegations  about  a  strike  of  the  street  railway  employes 
being  in  progress  and  other  matters  not  necessary  to  mention  as 
appellant  in  her  brief  places  her  groimd  of  recovery  on  the  allegsr 
tion  of  negligence  of  the  conductor  in  pulling  or  throwing  her  off 
the  car.  The  cause  was  tried  by  jury  and  a  verdict  and  judgmeuk 
was  rendered  for  appellee. 

The  evidence  of  all  the  witnesses,  except  that  of  appellant) 
showed  that  a  rock  was  thrown  at  the  car  and  that  she  sprang  up 
and  jumped  off  while  the  car  was  moving,  and  that  the  conductor 
used  every  effort  to  prevent  her  from  jumping  off,  even  catching 
hold  of  her  for  that  purpose.  She  pulled  loose  from  him  and 
sprang  off.  The  employes  of  appellee  were  not  negligent,  and 
appellant  was  injured  through  her  own  negligence  in  jumping  off 
the  car  while  it  was  in  motion. 

The  opening  paragraph  of  the  charge  of  the  court  is  as  follows: 
"You  are  charged  that  the  railroad  company  is  not  an  insurer  of  the 
safety  of  passengers  but  must  exercise  toward  them  sudi  a  high 
degree  of  care  as  a  highly  prudent  person  would  exercise  under 
the  same  or  similar  circumstances;  and  it  is  the  duty  of  persons 
taking  passage  with  the  said  company  to  exercise  ordinary  care 
to  protect  themselves  from  injury,  and  the  failure  of  the  said 
company  to  exercise  said  high  degree  of  care  would  be  negligence, 
and  the  failure  of  the  passengers  to  exercise  ordinary  care  would 
be  negligence.*' 

The  charge  is  said  to  be  erroneous,  in  the  first  assignment  of 
error,  and  is  supported  by  the  following  propositions:  "Propo- 
sition First  under  First  Assignment  A  charge  that  does  not 
correctly  state  the  law  applicable  to  the  case  is  erroneous.  Propo- 
sition Second  under  First  Assignment:  A  charge  that  is  indefinite 
and  so  much  so  as  to  be  confusing  is  erroneous.*'  What  the  error 
is  in  the  charge  is  not  pointed  out  in  assignment  or  propositions, 
the    latter   having    no    more    application    to    the    assignment    under 
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which  fhey  are  placed  than  to  any  other  assignment  of  error  com- 
plaining   of    any   other    charge.      It   may    be    safely    conceded    that 
both   of   the    propositions   state   correct  legal   propositions,   but   they 
cover   too   much   territory  to  render   them   eflBcacious   and   available. 
If  it  be    the  purpose   of   the  assignment   of   error   to   attack   the 
charge  on  the  ground  that  it  does  not  state  the  proper  degree  of 
care  required  of  street  railways  towards  passengers,  it  may  be  said 
that  it  is  properly  stated  in  the  charge.     A  "highly  prudent  person^' 
we   think    would   be   equivalent   to    a    **very   prudent,    cautious    and 
competent  person.''     In  the  case  of  International  &  G.  N.  Eailroad 
V.  Halloren,  -53   Texas,  46,  it  is   said   that  the  passenger  has   the 
right   to    demand    "that   high    degree   of   care   which   very    cautious 
persons  generally,  in  their  line  of  business  are  accustomed  to   use, 
under   similar   circumstances,    to   prevent   danger/'     In   the   case   of 
San  Antonio  Traction  Co.  v.  Warren,  85  S.  W.  Rep.,  26,  a  charge 
almost   identical   in   language   with   the   one   now   under   considera- 
tion  was    approved.     In    St.    Louis    A.    &    T.    Ry.    v.    Finley,    79 
Texas,  85,  the  court  said  that  "the  company  owed  her  the  duty  of 
exercising  the  highest  degree  of  care."     In  another  portion  of  the 
opinion  the  degree  of  cdre  is  denominated  the  "greatest  care."     In 
the  case  of  International  &  G.  N".  E.  R.  v.  Welch,  86  Texas,  203, 
the  following  extract  from   Hutchinson   on   Carriers  of   Passengers, 
section    501,    is    quoted    with    approval:      "Although    the    form    of 
expression   is  sometimes  varied  and  the  rule   is   stated  as  requiring 
'the   greatest    possible    care    and    diligence,'    *the    utmost    care    and 
diligence    of   very   cautious    persons,'    *the    most   perfect    care    of    a 
cautious    and    prudent   man,'    and    other    similar    phrases,    the   real 
meaning  intended  by  them  all  is,  that  the  care  and  circumspection 
to  be  required  is  the  utmost  which  can  be  exercised  under  all  the 
circumstances,  short  of  a  warranty  of  the  safety  of  the  passengers." 
The  charge  in  question  stated  the  rule  in  language  fully  as  forcible 
as  that  used  in  the  foregoing  quotation. 

Under  the  facts  and  circumstances  of  this  case  the  jury  could 
not  have  been  misled  by  any  charge  on  the  question  on  the  degree  of 
care  required  of .  the  street  railway  company,  because  the  whole 
of  the  evidence  tended  to  contradict  and  refute  the  remarkable 
statement  made  by  appellant  that  the  conductor  became  so  terror- 
stricken  from  a  rock  being  thrown  at  the  car  that  he  caught  the 
only  female  passenger  on  the  car  and  threw  her  off.  Not  only  was  that 
statement  flatly  contradicted  by  the  conductor  qnd  motorman,  but  by 
W.  A  Hart  and  W.  J.  Hyde,  who  were  passengers  on  the  car. 
There  was  not  a  circumstance  to  corroborate  her  statements,  which 
can  be  charitably  accounted  for  only  on  the  hypothesis  that  she 
was  80  alarmed  by  the  attack  on  the  car  that  she  had  a  confused 
remembrance    of    the    circumstances    attending    her    exit    therefrom. 

Under  the  first  assignment  of  error  appellant  copies  the  follow- 
ing language  from  her  petition:  "*  ♦  *  the  said  conductor, 
being  wholly  inexperienced  and  incompetent,  and  becoming  greatly 
excited,  puUed  or  pushed  this  plaintiff  off  said  car,  etc.,"  and 
while  we  are  left  in  doubt  as  to  the  object  of  copying  the  same, 
we  infer,  that  it  was  done  to  show  that  tiie  court  had  erred  in  not 
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making  the  question  of  competency  of  the  employes  an  element 
in  defining  the  degree  of  care  required  of  appellee.  This  inference 
is  based  on  the  statement  that  a  special  charge  was  asked  in  which 
the  degree  of  care  is  measured  by  the  acts  of  a  "very  caiitious;^ 
prudent  and  competent  person.''  That  is  a  very  slight  basis  for 
the  inference,  but  if  that  is  not  the  one  then  there  was  no  reason 
for  copying  the  language  of  the  petition.  It  is  only  referred  to 
as  leading  up  to  the  objection  to  the  charge,  set  out  in  the  second 
assignment  of  error,  on  the  ground  that  it  was  error  to  speak  of 
the  inexperience  of  the  conductor  in  connection  with  his  throwing 
appellant  off  the  car.  It  is  doubtless  true  that  appellee  would  have 
been  liable  for  injuries  inflicted  by  appellant  being  thrown  off  the 
car  by  the  conductor,  whether  he  was  experienced  or  not,  but  appel- 
lant made  it  an  issue  by  her  pleading  and  proved  that  the  con- 
ductor had  been  working  for  appellee  only  a  month.  The  charge 
as  to  the  experience  or  inexperience  of  the  conductor  was  harmless. 

The  court  in  the  general  charge  clearly  presented  every  issue 
made  by  the  evidence  and  it  was  not  error  to  refuse,  if  there  was 
a  refusal,  the  special  instructions  asked,  if  they  were  asked,  by 
appellant.  The  assignments  of  error  complaining  of  the  refusal 
of  the  special  charges  are  not  followed  by  statements  showing  that 
the  charges  were  requested  or  that  they  were  refused  by  the  court 
A  reference  is  made  to  a  statement  made  under  the  first  proposi- 
tion in  connection  with  the  first  assignment  of  error,  but  in  that 
statement  the  charges  are  not  referred  to,  the  only  matters  stated 
therein  being  a  part  of  the  petition  and  a  part  of  the  evidence  of 
appellant. 

After  providing,  in  rule  30  for  the  Courts  of  Civil  Appeals, 
for  each  assignment  of  error,  which  does  not  of  itself  sufficiently  dis- 
close its  point  within  itself,  to  be  followed  by  propositions  of  law, 
it  is  provided  as  follows  in  rule  31:  "To  each  of  said  propositions 
there  shall  be  subjoined  a  brief  statement,  in  substance  of  such 
proceedings,  or  part  thereof,  contained  in  the  record,  as  will  be 
necessary  and  sufficient  to  explain  and  support  the  proposition, 
with  a  reference  to  the  pages  of  the  record.*'  As  said  in  the 
case  of  D'Arrigo  v.  Texas  Produce  Co.,  18  Texas  Civ.  App.,  44:  "No 
statement  whatever  is  appended  to  the  assignments,  nor  is  any 
proposition  thus  appended,  apart  from  the  diverse  propositions  con- 
tained in  the  assignments  themselves.  We  are  not  prepared  to 
ignore  the  rules  prescribed  for  the  proper  presentation  of  questions 
in  this  court,  and,  not  being  thus  prepared,  we  feel  constrained 
to  heed  the  objection  urged  to  these  assignments,  and  to  abstain 
from  considering  them."  There  is  no  statement  that  the  special 
charges  were  requested  or  refused  and  nothing  to  indicate  the 
action  of  the  court,  except  what  is  contained  in  the  assignments 
themselves.  As  said  in  Haley  v.  Davidson,  48  Texas,  615:  ''When 
a  proposition  is  presented  for  the  reversal  of  the  judgment,  the 
first  inquiry  for  the  court  is,  Do  the  matters  in  the  record  warrant 
and  justify  this  proposition?  To  enable  us  properly  to  determine 
this,  vrithout,  in  all  cases  having  to  master  the  record,  which,  as 
has  been  said,  the  court  cannot  do  and  keep  up  with  the  business, 
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connsel  are  required  to  state  what  is  shown  by  the  record  upon 
it;  not  by  copying,  for  this  would  not  economize  our  time,  but  by 
stating  substantially  what  the  record  contains,  with  reference  to 
the  pages  of  the  record,  to  verify  such  statement/^  The  Supreme 
Court  has  established  rules  under  the  power  conferred  by  law,  and 
in  order  to  attain  the  end  for  which  they  are  established,  namely, 
the  orderly  and  expeditious  decision  of  cases,  they  must  be  enforced, 
and  if  the  enforcement  of  the  rules  result  in  hardships,  they  will 
fall  only  on  those  who  flagrantly  disregard  and  ignore  the  rules. 
The  judgment  is  affirmed. 

Affirmed, 


Mbs.  M.  S.  Young  v.  Pecos  County. 

Decided  May  8,  1907. 

1. — County  Treasurer — ^Misappropriation — Snbrogation. 

Where  a  county  treasurer  used  the  county's  money  to  discharge  a  mort- 
gage lien  on  his  wife's  separate  property  the  county  will  be  subrogated  to  the 
rights  of  the  mortgagee  under  the  mortgage,  and  this  even  though  the  mortgage 
is  formally  released  by  the  mortgagee. 

ON  BEHEABING. 

i. — ^Aaiignment  of  Error — ^Proposition — Statement— Insnfflelenoy. 

An  assignment  of  error  based  upon  the  refusal  of  the  trial  court  to  sup- 
press depositions  on  the  ground  that  certain  written  memoranda  referred  to 
in  the  answers  of  the  witness  were  not  attached  to  said  answers^  will  not  be 
considered  when  it  does  not  affirmatively  appear  from  the  assignment  or  the 
proposition  thereunder  or  the  statement  that  such  memoranda  or  copies  there- 
of were  not  in  fact  attached  to  the  answers  of  the  witness. 


%. — Same — ^Enle  81  Enforced. 

An  assignment  of  error  will  not  be  considered  when  there  is  no  statement 
or  an  insufficient  statement  subjoined  in  appellant's  brief. 

4. — ^Liability  for  Honey  Eeceived. 

■  One  who  receives  money   in   any  transaction,   even  though  the  money  be 

■  stolen,  is  not  liable  to  the  true  owner  either  for  the  specific  money  or  its  equiva- 
\  lent,  unless  he  actually  knows  at  the  time  of  its  receipt  that  it  does  not  belong 
i                to  him  from  whom  it  is  received. 


I 


Appeal  from  the  District  Court  of  Val  Verde  County.  Tried 
below  before  Hon.  B.  C.  Thomas. 

B.  P.  Coon,  A.  H.  Toung  and  Oriner  &  Foster,  for  appellant — 
There  is  not  such  a  state  of  facts  alleged  by  plaintiff  in  its  fourth 
amended  petition  as  would  show,  under  the  most  favorable  view, 
a  cause  of  action  entitling  Pecos  County  to  any  judgment  against 
the  defendant,  Mrs.  M.  S.  Toung,  as  an  individual,  or  that  would 
warrant  the  court  in  establishing  any  lien  by  subrogation  and 
foreclosing  the  same  against  her  separate  estate.  Eichardson  v. 
Hutchins,  68  Texas,  88;  Stansbury  v.  Nichols,  30  Texas,  146;  Con- 
tinental Nat.  Bank  v.  Weems,  69  Texas,  499 ;  Cavil  v.  Walker,  7  Texas 
Civ.  App.^  307;  Oossard  v.  Lea,  8  Texas  Civ.  App.,  7;  Blevins  v. 
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Cameron,  2  Posey,  F.  C,  461;  Parker  v.  Wood,  61  S.  W.  Sep., 
941;  Harrison  v.  City  of  Sulphur  Springs,  67  S.  W.  Rep.,  515; 
Therriault  v.  Compere,  47  S.  W.  Rep.,  750;  Frank  v.  Frank,  25 
S.   W.   Rep.,   819. 

The  petition  alleging  the  payment,  discharge  and  release,  by  the 
creditor  to  the  debtor,  of  the  debt  and  lien,  which  operated  to 
extinguish  and  kill  said  debt  and  the  lien  incident  thereto;  equity 
cannot  acquire  jurisdiction  of  the  case  in  order  to  decree  subro- 
gation and  foreclosure  in  the  absence  of  any  allegations  in  the 
pleadings  asking  the  court  to  revive  and  bring  back  to  life  the 
dead  lien  and  debt,  and  to  cancel  and  hold  for  naught  the  deed 
of  release.  Lewis  v.  Hattdn,  86  Texas,  536;  Barry  v.  Screwmen's 
Assn.,  67  Texas,  254;  City  of  Houston  v.  Emery,  76  Texas,  286; 
Edgar  v.   City   of   Galveston,   21   Texas,   302. 

The  court  erred  in  overruling  the  defendant,  Mrs.  M.  S.  Young's 
general  demurrer,  filed  by  her  as  an  individual,  in  that  it 
nowhere  appears  from  the  plaintiff's  petition  that  the  defendant, 
Mrs.  M.  S.  Young,  received  any  of  the  money  of  Pecos  County, 
or  knew  of  or  participated  in  her  deceased  husband's  actions  in 
paying  off  the  debt  of  Thomas  Trammell  &  Co.  with  funds  belong- 
ing to  Pecos  County.  Maddox  v.  Summerlin,  92  Texas,  487;  Hud- 
son V.  Wheeler,  34  Texas,  369. 

A  mortgage  after  payment  becomes  fundus  officio,  and  neither 
the  mortgagee  nor  anyone  else  has  the  power  to  transfer  it  as  a 
subsisting  security  or  to  revive  it  to  secure  the  payment  of  the  same, 
or  any  other  liability.  Duty  v.  Graham,  12  Texas,  427;  Perkins 
V.  Sterne,  23  Texas,  563;  Deussen  v.  Moegelin,  24  Texas  Civ.  App., 
340;  Jones  on  Mortgages  (sixth  edition),  sec.  943,  and  authorities 
cited. 

The  debt  having  been  paid  off  in  full  by  F.  W.  Young,  who 
was  primarily  liable  to  pay  it  and  the  creditor  having,  upon  the 
payment  of  the  debt,  released  the  mortgage  upon  the  separate 
estate  of  Mrs.  M.  S.  Young,  under  these  circumstances  the  doc- 
trine of  subrogation  would  not  arise  in  favor  of  Pecos  County,  it 
being  a  stranger  to  the  whole  transaction,  and  there  being  at 
the  time  of  payment  no  agreement  between  the  mortgagor  and 
mortgagee  that  Pecos  County  should  be  substituted  to  the  rights 
of  Tranmiell  &  Co.  Oury  v.  Saunders,  77  Texas,  280;  Faires  v. 
Cockerell,  88  Texas,  434;  Terry  v.  O'Neal,  71  Texas,  592;  Gage 
V.  Shaphard,  46  S.  W.  Eep.,  840;  Tarver  v.  Land  Mort.  Bank,  7 
Texas  Civ.  App.,  428;  Ferryman  v.  Smith,  32  S.  W.  Bep.,  351; 
Furche  v.  Mayer,  29  S.  W.  Bep.,  1099;  Fievel  v.  Zuber,  67  Texas, 
275;  Huggins  v.  White,  7  Texas  Civ.  App.,  567;  Farmers,'  etc 
Bank  v.  Waco,  etc..  By.,  36  S.  W.  Bep.,  134;  Jones  Lumber  Co. 
V.  Villegas,  28  S.  W.  Bep.,  558;  City  Bank  v.  Warrick,  28  S.  W. 
Eep.,  366. 

Oeo.  M.  Thurmond,  District  Attorney,  for  appellee. — ^Where  the 
money  of  a  county,  in  the  hands  of  its  county  treasurer  is  misapplied 
and  embezzled  by  such  treasurer,  and  by  him  applied  to  the  pay- 
ment of  a  lien  upon  the  separate  estate  of  the  wife  of  said  treasurer, 
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the  county  becomes  Bnbrogated  to  the  rights  and  remedies  of  the 
original  lien  holder  and  it  is  immaterial  and  unnecessary  to  allege 
and  prove  that  the  wife  knew  of  the  action  of  her  husband  in  so 
misapplying  and  embezzling  such  funds  and  applying  them  to  the 
payment  of  said  lien.  Bachal  v.  Smith,  101  Fed.  Rep.,  166; 
Oury  V.  Saunders,  77  Texas,  282;  Darrow  v.  Summerhill,  24 
Texas  Civ.   App.,  214. 

NEELL,  Associate  Justice. — This  suit  was  brought  by  Pecos 
Coimty,  through  its  County  Judge,  against  the  sureties  on  the 
official  bonds  of  F.  W.  Young,  deceased,  as  county  treasurer  of  said 
county,  and  against  the  community  estate  of  decedent  and  his  sur- 
viving wife,  M.  S.  Young,  to  recover  the  sum  of  $10,254.15,  money 
of  the  county  alleged  to  have  come  into  the  hands  of  F.  W.  Young 
as  county  treasurer,  which  he  never  accounted  for  to  the  county 
but  fraudulently  appropriated  to  his  own  use  and  benefit. 

It  was  also  alleged  that  on  February  3,  1903,  F.  W.  Young, 
being  indebted  to  Thos.  Trammel  &  Co.  upon  a  certain  promissory 
note  for  $3,000  with  interest  accruing,  his  wife,  M.  S.  Young, 
joined  by  him,  executed  a  certain  deed  of  trust,  in  the  nature  of 
a  mortgage,  upon  four  several  surveys  of  land,  each  of  320  acres, 
which  were  her  separate  property,  to  secure  the  payment  of  such 
indebtedness;  and  that  upon  the  maturity  of  said  note  F.  M. 
Young,  county  treasurer,  took  $3,129  of  the  money  in  his  hands 
as  treasurer  belonging  to  the  county  of  Pecos  and  paid  it  to 
Thos.  Trammel  &  Co.,  in  settlement  of  the  indebtedness  due  on 
said  note  and  secured  by  the  mortgage  deed  of  trust  made  by  his 
wife  upon  her  separate  property;  and  that  upon  such  payment  a 
release  of  the  property  from  the  trust  deed  was  executed  by  Thos. 
Trammel  &  Co.  The  petition  then  alleges  that,  by  reason  of  such 
facts,  Pecos  County  is  subrogated  to  the  rights  of  Trammel  &  Co., 
under  the  mortgage,  and  has  a  lien  upon  the  separate  property  of 
Mrs.  Young  covered  by  it  to  secure  the  payment  of  its  money 
wrongfully  taken  by  her  husband  and  appropriated  by  him  to  the 
payment  of  the  debt  it  was  mortgaged  to  secure. 

Mrs.  M.  S.  Young,  in  her  individual  capacity,  answered  that 
part  of  the  petition  by  which  it  was  sought  to  subject  her  separate 
property  embraced  by  said  mortgage  to  plaintiffs  debt,  by  a  general 
demurrer,  a  general  denial,  and  specially  denied  that  the  debt  to 
Trammel  &  Co.  was  paid  off  by  her  husband  with  funds  belonging 
to  Pecos  County. 

The  case  was  tried  before  a  jury  and,  upon  the  verdict,  judg- 
ment was  entered  in  favor  of  the  plaintiff  for  the  sum  of  $8,349.55, 
which,  to  the  extent  of  $3,120,  decreed  a  lien  upon  the  four  several 
tracts  of  land  of  the  separate  property  of  Mrs.  Young  and  ordered 
them  sold  to  satisfy  that  much  of  the  judgment.  She  alone  has  ap- 
pealed; and  prosecutes  her  appeal  from  that  part  of  the  judgment 
which  subjects  her  said  separate  property  to  the  satisfaction  of 
any  part  of  it. 

Vol.   XLVI.   Civiln-21. 
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Conclusions  of  Fact. — The  evidence  shows  that  on  the  3d  day 
of  February,  1903,  the  appellant,  M.  S.  Young,  joined  by  her 
husband,  P.  W.  Young,  executed  and  delivered  to  R.  A.  Bi^land, 
trustee,  for  the  use  and  benefit  of  Thos.  Trammel  &  Co.,  a  deed 
of  trust  upon  certain  lands  described  in  plaintiff's  petition,  which 
were  of  her  separate  estate,  to  secure  Trammel  &  Co.  in  the  pay- 
ment of  a  certain  promissory  note  of  $3,000  executed  by  her 
husband';  that  on  the  13th  day  of  January,  1904,  F.  M.  Young, 
who  was  at  the  time  county  treasurer  of  Pecos  County,  and  by 
virtue  of  his  oflSce  was  the  custodian  of  the  funds  of  said  comity, 
took  $3,120  of  the  county's  money  without  its  knowledge  or  con- 
sent, and  paid  it  to  Trammel  &  Co.  in  settlement  of  the  amount, 
principal  and  interest,  due  on  said  note.  Whereupon  Tranunel 
&  Co.  executed  a  writing  purporting  upon  its  face  to  release  said 
lands  of  appellant  from  said  deed  of  trust.  The  amount  of  the 
count3r's  money  thus  appropriated,  nor  any  part  thereof  has  ever 
been  refunded  by  anyone  to  the  county. 

Conclusions  of  Law. — The  assignments  of  error  in  different  forms 
raise  the  question:  Whether,  under  the  facts  alleged  and  proved, 
the  county  was  subrogated  to  the  mortgage  lien  of  Trammel  & 
Co.  as  security  for  its  money  used  in  paying  off  the  indebtedness 
it  was  made  to  secure?  It  is  needless  to  say  that  the  question 
thus  arising  from  the  facts,  has  never  appeared  in  any  case  decided 
on  appeal  in  this  State.  And  the  writer  has  been  unable  to  find 
a  case  anywhere  decisive  of  the  question  here  presented.  Therefore, 
it  will  have  to  be  determined  from  elementary  principles,  and  cases 
bearing  such  analogy  to  it  as  may  aid  us  in  its  solution. 

We  shall  not  enter  into  any  extended  consideration  of  the  doc- 
trine of  subrogation  or  the  principles  of  equitable  assignments, 
but  shall  at  once  state  the  law  we  consider  applicable  to  the  question. 

*TJnder  some  circumstances,"  says  Pomeroy's  Equity  Jurispru- 
dence, sec.  1211,  ^^the  payment  of  the  amount  due  on  a  mortgage, 
when  made  by  certain  classes  of  persons,  is  held  in  equity  to  operate 
as  an  assignment  of  the  mortgage.  By  means  of  the  payment,  the 
mortgage  is  not  satisfied  and  the  lien  of  it  destroyed,  but  equity 
regards  the  person  making  the  pa3rment  as  thereby  becoming  the 
owner  of  the  mortgage,  at  least  for  some  definite  purposes,  and 
the  mortgage  as  being  kept  alive,  and  the  lien  thereof  preserved 
for  his  benefit  and  security.  This  equitable  result  follows,  ailthongh 
no  actual  assignment,  written  or  verbal,  accompanied  the  payment, 
and  the  securities  themselves  were  not  delivered  over  to  the  person 
making  payment,  and  even  though  a  receipt  was  given  speaking 
of  the  mortgage  debt  as  being  fully  paid,  and  sometimes  even  though 
the  mortgage  itself  was  actually  discharged  and  satisfied  of  record. 
This  equitable  doctrine,  which  is  a  particular  application  of  the 
broad  principle  of  subrogation,  is  enforced  whenever  the  person 
making  the  payment  stands  in  such  relations  to  the  premises  or 
to  the  other  parties  that  his  interests,  recognized  either  by  law 
or  by  equity,  can  only  be  fully  protected  and  maintained  by  le- 
garding  the  transaction  as  an  assignment  to  him,  and  the  lien  of 
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the  mortgage  as  being  kept  alive^  either  wholly  or  in  part^  for  his 
security  and  benefit/'  Thus,  one  having  no  previous  interest,  and 
being  under  no  obligation,  who  pays  off  a  mortgage,  or  advances 
money  for  its  payment,  at  the  instance  of  a  debtor  party  and  for 
his  benefit,  is  in  no  true  sense  a  stranger  and  volunteer,  and 
becomes  equitably  entitled  to  keep  alive  and  enforce  the  lien  so 
far  as  it  may  be  necessary  for  his  own  benefit.  Pom.  Eq.  sec.  1213; 
First  Nat.  Bank  v.  Ackerman,  70  Texas,  320;  Oury  v.  Saunders, 
77  Texas,  282;  Darrow  v.  Summerhill,  24  Texas  Civ.  App.,  208; 
Rachal  v.  Smith   (Texas  Case— 5th  Circuit),  101   Fed.  Hep.,   166. 

It  seems  to  us  that,  under  the  peculiar  facts  in  this  case,  the 
appellee  should  be  viewed  by  the  eye  of  equity  as  standing  in  the 
most  favorable  position  that  an  individual  could,  even  by  agreement, 
place  himself  in  regarding  his  money  that  has  been  appropriated 
by  a  debtor  to  pay  off  a  debt  secured  by  a  mortgage  lien.  F. 
W.  Young  was  appellee^s  treasurer  and  the  legal  custodian  of  its 
money,  holding  it  as  its  trustee,  to  be  paid  out,  only  for  the 
purposes  for  which  it  was  collected  by  taxation  from  the  people, 
in  accordance  with  law.  The  county  itself  could  not  divert  it 
from  the  purpose  for  which  it  alone  was  authorized  to  levy  and 
collect  it.  Nor,  in  any  way,  authorize  him  to  appropriate  it  to 
ihe  payment  of  his  indebtedness;  nor  could  it,  in  any  manner, 
ratify  or  sanction  such  a  misappropriation  of  its  funds.  After 
Young  applied  it  to  the  payment  of  his  debt  to  Trammel  &  Co., 
it  was  still  the  money  of  Pecos  County;  and  they,  though  they 
may  have  thought  it  was  Young's  money,  became  the  debtors  of  the 
county  for  the  money  so  received.  The  debt  the  mortgage  was 
given  to  secure  was  not  extinguished.  And  it  would  seem,  from 
the  equitable  principles  quoted,  that  the  county  should  be  sub- 
rogated to  all  the  rights  of  Trammel  &  Co.  to  enforce  its  pay- 
ment, which  would  include  the  mortgage  security  given  by  the 
appellant.  This  right  of  the  county  is  one  purely  in  equity  to 
be  subrogated  to  the  mortgage,  and  it  arises,  not  out  of  possession 
of  the  mortgage,  or  its  being  cancelled  or  uncancelled,  or  formally 
released,  but  out  of  the  fact  that  the  payment  of  the  debt  it  was 
given  to  secure  was  made  with  appellee's  money.  Kinkead  v. 
Eyan,  53  Atl.  Eep.,  1053;  Lashua  v.  Myhre,  93  N.  W.,  811. 

It  is  certain  that  if  the  county  had  sued  Trammel  &  Co.  for 
money  had  and  received,  they  would  have  had  the  right  to  recover 
over  against  Young's  estate  on  the  original  indebtedness  and  to 
foreclose  the  mortgage  given  by  his  wife  to  secure  its  payment. 
This  being  so,  no  reason  can  be  perceived  why  the  county  could 
not,  without  resorting  to  a  recovery  against  them  of  its-  money, 
as  in  this  case,  resort  directly  to  the  security  given  Trammel  & 
Co.   for  the  debt  which  was  paid  with  its  money. 

By  subrogating  appellee  to  the  rights  of  Trammel  &  Co.  under 
the  mortgage,  the  appellant  is  placed  in  no  worse  position  than 
she  would  have  been  had  her  husband  not  misappropriated  the 
county*8  money  in  the  payment  of  a  debt  she  had  mortgaged  her 
separate  property  to  secure;  for  had  it  not  been  for  such  mis- 
appropriation her  property  would  be  charged  with  the  payment  of 
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the  debt.  And  it  Beems  to  us  inequitable  to  give  her  the  advantage 
of  her  hnsband^s  fraud  by  releasing  her  property  from  a  debt  it 
was  mortgaged  to  secure,  upon  the  ground  it  was  satisfied  by  his 
misappropriation  of  the  trust  funds  in  his  hands  of  Pecos  County. 
The  judgment  is  affirmed. 

Affirmed. 

ON    MOTION    FOR    REHEARIKa. 

In  this  motion  it  is  claimed  that  several  assignments  of  error 
urged  by  appellant  were  not  considered,  and  it  is  insisted  that  they 
be  passed  upon  now.  While  such  assignments  received  due  con- 
sideration before  the  conclusions  expressed  in  the  original  opinion 
were  reached,  and  their  disposition  adversely  to  appellant  was 
necessarily  involved,  they  were  not  eo  nomine  referred  to,  but  they 
will  be  so  now  and  our  reasons  given  for  overruling  them. 

Assignments  of  error  from  thirteen  to  seventeen,  which  com- 
plain of  the  admission  of  certain  evidence  in  each  respectively 
referred  to,  were  disposed  of  before  arriving  at  our  conclusions 
of  fact.  Of  this  group  of  assignments,  the  thirteenth  complains 
that  the  court  erred  in  overruling  defendant's  motion  to  suppress 
the  depositions  of  W.  T.  Trammel  taken  on  the  27th  of  March, 
1906.  The  only  proposition  advanced  under  the  assignment  is 
that,  'TVhen  a  witness  testifies  by  deposition,  and  his  answers  show 
that  he  testified  from  books  or  memoranda,  or  that  he  had  used 
such  memoranda  in  his  answers,  the  original  or  certified  copies  of 
such  entries  or  such  memoranda  should  be  attached  to  the  deposi- 
tion, and  upon  failure  to  do  so  the  deposition  should  be  suppressed.'* 

It  is  provided  by  article  2284,  Eev.  Stats.  (29  Leg.  p.  108), 
"That  it  shall  not  be  lawful  for  the  witness,  while  answering  such 
interrogatories  and  cross-interrogatories  to  use  or  refer  to  any 
memoranda  or  writing,  except  such  as  under  the  rules  of  evidence 
he  would  be  permitted  to  use  and  refer  to  if  testifying  as  witness 
in  open  court,  and  any  memoranda  or  writing  so  used  or  referred 
to  by  said  witness,  or  a  certified  copy  thereof,  properly  marked  for 
identification  by  the  officer  taking  such  deposition  shall  be  attached 
to  and  returned  with  such  answers;  and  provided  further,  that  if 
at  any  time  after  such  deposition  has  been  filed  it  shall  be  made 
to  appear  that  any  of  the  provisions  of  this  article  have  been  vio- 
lated, such  deposition  shall  be  suppressed  at  the  cost  of  the  party 
guilty  of  such  violation.*'  It  will  be  observed  that,  while  the 
proposition  quoted  is  an  enunciation  of  the  law  as  thus  enacted, 
neither  the  assignment  nor  proposition  asserts  its  infraction;  for 
neither  asserts  that  the  original  or  certified  copies  of  such  entries 
or  such  memoranda  as  may  have  been  used  or  referred  to  by  the 
witness,  was  not  attached  to  and  returned  with  his  answers  bv  the 
officer  taking  the  deposition.  If,  however,  it  can  be  said  that  the 
proposition  involves  such  an  assertion,  when  we  look  to  the  statemait 
in  appellant's  brief  subjoined  to  the  proposition,  the  assertion  is 
not  supported.     Wliile  the  statement  shows  that  the  answers  of  the 
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witness  refer  to  certain  memoranda^  it  nowhere  appears  therefrom 
that  the  original  or  copies  of  such  memoranda  were  not  attached 
to  and  returned  with  the  answers  as  required  by  the  statute  quoted. 
Wherefore  the  thirteenth  assignment  of  error  was  not  considered 
further  than  to  ascertain  that  it  was  not  entitled,  to  consideration 
under  the  rules  of  this  court.  Poland  v.  Porter,  98  S.  W.  Kep., 
216;  Scanlon  v.  G.  H.  &  S.  A.  Ry.  Co.,  100  S.  W.  Eep.,  982. 

The    fourteenth    assignment    of    error   is:      ^^The   court    erred    in 
admitting  in  evidence  in  this  case  the  answers  of  the  witness  W.  T. 
Trammel,  made  to  direct  interrogatories  Nos.  10,  11,  12,  13,  14  and 
15,   in   said   Trammels   deposition,   as   shown  by   defendant's   bill   of 
exception.'*     The   propositions   advanced   under   it    are:      (1)    "The 
witness  could  not  testify  over  objection  of  defendant  to  entries  made 
in  books   without  first  showing  that  he  either  made  the  entries,  or 
that  he  knew  them  to  be  correct,  and  any  answers  he  might  make 
as  to  what  such  entries  were  would  be  only  hearsay  and  the  con- 
clusion   of   the   witness;*'   and    (2)    "the   witness    could   not   testify 
from   the   contents   of   letters,   over   objection.     The   letters   are   the 
best    evidence    and    should    have    been    attached    to    the    answers.'' 
While,    ordinarily,   each   of   the   propositions   asserts   a   correct   prin- 
ciple of   law,  neither  is  supported  by  the  statement  subjoined  to  it 
in  the   brief   of   appellant,    as   required   by   rule    31    of   this   court; 
nor  does  such  statement  as  is  made,  seem  to  be  supported  by  the 
record   to  which   it  refers  for  its  verification.     For  this   reason   the 
assignment   was    overruled. 

Tlie  fifteenth  assignment  of  error  complains  of  the  court's  admits 
ting  in  evidence  over  the  objection  of  defendant  the  release  pur- 
porting to  have  been  executed  by  "Thomas  Trammel  &  Co.,  by  W. 
T.  Trammel,  Cashier."  We^  are  not  informed  by  either  the  propo- 
sitions under  the  assignment  nor  the  subjoined  statement,  what 
deed  of  trust  the  release  referred  to.  But  assuming  that  it  was 
the  one  made  by  Young  and  wife  to  secure  Thomas  Trammel  & 
Co.,  the  defendant  could  not  have  been  prejudiced  by  the  intro- 
duction of  the  release  in  evidence;  for,  as  between  appellant  and 
the  appellee,  it  would  make  no  difference  whether  such  deed  of 
tmst  was  released  or  not.  Even  though  it  had  been  formally 
released  by  the  beneficiaries  of  the  trustee,  under  our  view  of  the 
case,  the  deed  of  trust  still  bound  the  property,  and  the  payment 
of  the  debt  it  was  given  to  secure  by  Young  vdth  the  money  of 
Pecos  County  was,  in  effect,  an  equitable  assignment  of  the  deed 
of  trust  to  the  county,  although,  as  between  the  parties,  such  pay- 
ment operated  as  a  release  of  the  lien.  It  is  for  this  reason  the 
assignment   was    overruled. 

There  is  no  cognation  between  the  sixteenth  and  seventeenth 
assignments,  and  as  they  are  grouped,  and  but  one  proposition 
asserted  under  them,  which  has  no  relation  to  them,  they  are  not 
entitled  under  the  rules  of  this  court  to  consideration.  Besides, 
the  statement  subjoined  is  so  meager,  we  are  not  able  to  say 
whether  the  ruling  of  the  court  complained  of  by  either  assignment 
:sira8  erroneous,     llierefore,  both  are  overruled. 
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This  brings  ua  to  a  reconBideration  of  the  main  qnestion  in 
the  case:  Whether,  under  the  facts  alleged  and  proved,  the  county 
was  subrogated  to  the  mortgage-lien  of  Trammel  &  Co.  as  security 
for  its  money  used  in  paying  off  the  indebtedness  it  was  made  to 
secure?  However,  before  doing  so,  we  wish  to  correct  an  expression 
made  arguendo  in  our  original  opinion,  which,  though  not  called 
to  our  attention  by  the  motion,  upon  further  reflection  we  are  con- 
vinced is  wrong.  It  is  this:  "After  Young  applied  it"  (referring 
to  the  money  of  Pecos  County)  "to  the  payment  of  his  debt  to 
Trammel  &  Co.,  it  was  still  the  money  of  Pecos  County;  and 
they,  though  they  may  have  thought  it  was  Young's  money,  were 
debtors  to  the  county  for  the  money  so  received.*'  Money  being 
the  medium  of  exchange  established  by  law,  as  well  as  by  custom 
among  men  and  nations,  to  perform  its  functions  must  circulate 
freely  unembarrassed  by  suspicion  or  inquiry  as  to  its  ownership 
by  him  who  tenders  it  in  payment  of  a  debt,  or  in  any  transaction 
where  its  use  is  required  or  permitted ;  and  unless  the  one  by 
whom  it  is  received  in  any  such  transaction  actually  knows  at  tbJe 
time  that  it  is  not  the  money  of  him  from  whom  it  is  received,  it 
becomes  his  absolutely  and  he  is  not  liable  to  him  who  was  its  real 
owner  before  he  received  it,  even  though  it  were  stolen,  either  for 
the  specific  money  received  or  its  value.  Therefore,  unless  Trammel 
&  Co.  actually  knew  at  the  time  they  received  it  that  the  money 
used  by  Young  in  paying  off  the  mortgage  debt  was  the  money  of 
Pecos  County,  the  debt,  as  between  the  parties  thereto,  was  dis- 
charged, and  the  money  became  their  money  unaffected  by  its  prior 
ownership  by  the  county,  and  no  action  could  be  maintained  by  the 
county  against  Trammel  &  Co.  for  money  had  and  received; 
yet,  nevertheless,  we  are  of  the  opinion  that  the  payment  of  the 
debt  with  the  money  of  Pecos  County  operated  as  an  equitable  assign- 
ment of  it,  together  with  the  mortgage  given  for  its  security,  to 
Pecos  County.  A  person  who  has  paid  a  debt  at  the  request  of 
a  debtor,  and  under  circumstances  which  would  operate  as  a  fraud 
upon  him  if  the  debtor  were  afterwards  allowed  to  insist  that  the 
security  for  the  debt  was  discharged  by  his  payment,  is  subrogated 
to  the  security  as  against  the  debtor.  Whiteselle  v.  Texas  Loan 
Agency,  27  S.  W.  Sep.,  309.  While,  in  the  case  before  us,  Pecos 
County  did  not,  strictly  speaking,  pay  Young's  debt,  it  seems  to 
us  that,  as  it  was  paid  with  the  county's  money  in  his  hands  as 
its  trustee,  it  should,  if  essential  to  its  rights  to  subrogation,  be 
regarded  as  having  been  paid  by  the  county.  If  so  regarded,  then 
the  county  is  in  the  attitude  of  one  who,  at  the  instance  of  the 
debtor,  advances  money  to  pay  off  a  debt  secured  by  a  mortgage, 
who  is  subrogated  to  the  mortgage  security.  By  such  subrogation 
the  appellant  is  placed  in  no  worse  position  than  she  would  have 
been  had  not  her  husband  used  the  county's  money  to  pay  off  a 
debt  secured  by  a  mortgage  upon  her  separate  property.  It  doesn't 
seem  just  or  equitable  that  she  should  reap  any  advantage  from 
her  husband's  fraud;  but,  on  the  contrary,  the  consequence  of  it 
should  be  held  to  be  an  equitable  assignment  of  the  debt,  and  the 
mortgage,  as  an  incident  to  the  debt,  to  Pecos  County;  and  that  a 
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judgment  in  favor  of  the  county  foreclosing  such  mortgage  and 
subjecting  it  to  such  indebtedness  is  only  just  and  equitable.  There- 
fore, the  motion  for  rehearing  is  overruled. 

Overruled. 
Writ  of  error  refused. 


Mayek  &  Schmidt  v.  W.  P.  Wooten  et  al. 

Decided  May  8,  1907. 

1.— Warrantor — Cost  of  Suit — ^liability. 

The  original  warrantor  of  title  to  land  when  the  title  fails  is  responsible, 
in  the  discretion  of  the  trial  court,  for  all  the  costs  of  ^it  involving  the  title 
although  there  are  several  intermediate  vendors  and  warrantors  between  the 
plaintiff  and  such  warrantor  who  are  parties  to  the  suit.  Appellate  courts 
will  not  reverse  the  ruling  of  the  trial  court  as  to  costs  unless  it  plainly 
appears  from  the  record  that  the  discretion  of  the  court  has  been  abused. 

8. — Judgment   on   Warranty — ^Interest. 

Interest  is  properly  allowed  in  a  judgment  against  a  warrantor  on  his 
covenant  of  warranty  from  the  date  of  the  eviction  of  the  warranty  or  a 
judgment   of  eviction. 

3. — ^Partial  Pailnre  of  Titles— Liability  of  Warrantor. 

When  land  is  conveyed  by  metes  and  bounds  with  covenant  of  general 
warranty  and  the  title  to  a  part  of  it  fails  the  warrantor  is  liable  on  his 
covenant  whether  or  not  the  grantee  knew  at  the  time  of  purchase  that  a  part 
of  the  land  was  enclosed  and  in  the  adverse  possession  of  a  third  person. 

4. — ^Deed — True  Consideration. 

Parol  evidence  is  always  admissible  to  prove  the  true  consideration  for 
a  deed,  and  when  property  constitutes  part  of  the  consideration  its  reasonable 
value  may  be  shown. 

5. — ^Breach  of  Warranty — ^Keasnre  of  Damage. 

In  case  of  a  partial  breach  of  a  covenant  of  warranty  the  measure  of 
damage  is  the  actual  value  of  the  particular  lot  of  land  lost,  as  compared  with 
the  balance  of  the  land,  assuming  the  price  agreed  upon  by  the  parties  to  be 
the  value  of  the  whole. 

6. — Same — ^DeiLclency  in  Quantity. 

The  rights  of  a  warrantee  are  different  in  a  case  where  the  title  to  a  part 
of  the  land  fails  and  where  there  is  merely  a  deficiency  in  the  estimated  quan- 
tity within  the  metes  and  bounds. 

Appeal  from  the  District  Court  of  Smith  County.  Tried  helow 
before    Hon.    R    W.    Simpson. 

MeCord  &.  BtdlocTi,  for  appellants. — ^A  warrantor  of  title  can 
only  be  held  liable  for  the  amount  that  has  been  paid  him  by 
his  vendee  and  cannot  be  held  liable  for  all  of  the  cost  of  liti- 
^tions  in  a  suit  where  there  are  a  number  of  parties  and  inter- 
venors,  and  where  the  recovery  is  only  partial.  Grain  v.  Wright, 
60  Texas,  515;  Kirby  v.  Estill,  75  Texas,  485. 

In  no  case  where  there  is  a  suit  upon  the  warranty  is  the  vendee 
entitled  to  recover  interest  on  the  money  paid  out  where  the  title 
fails,  unless  the  vendee  has  to  respond  for  rents  or  mesne  profits. 
Brown  v.  Hearon,   66  Texas,   65;  Boone  v.   Knox,   80   Texas,   644. 
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Where  there  is  not  a  complete  failure  of  title,  but  only  a  partial 
failure  in  determining  what  proportion  may  be  recovered,  you  ascer- 
tain what  was  given  for  the  land  and  then  find  out  what  proportion 
the  loss  bears  to  the  whole.    Murphy  v.  Grain,  12  Texas,  297. 

In  the  absence  of  fraud,  misrepresentation,  or  deceit,  no  recovery 
can  be  had  upon  the  warranty  where  parties  purchase  with  full 
knowledge  of  the  character  and  quality  of  the  article  he  purchases. 
Murphy  v.  Grain,  12  Texas,  297;  Williams  v.  Ingram,  21  Texas, 
301;  Pugh  V.  Mays,  60  Texas,  193. 

Where  there  is  a  mention  of  the  quantity  of  acres,  and  also  a 
certain  description  of  the  subject  by  metes  and  bounds,  or  by 
other  known  specification,  the  mention  of  the  quantity  of  acres  is 
held  to  be  but  matter  of  description  and  does  not  entitle  the  pur- 
chaser to  an  abatement  of  the  price,  though  the  quantity  of  acres 
should  fall  short  of  the  given  amount.  Daughtrey  v.  KnoUe,  44 
Texas,  451;  Moore  v.  Hazelwood,  67  Texas,  625;  Elder  v.  First 
Nat.  Bank,  42  S.  W.  Eep.,  125;  Rancho  Bonito  Land  Go.  v.  North, 
92  Texas,  76;  West  v.  Moehrig,  57  S.  W.  Eep.,  865. 

Fitzgerald  &  Butler,  for  appellee. 

FLY,  Associate  Justice. — Sallie  Malone,  for  herself  and  chil- 
dren, instituted  an  action  of  trespass  to  try  title  against  W.  F. 
Wooten,  to  recover  13  acres  of  land,  part  of  the  John  F.  Crawford 
survey,  in  Smith  Gounty,  claiming  title  to  said  land  under  the 
10  years'  statute  of  limitation;  and  alleged  that  W\  F.  Wooten, 
in  December,  1901,  had  entered  upon  said  land,  tore  down  the 
fence  that  had  been  erected  by  plaintiffs  and  took  possession  of 
said  land.  After  the  institution  of  the  suit  W.  F.  Wooten  died 
and  his  heirs  were  made  parties.  They  set  up  title  to  the  land  and 
claimed  that  W.  F.  Wooten  purchased  the  land  from  Mayer  & 
Schmidt  on  the  14th  day  of  April  1899,  under  a  warranty  deed, 
and  asked  that  they  be  vouched  in  to  defend  the  title,  and  prayed 
that  if  they  lost  the  land  that  they  have  judgment  over  against 
Mayer  &  Schmidt  for  the  value  of  same.  The  defendants'  Mayer 
&  Schmidt,  answered  that  they  sold  the  land  to  W.  F.  Wooten 
in  bulk  and  not  by  the  acre,  and  simply  warranted  the  title  to  the 
tract;  and  that  they  did  not  warrant  the  quantity  but  simply  the 
title;  and  also  set  up  that  the  title  of  limitation,  as  pleaded  by 
the  plaintiff,  Malone,  was  not  complete  at  the  time  of  the  pur- 
chase by  Wooten;  and  that  if  Wooten  lost  the  land,  he  lost  it 
through  his  negligence. 

At  the  September  term,  1905,  there  was  a  trial  which  resulted 
in  the  Malones  recovering  judgment  against  the  Wootens  for  the 
land  in  controversy;  and  also  a  judgment  against  Mayer  &  Schmidt 
in  favor  of  the  Wootens  on  their  warranty  for  the  13  acres  of  land. 
At  the  same  term  of  court  a  new  trial  was  granted  Mayer  & 
Schmidt,  but  refused  the  Wootens,  and  the  case  stood  for  trial 
between  the  Wootens  and  Mayer  &  Schmidt  on  their  warranty. 
At  the  February  term,  1906,  Mrs.  N.  E.  McCraivy  intervened  in 
the  suit  alleging  that,   after  the  filing  of  the  suit,  the  north  half 
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of  the  land  had  been  conveyed  by  Wooten  to  J.  G.  Towns  and  wife, 
who  had  sold  it  to  J.  D.  Smyre  and  that  the  last  named  and  his 
wife  had  sold  the  land  to  the  intervener.  She  asked  that  Towns 
and  Smyre  be  made  parties  and  that  she  have  a  judgment  against 
them    on    their    warranty. 

Special  issues  were  submitted  by  the  court  to  the  jury  and  on 
the  answers  thereto  the  court  rendered  judgment  that  all  the  parties 
were  indebted  to  Mrs.  McCrary  on  the  breach  of  their  several 
warranties  for  the  proportional  part  of  the  purchase  price  they 
sold  the  land  for  that  the  land  to  which  the  title  failed  bears  to 
the  whole  tract  conveyed  by  their  said  deeds,  the  amounts  being 
found  as  follows:  Mayer  &  Schmidt,  $382.74;  heirs  of  W.  P. 
Wooten,  $400;  Towns,  $413.76;  Smyre,  $496.44;  with  interest  on 
all  said  amounts  at  6  percent  from  October  14,  1905.  The  parties 
are  made  to  recover  against  each  other  on  the  several  warranties. 
It  was  provided  that  when  Mrs.  McCrary  "shall  have  collected 
from  each  or  all  said  parties  the  sum  of  $496.44,  with  interest  thereon 
at  6  percent  from  the  14th  day  of  October,  1905,  and  her  costs  in 
this  suit,  then  this  judgment  shall  be  fully  satisfied  as  to  her."  It 
was  further  decreed  "tiiat  J.  Q.  Towns  do  have  and  recover  of 
and  from  Mayer  &  Schmidt,  the  said  heirs  of  W.  F.  Wooten  being 
insolvent,  the  sum  of  $382.74,  with  interest  thereon  at  6  percent 
from  the  14th  day  of  October,  1905,  and  all  costs  of  suit  and  that 
he  have  his  execution.  But  in  the  event  said  Mayer  &  Schmidt 
shall  pay  to  said  N".  E.  McCrary  the  said  $382.74,  with  interest 
at  6  percent  from  the  14th  day  of  October,  1905,  she  recovered  against 
them,  then  such  payment  shall  have  the  effect  to  satisfy  the  judgment 
of  Towns  against  them,  save  and  except  as  to  the  costs  of  this 
suit.  It  is  further  ordered,  adjudged  and  decreed  that  the  said  heirs 
of  Wm.  F.  Wooten,  hereinbefore  named,  do  have  and  recover  of  and 
from  said  Mayer  &  Schmidt  all  costs  in  this  behalf  expended,  including 
all  costs  from  the  first  filing  of  this  suit  by  Sallie  Malone  to  the 
final    termination    of    this    suit.*' 

Appellants  were  the  original  warrantors  of  the  title  to  the  land 
and  when  it  failed  they  were  liable  primarily  for  the  purchase  money 
and  we  do  not  think  the  court  abused  its  discretion  in  assessing  all 
the  costs  against  them.  If  their  warranty  had  not  failed  the  suit 
would  not  have  arisen  and  they  should  be  held  liable  for  all  the 
evil  results  arising  from  the  failure  of  their  warranty.  The  last 
warrantor  had  the  right  to  recover  purchase  money  and  costs  from 
his  immediate  warrantor,  and  so  on  back  to  the  original  warrantor 
who  would  of  course  have  to  pay  the  costs  of  the  suit  incurred  by 
the  person  to  whom  he  had  warranted,  which  would  be  all  costs  in- 
curred in  the  suit.  Appellate  courts  will  not  reverse  the  ruling  of 
the  trial  court  as  to  costs,  a  matter  confided  to  its  discretion,  unless 
it  plainly  appears  from  the  record  that  such  discretion  has  been 
abused.  Jones  v.  Ford,  60  Texas,  127;  Cox  v.  Patten  (Texas  Civ. 
App.),  66  S.  W.  Bep.,  64;  Texas  &  Pac.  By.  v.  Davis  (Texas  Civ. 
App.),  66  S.  W.  Bep.,  598. 

Let  us  illustrate  as  to  the  propriety  of  assessing  costs  as  they 
were  assessed.     A  sells  land  to  B,  with  his  warranty,  B  sells  to  O, 
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with  his  warranty.  The  title  fails.  0  sues  B  and  A  on  their  war- 
ranties or  sues  B  and  he  has  A  made  a  party.  C  recovers  against 
B  for  his  purchase  money  and  costs  of  court.  Now  in  order  to  make 
him  whole  what  should  B  recover  of  A?  Why,  the  amount  of  his 
purchase  money  together  with  all  costs  he  is  compelled  to  pay  C 
Suppose  B  and  C  should  unite  in  a  suit  against  A^  on  his  warranty, 
as  they  could  do,  would  they  not  recover  all  costs  incurred  in  the 
suit?  He  is  the  primary  cause  of  all  the  costs  and  he  should  ans^ver 
for  all  of  them. 

Appellant  cites  two  cases  (Grain  v.  Wright,  60  Texas,  515,  and 
Kirby  v.  Estill,  75  Texas,  485),  to  show  that  the  costs  should  not 
have  been  assessed  against  him,  but  they  do  not  touch  on  the  ques- 
tion of  costs  in  any  manner,  shape  or  form.  In  the  case  of  Grain  v. 
Wright,  the  only  questions  raised  are  those  of  service  and  the  liability 
of  heirs  on  the  warranty  of  their  ancestors  when  they  have  received 
no  property  from  the  ancestor.  In  the  case  of  Kirby  v.  Estill,  it 
was  decided  that  warrantors  may  be  made  defendants  in  an  action 
of  trespass  to  try  title,  if  it  does  not  unreasonably  delay  the  trial; 
that  it  was  error  to  charge  that  a  part  owner  of  a  land  certificate 
could  locate  his  share  therein  for  his  own,  and  that  a  charge  defective 
in  form  but  indicating  a  material  issue,  when  requested,  operates 
as  a  request  to  charge  upon  the  issue.  The  question  of  costs  is  not 
remotely  hinted  at  in  either  of  the  cases. 

The  court  allowed  interest  on  the  amount  recovered  from  the 
warrantors  from  October  14,  1905,  the  date  on  which  the  Malonee 
recovered  the  land  from  the  Wootens.  The  propriety  of  that  action 
is  fully  demonstrated  by  the  decisions  in  the  cases  of  Brown  v.  Hearon, 
66  Texas,  63,  and  Boone  v.  Knox,  80  Texas,  642,  which  are  cited  by 
appellants  to  sustain  their  proposition  that  the  court  erred  in  allowing 
the  interest.  The  Malones  could  have  recovered  rent  for  the  land 
from  the  Wootens  at  least  from  the  time  of  the  judgment  of  eviction 
and  from  that  time  interest  would  be  recoverable  from  the  warrantors, 
flayer  &  Schmidt.  As  quoted  from  Sutherland  on  Damages  in  Brown 
V.  Hearon:  *^n  case  of  eviction  by  the  owner  of  the  superior  title, 
he  is  entitled  to  recover  mesne  profits  for  such  period  as  is  allowed 
by  the  statutes  of  limitation.  For  this  period  the  grantee  is  treated 
as  not  enjoying  the  granted  premises  by  virtue  of  the  grant;  and 
for  the  time  he  is  so  liable,  as  well  as  for  the  time  succeeding  actual 
eviction,  or  the  fact  which  is  treated  as  equivalent  thereto,  interest 
is  recoverable  on  the  principal  of  the  damages  allowed.  Whenever 
the  circumstances  are  such  as  to  preclude  any  recovery  for  me^ne 
profits,  interest  will  not  be  allowed  until  eviction.*'  The  circumstances 
were  not  such  as  to  preclude  recovery  of  rents  for  the  land  for  more 
time  than  the  interest  was  allowed.  Appellants  have  no  cause  to  com- 
plain because  the  facts  indicate  that  rents  could  have  been  recovered 
from  the  Wootens  for  a  time  before  the  judgment  of  eviction  was 
rendered.  If  they  were  liable  for  the  rent  appellants  are  liable  for 
the  interest. 

Whether  W.  F.  Wooten  knew  that  a  part  of  the  land  was  in  the 
enclosure  of  Malone  when  he  purchased  it^  or  whether  Mayer  & 
Schmidt  told  him  of  that  fact  or  not,  were  immaterial  issues,  but 
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ther  submission  of  them  to  the  jury  could  not  possibly  have  injured 
appellants.  The  title  to  the  land  had  failed,  and  appellants  were 
liable  on  their  warranty  whether  Wooten  knew,  or  was  told  by  ap- 
pellants, that  part  of  it  was  fenced  by  the  Malones. 

There  was  no  testimony  offered  by  appellants  as  to  the  consideration 
they  received  from  Wooten  for  the  land,  and  the  only  evidence  on 
the  subject  was  that  of  Mrs.  Wooten  that  a  house  and  lot  and  $300 
was  given  for  the  land,  the  recitation  in  the  deed  of  a  consideration 
of  $600  cash  paid  and  notes  for  $300.    It  was  shown  by  the  testimony 
of  witness  Meeks  that  he  gave  $650  to  appellants  for  the  house  and 
lot,  as  soon  as  they  got  it,  and  considered  $650  a  reasonable  price 
foi?  the  same.     That  was  the  only  evidence  as  to  the  value  of  the 
house  and  lot,  and  the  trial  court  properly  considered  that  amount 
as  the  basis  for  ascertaining  the  amount  of  the  purchase  money.    The 
recitation    in  the   deed   of  $600   cash  having  been   paid   by  Wooten 
on   the   land,   was   contradicted  by   all   the   evidence   on   the   subject 
and  should  not  have  been  considered  in  ascertaining  appellants'  lia- 
bility   on    their   warranty.      Parol   evidence   is   always   admissible    to 
prove   the   true   consideration   for   a   deed.      If   the   consideration    is 
not  paid  in  money  but  in  other  property,  the  value  of  the  property 
given  is   the  measure  of  damages,   and  parol  evidence  is   admissible 
to  show  such  value.     Jones,  Real  Prop.  &  Conv.,  sees.  948  and  949. 

Appellants  state  in  their  brief  that  Mrs.  Wooten  swore  that  her 
husband  gave  a  house  and  lot  in  Tyler  valued  at  $600  and  note  for 
$300  for  the  land,  and  that  the  value  fixed  on  the  land  was  $900, 
and  refer  the  court  to  her  testimony  in  the  record  to  substantiate 
that  statement.  No  such  testimony  appears  in  the  record.  The 
only  statement  accredited  to  Mrs.  Wooten  on  the  subject  in  the  record, 
is:  ^TVe  gave  a  house  and  lot  in  North  Tyler  and  $300  for  the 
land.''  The  only  evidence  on  the  subject  of  the  value  of  the  house 
and  lot  was  that  of  Bob  Meeks  who  swore  that  their  market  value 
was  $650.  There  was  no  agreement,  as  stated  by  appellants  in 
their  brief,  between  appellants  and  Wooten  that  the  value  of  the 
land  they  sold  him  was  $900. 

It  was  shown  that  the  12  9-10  acres  of  land,  to  which  the  title 
failed,  were  worth  from  two  to  three  times  as  much  an  acre  as  the 
remainder  of  the  land  and  the  court  submitted  to  the  jury  the  ques- 
tion :  "What  was  the  value  of  the  12  9-10  acres  of  land  in  controversy 
on  April  14,  1899,  valuing  the  whole  80  acres  at  $950,  taking 
into  consideration  all  the  evidence  introduced  as  to  the  relative  value 
of  the  12  9-10  compared  to  the  80?''  The  jury  answered  "$382.74." 
It  is  apparent  from  the  evidence  that  Wooten  did  not  purchase  the 
eighty  acres  of  land  by  reason  of  the  fact  that  the  12  9-10  acres 
of  excellent  land  was  included  in  it,  because  he  lived  on  the  land 
for  two  years  after  he  bought  it  believing  that  the  entire  acreage 
was  enclosed  by  his  fences,  and  it  was  only  after  he  had  the  land 
surveyed  that  he  discovered  that  instead  of  the  whole  eighty  acres 
being  enclosed  by  his  fences,  12  9-10  acres  of  it  was  beyond  his 
fence  and  within  the  enclosure  of  the  Malones.  Through  the  seventh 
assignment  of  error  appellants  claim  that  the  court  erred  in  submitting 
the  question  to  the  jury  and  in  rendering  judgment  on  the  answer 
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thereto,  the  reasons  being  that  the  amount  was  excessive,  that  Wooten 
did  not  know  he  was  buying  the  land  that  he  afterwards  lost,  that 
its  value  consequently  did  not  enter  into  the  consideration,  that  he 
knew  that  it  was  fenced  by  Malone  when  he  bought,  and  that  he  knew 
that  Malone  claimed  the  same. 

The  rule  as  to  the  measure  of  damages  in  case  of  a  failure  of  the 
title  to  a  part  of  the  land  conveyed,  when  determined  by  the  con- 
sideration paid,  is  such  fractional  part  of  the  whole  consideration 
as  the  value,  at  the  time  of  the  purchase,  of  the  part  to  which  the 
title  fails  bears  to  the  whole,  and  interest  thereon  during  the  time 
the  grantee  has  been  deprived  of  the  use  of  the  part  to  which  the 
title  failed.  Jones,  Law  of  Real  Property  and  Conveyancing,  sec. 
944;  Weeks  v.  Barton  (Texas  Civ.  App.),  31  S.  W.  Eep.,  1071; 
Saunders  v.  Planiken,  77  Texas,  662.  While  admitting  the  force 
of  the  rule  appellants  insist  that  as  Wooten  did  not  buy  the  land 
with  the  12  9-10  acres  in  view,  the  rule  must  be  changed  or  have  no 
application  whatever  to  his  case.  The  effort  is  made  by  appellants, 
in  furtherance  of  their  contention  aforementioned,  to  show  that  the 
law  as  applied  to  cases  of  fraud,  misrepresentation,  or  deceit  should 
be  applied  in  this  case,  although  no  such  case  is  presented  by  the  plead- 
ings or  facts.  If  it  had  been  claimed  by  Wooten  that  he  had  been 
induced  to  buy  the  eighty  acres  of  land  by  the  fraud  of  the  appellants 
in  pointing  out  certain  fine  land  as  being  part  of  the  tract,  there 
might  be  some  ground  for  the  contention  that  Wooten  could  not 
recover  if  he  knew  the  falsity  of  the  representation.  But  no  such 
case  is  made  by  pleadings  or  evidence.  Two  of  the  cases,  cited  by 
appellants,  have  no  reference  to  covenants  in  deeds  but  refer  to  war- 
ranties as  to  the  condition  of  personal  property,  and  the  other  case  does 
not  touch  the  issue  sought  to  be  raised  by  appellants.  The  cases  cited 
are,  Murphy  v.  Grain,  12  Texas,  297;  Williams  v.  Ingram,  21  Texas, 
300,  and  Pugh  v.  Mays,  60  Texas,  191. 

The  suit  against  appellants  was  one  on  their  warranty  of  title 
of  eighty  acres  of  land  that  were  described  by  metes  and  bounds, 
susceptible  of  accurate  ascertainment.  Within  the  metes  and  bounds 
included  in  the  deed,  were  included  eighty  acres  of  land  and  if  the 
title  to  any  part  of  that  land  failed  Wooten,  or  his  immediate  or 
remote  vendees,  could  sue  on  the  breach  of  warranty  and  recover 
a  proportionate  part  of  the  purchase  money.  Wooten  thought  he  was 
buying  eighty  acres  of  land  and  had  a  right  to  that  much  land, 
and  the  fact  that  he  may  have  thought  all  the  land  was  in  the 
enclosure  should  not  prevent  him  from  recovery  of  the  full  value 
of  a  part  that  he  later  discovered  was  in  the  enclosure  of  another. 
As  said  by  the  Supreme  Court  in  the  case  of  Doyle  v.  Hord,  67 
Texas,  621:  "There  is  nothing  in  the  case  to  give  application  to 
the  rule  that  an  express  warranty  will  not  be  applied  to  cover  an 
open  or  known  defect  with  reference  to  which  parties  have  contracted.** 
The  facts  in  that  case  are  quite  similar  to  the  facts  in  this  case. 
The  court  further  said:  "There  is  no  claim  that  the  part  of  the 
land  not  embraced  in  the  conflict  was  of  any  greater  value  per  acre 
than  was  the  part  so  embraced/*  the  plain  inference  being  that  the 
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value  of  the  land  lost  and  that  remaining  should  be  taken  into  con-^ 
sideration  in  fixing  the  amount  of  damages. 

The  end  to  be  attained  in  a  suit  against  a  warrantor,  in  case 
of  the  failure  of  title  to  any  part  of  the  land  sold  by  him,  is  to 
obtain  for  the  vendee  indemnity  for  the  loss  sustained  by  him,  which 
loss  is  fixed  at  the  amount  of  the  purchase  money,  with  interest 
from  time  of  eviction  or  from  the  time  that  the  vendee  would  be 
accountable  to  the  true  owner  for  rents  and  profits.  Groesbeck  v. 
Harris,  82  Texas,  411.  Such  being  the  object  and  intent  of  the  law, 
when  the  most  valuable  portion  of  a  tract  of  land  is  lost  by  failure 
of  title,  the  vendee  would  not  be  indemnified  by  giving  him  the  amount 
per  acre  that  would  be  obtained  by  dividing  the  full  amount  of  the 
purchase  money  by  the  full  number  of  acres  named  in  the  deed.  To 
illustrate :  A  sells  B  ten  acres  of  land  for  $1,000,  an  acre  on  the  north 
being  worth  $500  and  the  other  nine  acres  being  worth  only  $500. 
B  is  evicted  from  the  north  end  acre  of  the  land  by  its  true  owner, 
and  it  would  seem  clear  that  B  would  not  be  indemnified  for  his 
loss  by  giving  him  one-tenth  of  the  purchase  money  or  $100,  but 
he  should  recover  the  value  of  the  land  he  lost,  if  within  the  limits 
of  the  purchase  money.  No  other  rule  would  give  indemnity  for  the 
injury  inflicted.  This  view  of  the  law  is  sustained  in  the  case  of 
Morris  v.  Phelps,  6  Johns.  (N.  Y.),  56,  where  it  is  said:  ^'Suppose 
a  valuable  stream  of  water,  with  expensive  improvements  upon  it, 
with  ten  acres  of  adjoining  barren  land,  was  sold  for  ten  thousand 
dollars,  and  it  should  afterwards  appear  that  the  title  to  the  stream 
with  the  improvements  on  it  failed,  but  remained  good  as  to  the 
residue  of  the  land,  would  it  not  be  imjust  that  the  grantee  should 
be  limited  in  damages,  under  hia  cov^iants,  to  an  apportionment 
according  to  the  nimiber  of  acres  lost,  when  the  sole  inducement 
of  the  purchase  was  defeated,  and  the  whole  value  of  the  pur- 
chase had  failed?  So,  on  the  other  hand,  if  only  the  title  to  the 
nine  barren  acres  failed  the  vendor  would  feel  the  weight  of  extreme 
injustice,  if  he  was  obliged  to  refund  nine^tenths  of  the  considera^ 
tion  money.  This  is  not  the  rule  of  aasessm^t.  The  law  will 
apportion  the  damages  to  the  measure  of  value  between  the  land 
lost  and  the  land  preserved.  This  doctrine  is  laid  down  as  an  ele- 
mentary rule  in  Pothier^s  treatise  on  the  Contract  of  Sale.  He 
says  that  an  eviction  of  part  of  the  thing  sold  not  only  gives  an 
action  on  the  warranty,  but  the  purchaser  will  recover  a  proportion 
of  the  price  paid,  in  a  ratio  to  the  amount  of  the  part  from  which 
he  was  evicted,  and  that  if  the  eviction  be  of  an  integral  part  of  the 
estate  sold,  as  for  instance,  of  a  meadow  or  vineyard  belonging  to 
the  farm,  the  damages  must  be  assessed  according  to  a  valuation 
of  the  price  of  the  meadow  or  vineyard,  and  the  proportion  which 
it  bears  to  the  price  of  the  whole  estate.  Nothing  can  be  clearer 
than  the  equity  of  the  rule.^' 

In  the  case  of  Eaines  v.  Calloway,  27  Texas,  678,  the  same 
principle  is  upheld.  The  court  said:  *^The  proof  showed  that  in  the 
contract  of  sale  between  Baines  and  Calloway,  the  land  conveyed  by 
jBaines  was  estimated  to  be  worth  ten  thousand  dollars  in  the  aggre- 
gafte ;;,  sxc^  at_least>  this  may  be  inferred  from  the  proof.     The  evi- 
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dence  also  showed  there  was  great  disproportion  in  the  value  of  the 
different  lots  or  parcels  of  land  conveyed.  The  jury  found  that 
there  was  a  failure  of  title  to  six  hundred  and  eighty-one  acres,  and 
they  valued  these  six  hundred  and  eighty-one  at  the  average  value 
of  the  whole  amount  of  land  conveyed,  whereas  the  true  measure  of 
damages,  if  there  were  in  fact  a  failure  of  title  to  any  portion  of 
the  land,  would  be  the  actual  value  of  the  particular  lots  or  par- 
cels to  which  there  was  a  failure  of  title,  to  be  ascertained  by  their 
relative  value  compared  with  the  balance  of  the  land,  assuming  the 
price  agreed  on  by  the  parties  as  the  value  of  the  whole/*  That 
case  is  approved  in  the  case  of  Thomas  v.  Hammond,  47  Texas,  42, 
where  it  is  said:  "In  case  of  breach  of  such  a  covenant,  the  measure 
of  damages  is  the  actual  value  of  the  particular  lot  of  land  lost,  as 
compared  with  the  balance  of  the  land,  assuming  the  price  agreed  upon 
by  the  parties  is  the  value  of  the  whole/' 

The  case  of  Baines  v.  Calloway,  is  cited  with  approval  in  Hynes  ▼. 
Packard,  92  Texas,  44,  where  the  court  held:  "If  the  title  had 
failed  to  all  the  land  conveyed  by  Hynes  to  Packard,  the  measure  of 
damages  would  be  the  purchase  money  with  interest  from  the  date 
of  payment.  The  failure,  however,  being  partial  and  of  a  definite 
part  of  two  of  the  many  surveys  that  were  conveyed,  the  rule  by  which 
to  ascertain  the  grantor's  liability  under  the  warranty  is  aptly  stated 
thus:  The  damages  will  bear  the  same  proportion  to  the  purchase 
money  as  the  value  of  the  part  to  which  the  title  fails  bears  to  the 
whole  premises  estimated  at  the  prices  paid.*'  Wooten  lost  a  certain 
part  of  the  tract  of  land  and  not  an  undivided  interest  in  the  whole 
tract. 

The  principle  laid  down  in  those  cases  being  well  established 
there  can  be  no  doubt  that  Wooten  should  have  recovered  from  ap- 
pellants the  value  of  the  land  lost  by  him,  unless  he  is  precluded 
by  the  fact  that*the  land  lost  was  not  the  inducement  to  the  purchase 
and  that  he  believed  that  the  whole  of  the  eighty  acres  was  within  the 
enclosure.  The  measure  of  damages  in  suci  case  is  not,  we  think, 
affected  by  any  such  cohtingency.  Wooten  bought  eighty  acres  of  land 
by  metes  and  bounds,  and  did  not  buy  certain  land,  whether  the  same 
was  more  or  less,  contained  within  a  certain  enclosure.  He  did  not 
get  the  eighty  acres  of  land,  but  the  title  failed  as  to  12  9-10  acres, 
which  was  shown  to  be  of  a  certain  value  as  compared  with  the 
balance  of  the  land,  and  to  ind^nnify  him  for  his  loss  he  should 
recover  the  value  of  that  land. 

There  was  ample  evidence  to  sustain  the  finding  of  the  jury  that 
the  title  to  12  9-10  acres  of  land  had  been  perfected  in  Malone 
by  limitation  of  ten  years,  prior  to  the  time  that  the  deed  was  made 
to  Wooten  by  appellants,  on  April  14,  1899.  Clark  Johnston  swore 
that  the  land  was  enclosed  with  the  Malone  land  in  1883.  J.  J. 
Bobinson  swore  that  it  was  enclosed  in  1887.  Wilson  Thompson 
swore  that  the  land  had  been  enclosed  for  fifteen  years  before  Wooten 
moved  the  fence.  It  is  true  that  witnesses  for  appellants  swore 
that  the  fence  was  not  built  so  as  to  include  the  12  9-10  acres 
of  land  until  1891  or  1892,  but  the  jury  chose  to  believe  the  testimony 
of  the  other  witnesses  and  we  are  bound  by  their  choice. 
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The  land^  as  hereinbefore  stated^  was  sold  by  metes  and  bounds, 
and  the  words  "containing  by  estimate  eighty  aeres  of  land"  used 
in  the  deed  are  equivalent  to  the  words  "more  or  less'*  often  used 
in  deeds  in  stating  the  quantity  of  land.  This  case  is  not  one  of  the 
land  falling  slightly  under  the  estimated  amount,  but  is  a  case  of 
the  failure  of  title  of  12  9-10  acres  of  loud  that  were  included  in  the 
field  notes  and  that  actually  at  one  time  formed  a  part  of  the 
eighty  acres  sold.  It  is  not  a  case  of  mistake  or  fraud  but  of 
fsolure  of  title  under  covenants.     The  judgment  is  affirmed. 

Affirmed. 


L  Q.  Pellbbs  v.  J.  W.  MoPatteb. 

Decided  May  8,  1907. 

1^ — ^Trespass  to  Try  Tltte— School  Land — Contemporaneoui  Applioationi. 

In  a  suit  of  trespass  to  try  title  to  public  school  land  the  rule  that  the 
plaintiff  in  such  suit  must  recover  on  the  strength  of  his  own  title^  applies; 
and  where  it  appeared  in  such  suit  that  the  plaintiff  and  defendant  filed  their 
applicaticms  to  purchase  the  land  in  controversy  with  the  county  clerk  of  the 
proper  county  at  the  same  instant  of  time,  the  plaintiff  failing  to  show  a 
better  right  to  the  land  was  not  entitled  to  recover.  The  fact  of  prior  posses- 
sion is  of  no  avail  in  such  case. 

ft. — ^ImprovementB  in  Good  Valth. 

In  order  to  constitute  a  person  a  possessor  of  land  in  good  faith  he  must 
not  only  believe  that  he  is  the  true  owner,  but  he  must  be  ignorant  that  his 
title  is  contested  by  any  one  claiming  a  better  title.  The  value  of  improvements 
made  after  suit  filed  can  not  be  recovered. 

S. — ^Pnbllo  School  Land — ^Aot  Conftmed. 

Under  the  law  of  1001  (Acts  of  1901,  p.  292),  the  public  school  land  is 
awarded  to  the  first  applicant  who  is  able  to  make  the  affidavit  as  to  actual 
settlement,  and  comply  with  the  other  requirements  of  the  law;  and  the  fact 
that  some  other  person  may  have  preceded  him  in  settling  thereon  will  not 
deprive  him  of  the  right  thus  guaranteed. 

4. — Home   Section — ^Additional   Land. 

The  right  to  additional  land,  under  the  statute,  is  dependent  on  the  right 
to  the  home  section,  and  one  failing  to  show  title  to  the  home  section  can  not 
hold  additional  land. 

ON   BBREABIKG. 

5.— Same. 

The  law  places  every  qualified  purchaser  of  public  school  land  on  the  same 
footing,  and  while  it  requires  of  the  horocseeker  that  he  shall  actually  occupy 
the  land  he  desires  for  a  home  it  does  not  give  him  any  advantage  over  the 
man  who  may  desire  the  land  as  an  addition  to  his  home  section,  as  to  both  of 
them  the  application  fixes  the  right. 

6d— Contemporaneons  Applications — ^Effect. 

It  seems  that  applications  to  purchase  public  land  made  at  the  same  time 
by  different  parties  would  nullify  each  other  and  a  subsequent  application  would 
secure  the  land. 

Appeal  from  the  IMstrict  Court  of  Edwards  County.     Tried  below 
before  Hon.  R  H.  ~ 
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W.  D.  Love  and  George  Powell,  for  appellant. — On  November  23, 
1904,  at  8  o'clock  a.  m.,  appellant  filed  with  the  county  clerk  of 
Edwards  County  his  application  to  purchase  section  920,  which  ap- 
plication was  accompanied  by  his  affidavit  that  he  desired  to  purchase 
same  as  a  home,  and  that  he  in  good  faith  had  actually  settled  thereon, 
and  by  his  obligation  for  39-40  of  the  purchase  money  in  due  form, 
and  having  paid  1-40  of  the  purchase  price  of  said  land,  acquired 
a  prior  right  and  equity  therein,  which  entitled  him  to  appropriate, 
and  wherdby  he  did  appropriate  said  land  to  the  exclusion  of  appellee, 
and  should  have  been  awarded  the  same.  Bev.  Stats.,  art.  4218j; 
Hobert  v.  Wilson,  31  S.  W.  Eep.,  710;  Borchers  v.  Mead,  17  Texas 
Civ.  App.,  35;  Hitson  v.  Qlascock,  2  Texas  Civ.  App.,  618. 

Appellant,  by  his  actual  settlement  upon  an  application  to  purchase 
section  920,  under  the  law  became  entitled  to  purchase  additional 
lands,  and  having  filed  his  application  to  purchase  section  912  as 
additional  lands  seven  minutes  prior  to  appellee's  application,  was 
entitled  to  have  said  section  awarded  to  him.  Borchers  v.  Mead,  17 
Texas  Civ.  App.,  35;  Wilgus  v.  Arnold,  29  S.  W.  Eep.,  823;  Metder 
V.  Johnson,  1  Texas  Civ.  App.,  139. 

G.  B.  Fenley,  for  appellee. — ^Occupancy  of  State  school  land  prior 
to  the  date  of  an  application  by  an  applicant,  gives  him  no  prior 
right  therein  either  legal  or  equitable.  And  prior  possession  of 
State  school  land  does  not  support  any  grade  of  title.  CoUyns  v. 
Cain,  9  Texas  Civ.  App.,  198;  Hobert  v.  Wilson,  31  S.  W.  Bep., 
710. 

FLY,  Associate  Justice. — This  is  an  action  of  trespass  to  try  title 
to  two  sections  of  land,  instituted  by  appellant  against  appellee  and 
Jesse  Billings.  The  latter  disclaimed  and  was  dismissed  from  the 
suit.  A  verdict  was  instructed  for  appellee  and  appellant  has  per- 
fected this  appeal  from  the  judgment  rendered  on  that  verdict  in 
favor  of  appellee. 

The  agreed  statement  of  the  facts  is  as  follows:  "1st.  It  is  agreed 
and  admitted  that  the  two  sections  of  school  land  in  controversy, 
to  wit:  School  section  No.  920,  and  912  in  the  name  of  the 
G.  C.  &  S.  F.  Ry.  Co.,  survey  No.  920  lying  partly  in  Edwards  and 
partly  in  Uvalde  County,  Texas,  and  survey  No.  912  lying  in  Edwards 
County  as  described  in  the  pleadings  in  this  case,  had  been  duly  ap- 
praised and  classified  by  tiie  Commissioner  of  the  General  Land 
OflBce  as  required  by  law,  prior  to  the  dates  of  all  applications  to 
purchase  made  by  both  the  plaintiflE  and  the  defendant. 

"2d.  That  the  said  section  No.  920,  lying  partly  in  Edwards  and 
partly  in  TJvalde  County,  had  been  duly  classified  and  appraised 
by  the  Commissioner  of  the  General  Land  Office  as  aforesaid,  and 
the  Commissioner  of  the  General  Land  OflBce  had  notified  the  county 
clerk  of  TJvalde  County  of  such  classification  and  appraisement  and 
the  said  section  was  subject  to  sale  in  the  county  of  Uvalde. 

*'3d.  That  the  county  clerk  of  Edwards  County  had  been  legally 
notified  by   the   Commissioner   of   the   General   Land   Office   of  the 


1907.']  Pellebs  v.  McFatteb.  337 

classification  and  appraisement  of  said  land  and  that  the  same  was 
on  the  market  subject  to  sale  in  said  Edwards  County. 

"4th.  That  I.  G.  Fellers,  the  plaintiff,  did  on  the  23d  day  of 
November,  1904,  at  8  o'clock  a.  m.,  file  with  the  county  clerk 
of  Edwards  County,  his  application  to  purchase  said  section  No.  920, 
which  application  was  accompanied  by  his  aiBBdavit  that  he  desired 
to  purchase  the  same  as  a  home  and  that  he  had  actually  settled 
thereon,  in  good  faith,  and  by  his  obligation  for  39-40  of  the  pur- 
chase money,  all  in  due  form  of  law. 

"5th.  That  the  said  aflSdavit  was  true  that  the  said  I.  G.  Fellers 
had  actually  settled  thereon  in  good  faith  and  has  continuously 
resided  thereon  ever  since. 

"6th.  That  at  the  tune  the  said  I.  G.  Fellers  filed  with  the  said  clerk 
his  application  to  purchase  the  said  section  No.  912,  which  lies 
within  a  radius  of  five  miles  of  section  No.  920,  his  said  home  tract, 
as  additional  to  his  home  tract,  accompanied  by  his  aflBdavit  that  he' 
was  buying  the  same  as  additional  to  his  home  tract,  and  that  his 
home  was  upon  section  No.  920,  and  that  he  was  a  bona  fide  settler 
on  the  same;  also  his  obligation  for  39-40  of  the  purchase  price 
thereof,  all  in  due  form,  which  affidavit  was  true,  and  he  has  con- 
tinued to  reside  upon  his  said  home  tract  in  good  faith  since  said 
date. 

"7th.  That  the  said  I.  G.  Ffellers,  at  the  same  time  he  filed  his 
applications  as  aforesaid,  paid  to  the  county  clerk  of  Edwards  County 
1-40  of  the  purchase  price  of  each  of  the  said  sections,  which  the 
said  clerk  forwarded  to  the  State  Treasurer  of  the  State  of  Texas, 
which  was  duly  received  by  the  said  treasurer. 

/*8th.  That  the  said  clerk  forwarded  the  said  applications,  affi- 
davits and  obligations  to  the  Commissioner  of  the  General  Land 
Office,  which  were  duly  received  and  filed,  by  him,  but  were  rejected 
by  him, '  because  the  defendant,  J.  W.  McFatter,  had  applied  to 
purchase  the  said  land  on  the  same  date,  and  at  the  same  houn 

"9th.  It  is  also  agreed  that  the  defendant,  J.  W.  McFatter,  was, 
on  the  23d  day  of  November,  1904,  and  long  prior  thereto,  the  owner 
of  section  No.  219,  originally  granted  to  J.  C.  Kuhn,  and  lying  in 
Uvalde  and  Edwards  Counties  and  that  he  was  a  bona  fide  settler  on 
said  date  and  had  been  long  prior  thereto,  and  has  ever  since  said 
date,  been  the  owner  of,  and  made  his  home  thereon  in  good  faith; 
and  the  said  land  in  controversy,  to  wit:  the  said  school  sections 
Nos.  920  and  912  as  described  in  the  pleadings,  were  both  situated 
within  a  radius  of  five  miles  of  defendant's  said  home  tract. 

"10th.  That  on  the  said  23d  day  of  November,  1904,  at  8  o'clock 
a.  m.,  the  defendant  filed  his  application  to  purchase  the  said  survey. 
No.  920  as  additional  land  to  his  said  home  tract  with  the  county  clerk 
of  TJvalde  County;  and  that  the  said  application  was  accompanied 
by  his  affidavit  that  he  was  the  owner  of  survey  No.  219,  in  the  name 
of  J.  C.  Kuhn,  and  that  he  was  a  bona  fide  settler  on  the  same, 
all  in  due  form  of  law,  and  all  of  which  allegations  were  true;  and 
also  his  obligation  to  the  State  of  Texas  for  39-40  of  the  purchase 
prioe  of  said  land,  and  at  the  time  paid  to  said  clerk  1-40  of  the 
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purchase  price  thereof;  that  the  said  clerk  forwarded  the  said  appli- 
cation affidavit  and  obligation  to  the  Commissioner  of  the  Gteneral 
Land  Office,  which  was  duly  filed  by  him,  and  at  the  same  time  for- 
warded the  said  1-40  of  the  purchase  money  to  the  State  Treasurer 
of  the  State  of  Texas,  which  was  duly  received  by  him ;  that  the  Com- 
missioner of  the  General  Land  Office  rejected  the  said  application 
for  the  reason  that  an  application  to  purchase  the  same  had  been 
filed  at  the  same  time  by  the  plaintiff,  I.  G.  Fellers. 

"11th.  That  on  the  said  23d  day  of  November,  1904,  at  8:07 
o'clock  a.  m.,  the  defendant  filed  his  application  to  purchase  the 
said  survey  No.  912  as  additional  land  to  his  said  home  tract  with  the 
county  clerk  of  Edwards  County;  that  the  said  application  was  ac- 
companied by  his  affidavit  that  he  was  the  owner  of  survey  No.  219, 
in  the  name  of  J.  C.  Kuhn,  and  that  he  was  a  bona  fide  settler 
on  the  same,  in  due  form  of  law,  all  of  which  allegations  were  true; 
and  also  his  obligation  to  the  State  of  Texas  for  39-40  of  the  pur- 
chase price  of  said  land,  and  at  the  same  time  paid  to  said  clerk 
1-40  of  the  purchase  price  thereof;  that  the  said  clerk  forwarded 
the  said  application,  affidavit,  and  obligation  to  the  Commissioner 
of  the  General  Land  Office  which  were  duly  filed  by  him,  and  at  the 
same  time,  forwarded  the  said  1-40  of  the  purchase  money  to  the 
State  Treasurer  of  the  State  of  Texas,  which  was  duly  received  by 
him;  that  the  Commissioner  of  the  General  Land  Office,  rejected  the 
said  application  for  the  reason  that  an  application  to  purchase  the 
same  had  been  filed  at  the  same  time  by  the  plaintiff. 

**12th.  It  is  agreed  that  the  defendant,  J.  W.  McFatter  is  the 
owner  of  the  said  survey  No.  219,  and  was  at  all  the  dates  mentioned 
herein;  that  both  the  plaintiff  and  the  defendant  fully  complied 
with  the  law  in  their  applications;  that  all  payments  due  upon 
the  said  school  sections  have  been  duly  and  legally  made  by  all 
parties. 

"13th.  That  neither  plaintiff  nor  defendant,  prior  to  November 
23,  1904,  had  purchased  from  the  State  his  complement  of  school 
land,  and  each  was  entitled,  under  the  law,  to  purchase  as  many  as 
two  sections  of  school  land/' 

In  addition  appellant  testified  as  follows:  "My  name  is  I.  Q. 
Fellers.  I  live  on  section  No.  920,  G.  C.  &  S.  F.  By.  Co.,  survey 
in  the  southern  portion  of  Edwards  County.  I  am  the  plaintiff 
in  this  case.  I  have  lived  on  said  section  of  land  since  the  22d 
day  of  November,  1904,  at  which  time  I  moved  on  said  section, 
and  on  the  23d  day  of  said  November  made  my  application  to 
purchase  the  same;  also  at  the  same  time  made  my  application  to 
purchase  section  912,  as  additional  land.'* 

The  burden  was  upon  appellant  to  establish  a  title  to  the  land 
superior  to  that  of  appellee,  and  in  order  to  do  that  it  devolved 
upon  him  to  show  a  strict  compliance  with  the  law  and  an  appli- 
cation to  purchase  made  prior  to  that  of  appellee.  Appellant  in  this 
suit  must,  as  in  every  action  of  trespass  to  try  title,  recover  upon 
the  strength  of  his  title  and  not  on  the  weakness,  or  complete 
absence,  of  title  on  the  part  of  appellee.  Gracey  v.  Hendrix,  93 
Texas,  26;  Willoughby  v.  Tovnisend,  93  Texas^  80. 
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The  law  of  1901  (page  292,  Acts  of  the  Legislature)  provides: 
"All  applications  shall  take  effect  from  the  time  they  are  filed  in  the 
office  of  the  county  clerk  of  the  proper  county/'  and  this  language  is 
a  complete  answer  to  the  contention  of  appellant  that  the  application 
to  purchase  on  the  part  of  appellant  would  date  back  to  the  time 
that  he  went  into  possession  of  the  section  claimed  as  a  home  section. 
The  possession  of  the  land  did  not  give  title  to  appellant,  it  was 
merely  a  necessary  step,  preliminary  to  filing  the  application  to 
purchase.  Such  possession  of  State  land  would  give  no  right'  to 
the  possessor  to  recover  of  a  naked  trespasser  as  would  be  the  case 
in  ordinary  actions  of  trespass  to  try  title,  but  in  order  to  estab- 
lish his  right  to  the  land  it  devolved  upon  him  to  show  not  only 
poesession  but  an  application  to  purchase  prior  in  time  to  that  of 
any  other  legal  applicant.  CoUyns  v.  Cain,  9  Texas  Civ.  App., 
198;  Hobert  v.  Wilson   (Texas  Civ.  App.),  31   S.  W.  Eep.,  710. 

In  the  last  case  cited  it  was  said:  ^^The  law  awards  the  land 
to  the  first  applicant  who  is  able  to  make  affidavit  to  actual 
settlement,  and  comply  with  oiher  requirements  of  the  statute;  and 
the  fact  tiiat  some  other  person  m<ay  have  preceded  him  in  settling 
thereon,  will  not  deprive  him  of  the  right  thus  guaranteed.'^  We 
have  seen  no  case  that  is  in  conflict  with  the  language  quoted  and 
deem  it  to  be  a  correct  construction  of  the  law,  and  it  follows 
that  it  is  the  application  and  not  the  possession  that  fixes  title  in 
the  purchaser  of  public  school  land. 

The  court  did  not  err  in  sustaining  the  exceptions  to  the  sup- 
plemental petition  which  set  up  that  appellant  had  made  improve- 
ments in  good  faith.  The  pleadings  show  that  the  improvements 
must  have  been  made  after  appellant's  application  to  purchase  had 
been  rejected  by  the  Land  Commissioner  and  he  could  not  under 
his  own  pleadings  have  made  the  improvements  in  good  faith.  He 
knew  that  his  application  had  been  filed  at  the  same  time  as  that 
of  appellee  and  that  he  had  no  right  in  the  land.  In  the  supple- 
mental petition  he  recognizes  that  appellee's  claim  to  the  land  was 
of  e^ual  validity  with  his  and  he  could  not  claim  that  he  made 
the  improvements  in  good  faith.  The  evidence  showed  that  the 
land  belonged  to  neither  appellant  nor  appellee,  but  to  the  State 
of  Texas,  and  it  does  not  appear  upon  what  principle  of  law  or 
equity  appellant  should  recover  the  value  of  improvements  from 
appellee.  Swetman  v.  Sanders,  85  Texas,  294;  Pinks  v.  Cox,  30 
S.  W.  Eep.,  512. 

In  order  to  constitute  a  person  a  possessor  of  land  in  good  faith, 
he  must  not  only  believe  that  he  is  the  true  owner,  but  he  must  be 
ignorant  of  the  fact  that  his  title  is  contested  by  anyone  claiming 
a  better  title.  Dom  v.  Dunham,  24  Texas,  380;  Parrish  v.  Jackson, 
69  T€xa%  614.  The  allegations  in  appellant's  pleading  show  that 
appellant  knew  that  he  had  no  title  to  the  land,  and  consequently 
could  not  be  a  possessor  in  good  faith. 

It  does  not  matter  that  appellant  may  have  filed  his  application 
for  the  second  section  before  appellee  filed  his,  because  appellant's 
right  to  the  second  section  depended  on  his  right  to  the  first  or 
home  section  and  went  down  with  that. 
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Appellant  must  have  made  the  improvements  after  he  had  institated 
suit  and  consequently  he  could  not  have  acted  in  good  faith.  Hen- 
derson V.  Ownby,  56  Texas,  647.     The  judgment  is  aflSrmed. 

Affirmed. 

ON   HOTION    POB   BEHEABIKG. 

It  is  in  effect  admitted  by  appellant  that  his  application  to 
purchase  the  land  was  not  fQed  prior  to  the  time  that  the  appli- 
cation to  purchase  made  by  appellee  was  filed,  but,  if  we  rightly 
apprehend  his  position,  it  is  that  being  an  actual  occupant  he  had 
acquired  a  right  in  the  land  that  could  not  be  defeated  by  the 
filing  of  an  application  by  one  who  desired  the  land  as  additional 
to  his  home  section.  In  other  words,  the  contention  is  that  the 
actual  occupant  or  settler  on  the  land,  who  desires  it  for  a  home, 
is  given  a  right  to  the  land  that  can  not  be  defeated  by  a  prior 
application  by  any  one,  unless  it  be  another  actual  settler  on  the 
land,  and  the  case  of  Hobert  v.  Wilson  (Texas  Civ.  App.),  31 
S.  W.  Rep.,  710,  is  cited  as  supporting  that  contention.  We  do 
not  think  that  the  language  in  that  case  tends  to  support  the 
contention,  but  on  the  other  hand  it  appears  that  it  is  directly 
opposed  to  it.  The  contest  in  that  case  was  between  two  settlers 
on  the  land,  one  settling  on  it  several  months  prior  to  the  other, 
the  later  occupant,  however,  getting  his  application  to  purchase 
filed  before  the  other.  The  court  said:  *The  law  awards  the 
land  to  the  first  applicant  who  is  able  to  make  affidavit  to  actual 
settlement,  and  comply  with  the  other  requirements  of  the  statute; 
and  the  fact  that  some  other  person  may  have  preceded  him  in 
settling  thereon,  but  not  in  making  application  to  purchase,  will 
not  deprive  him  of  the  right  thus  guaranteed.  A  different  ruling 
would  have  the  effect  to  enable  one,  by  making  actual  entry  upon 
school  land,  to  deprive  the  State  of  the  right  to  sell  for  an  indefinite 
time — a  reasonable  time  to  make  up  his  mind  whether  he  desired 
to  purchase  or  not.  In  this  position  the.  State  has  seen  proper 
not  to  place  itself.  We  think  it  follows  from  this  that  one,  by 
taking  actual  possession  of  the  State's  land,  can  not  deprive  all 
others  of  the  right  to  settle  thereon  in  such  manner  as  will  enable 
them  to  accept  the  proposition  to  purchase  made  by  the  statute.*' 
It  is  true  that  actual  occupancy  is  made  the  groimd  of  right  to 
purchase,  but  that  was  the  case  presented  and  to  that  class  of  case 
the  decision  as  to  actual  occupancy  must  be  confined.  The  decision 
is  clear  on  the  point  that  occupancy  does  not  give  the  occupant 
any  advantage  over  any  one  who  has  the  right  to  purchase  under 
the  statute. 

The  makers  of  the  law  might,  as  to  the  sale  of  public  lands, 
have  inserted  a  clause  that  when  a  person  has  actually  settled 
on  public  land  with  a  view  to  purchasing  the  same,  the  land  should 
not  be  open  to  purchase  by  any  one  desiring  it  as  an  addition  to  his 
home  section,  but  that  clause  has  not  been  inserted  and  this  court 
does  not  feel  that  it  has  the  authority  to  read  it  into  the  statute. 
We  conceive  that  the  law  places  every  qualified  purchaser  of  State 


1907.']  Tbllebs  v.  McFatteb.  341 

land  on  the  same  footing,  and  while  it  requires  of  the  homeseeker 
that  he  shall  actually  occupy  the  land  he  desires  for  a  home,  it  does 
not  give  him  any  advantage  over  the  man  who  may  desire  the 
land  as  an  addition  to  his  home  section.  As  to  both  of  them 
the  application  fixes  the  title.  It  is  true  that  by  the  law  of  1901, 
the  purchase  of  additional  land  is  not  provided  for  in  terms,  but 
the  act  refers  to  all  purchasers  and  expressly  recognizes  other  modes 
of  purchasing  school  lands  than  by  actual  occupancy,  by  excepting 
the  others  from  the  requirement  to  make  affidavit  that  the  pur- 
chaser desires  the  land  for  a  home  and  has  settled  on  it  in  good 
faith.  In  order  to  find  out  the  cases  ^'otherwise  provided  by  law,^^ 
of  course  recourse  must  be  had  to  other  statutes  which  name  the 
class  of  persons  who  ma^  purchase  school  lands.  The  provisions 
in  regard  to  applications  to  purchase  refer  to  all  purchasers  under 
the  law,  and  when  it  is  said  "all  applications  shall  take  eflEect  from 
the  time  they  are  filed  in  the  office  of  the  coimty  clerk  of  the 
proper  county,"  it  meant  all  applications,  and  not  merely  all  appli- 
cations filed  by  actual  settlers. 

It  may  be  and  doubtless  is  the  desire  of  the  State  to  encourage 
those  who  desire  to  settle  on  and  purchase  school  lands,  but  in 
dodng  so  it  has  not  seen  proper  to  make  actual  occupancy  a  with- 
drawal of  {he  land  from  sale,  and  confer  on  the  actual  occupant 
the  right  to  keep  off  all  purchasers,  and  at  his  leisure  make  appli- 
cation to  purchase.  If  actual  settlement  with  an  intent  to  pur- 
chase could  be  held  to  prevent  any  one  else,  qualified  under  the 
law  to  purchase,  from  purchasing  for  one  hour  or  one  day  it  might 
just  as  well  keep  him  from  purchasing  for  one  week  or  month  or 
year,  and  thus  tie  up  the  public  land's  and  prevent  the  State  from 
realizing  therepn.  The  Legislature  had  not  seen  proper  to  extend 
tiiis  privilege  to  the  actual  settler  and  courts  have  no  authority 
to  do  it.  We  have  found  no  authority  in  decision  or  statute  that 
sustains  appellant^s  proposition  that,  "actual  possession  of  the  settler 
suspends  the  right  to  receive  the  application  of  a  third  party  against 
the  actual  settler,^  and  appellant  fails  to  point  out  any  such 
authority. 

The  case  of  CoUyns  v.  Cain,  9  Texas  Civ.  App.,  193,  was  fully 
approved  by  the  Supreme  Court  in  an  opinion  on  application  for 
writ  of  error  (87  Texas,  612),  and  in  tiiat  case  it  is  held,  that 
while  the  general  rule  is  that  prior  possession  is  sufficient  to 
enable  a  plaintiff  to  recover  of  a  mere  trespasser  in  an  action  of 
trespass  to  try  title  that  the  rule  does  not  apply  to  the  public 
domain  the  title  to  which  is  still  in  the  State.  In  the  face  of 
that  decision  it  is  contended  that  possession  of  State  land  can  be 
made  the  basis  of  an  action  of  trespass  to  try  title  against  a  person 
who  seeks  to  apply  to  purchase  the  land. 

This  decision  has  inflicted  no  hardship  on  appellant.  He  had 
made  no  improvranents  when  he  applied  to  purchase  the  land,  and 
there  was  nothing  to  prevent  him  from  maMng  an  application  to 
purchase  the  land  immediately  after  his  application  and  that  of 
appellee  had  nullified  each  other,  by  being  presented  at  the  same 
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time   for  filing.     He   did  not  choose  to  take  that  action,  but  has 
risked  his  chances  for  the  land  on  his  actual  occupancy  of  it. 

The  motion  for  rehearing  is  overruled. 

Overrvied. 

Writ  of  error  refused. 


J.  B.  Cochran  et  al.  v.  I.  Eapner. 

Decided  May  8,  1907. 

1. — ^Tretpais  to  Try  Title— Boundary — ^Burden  of  Proof. 

In  trespass  to  try  title,  the  issue  being  one  of  boundary,  the  burden  is 
on  the  plaintiff  to  show  that  he  has  title  to  the  land  claimed  by  him. 

2. — Same— Aotnal  Surrey — ^PreBumption. 

The  presumption  is  that  the  surveyor  actually  ran  upon  the  ground  all 
the  lines  called  for  by  him  in  the  field  notes  certified  to  by  him,  and  the  burden 
of  proving  the  contrary  is  upon  the  party  denying  this  fact. 

8. — ^Boundary — ^Evidence. 

In  a  suit  of  trespass  to  try  title,  the  issue  beinj^  one  of  boundary,  evidenoe 
considered,,  and  held  insuflScient  to  support  the  verdict  of  the  jury. 

Error  from  the  District  Court  of  Harris  County.  Tried  below 
before  the  Hon.  Chas.  E.  Ashe. 

Tharp  &  Whitehead  and  Ewing  £  Ring,  for  plaintiffs  in  error. 

W.  J.  Love,  0.  J.  Kapner  and  J8.  J.  Channell,  for  defendant  in 
error. 

NEILL,  Associate  Justice. — This  suit  was  originally  brought 
by  Conrad  Schwartz  against  J.  B.  Cochran,  and  W.  J.  Settegast 
in  the  form  of  an  action  of  trespass  to  try  title  to  the  following 
described  tract  of  land:  "Beginning  at  the  southeast  comer  of 
Koehler's  14  45-100  acre  tract  out  of  the  northeast  comer  of 
lot  No.  5  of  the  west  half  of  Luke  Moore  league,  according  to 
Power's  survey,  which  is  in  the  northwest  comer  of  lot  No.  6  accord- 
ing to  Trott  survey  and  map.  Thence  north  70  degrees  W.  694  44-100 
feet  along  Koehler's  barbwire  fence  to  his  southwest  comer.  Thenee 
north  20  degrees  E.  132  feet  parallel  with  saicjL  barbwire  fence  to 
the  southeast  comer  of  subdivision  No.  1  of  lot  No.  5.  Thence 
North  70  degrees  W.  137  feet  along  the  south  line  of  said  sub- 
division No.  1  to  the  northeast  comer  of  subdivision  No.  2  of  lot 
No.  5.  Thence  south  20  degrees  W.  2,003  feet  along  the  east 
line  of  subdivisions  two  and  three  to  the  southeast  comer  of  sub- 
division No.  3  on  the  south  line  of  lot  No.  6  of  the  west  half  of  the 
Luke  Moore  league.  Thence  south  70  degrees  W.  851  44-100 
feet  along  said  south  line  to  the  southeast  comer  of  lot  No.  5  of 
the  west  half  of  the  Luke  Moore  league,  according  to  Power's 
survey.  Thence  north  20  degrees  E.  along  Power's  line  to  the 
place  of  beginning,  containing  37  5-100  acres  of  land  and  being 
tract  No.  4  in  the  subdivision  of  said  lot  5  as  made  in  p^iition 
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in  suit  of  Thacker  v.  Thacker,  as  per  map  on  page  482,  volume 
8,  of  the  minutes  of  the  Eleventh  District  Court  of  Harris  County, 
Texas/' 

The  defendants  pleaded  not  guilty^  and,  specially,  that  they 
*'are  the  owners  of  29%  acres  out  of  lot  No.  6  of  the  subdivision 
of  the  west  half  of  Luke  Moore  league,  made  by  Henry  Trott,  a 
plat  of  which  is  recorded  in  book  C,  page  276,  record  of  deeds  for 
Harris  County.  Beginning  at  Koehler's  southwest  corner  on  the 
west  line  of  said  lot  No.  6,  Trott  survey.  Thence  south  70  degrees 
E.  along  Koehler's  south  line  250  varas  to  a  stake.  Thence  south 
20  degrees  W.  656  varas  to  the  south  line  of  lot  No.  6.  Thence 
north  70  degrees  W.  along  the  south  line  of  said  lot,  6,250  varas 
to  its  southwest  comer.  Thence  north  20  degrees  E.  656  varas 
to  the  place  of  beginning.  Defendants  further  say  that  said  29% 
acres  lie  in  lot  No.  6  of  the  west  half  of  Luke  Moore  league  accord- 
ing to  the  Henry  Trott  survey,  and  not  in  lot  No.  5.'*  They  also 
disclffimed  all  Ibe  land  sued  for  except  the  29%  acres  above  de- 
scribed. 

Pending  the  suit  Schwartz  sold  the  land  to  I.  Eapner,  who  made 
himself  party  plaintiff  and  the  suit  was  prosecuted  in  his  name.  The 
case  was  tried  before  a  jury,  who  returned  a  verdict  in  favor 
of  plaintiff,  Eapner,  for  the  29%  acres  described  in  defendants' 
answer,  whereupon  judgment  was  rendered  in  favor  of  plaintiff 
for  the  37  5-100  acres  sued  for,  which  fixed  and  established  the 
boundary  lines  thereof  in  accordance  with  the  field  notes  set  out  in 
plaintiff's  petition. 

From  tMs  judgment  the  defendants  have  appealed,  and  insist 
on  the  following  assignment  of  error:  "The  court  erred  in  over- 
ruling defendants'  motion  for  new  trial  on  the  first  ground  set 
forth  therein,  towit:  Because  the  verdict  and  judgment  was  wholly 
against  the  evidence  and  was  unsupported  thereby  in  this:  The 
jury  found  by  its  verdict  that  the  29%  acres  in  controversy  is 
located  in  lot  No.  5.  The  plaintiff  and  defendants  entered  into  the 
following  agreement:  'It  is  agreed  between  plaintiff  and  defendants 
that  plaintiff  has  a  regular  chain  of  title  to  the  land  described 
in  his  petition,  provided  it  is  located  in  lot  No.  5  of  the  west  half 
of  Luke  Moore  league,  and  that  defendants  have  a  regular  chain 
of  title  to  the  29%  acres  claimed  by  them  in  their  first  amended 
original  answer,  if  it  is  in  lot  No.  6.  Both  claiming  according  to 
the  plat  recorded  in  book  C,  page  276.  This  agreement  has  no 
effect  on  limitation  and  applies  only  to  record  title.'  The  evidence 
conclusively  shows  that  the  29%  acres  in  controversy  is  located 
in  lot  No.  6,  according  to  the  Trott  survey  and  plat  referred  to 
in  said  agreement." 

The  agreement  as  copied  in  the  assignment  was  made  between 
the  parties  upon  the  trial.  Below  is  a  copy  of  the  plat  referred  to 
in  the  agreement  as  it  appears  from  the  record. 
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**The  plat  on  opposite  page  represents  the  west  half  of  Luke  Moore's 
league  of  land  as  surveyed  by  me  for  the  executor  of  Stephen  F.  Austin, 
deceased,  June  15,  1838.     H.  Trott,  D.  S. 

'^Kecorded  Dec.  18,  1838,  at  6  o'clock,  p.  m.,  by  me,  J.  A.  South- 
wayd,  Clk.  &  Bee.  Pro.  tern. 


^^State  of  Texas, 
'County  of  Harilis, 

%  Geo.  Jones,  Clerk  of  the  County  Court  in  and  for  said 
State  and  County,  do  hereby  certify  that  the  above  map  is  a  true 
and  correct  copy  of  the  plat  of  the  west  half  of  the  Luke  Moore 
league  of  -land  as  the  same  appears  of  record  in  the  Deed  Eecords 
of   said    County.     Vol.    'C,'   page   276. 

**Witnes8  my  hand  and  the  seal  of  said  court  at  oflSce  in  the 
City  of  Houston,  Texas,  this  32d  day  of  Dec,   1905. 

"Geo.  Jones,  Clerk  County  Court, 

"Harrifi  Co.,  Texas. 
'^y.   H.  L.   Washburn,   Deputy.'' 

This  plat,  as  is  shown  by  certificate  attached,  is  of  the  west  half 
of  the  Luke  Moore  league,  as  surveyed  by  H.  Trott  on  June  15, 
1838.  The  issue,  then,  is  whether  the  29^  acres  in  controversy 
is  on  lot  5  or  lot  6,  as  designated  on  the  plat  of  the  survey.  If  it 
is  on  the  former,  it  is,  according  to  the  agreement,  plaintiff's  land 
and  he  is  entitled  to  recover;  if  on  the  latter  he  has  no  such 
right.  The  burden  of  proof  is  on  him  to  show  that  such  part  of 
the  land  is  on  lot  5,  according  to  the  plat  of  the  survey  made  by 
Trott  of  the  west  half  of  the  Luke  Moore. 

The  crucial  test  of  the  real  location  upon  the  ground  of  lot 
No.  5,  as  well  as  all  other  lots  designated  on  the  plat,  is  not 
where  the  west  line  of  the  Luke  Moore  was  originally  run,  or 
whether  such  original  line  is  the  east  line  of  the  Tierwester  as  it 
was  first  surveyed  or  is  now  recognized;  but  where  was  it  in  fact 
located  by  the  survey  represented  by  the  plat  according  to  which 
the  plaintiff  claims?  It  is  true  that  if  the  west  line  of  the  west 
half  of  the  Moore  survey,  as  represented  on  the  plat,  was  in 
fact  run  by  Trott,  or,  if  run  by  him,  can  not  be  identified,  the 
actual  location  of  the  west  line  of  the  Luke  Moore,  if  it  can  be 
traced  as  originally  run,  may  be  evidence  tending  to  show  where 
the  west  line  according  to  the  plat  made  by  Trott  was  run,  or 
intended  to  be  placed  upon  the  ground  by  him.  But  the  identifica- 
tion of  the  west  line  of  the  Luke  Moore  as  it  was  originally  run 
on  the  ground  would  by  no  means  be  conclusive  that  it  and  the 
west  line  ns  represented  on  the  plat  of  the  survey  made  by  Trott 
are  identical.  Therefore,  we  will  not  trouble  ourselves  to  ascertain 
where  the  west-  line  of  the  Luke  Moore  or  the  east  line  of  the 
Tierwester  {which  should  be  identical)  is,  as  originally  run,  or  with 
conflicting  Tiews  of  surveyors  and  others  as  to  where  such  lines  can 
now  be  found  on  the  ground;  but  will  direct  our  attention  to  the 
real  issue  in  the  case,  that  is :  where  are  lots  5  and  6  in  -relation  to 
each  other  according  to  the  plat  of  the  survey  made  by  H.  Trott 
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on  June  15,  1838,  of  the  west  half  of  the  Luke  Moore  survey? 
It  is  patent  from  a  glance  at  the  plat  that  there  can  be  no  conflict 
between  these  lots  if  the  plat  represents  the  west  half  of  the  Luke 
Moore  league  of  land  as  surveyed  by  H.  Trott  for  the  executor  of 
Stephen  P.  Austin,  deceased,  on  June  15,  1838,  If,  then,  it  was 
surveyed,  as  is  certified  by  the  surveyor,  the  29%  acres  in  con- 
troversy lies  wholly  in  one  lot  or  the  other.  The  burden  of  proof  is 
upon  the  plaintiff  to  show  that  it  lies  in  lot  5  according  to  said  plat 

If  a  survey,  as  represented  by  the  plat,  was  actually  made  by 
Trott,  then  there  is  no  evidence  tending  to  show  that  the  land 
in  controversy  lies  in  lot  6,  as  is  claimed  by  plaintiff;  but  it  is 
unquestionably  in  lot  6,  as  is  contended  by  the  defendants.  There- 
fore, the  solution  of  the  entire  controversy  depends  upon  whether 
the  evidence  is  sufficient  to  show  that  the  plat  does  not  represent 
a  survey  actually  made  by  Trott  of  the  west  half  of  the  Luke 
Moore  league.     The  burden  of  proving  it  is  upon  the  plaintiff. 

That  the  plaintiff  realizes  the  determination  of  the  controveny 
largely  depends  upon  the  solution  of  this  question,  is  shown  by  his 
assertion  in  his  brief  of  this  proposition:  "There  is  no  evidence 
that  Henry  Trott  ever  went  on  the  ground  and  established  the  lines 
of  lots  5  and  6,  or  any  other  lines  of  the  subdivision  of  the  west 
half  of  the  Luke  Moore  league.  The  circumstances  would  tend 
strongly  to  show  that  the  map  or  plat  made  by  Trott  was  chimney- 
corner  work,  and  that  he  never  subdivided  the  land  on  the  groimd, 
or  established  the  lines  in  accordance  with  the  map  made  by 
him.  The  issue,  then,  was  not  where  Trott  located  tiie  lines  on 
the  ground,  but  where  a  correct  survey  would  place  the  lines  of 
the  subdivision  according  to  the  map  made  by  Trott.*' 

In  the  absence  of  evidence,  the  presumption  must  be  indulged 
that  the  surveyor  actually  surveyed  all  lines  called  for  by  him 
in  the  survey  certified  to  by  him.  Maddox  v.  Fenner,  79  Texas,  279; 
Stensoff  V.  Jackson,  89  S.  W.  Bep.,  445.  Therefore,  the  burden 
of  proving  that  the  survey  represented  by  the  plat  was  not  made 
upon  the  ground,  was  upon  the  plaintiff.  Worthington  v.  Baugh- 
man,  84  Texas,  480. 

While  the  proposition  quoted  from  plaintiff's  brief  indicates  that 
his  counsel  realize  the  importance  of  it  being  shown  that  no  achial 
survey,  as  represented  by  the  plat,  was  made,  it  at  the  same  time, 
denotes  that  they  have  overlooked  the  principle  that  the  burden  of 
proving  that  it  was  not  made  on  the  ground  was  upon  the  plaintiff, 
and  not  upon  the  defendant  to  show  that  it  was.  It  might  be 
conceded  tiiat  ^'there  is  no  evidence*'  (save  the  certificate  attached 
to  the  plat)  "that  Henry  Trott  ever  went  on  the  ground  and 
established  the  lines  of  lots  5  and  6,  or  any  otiier  lines  of  the 
subdivision  of  the  west  half  of  the  Luke  Moore  league,*'  yet  this 
would  not  discharge  the  burden  upon  the  plaintiff  to  show  that  the 
survey  represented  by  the  plat  was  not  actually  made  by  him  upon 
the  ground.  N"or  can  we  find  any  evidence  that  warrants  plaintiffs 
assertion  that  "the  circumstances  would  tend  to  diow  that  the 
map  or  plat  made  by  Trott  was  'chimney-comer*  work,  and  that 
he   never   subdivided   the   land   on   the   ground    or   established  the 
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lines  in  accordance  with  the  map  made  by  him."  On  the  contrary, 
it  seems  to  us  that  all  the  circumstances  have  a  different  tendency; 
and  that  there  is  not  a  fact  or  circumstance  developed  by  the 
testimony  which  is  at  all  inconsistent  with  the  theory  that  the 
survey  was  actually  made  upon  the  ground  as  represented  by  the 
plat  or  map.  There  are  circumstances  tending  to  show  that  the 
west  boundary  line  of  the  survey  as  run  by  Trott  was  not  the  real 
line  of  the  survey  as  actually  run  when  originally  located.  And  if 
the  issue  was  whether  the  line  run  by  him  is  the  same  as  the  west 
boundary  line  of  the  Moore  league  and  the  east  boundary  line  of 
the  Tierwester,  there  would  be  some  evidence  to  support  plaintiff^s 
theory  of  this  case,  for  it  is  apparent  from  the  evidence  that  the 
line  designated  as  the  Trott  line  is  not  the  line  which,  plaintiff 
produced  evidence  to  prove  is  the  west  line  of  the  Moore  league. 

There  are  two  lines,  each  of  which  is  claimed  to  be  the  west 
line  of  the  Luke  Moore  league,  one  designated  by  the  witnesses 
as  the  'T'rott  line*'  and  the  other  as  the  'Towers  line."  The  first 
is  claimed  to  have  been  run  by  Trott  when  he  made  the  'survey 
designated  by  the  plat  as  the  west  half  of  the  league.  The  other 
was  run  by  Powers  in  1860,  twenty-two  years  after  Trott  made 
the  plat  of  his  survey.  The  line  designated  as  the  Trott  line  is 
125  varas  west  of  the  one  ran  by  Powers,  which  is  claimed  by 
the  plaintiff  to  be  the  west  boundary  line  of  the  Moore  league. 
If  this  claim  is  correct  the  line  recognized  as  the  Trott  line  is, 
of  course,  126  varas  west  of  the  west  line  of  the  Moore  league 
and  would  place  the  west  line  of  the  western  tier  of  the  lots, 
which  includes  lot  6,  that*  distance  upon  the  Tierwester  survey  whose 
east  line  is  the  w^  boundary  line  of  the  Moore  league.  This, 
however,  if  the  survey  was  actually  made  by  Trott  as  indicated  by 
the  plat,  would  not  affect  the  lots  in  any  tier  except  the  western 
one;  for  the  west  line  of  none  of  the  tiers  east  of  it  could  be 
pushed  correspondingly  further  east,  but  would  remain  unchanged, 
each  lot  retaining  its  boundary  lines  as  originally  run  and  all  the 
land  lying  within  them.  But  each  of  the  lots  in  the  western  tier, 
including  5,  would  lose  so  much  of  its  land  as  lay  upon  the  Tier- 
wester. It  is  for  this  reason,  we  have  intimated  that  it  can  make 
no  difference,  so  far  as  the  question  involved  in  this  case  is  con- 
cerned, whether  the  line  designated  as  the  Trott  line  is  the  original 
west  boundary  line  of  the  Moore  league  or  not,  if  Trott  actually 
ran  the  lines  on  the  ground  delineated  on  the  plat  of  his  survey. 

As  we  have  said,  it  must  be  presumed,  in  the  absence  of  evidence 
to  the  contrary,  that  Trott  did  make  an  actual  survey  and  run 
the  lines  on  the  ground,  as  indicated  by  the  plat  certified  to  by 
him.  That  he  did,  is  apparent  from  the  plat  itself,  which,  upon  its 
face,  bears  such  inherent  evidence  of  the  fact  as  to  render  it 
almost  irrefragable.  It  is  inconceivable  to  us  how  a  survey,  which 
gives  course  and  distance  of  each  line,  the  bearing  trees  of  the 
several  lots,  the  distance  at  which  the  lines  cross  a  certain  stream 
and  the  witness  trees  at  the  point  of  crossing,  with  the  minutiae, 
can   be   platted  without  its  having  berai   actually   made  upon   the 
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ground.     No,  "these  things  were  not  done  in  a  corner,"  but  upon 
the  ground  with  a  Jacob-staff,  chain  and  compass. 

When  Powers,  in  1860,  undertook  to  run  the  lines  of  the  subdi- 
vision   of    the    west    half    of    the    Luke    Moore    league    made    by 
Henry   Trott   in   1838,   he   found   and   traced   an   old  marked   line 
extending  from   what  he  at  first  took  to  be   the  northwest  comer, 
but  being  unable  to   find   the  marks  indicative  of   the  line  further 
than    1,800    varas   south    of    such    corner,   he    concluded    that    there 
was  a  mistake  somewhere  and  went  125  varas  east  of  the  supposed 
comer,   and   found   and   ran   its   entire  length    an   old   marked   line 
which  he  took  to  be  the  west  line  of  the  Luke  Moore  and  the  east 
line    of    the    Tierwester    survey.      The    line    Powers    first   began    to 
run  was  afterwards  traced  from  the  southwest  comer  by  old  marks 
on   trees   along  it  by  surveyors  to  where   it  was  lost  by   him,   and 
taken  by  them   to  be  the  west  line  of  the  survey.     From   the  day 
Powers  undertook  to  make  the  survey  until  now,  the  one  line  has 
been   called    the    "Trott    line,"    and   the   other    the    "Powers    line." 
And  ever  since  conflicting  opinions  have  been  entertained  regarding 
them,   it  being  claimed   on   the  one  hand   that   the  Trott  line   was 
the  true  west  boundary  line  of  the  Luke  Moore,  and  on  the  other 
that  it  is  the  Powers  line.     As  we  have  said  it  is  not  material  to  the 
issue  in  this  case  which  is  the  real  west  boundary  line  of  the  Moore 
league   and   east   boundary   line   of   the   Tierwester.     But   let   it   be 
admitted  for  the  sake  of  argument  that  it  is  the  Powers  line.     Then, 
how  is  the  Trott  line  accounted  for?     It  was  mn  there  as  shown 
by   old   marks   upon   trees   by   which   it   was   traced.     Who   ran   the 
line    and    marked    it    upon    the   ground?      Not    the    surveyor    who 
located   and   surveyed   the   Moore  league,   for   the   west  line   as   run 
by  him   is,  according  to  what  has  been  conceded,   the  Powers   line, 
and  the  survey  can  have  but  the  one  west  boundary  line.     Then, 
what  could  have  been  the  purpose  or  object  of  running  a  parallel 
line  125  varas  west  of  it?     For  it  was  not  run   just  for  the  fun 
of  the  thing.     Its  being  there  can  be  accounted  for  upon  no  other 
theory   than   that   it   was   run   there   by   Henry   Trott.     Upon   what 
theory   does   this   rest,    and   why   did  he   run   the   line?     The   west 
half  of  the  Luke  Moore  league  in   1838  belonged  to  the  estate  of 
Stephen  P.   Austin.     Henry   Trott  was  employed   that  year  to   run 
the  dividing  line  between  the  east  and  west  half  of  the  league  and 
subdivide  the  half  owned  by  Austin's  estate.     An  old  line  2,500  varas 
east  of  the  line  known  as  the  Trott  line  running  parallel  with  it, 
is   found  upon   the   ground   which   is,   and   always   has   been,   recog- 
nized as   the  dividing  line  between  the  east  and  west  half  of  the 
Moore   league.     This   is   not   disputed   by   any   one   and   never   has 
been.     The  line  running  east  and  west  of  each  lot  as  shown  by  the 
plat   of   the    survey   made   by   Trott   is    500    varas   long,    and    the 
lengths  of  five  lots,  aggregate  2,500  varas,  which  make  the  distance 
between  the  division  line  of  the  league  and  the  'TTrott  line,''  and 
gives  each  lot   shown   upon   the  plat  its   complement   of  land.     If 
the    Power's    line    should   be    taken    as    the    line    run   by    Trott    in 
making  the  survey  indicated  by  the  plat,  as  is  before  shown,  this 
distance  of  2,500   varas  would  not  be  attained.     Hence^  the  con- 
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elusion  can  not  be  escaped  that  the  line  designated  as  the  Trott 
line  is  the  west  boundary  line  of  the  west  half  of  the  Luke  Moore 
league  as  surveyed  by  Henry  Trott  on  June  15,  1838.  In  view 
of  this,  it  can  make  no  difference  in  this  case  whether  any  other 
lines  than  the  one  dividing  the  league  and  that  called  the  Trott 
line  were  run  or  not  when  the  survey  represented  by  the  plat  was 
made.  And  it  might  be  conceded  that  in  every  other  respect,  it 
was  a  ^'chimney-corner*'  survey,  yet  this  would  not  entitle  plaintiff 
to  recover  as  part  of  lot  5  any  land  lying  more  than  500  varas 
east  of  the  line  known  as  the  "Trott  line;"  for  it  is  the  west 
boundary  line  of  lot  5,  according  to  the  plat  made  by  Trott,  under 
which  he  admittedly  holds,  and  the  lot  can  extend  no  further  east 
of  it  than  500  varas.  But  as  before  stated,  the  evidence  is  amply 
8u£Qeient  to  show  that  the  lines  of  each  lot  designated  on  the  plat 
were  actually  run  and  marked  by  Trott  upon  the  ground  when  he 
made  the  survey  represented  by  the  plat. 

As  there  is  no  evidence  tending  to  show  that  the  29^/^  acres  in 
controversy  is  located  in  lot  No.  5  of  the  west  half  of  the  Luke 
Moore  league,  as  claimed  by  plaintiff  "according  to  plat  recorded 
in  book  C.,  page  276,*'  but,  on  the  contrary,  it  is  conclusively  , 
shown  that  it  is  located  in  lot  No.  6,  according  to  said  plat,  the 
judgment  of  the  district  court  is  reversed,  and  judgment  is  here 
rendered  in  favor  of  plaintiff  on  defendants*  disclaimer  for  all  the 
land  described  in  his  petition  except  the  29^^  acres  described  in 
defendants'  first  amended  original  answer,  and  as  to  that  land 
it  is  ordered  adjudged  and  decreed  by  this  court  that  the  plaintiff 
take  nothing  by  his  suit  and  that  the  defendants  go  hence  without 
day 

Reversed  and  rendered. 

Writ  of  error  dismissed  for  want  of  jurisdiction. 


Bebecoa  Adahs  et  al.  v.  A.  H.  Bartell. 

Decided  May  8,  1007. 

1. — ^Promissory  Note — ^Attorney's  Fee— Pleadinsr  and  Proof. 

Where  a  promissory  note  stipulates  for  an  attorney's  fee  if  the  note  is 
placed  in  the  hands  of  an  attorney  for  collection,  in  case  of  suit  upon  the 
note  it  is  necessary  to  plead  and  prove  that  the  same  has  been  so  placed. 
But  if  the  stipulation  is  that  the  attorney's  fee  shall  be  paid  in  case  suit 
is  brought  on  the  note,  it  is  not  necessary  to  plead  or  prove  the  suit,  for  that 
fact  is  established  by  the  proceeding  itself. 

2. — ^Bebt  of  Ancestor— Assumption  by  Heirs. 

Although  heirs  may  not  be  liable  for  the  debts  of  their  ancestor,  still  if 
they  assume  the  same  by  executing  their  note  therefor  with  mortgage  upon 
land  inherited  from  such  ancestor  which  otherwise  would  be  exempt,  they  there- 
by make  such  debts  their  own  and  their  obligation  may  be  enforced. 

8. — ^Pretended  Vendor's  Lien — ^Knowledge  of  Facts — ^Homestead  Exemption. 

Evidence  considered,  and  held  to  show  that  the  purchaser  of  a  note  purport- 
ing to  have  been  given  for  the  purchase  money  of  land,  knew  that  sudi  was 
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not  the  fact,  and  that  the  land  on  which  a  lien  was  giyen  to  secure  the  note, 
was  the  homestead  of  one  of  the  makers. 

4. — ^Wldow — ^Mortgage  of  Homestead. 

A  widow  may  mortgage  her  homestead. 

5. — Speoiflo  Lien — ^Pleading  and  Proof. 

The  designation  by  a  plaintiff  of  the  lien,  which  he  seeks  to  have  foreclosed, 
as  a  vendor's  lien,  will  not  preclude  the  court  from  foreclosing  the  lien,  though 
it  prove  to  be  a  mortgage  lien. 

6. — ^Homestead — ^Foreclosure  of  Lien — Wife  not  Heeessary  Party,  When. 

In  a  suit  to  foreclose  a  lien  upon  the  homestead,  the  wife  is  not  a  necessary 
party  when  her  homestead  right  could  not  defeat  the  foreclosure. 

7. — ^lEarried  Woman — Judgment  Against. 

It  is  error  to  render  a  personal  judgment  against  a  married  woman  who  is 
sued  with  her  husband  for  a  community  debt. 

8. — ^Incnmbranoe — ^Adjustment  of  Equities. 

Out  of  a  tract  of  land  incumbered  by  mortgage  the  children  conveyed  to 
the  surviving  widow  a  certain  number  of  acres  in  severalty  in  consideration  of 
her  releasing  her  homestead  claim  to  the  remainder  of  the  land.  In  a  suit  by 
the  creditor  to  foreclose  the  mortgage  it  was  error  to  charge  the  portion  of 
the  land  relinquished  to  the  children  with  the  debt,  and  exempt  that  set  aside 
to  the  widow,  in  the  absence  of  evidence  that  the  children  had  aasumed  the 
payment  of  the  mortgage  debt. 

Appeal  from  the  District  Court  of  Brazoria  County.  Tried  helow 
before  Hon.  Wells  Thompson. 

Munson  £  Munson,  for  appellants. — Attorney's  or  collection  fees 
can  not  be  recovered  in  a  suit  upon  a  note  unless  a  provision  to  that 
effect  is  embodied  in  the  note  itself  and  it  is  alleged  in  the  pleading 
and  proven  upon  the  trial  that  such  provisions  in  the  note  as  to  pay- 
ment of  attorney's  or  collection  fees  have  been  complied  with.  Mad- 
dox  V.  Craig,  80  Texas,  600. 

A  married  woman  living  with  her  husband  on  his  separate  land, 
claiming,  using,  occupying  and  enjoying  the  same  as  a  homestead,  and 
having  no  other,  is  a  proper  and  necessary  party  to  a  suit  to  fore- 
close a  lien  upon  said  homestead,  to  have  the  same  sold,  and  the  hus- 
band and  wife  dispossessed.  Swearingen  v.  Baaeett,  65  Texas,  267; 
Mexia  v.  Lewis,  12  Texas  Civ.  App.,  102;  Tracy  v.  Harbin,  89  S. 
W.,  Rep.,  1000;  Griffie  v.  Maxey,  58  Texas,  211. 

A  personal  judgment  can  not  be  rendered  againrt  a  married  woman 
unless  the  same  has  been  contracted  by  her  for  necessaries  of  life,  or 
for  the  preservation  and  safe  keeping  of  her  separate  estate.  Smith  v. 
Wilson,  32  S.  W.  Rep.,  434;  Sigal  v.  Miller,  25  S.  W.  Rep.,  101' 

E.  N.  Krause  and  W.  S.  S proles,  for  appellee. 

JAMES,  Chief  Justice. — The  petition  of  Bartell  was  to  recover 
on  a  note,  expressing  a  vendor's  lien  on  land,  and  to  foreclose  the 
lien. 

The  answers  consisted  of  a  general  denial  and  special  matters  sum- 
marized in  appellants'  brief  as  follows:     They  denied  that  the  note 
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was  for  purchase  money  of  the  land^  denied  that  the  land  was  liable 
for  the  payment  of  the  note^  claimed  homestead  on  the  land,  and  that 
the  land  had  descended  to  them  freed  from  any  and  all  debts  for 
which  it  was  given.  We  shall  add  to  this  statement  of  what  the  an- 
swer set  up,  in  order  to  present  the  issues  more  clearly. 

Defendants  alleged  that  they  were  the  children  of  July  Adams 
by  his  first  wife,  Evaline,  and  that  the  land  in  question  was  com- 
munity property  of  that  marriage.  That  when  he  died  in  March,  1901, 
the  land  in  question  was  his  homestead,  and  that  he  left  surviving 
him  said  children  and  his  third  wife  BebecOEi.  That  he  owed  some 
debts  but  none  for  purchase  money  of  the  land  or  for  taxes  or  im- 
provements thereon  and  that  the  land  descended  to  them  freed  from 
such  debts.  That  W.  S.  Sproles,  to  whom  the  note  sued  on  was  given, 
was  their  attorney  at  law,  and  upon  his  advice  and  representation 
that  said  debts  were  a  charge  on  the  estate  and  had  to  be  satisfied 
out  of  it,  they  executed  to  him  on  March  20,  1901,  a  deed  to  the  land 
which  recited  as  the  consideration  the  sum  of  $10  and  the  employ- 
ment of  him  to  manage,  hypothecate,  mortgage  or  sell  the  land  to 
pay  said  debts  and  their  own  debts  not  to  exceed  $500,  which  deed 
was  recorded  on  March  27.  That  on  the  same  day  Sproles  executed 
to  them  a  deed,  by  special  warranty,  of  the  land,  which  was  likewise 
recorded  on  March  27.  The  consideration  of  this  last  named  deed 
was  the  vendor's  lien  note  sued  on.  That  said  instruments  were  in- 
tended only  as  a  mortgage  and  security  for  the  payment  of  said  debts. 
That  defendants  were  induced  to  believe  by  Sproles  that  the  property 
was  subject  to  the  debts  of  their  father,  and  reposing  confidence  in 
this  they  executed  the  papers.  That  the  whole  transaction  was  a 
wrongful  and  illegal  attempt  on  the  part  of  Sproles  and  of  plaintiff 
to  secure  the  plaintiff  and  collect  said  debts,  and  that  plaintiff  had 
notice  of  the  facts  when  he  acquired  the  note.  The  prayer  was  that 
plaintiff  take  nothing;  that  defendants  have  judgment  cancelling  said 
instruments  as  a  cloud  on  their  title  and  for  general  relief.  The  case 
was  tried  by  the  court  and  decree  was  for  plaintiff. 

We  overrule  the  first  and  second  assignments  of  error.  The  note 
sued  on  was  sufficiently  before  the  court  as  evidence.  It  called  for 
ten  percent  attorney's  fee  "in  the  event  default  is  made  in  the  pay- 
ment of  this  note  at  maturity  and  it  is  placed  in  the  hands  of  an 
attorney  for  collection,  or  suit  is  brought  on  the  same."  Had  this 
stipulation  been  simply  for  the  attorney's  fee  if  the  note  should  be 
placed  in  the  hands  of  an  attorney  for  collection,  it  would  have  been 
necessary  for  the  petition  to  allege  that  it  had  been  so  placed.  Mad- 
dox  V.  Craig,  80  Texas,  600.  But  the  note  also  made  the  attome3r's 
fee  payable  upon  default  at  maturity  and  suit  brought  on  same.  It 
was  not  necessary  for  the  petition  to  allege  that  suit  had  been  brought 
on  same,  for  that  fact  was  apparent  and  established  by  the  proceeding 
itself.  Kerr  v.  Morrison,  25  S.  W.  Bep.,  1011;  McAnally  v.  Vickry, 
79  S.  W.  Hep.,  858. 

The  other  numerous  assignments  of  error  relate  to  the  judgment  as 
not  being  such  as  the  testimony  demanded.  The  judge  did  not  file 
any  conclusions.  His  judgment  must  be  approved  upon  any  theory 
of  the  evidence  by  which  it  can  be  supported.    An  understanding  of 
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the  testimony  is  therefore  indispensable.  The  evidence  shows  that  de- 
fendants had  an  interest  in  the  property  by  inheritance  from  their 
mother;  also  that  July  Adams  had  continued  to  use  it  as  homestead 
(it  being  less  than  200  acres)  up  to  the  time  of  his  death,  and  that 
defendants  then  became  the  owners  of  it  all.  Defendants  did  not 
personally  owe  the  debts  left  by  July  Adams,  amounting  to  about 
$200;  they  were  the  debts  of  July  Adams,  and  it  is  defendants' 
contention  that  the  land  being  his  homestead  when  he  died,  his  in- 
terest descended  to  defendants  freed  from  said  debts.  We  do  not 
think  a  discussion  of  this  particular  question  at  all  necessary,  because 
if  correct,  the  fact  is  that  they  themselves  gave  the  note  with  a  lien 
upon  the  land  and  thereby  made  the  debts  and  lien  their  own,  and 
this  litigation  is  not  between  themselves  and  Sproles  but  with  a  third 
party,  who,  as  we  shall  see  hereafter,  occupies  the  position  of  an  in- 
nocent purchaser  of  the  note,  as  to  such  matters. 

It  was  admitted  by  Sproles  that  he  advised  them  that  the  debts 
of  July  Adams  were  a  charge  on  his  estate,  and  he  testified  he  told 
them  that  the  horses,  mules  and  implements  on  the  place  were  more 
than  sufiBcient  to  pay  the  debts,  but  that  they  preferred  to  not  dispose 
of  the  personalty,  as  it  would  leave  them  notiiing  to  work  the  land 
with,  and  under  these  circumstances  they,  upon  his  advice,  executed 
the  papers  in  the  form  they  were  given  for  the  purpose  of  satisfying 
the  debts.  According  to  Sproles^  testimony,  the  debts  so  to  be  dis- 
charged consisted  of  a  judgment  held  by  Bartell  against  July  Adams, 
amounting  to  about  $100  and  sundry  other  small  bills,  the  whole 
being  in  the  neighborhood  of  $200,  and  the  remainder  to  make  up 
the  sum  of  $500  consisted  of  a  fee  or  retainer  which  they  agreed  to 
pay  him  to  defend  the  estate  against  a  litigation  expected  to  be 
brought  against  the  estate  on  behalf  of  the  heirs  of  the  second  wife 
of  July  Adams^  which  services  Sproles  agreed  to  render  and  was 
ready  to  perform. 

There  was  ample  testimony  to  support  a  finding  by  the  court  in  ac- 
cordance with  said  testimony  of  Sproles,  which,  if  the  court  believed, 
as  it  had  the  right  to  do,  is  conclusive  upon  us  as  to  his  good  faith, 
and  the  absence  of  actual  fraud  on  his  part.  Defendants  certainly  had 
the  right  to  make  a  contract  in  reference  to  such  matters,  and  whether 
they  were  obligated  to  pay  their  father's  debts  or  not,  they  had  a 
right  to  adopt  and  undertake  to  pay  them  and  give  a  lien  upon  their 
property  in  respect  to  them.  It  may  be  that  Sproles  was  mistaken 
in  his  advice  to  them,  and  that  the  papers  were  executod  by  defend- 
ants under  such  a  mutual  mistake,  as  would  have  entitled  them  in  a 
controversy  with  him,  to  have  them  set  aside.  But  this  controversy 
is  not  with  Sproles,  but  with  a  third  party  who  claims  to  be  an 
innocent  purchaser  of  the  note. 

We  would  be  bound,  in  the  absence  of  any  finding,  to  conclude 
that  the  court  found  Bartell  to  have  been  an  innocent  purchaser  if 
there  was  evidence  from  which  it  could  have  made  such  finding. 
The  recitals  of  the  decree  indicate  that  the  court  so  found.  The  tes- 
timony was  sufficient  to  support  a  finding  that  he  had  no  notice  that 
the  papers  had  been  given  under  a  mistake  or  under  any  other  cir- 
cumstances constituting  a  defense  against  the  note  in  whole  or  in 
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part.  Whether  or  not  he  had  suflBcient  knowledge  to  put  him  upon 
inquiry  as  to  such  a  defense  or  defenses  was  at  most,  a  question  of 
fact,  not  of  law;  and  in  deference  to  the  judgment  of  the  court  we 
are  bound  to  find  that  such  matter  has  been  settled  against  defendants. 

However,  while  the  evidence  would  support  a  finding  that  Bartell 
did  not  know  of  any  mistake,  or  imposition,  or  otherwise  than  that 
defendants  owed  the  money  and  had  voluntarily  obligated  themselves 
to  pay  the  amount  of  the  note,  there  was,  we  think,  enough  in  the 
evidence  to  show  clearly  that  he  knew  the  note  was  not  really  a  vendor^s 
lien  on  the  property,  but  that  it  was  nothing  more  than  an  ordinary 
mortgage.  The  evidence  which  we  think  indubitably  leads  to  this 
conclusion  is  that  when  Sproles,  about  a  week  after  the  note  had 
been  given,  offered  it  to  Bartell,  and  told  him  it  was  good  paper, 
Bartell  said  he  would  buy  it  if  a  suflScient  deduction  was  made  for 
his  money  to  pay  him  ten  percent  instead  of  eight  percent,  and  also 
pay  his  judgment.  This  was  done  and  he  took  the  note,  paying 
about  $380  in  money.  The  fact  is  that  although  the  note  purported 
to  be  property  of  Sproles  for  land  conveyed  by  him  to  the  makers 
thereof,  Bartell  proposed  as  a  condition  to  its  purchase  the  deduction 
of  the  amount  of  the  judgment  he  had  against  July  Adams.  This 
shows  that  he  understood,  or  had  explained  to  him  by  Sproles,  the 
purpose  for  which  the  note  and  lien  had  been  given,  that  it  was  to 
raise  money  to  pay  certain  debts,  including  BartelPs  judgment,  and 
that  it  was  not,  iu  fact,  a  vendor's  lien.  How  else  can  it  be  explained 
that  Bartell  would  receive  the  idea  that  his  judgment  should  go  in 
afi  part  of  the  purchase  price  of  the  note  ?  The  instruments  in  reality 
constituted  no  vendor's  Uen  and  their  legal  efiEect  was  simply  to  create 
an  ordinary  lien  on  the  property  and  Bartell  must  have  understood 
this.  Under  these  circumstances  his  case  must  stand  or  fall  upon  the 
theory  of  a  mortgage,  just  as  if  the  paper  had  so  expressed  the  lien. 
E[nowing  the  true  nature  of  the  instruments  to  be  that  thereby  the 
property  had  been  merely  mortgaged  by  defendants,  the  law  charged 
him  with  knowledge  of  the  fact,  if  it  was  a  fact,  that  those  giving 
the  mortgage  were  at  the  time  living  upon  the  land  as  their  home- 
stead. Such  was  the  status  of  the  defendant,  Gabriel  Adams,  who  was 
married  and  living  upon  the  land  at  the  time,  and  against  him  plain- 
tiff is  for  this  reason  not  entitled  to  assert  a  lien. 

The  case  is  different  as  to  the  other  defendants.  Bebecca  Adams 
was  the  widow  of  July  Adains,  and  she  could  mortgage  even  her 
homestead.  Henry  Adams,  Sarah  Harvey  and  Caroline  Hall  were  un- 
married at  the  time  and  had  no  homestead  right.  The  other  defend- 
ant, Charlotte  Wilson,  and  her  husband,  were  nt)t  living  upon  this 
land  at  the  time.  But  while  the  law  charged  him  with  knowledge 
of  the  fact  of  homestead  because  he  was  dealing  with  what  he  must 
have  known  was  only  a  mortgage,  it  does  not  follow  that  he  was  also 
charged  with  knowledge  of  other  defenses  which  defendants  may  have 
had  against  the  note.  These  views  lead  us  to  sustain  the  judgment, 
giving  plaintiff  a  lien  against  the  interests  of  all  the  defendants, 
with  the  exception  of  that  of  Gabriel  Adams. 

The  above  remarks  dispose  of  what  is  material  to  the  case  and 
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involved  in  the  aflsignments  of  error  Nos.  3  to  10,  inclnsive.  We 
overrule  the  eleventh  and  fifteenth  assignments  for  the  reason  that  we 
have  agreed  with  appellant  that  the  note  was  not  a  vendor^s  lien 
note,  even  in  plaintiff's  hands,  but  was  only  a  mortgage,  and  for  the 
further  reason  that  it  is  our  opinion  that  a  person  sui  juris  may  give 
his  obligation  for  a  debt  that  he  personally  does  not  owe,  and  in  the 
hands  of  an  innocent  purchaser,  the  consideration  can  not  be  ques- 
tioned, and  for  the  further  reason  that  the  form  in  which  the  mort- 
gage was  made,  viz.,  through  their  attorney  and  legal  adviser,  did  not 
invalidate  it  as  a  matter  of  law. 

The  twelfth  assignment  and  propositions  thereunder  will  be  dis- 
posed of  by  stating  first,  that  we  have  held  that  the  note  can  not 
be  treated  as  a  vendor's  lien;  second,  that  we  have  held  that  the 
effect  of  the  instruments  and  the  form  of  the  transaction  had  the 
effect  of  creating  a  mortgage,  as  was  intended. 

The  proposition  under  the  thirteenth  assignment  is  overruled  for 
the  reason  that  the  court  must  have  found  the  facts  referred  to 
against  defendants,  and  for  the  further  reason  that  such  matters  would 
not  be  available  against  an  innocent  purchaser  of  the  note,  which 
fact  the  court  must  also  be  taken  to  have  found.  And  this  finding 
being  taken  into  consideration  the  fourteenth  assignment  should  also 
be  overruled.  Our  reasons  for  upholding  the  conclusion  of  the  trial 
court  that  plaintiff  was  an  innocent  purchaser,  have  been  given.  The 
sixteenth  again  attacks  the  consideration  of  the  note,  and  this  it  is 
not  necessary  to  further  discuss.  We  have  sustained  the  seventeenth 
assignment  by  holding  that  upon  the  interest  of  Gabriel  Adams  plain- 
tiff can  assert  no  lien.  And  we  must  overrule  it  as  to  Caroline  for 
the  reason  that  she  was  unmarried  at  the  time  she  executed  the  papers. 

The  eighteenth  assignment  is  that  the  court  erred  in  rendering 
judgment  for  plaintiff  for  the  reason  that  the  suit  was  brought  to 
foreclose  a  vendor's  lien,  and  the  testimony  developed  the  fact  that 
there  was  no  vendor's  lien.  This  is  overruled.  We  know  of  no  rule 
of  practice  which  would  preclude  the  foreclosure  of  an  ordinary  lien, 
simply  because  pleaded  as  a  vendor's  lien.  Plaintiff  was  nevertheless 
endeavoring  to  enforce  a  lien. 

What  has  been  said  in  this  opinion  disposes  of  the  nineteenth.  A 
discussion  of  it  would  be  repetition. 

The  twentieth  is  that  the  court  erred  in  rendering  judgment  against 
Sarah  Adams,  wife  of  Henry  Adams,  for  the  reason  that  she  did  not 
sign  the  note  and  was  not  made  a  party  defendant.  It  appears  she 
did  not  sign  the  note;  that  Henry  Adams  had  not  married  her  at 
the  time  the  note  was  given.  Nor  was  she  a  party  to  the  suit.  This 
assignment  is  therefore  sustained. 

The  twenty-first  is  that  the  court  erred  in  decreeing  the  interest 
of  Henry  Adams  sold,  for  the  reason  that  at  the  time  of  filing  this 
suit  he  was  married  to  Sarah  Adams  and  they  were  living  upon  his 
one-fifth  part  on  this  land  as  their  home,  and  she  was  therefore  a 
necessary  party  to  a  foreclosure  thereon.  She  was  not  a  necessary 
party.  Jergens  v.  Schiele,  61  Texas,  256;  Central  Coal  Co.  v.  Heniy, 
47  S.  W.  Eep.,  281. 

The  twenty-second  is  that  the  court  erred  in  rendering  any  jud^ 
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ment  for  any  amount  against  Virginia  Adams,  Sarah  Adams,  Char- 
lotte Wilson,  Caroline  Hall  and  Sarah  Harvey  for  the  reason  that 
each  of  them  was  a  married  woman  and  said  judgment  was  not  ren- 
dered for  any  debt  or  obligation  for  which  they  or  either  of  them 
were  liable.  Sarah  Adams  was  for  reasons  already  given  not  subject 
to  any  judgment  in  this  case.  Virginia  was  the  wife  of  Gabriel 
Adams  when  she  signed  the  note,  and  as  her  husband's  interest  was 
not  subject  to  any  lien,  the  judgment  against  her  personally  or  on 
foreclosure  was  improper.  Charlotte  Wilson  was  the  wife  of  Jack 
Wilson  when  she  signed,  so  no  personal  judgment  should  have  been 
rendered  against  her.  Caroline  Hall  and  Sarah  Harvey  were  single 
when  they  signed,  and  personal  judgment  as  well  as  for  foreclosure 
against  them  was  proper. 

The  twenty-third  assignment  complains  of  the  decree  in  that  it 
required  a  certain  twenty  acres  of  the  land,  set  apart  to  Rebecca 
Adams  (the  widow  of  July  Adams),  to  be  sold  after  the  remainder 
of  the  land  had  been  sold,  and  then  only  in  the  event  the  remainder 
did  not  bring  the  amount  of  the  judgment.  It  appears  that  defend- 
ants had  given  to  Bebecca  a  certain  twenty  acres  of  the  land  in  sat- 
isfaction of  her  homestead  claim.  It  was  agreed  by  counsel  that  the 
twenty  acres  ^'as  sold  by  W.  S.  Sproles  to  Eebecca  Adams  was  in 
consideration  of  the  said  Bebecca  Adams  relinquishing  her  right  of 
homestead  in  the  estate  of  July  Adams,  deceased,  and  in  accordance 
with  the  will  of  said  July  Adams,  deceased,  and  we  agree  that  de- 
fendants do  not  claim  any  interest  in  said  twenty  acres,  and  in  consid- 
eration of  the  relinquishment  of  any  claim  that  the  defendants 
might  have  in  said  twenty  acres,  the  said  Bebecca  Adams  waives  her 
homestead  right  in  the  estate  of  July  Adams  deceased."  PlaintiflE 
alleged  in  this  respect  that  "for  and  in  consideration  of  the  other 
defendants  promising  and  agreeing  to  pay  the  $500  note  and  deeding 
to  Bebecca  Adams  off  the  south  side  of  the  said  671/^  acre  tract 
the  twenty  acres,  the  said  Bebecca  Adams  gave  to  them  and  agreed 
that  the  'said  Sproles  should  make  to  them  a  deed  to  all  of  said 
land  deeded  to  them  by  him  and  that  he  should  retain  a  lien  for  the 
payment  of  said  note."  There  was  no  proof  of  the  allegation  that 
the  other  defendants  agreed  to  assume  the  note.  The  proof  was  simply 
that  she  got  the  20  acres  in  return  for  her  abandonment  of  her 
homestead  right.  Under  the  proof  we  see  no  foundation  for  charging 
the  rest  of  the  property  with  the  debt  in  favor  of  her  20  acres. 
Appellee  states  in  his  brief  that  the  other  defendants  had  conveyed 
to  her  the  20  acres  by  warranty  deed,  but  there  was  no  proof  of 
such  fact.    We  think  there  was  error  in  the  decree  in  this  respect. 

The  twenty-fourth  assignment  which  complains  of  the  overruling 
of  a  motion  for  new  trial,  is  not  briefed  so  as  to  entitle  it  to  notice. 
It  refers  to  nothing  but  what  is  embraced  in  the  other  assignments. 

The  errors  found  by  this  opinion  are  all  such  as  may  be  rectified 
in  this  court.  The  decree  will  be  reformed  so  as  to  relieve  the  1-5 
undivided  interest  of  Gabriel  Adams  from  the  lien;  also  to  eliminate 
Virginia  Adams  and  Sarah  Adams  from  the  judgment,  also  to  relieve 
from  a  personal  recovery  the  defendants  Charlotte  Wilson,  Bellfield 
Hall  and  Green  Harvey,  and  to  foreclose  a  lien  in  plaintiff's  favor 
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on  all  the  land  except  the  undivided  1-5  interest  therein  of  Gabriel 
Adams. 

Decree  will  be  reformed^  and  entered  here  as  in  our  opinion  should 
have  been  rendered  in  the  District  Court. 

Reformed  and  Affirmed. 

Writ  of  error  refused. 


St.  Louis  &  Southwestern  Ra^ilway  Company  op  Texas  v.  L.  J. 

Sohuler. 

Decided  May  8,  1907. 

1. — IwfLtn  of  Faet — ^Verdict — ^Praetloe. 

In  reaching  its  conclusions  of  fact  an  Appellate  Court  will  view  the  evi- 
dence in  the  light  most  favorable  to  the  verdict,  and  if  there  is  any  evidence 
to  support  the  same  it  will  not  be  set  aside. 

2. — ^Xaster  and  Servant — ^Defective  Tool — ^Hegllgence. 

In  a  suit  by  an  employee  for  injuries  received' by  a  fall  from  a  high 
trestle  caused  by  using  a  defective  pinch-bar,  evidence  considered,  and  held 
sufficient  to  support  a  finding  of  the  jury  that  the  master  was  guilty  of  neg- 
ligence in  furnishing  the  defective  pinch-bar,  and  that  the  employee  was  not 
guilty  of  contributory  negligence  in  using,  nor  did  he  assume  the  risk  arising 
from  the  use  of  the  same. 

8. — Same — Order  of  Master — Obedienoe  by  Servant. 

When  the  master  gives  a  servant  an  order  which  it  is  his  duty  to  obey, 
his  act  of  obedience  will  not  be  regarded  as  negligence  per  ae,  unless  the  danger 
of  obeying  the  order  is  so  glaring  that  no  prudent  man  would  undertake  it. 

4. — Chargefl— BepetltioiL 

It  is  not  error  to  refuse  to  give  special  charges  which  are  already  given 
in  substance  in  the  main  charge. 

5. — ^Xaster  and  Servant — Safe  Tools — ^Duty  of  Inspeetion. 

It  is  not  the  duty  of  the  servant  to  inspect  the  tooh  furnished  him  by 
the  master,  nor  does  he  assume  the  risk  arising  from  the  use  of  the  same 
unless  he  knew  that  the  tool  was  defective,  or  the  defect  was  of  such  a  nature 
as  to  charge  him  with  such  knowledge  as  matter  of  law,  and  also  with  the 
danger  incident  to  its  use. 

6. — ^Bei  (Gestae. 

Statements  made  at  the  time  of  the  accident  by  parties  present  as  to  the 
defective  condition  of  the  tool  used  by  the  injured  party,  were  res  gestae  and 
admissible  in  evidence. 

7. — ^Paln — ^Evidence  of. 

Testimony  of  a  witness  that  the  injured  party  suffered  more  or  less  pain 
all  the  time  is  admissible  when  the  facts  upon  which  the  opinion  is  based,  are 
given. 

Appeal  from  the  District  Court  of  Smith  County.  Tried  below 
before  the  Hon.  R.  W.  Simpson. 

E.  B.  PerTems  and  Marsh  &  Mcllwainej  for  appeUant. — Where  a 
servant  has  actual  knowledge  that  an  implement  furnished  to  him 
by  the  master  is  defectiye^  or  where  his  opportunities  of  knowing  of 
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its  condition  are  such  as  to  show  that  he  by  the  exercise  of  ordinary 
care  and  caution  for  his  own  safety  must  necessarily  have  known 
that  it  was  defective,  he  will  be  held  to  have  assumed  the  risk  of 
using  the  implement  in  its  defective  condition.  Drake  v.  San 
Antonio  &  A.  P.  Ey.,  99  Texas,  240 ;  Gulf,  W.  T.  &  P.  Ry.  v.  Smith, 
37  Texas  Civ.  App.,  188;  Houston  &  T.  C.  Ry.  v.  Scott,  62  S.  W. 
Rep.,  1077;  Ft.  Worth  &  R.  G.  Ry.  v.  Robinson,  37  Texas  Civ.  App., 
465. 

The  court  erred  in  refusing  to  charge  the  jury  as  requested  by 
defendant  in  its  special  charge  No.  6  as  follows:  "A  railroad  com- 
pany is  not  liable  to  its  employes  for  injuries  resulting  from  obvious 
or  patent  defects  in  simple  tools  or  appliances  with  which  they  are 
furnished  to  discharge  their  duties,  that  is,  defects  which  are  as  open 
to  the  observation  of  the  employes  as  to  the  company;  and  in  such 
case  the  employe  assumes  the  risks  incident  to  the  use  of  said  defective 
tools  or  appliances."  Same  authorities  as  above,  also  Gulf  C.  &  S. 
F.  Ry.  Co.  V.  Larkin,  98  Texas,  225. 

The  court  erred  in  refusiQg  to  charge  the  jury  as  requested  by 
defendant  in  its  special  charge  No.  7  as  follows:  "Although  you 
may  believe  from  the  evidence  that  the  foreman  of  defendant  instructed 
plaintiff  to  use  the  pinch-bar  in  question,  and  although  you  may 
believe  from  the  evidence  that  the  bar  in  question  was  defective,  yet 
if  you  believe  from  the  evidence  that  the  defect,  if  any,  in  said  bar 
was  as  obvious  and  patent  to  plaintiff  as  to  defendant,  or  that 
plaintiff  knew  of  such  defect,  if  any,  in  said  bar,  or  could  by  the 
use  of  ordinary  care  on  his  part  have  known  of  such  defect,  if  any, 
then  plaintiff  assumed  the  risk  incident  to  the  use  of  said  bar,  and 
you  will  return  a  verdict  for  defendant." 

The  court  erred  in  refusing  to  charge  the  jury  as  requested  by 
defendant  in  its  special  charge  No.  10,  as  follows:  "You  are,  at 
the  instance  of  the  defendant,  charged  that  a  master  is  not  required 
to  give  to  a  simple  tool  which  he  furnishes  to  his  servant  the  same 
careful  inspection  which  is  required  of  him  in  relation  to  more 
complicated  and  dangerous  machinery  and  appliances;  and  if  you 
believe  from  the  evidence  in  this  case  that  the  pinch-bar  was  a  simple 
appliance  or  tool,  and  that  it  was  defective,  and  that  plaintiff  did 
not  know  of  such  defect,  and  that  he  could  by  the  exercise  of  ordinary 
care  and  diligence  in  the  performance  of  his  work  have  known  of 
such  defect,  then  it  will  be  your  duty  to  return  a  verdict  for  defendant 
in  this  case." 

The  court  erred  in  that  part  of  its  main  charge  wherein  it  charged 
the  jury  as  follows:  "Plaintiff  also  assumed  the  risk  usually  incident 
to  the  service  or  work  in  which  he  was  engaged,  but  he  did  not 
assume  the  risk  arising  from  the  negligence,  if  any,  of  defendant." 

The  court  erred  in  that  part  of  its  main  charge  wherein  it  charged 
the  jury  as  follows:  "If  you  find  for  the  plaintiff  you  may  take 
into  consideration  the  nature,  character  and  extent  of  the  injuries, 
if  any,  plaintiff  received  upon  the  occasion  in  question;  any  physical 
pain  and  mental  suffering  which  you  may  find  from  the  evidence 
directly  and  proximately  resulted  to  plaintiff  therefrom;  any  impair- 
ment of  the  capacity  of  plaintiff  to  labor  and  earn  money  which 
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you  may  find  from  the  evidence  was  the  direct  and  proximate  result 
of  Buch  injury,  and  therefrom  you  will  ascertain  how  much  cash 
money  will  be  a  fair  and  reaaonable  compensation  for  such  injuries, 
if  any,  and  you  will  make  such  sum  the  amount  of  your  verdicf 
Missouri,  K.  &  T.  By.  Co.  v.  Hannig,  91  Texas,  34T;  St.  Louis  S. 
W.  Ey.  Co.  V.  Smith,  63  S.  W.  Eep.,  1067. 

Declarations  made  by  a  person,  who  has  no  connection  with  a 
transaction,  though  contemporaneous  with  the  transaction,  are  hearsay 
and  are  not  admissible  as  res  gestae.  Wilkins  v.  Ferrell,  10  Texas 
Civ.  App.,  231;  Dwyer  v.  Ins.  Company,  63  Texas,  354;  Missouri 
Pac.  Ry.  V.  Ivy,  71  Texas,  409 ;  Eddy  v.  Lowry,  24  S.  W.  Hep.,  1076. 

The  court  erred  in  refusing  to  strike  out  and  exclude  from  the 
consideration  of  the  jury  that  part  of  the  testimony  of  plaintiffs 
witness  Mrs.  B.  B.  Schuler,  in  which  she  testified  that  plaintiff 
^'suffers  pain  more  or  less  all  the  time.  He  could  not  sleep  at  night  ;^' 
and  ^%e  could  not  rest  lying  down  and  could  not  sit  long  at  a  time,'' 
as  shown  in  defendant's  bill  of  exception  No.  3.  St  Louis  S.  W. 
Ey.  v.  Dempsey,  13  Texas  Ct.  Eep.,  961. 

Johnson  &  Edwards,  for  appellee. 

NEILL,  Associate  Justice. — ^This  suit  was  brought  by  the  appellee 
against  .  appellant  to  recover  damages  for  personal  injuries  allied 
to  have  been  caused  by  the  latter's  negligence.  The  negligence  charged, 
was  that  defendant  furnished  plaintiff,  while  in  its  employ,  with 
a  defective  pinch-bar  with  which  to  do  his  work  on  a  bridge  from 
which  he  fell,  in  consequence  of  the  defective  implement,  and  was 
injured.  The  defendant  answered  by  a  general  denial,  pleas  of 
assumed  risk  and  contributory  negligence.  The  trial  of  the  case 
resulted  in  a  verdict  and  judgment  in  favor  of  the  plaintiff  for 
$5,000. 

Conclusions  of  Fact. — ^The  evidence  shows  that  on  March  18,  1904, 
plaintiff,  while  at  work  for  defendant  on  a  bridge  which  was  being 
constructed  for  it,  fell  from  one  of  its  capsilLs  about  eighteen  feet 
to  the  ground  and  was  seriously  and  permanently  injured.  At  the 
time  of  the  accident  the  rails  had  been  laid  on  the  bridge,  and 
the  bridge-gang  was  spacing  the  ties  and  lining  the  rails.  In  doing 
this  work,  some  of  the  men  were  prizing  or  ^'nipping"  up  the  rails 
with  pinch-bars,  and  some,  among  whom  was  the  plaintiff,  were 
spacing  the  ties  and  placing  them  in  proper  position.  While  plaintiff 
was  at  this  work,  which  he  did  with  a  maul,  and  was  about  fifteen 
feet  from  where  the  other  men  were  "nipping"  up  the  rails  with 
pinch4)ars,  William  Stubbs,  the  foreman  of  the  gang,  called  him 
saying,  "come  here,  and  give  these  men  a  hand."  In  obedience 
to  this  order,  plaintiff  went  to  the  foreman,  who  handed  him  a 
pinch-bar  saying,  'Tielp  these  men,"  referring  to  the  men  engaged 
in  "nipping"  up  the  rails.  The  plaintiff  at  once  took  the  bar  from 
his  foreman,  stood  on  a  capsill,  hurriedly  placed  its  end  over  a  tie 
and  under  a  rail  and  prized  down,  when  the  bar  slipped  from  under 
the  rail  and,  in  consequence,  he  lost  his  balance  and  fell  about  18 
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feet  to  ihe  ground  and  was  injured.  A  part  of  the  point  of  the 
bar  of  iiiat  end  which  he  shoved  beneath  the  rail  was  broken  off, 
which,  caused  it  to  slip  from  under  the  rail  when  the  plaintiff  prized 
npon  it,  and  in  consequence  he  lost  his  equilibrium  and  fell  from 
the  bridge.  The  plaintiff  did  not  know  that  the  bar  was  broken, 
and  would  not,  under  the  circumstances,  necessarily  discover  such 
defect,  before  thrusting  its  broken  end  under  the  rail,  by  the  exer- 
cise of  ordinary  care.  When  the  danger  the  defendant  subjected 
plaintiff  to  by  handing  him  the  broken  bar  for  immediate  use  upon 
top  of  a  high  bridge  is  considered,  the  jury  was,  under  all  the 
facts  and  surrounding  circumstances,  warranted  in  finding  that  such 
act  of  the  defendant  was  negligence,  and  that  such  negligence  was 
the  proximate  cause  of  plaintiff's  fall  and  injuries,  and  that  he  was 
guilty  of  no  negligence  proximately  contributing  thereto,  and  did 
not  assume  the  risk  of  using  the  bar,  not  knowing  of  its  defective 
condition  or  the  danger  incident  to  its  use. 

Conclusions  of  Law. — 1.  The  above  conclusions  of  fact  dispose  of 
the  first  assignment  of  error,  which  complains  of  the  court's  over- 
ruling defendant's  motion  for  a  new  trial  upon  the  ground,  "that 
the  verdict  is  against  the  great  weight  and  preponderance  of  the 
testimony,  and  without  suiBBcient  evidence  to  support  the  same,  in  that 
the  evidence  shows  that  at  the  time  plaintiff  was  injured  he  was  an 
experienced  bridgeman,  having  pursued  that  avocation  for  several 
years  prior  to  that  time,  and  knew  at  the  time  he  attempted  to  use 
the  same,  or  by  the  exercise  of  ordinary  care  in  the  performance 
of  his  work  ought  necessarily  to  have  known  the  same  was  broken, 
the  defect  being  patent  and  open  to  observation,  he  assumed  the  risk 
of  using  it  in  such  condition." 

In  reaching  our  conclusions  of  fact  we  have  been  governed  by 
the  principles  that  the  evidence  should  be  viewed  in  the  light  most 
favorable  to  the  verdict;  that  it  was  for  the  jury  to  weigh  and 
determine  the  preponderance  of  the  evidence,  and  for  us  only  to 
determine  whether  there  was  any  evidence  that  the  jury  could  place 
and  weigh  in  the  scales  given  it  by  the  law,  and,  when  such  evidence 
was  found,  to  accept  its  weight  as  registered  by  the  verdict.  It  is 
true  that  a  lever  is  the  simplest  of  all  mechanical  powers,  and  a 
defect,  such  as  was  in  the  one  used  by  the  plaintiff,  would,  ordinarily, 
be  discovered  at  once  by  him  to  whom  given  for  use.  But  the 
readiness  of  discovering  the  defect  in  such  an  implement  makes 
the  negligence  of  the  matter  more  apparent  in  furnishing  it  to  a 
servant  for  use  at  a  time  and  place  where  serious  injury  would 
probably  befall  him  in  consequence  of  the  defect  than  it  would  be 
in  furnishing  him  a  less  simple  implement.  For  the  master  to 
place  a  servant  at  work  where  his  use  of  a  broken  tool  will  probably 
cause  him  serious  bodily  injury,  and  then  give  him  such  a  defective 
instrument  and  order  him  to  use  it  at  once  in  his  work,  may  well 
be  considered  by.  a  jury  as  negligence  in  fact.  Aside  from  the 
duty  of  the  master  to  exercise  ordinary  care  to  furnish  his  servant 
reasonably  safe  tools  with  which  to  do  his  work,  and  the  right  of 
the  servant  to  assume  in  the  absence  of  knowledge  to  the  contrary 
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that  the  duty  has  been  perfonned,  it  ia  a  principle  well  settled  that 
when  the  master  gives  a  servant  an  order  which  it  is  his  duty  to 
to  obey,  his  act  of  obedience  will  not  be  regarded  negligence  per  se, 
unless  the  danger  of  obeying  the  order  is  so  glaring  that  no  prudent 
man  would  have  undertaken  it.  Qalveston,  H.  &  S.  A.  Ry.  v.  Puente, 
70  S.  W.  Rep.,  363;  San  Antonio  &  A.  P.  Ry.  v.  Stevens,  37  Texas 
Civ.  App.,  80. 

2.  The  second  assignment  of  error  is  directed  against  the  action  of 
the  court   in   refusing   the   second   special   instruction   requested  by 
the  defendant,  which  is  as  follows:    "You  are,  at  the  instance  of  the 
defendant,   charged   that  if  you  believe   from  the  evidence   that  the 
pinch-bar   was   broken    and    that   had   it   not   been    broken    plaintiff 
would  not  have  been  injured,  it  will  still  be  your  duty  to  return 
a  verdict  for  the  defendant  if  you  also  believe  from  the  evidence  that 
the  plainliflE  knew  that  the  pinch-bar  was  broken,  or  if  you  believe 
from  the  evidence  that  the  defect,  if  any,  in  the  pinch-bar  was  open, 
patent   and   visible   and   that   plaintiff,   in   the   exercise   of    ordinary 
care,   would  necessarily  have  known   of  the  defect  ;*'   and  the   third 
complains  of  its  refusing  this  one:     *1f  you  believe  from   the  evi- 
dence that  the  pinch-bar  was  broken  and  you  further  believe  from  the  evi- 
dence that  plaintiff  knew  this,   or  in  the  exercise  of  ordinary  care 
in    doing   his    work    would    necessarily    have    acquired    such    knowl- 
edge,  and   that   this   was   the    sole   proximate   cause   of   the    injury, 
you  will  return  a  verdict  for  the  defendant.^*     Under  these   assign- 
ments the  appellant  asserts  this  proposition:     "If  appellee  knew  or 
in  the  exercise  of  ordinary  care  for  his  own  safety  would  necessarily 
have  learned   that  the  pinch-bar  was  broken,   then  he  assumed   the 
risk   of  using  the  broken  bar,   and  the  jury  should   have  been   so 
instructed.      The    special    charges    announced    correctly    the    doctrine 
of  assumed  risk  and  should  have  been  given  by  the  court.''     This 
proposition  is  embraced  in  this  part  of  the  court's  charge:     "If  you 
find  that  plaintiff  knew  that  the  bar  in  question  was  broken,  or  if 
a    person    similarly    situated   must   have   necessarily    discovered    the 
broken  condition  of  the  bar,  if  you  should  so  find  it  to  have  been 
broken,  while  in  the  exercise  of  ordinary  care  in  the  discharge  of 
the  labor  performed-  by  plaintiff  on  the  occasion  in  question  before 
he  fell;  or  if  you  find  that  the  bar  in   question  was  broken  and 
not  reasonably  safe  and  suitable  for  the  work  to  be  done  with  it, 
yet  if  you  find  that  such  condition  was  open  and  patent,  or   such 
as   plaintiff   should   or  would  have   known   by   the   exercise   of   that 
measure  of  care  which  an  ordinarily  prudent,  careful  person  would 
exercise  under  the  same  or  similar  circumstances  for  his  own  safety, 
then,    in   either  event,   he   assumed   the   risk   arising   from   working 
with  the  bar  and  can  not  recover.     But  if  plaintiff  did  not  know 
that  the  bar  was  broken  and  not  reasonably  safe  for  the  work  to  be 
done,  and  if  a  person  situated  as  plaintiff  was  would  not,  in  the 
exercise    of   ordinary   care   for   his   own    safety    in    the   performance 
of  the  work  in  which  plaintiff  was  engaged  when  he  fell,  have  dis- 
covered  that   it   was  broken   and   not  reasonably   safe   and   suitable 
for  the  work  to  be  done  with  it,  then  he  did  not  assume  the  risk 
arising  from  the  bar  being  broken  or  defective,  if  it  was  broken  or 
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defective.'*    Therefore  it  was  niinecessary  to  give  the  requested  instruc- 
tion referred  to  in  the  assignments. 

3.  That  portion  of  the  court's  charge  above  copied  is  the  subject  of 
the  fourth  and  fifth  assignments  of'  error.  The  propositions  advanced 
under  them  are:  (1)  "If  appellee  knew  that  the  bar  was  defective 
or  in  the  exercise  of  ordinary  care  for  his  own  safety  would  neces- 
sarily have  learned  that  it  was  defective,  then  he  assumed  the  risk 
of  working  with  the  defective  bar,  and  this  though  he  did  not  know 
that  the  bar  was  not  reasonably  safe  for  the  work  to  be  done.  It 
was  therefore  error  for  the  court  to,  in  effect,  charge  the  jury  that 
before  appellee  could  be  held  to  have  assumed  the  risk  of  working 
with  the  broken  bar,  it  was  necessary  for  him  to  have  known  that 
the  bar  was  broken,  and  that  it  was  not  reasonably  safe  and  suitable 
for  the  work  to  be  done  with  if  (2)  "The  court  in  his  charge, 
having,  in  effect,  instructed  the  jury  that  before  appellee  could  be 
held  to  have  assumed  the  risk  of  working  with  the  broken  bar  it 
was  necessary  that  he  should  have  known  both  that  the  bar  was 
broken,  and  that  it  was  not  reasonably  safe  and  suitable  for  the 
work  to  be  done  with  it,  misstated  the  law  and  the  charge  in  the 
particulars  complained  of,  can,  therefore,  not  be  cured  by  other  por- 
tions or  paragraphs  of  the  charge,''  and  (3)  "The  object  of  the 
charge  being  to  elucidate  the  principles  of  law  by  which  the  jury 
are  to  be  governed  in  their  deliberations,  and  assumed  risk  and  con- 
tributory negligence  being  separate  and  distinct  defenses,  the  charge 
in  the  particulars  complained  of,  was  misleading  and  confusing  in 
that  the  court  blended  the  separate  defenses  relied  upon  by  appellant, 
and  this,  though  the  court  may  have  not  affirmatively  misstated  the 
law." 

We  do  not  think  any  .of  the  propositions  can  be  maintained  as 
law  applicable  to  this  case.  The  plaintiff  had  the  right  to  assume 
when  the  bar  was  handed  him  by  his  foreman  for  immediate  use 
that  the  defendant  had  discharged  its  duty  in  exercising  ordinary 
care  to  furnish  him  a  reasonably  safe  instrument  with  which  to  do 
the  work  he  was  directed  to  do.  And,  acting  upon  such  assumption, 
it  was  not  incumbent  on  him  to  make  an  inspection  of  the  bar; 
and  unless  he  knew  of  the  defect,  or  it  was  oi  such  nature  as  to 
charge  him  with  such  knowledge  as  a  matter  of  law,  and  with  the 
danger  incident  to  his  use  of  it  in  doing  the  work  in  hand,  it  can 
not  be  said  as  a  matter  of  law  that  he  assumed  the  risk  of  using  it, 
or  was  guilty  of  contributory  negligence.  Missouri  K.  &  T.  Ry.  Co. 
V.  Hannig,  91  Texas,  347;  Galveston,  H.  &  S.  A.  By.  Co.  v.  Udalle, 
91  S.  W.  Rep.,  331;  Galveston,  H.  &  S.  A.  Ry.  v.  Smith,  93  S.  W 
Rep.,  185;  98  S.  W.  Rep.,  240;  Smith  v.  Buffalo  Oil  Co.,  91  S.  W. 
Rep.,  383 ;  Price  v.  Consumer's  Cotton  Oil  Co.,  90  S.  W.  Rep.,  718 ; 
Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Stoy,  99  S.  W.  Rep.,  135.  When 
the  part  of  the  charge  complained  of  by  these  assignments  is  read 
in  connection  with  the  balance  of  it,  the  law  applicable  to  the  facts, 
is  clearly  and  correctly  presented  by  the  charge. 

4.  The  sixth  assignment  of  error  is  predicated  upon  the  failure  of 
the  court  to  give  special  charge  No.  12,  which  is  as  follows:  'TTou 
9se,  at  tiie  instance  of  the  defendant^  charged  that  if  you  believe. 
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from  the  evidence  that  Stubbs  gave  the  bar  to  plaintiff  and  directed 
him  to  nse  same,  as  he  was  doing  when  injured,  and  that  the  bar 
was  defective  and  that  Stubbs  Imew  this,  or  by  the  exercise  of 
ordinary  care  and  diligence  could  have  known  it,  and  that  plaintiff 
was  injured  by  reason  of  the  bar  being  defective,  that  plaintiff 
knew  that  the  bar  was  defective,  or  by  the  exercise  of  ordinary  care 
in  doing  his  work  ought  necessarily  to  have  known  that  the  bar  was 
defective,  it  will  be  your  duty  to  return  a  verdict  for  defendant  in 
this  case/'  There  was  no  error  in  its  refusal.  It  omitted  the  essen- 
tial requirement  that  the  danger  in  using  the  lever  must  have  been 
known  to  plaintiff,  and  made  the  facts  submitted  by  it,  if  found  true, 
negligence   per  se. 

5.  It  can  not  now  be  said  in  this  State  as  a  matter  of  law  that 
the  master  is  not  liable  to  his  servant  for  injuries  resulting  from 
obvious  or  patent  defects  in  the  simplest  tools  or  appliances  furnished 
him  to  work  with.  "Each  case  necessarily  depends  upon  its  own 
facts,  when  the  question  is  whether  or  not  there  is  evidence  to  go 
to  the  jury,  and  a  decision  of  one  state  of  facts  is  usually  of  little 
help  in  a  different  case,*'  as  is  illustrated  by  a  comparison  of  the 
opinions  of  the  Supreme  Court  in  Drake  v.  San  Antonio  &  A.  P. 
Ey.  Co.,  89  S.  W.  Rep.,  407,  and  Gulf,  C.  &  S.  P.  Ry.  Co.  v.  Larkin, 
98  Texas,  225,  and  the  cases  cited  to  sustain  the  latter  decision. 
It  would  seem,  however,  that  the  proposition  that  "each  case  neces- 
sarily depends  upon  its  own  facts,  when  the  question  is  whether  or 
not  there  is  evidence  to  go  to  the  jury,*'  bears  upon  its  face  its 
own  refutation.  For  as  the  jury  is  made  the  exclusive  judge  of  the 
facts,  if  there  be  facts  in  a  particular  case  the  question  can  not  arise 
"whether  or  not  there  is  evidence  to  go  to  the  jury.''  But  conceding 
the  correctness  of  the  proposition,  pro  hac  vice,  the  court  did  not 
err  in  refusing  the  special  charge  which  is  made  the  subject  of  the 
seventh  assignment  of  error.  When  a  case  "depends  upon  its  own 
facts,"  what  are  its  facts  depends  upon  the  findings  of  the  jury, 
whose  province  it  is  to  find  tiie  ultimate  fact  of  negligence  vel  non 
from  the  other  facts  found. 

6.  It  was  not  incumbent  upon  the  plaintiff  to  use  any  diligence 
to  discover  the  defect  in  the  pinch-bar.  Therefore,  the  court  did 
not  err  in  refusing  special  charge  No.  7,  as  complained  of  by  the 
eighth  assignment. 

7.  Special  charge  No.  10,  was  contrary  to  the  law  as  expounded 
by  the  Supreme  Court  in  Drake  v.  Railway,  supra,  and  was  there- 
fore, properly  refused.  Though  this  case  depends  upon  its  own 
facts,  which  are  different  from  those  in  the  one  referred  to,  we  are 
not  in  a  position  to  ignore  a  principle  of  law  evolved  from  numerous 
decisions  of  analogous  cases,  except  when  the  principle  has  been 
overturned  by  a  decision  which  we  are  bound  to  take  as  the  law 
and  apply  it  to  an  analogous  case.  So  we  have  concluded  that  there 
is  such  an  analogy  between  the  facts  in  the  Drake  case  and  this  one 
that,  notwithstanding  "each  case  necessarily  depends  upon  its  own 
facts,"  we  feel  justified  in  holding  that  the  special  charge  made  the 
basis  of  the  ninth  assignment  was  properly  refused. 

The   apology   we  have  thus  made  for  endeavoring  to  follow   the 


1907,']  CocKB  V.  T.  &  N.  0.  B.  B.  Co.  363 

opinion  in  the  Drake  case,  we  trust,  has  more  show  of  reason,  if  not 
of  human  nature,  than  that  of  the  apothecary  who,  in  vending  poison, 
said:     '^'Tis  not  my  will  hut  my  poverty  makes  me  do  it." 

8.  A  charge  must  be  read  and  construed  as  a  whole,  and  when 
this  is  done  there  is  no  error  in  the  part  of  the  charge  complained 
of  by  the  tenth  assignment  of  error. 

9.  As  we  have  brfore  said,  the  plaintiff  had  the  right  to  assume 
that  the  defendant  had  used  ordinary  care  in  furnishing  him  a  rea- 
sonably safe  tool,  and  that  it  was  not  incumbent  upon  him  to  examine 
or  inspect  the  pinch-bar  furnished  him,  for  the  purpose  of  discovering 
whether  it  was  defective  or  not.  Therefore,  the  court  did  not  err 
in  refusing  to  charge  the  jury  that  if  plaintiff  did  not  know  the 
pinch-bar  was  broken,  but  in  failing  to  learn  it  he  was  guilty  of 
negligence  contributing  to  his  injury  and  could  not  recover  whether 
defendant  was  guilty  of  negligence  or  not. 

10.  The  charge  of  the  court  upon  the  measure  of  damages  is  not 
obnoxious  to  the  objection  urged  by  the  twelfth  assignment  of  error. 
Galveston,  H.  &  S.  A.  By.  v.  Lynch,  22  Texas  Civ.  App.,  338;  San 
Antonio  &  A.  P.  By.  v.  Stevens,  37  Texas  Civ.  App.,  80. 

11.  The  statements  made  at  the  time  of  the  accident  by  parties 
present  as  to  the  defective  condition  of  the  pinch-bar  were  res  gestae 
and  properly  admitted  in  evidence.  Besides,  the  evidence  shows  be- 
yond que&tion  that  the  condition  of  the  bar  was  as  stated  by  such 
parties.  We,  therefore,  overrule  the  thirteenth  and  fourteenth  assign- 
ments of  error. 

12.  The  testimony  of  plaintiff^s  mother  that  he  has  suffered  pain 
more  or  less  all  the  time,  when  taken  in  connection  with  the  facts 
detailed  by  her  upon  which  she  based  such  opinion,  waa  admissible 
as  evidence.  Duerler  Mfg.  Co.  v.  Eichhom,  99  S.  W.  Bep.,  715; 
St.  Louis  S.  W.  By.  Co.  v.  Brown,  69  S.  W.  Bep.,  1010;  Texas 
Cent.  B.  Co.  v.  Powell,  86  S.  W.  Bep.,  21. 

There  is  no  error  assigned  requiring  a  reversal  of  the  judgment 
and  it  is  affirmed. 

Affirmed. 
Writ  of  error  refused. 


BiCHABD  Cocke  v.  Texas  &  New  Orleans  Baileoad  Company  et  al. 

Decided  May   9,    1907. 

1. — Street — OwnergMp  of  Fee-— Bight  of  Action. 

Owners  of  abutting  property  own  the  fee  to  an  adjacent  street  and  may 
maintain  a  suit  of  trespass  to  try  title  against  anyone  claiming  and  holding 
the  street  adversely  to  them  and  the  public. 

8. — Trespass  to  Try  Title— Common  Sonrce— Presumption. 

Where  the  plaintiff  and  defendant  in  trespass  to  try  title  claim  under  a 
common  source  the  defendant  can  not  defeat  a  recovery  by  plaintiff  by  merely 
showing  that  a  person  other  than  the  common  source  at  one  time  held  the 
title;  he  must  go  f^xther  and  show  at  least  prima  facie  that  the  common  source 
never  acquired  such  title. 
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8. — Street-TLimitation — Statute  Conitmed. 

The  Act  of  1887,  amending  article  3200  of  the  Bevised  Statutes,  was  onjy 
intended  to  protect  the  rights  of  the  city  and  the  pulbic  against  limitation,  and 
not  the  right  of  private  owners  to  the  fee  in  the  streets,  hence  the  right  of 
private  owners  may  be  lost  by  adverse  possession. 

4. — Same — Continuity  of  Possession. 

Where  one  in  adverse  possession  of  land  conveys  the  same  such  conveyance 
breaks  the  continuity  of  adverse  possession  in  the  absence  of  evidence  that  his 
continued  possession  was  under  and  for  his  grantee. 

Error  from  the  District  Court  of  Harris  County.  Tried  below 
before  Hon.  Chas.  E.  Ashe. 

John  Lovejoy,  W.  G.  Love,  T,  H.  McGregor  and  Gillette  &  Frank- 
lin, for  plaintiff  in  error. 

Baker,  Botts,  Parker  £  Garwood  and  T.  D.  Cohbs,  for  defendant 
in  error. 

PLEASANTS,  Associate  Justice. — This  is  an  action  of  trespass 
to  try  title  brought  by  the  Texas  &  New  Orleans  Railway  Company 
against  Bichard  Cocke,  Matthew  Drohan  and  James  Pearson  to 
recover  the  title  and  possession  of  certain  parcels  of  land  situated  in 
the  city  of  Houston.  The  land  sued  for  is  described  in  the  petition 
as  Block  No.  58,  on  the  north  side  of  Buffalo  Bayou  in  said  city, 
and  one-half  of  the  strip  of  land  lying  between  said  Block  58  and 
Block  59  and  "sometimes  described  as  Vine  street.^' 

The  defendant  Cocke  answered  by  general  and  special  exceptions, 
pleas  of  not  guilty  and  pleas  of  limitation  of  three,  five  and  ten 
years,  and  by  cross-bill  against  his  co-defendants  sought  judgment 
for  the  title  and  possession  of  a  portion  of  said  land  described  in  his 
answer  and  of  which  he  alleges  he  had  been  unlawfully  dispossessed 
by  said  defendants. 

The  defendants  Drohan  and  Pearson  filed  answers  containing  pleas 
of  not  guilty  and  of  limitation  against  the  claims  of  both  plaintiff 
and  their  co-defendant  Cocke. 

The  Houston  &  Texas  Central  Railroad  Company  intervened  in  the 
suit  claiming  that  a  portion  of  the  land  claimed  by  the  defendants 
was  a  part  of  block  59  owned  by  said  intervener  and  asking  judgment 
against  said  defendants  for  the  portion  of  said  block  so  claimed  by 
them,  and  also  for  that  portion  of  the  property  claimed  by  the 
defendants  between  blocks  58  and  59,  and  called  Vine  street.  The 
defendants  answered  the  petition  of  the  intervener  by  pleas  similar 
to  those  interposed  in  defense  of  plaintiff's  suit. 

The  trial  in  the  court  below  was  by  a  jury.  The  court  instructed 
a  verdict  in  favor  of  the  plaintiff  and  intervener,  and,  said  parties 
having  by  agreement  made  during  the  trial  joined  issues  as  against 
the  defendants  and  waived  the  right  to  a  judgment  settling  their 
several  interests  in  the  land  in  controversy,  judgment  was  ren- 
dered accordingly.  Prom  this  judgment  the  defendant  Cocke  sued 
out  a  writ  of  error^  and  the  case  is  before  us  on  his  complaint  alone. 
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The  evidence  ahowB  that  the  land  in  controversy  is  a  part  of  the 
John  Austin  original  grant.  The  plaintiff  and  intervenor  showed 
title  to  block  58  and  59,  described  in  their  petitions,  through  mesne 
conveyances  from  A.  C.  and  J.  K.  Allen,  and  sought  to  connect 
themselves  with  the  original  grantee  through  certain  proceedings  in 
the  probate  court  of  Brazoria  County  had  in  the  administration  of 
the  estate  of  John  Austin,  and  a  deed  from  Elizabeth  Parrott  and 
husband  to  said  A.  C.  and  J.  K.  Allen.    These  proceedings  consist — 

First.  Of  a  petition  by  T.  P.  L.  Parrott  and  wife,  Elizabeth 
Parrott,  filed  in  said  court  alleging  that  said  petitioners  are  the  sole 
heirs  of  John  Austin,  deceased,  and  praying  that  they  be  declared 
such  heirs  **without  the  benefit  of  inventory  and  such  other  privileges 
in  furtherance  of  this  matter  as  the  court  may  in  its  wisdom  deem 
proper.'' 

Second.  An  order  of  said  court  made  on  July  31,  1837,  directing 
that  notice  of  said  petition  be  given  according  to  law. 

Third.  An  order  of  said  court  made  on  October  31,  1837,  grant- 
ing the  prayer  of  said  petition  and  adjudging  that  the  said  Elizabeth 
Parrott  is  "the  unconditional  heir  of  said  John  Austin.*' 

Fourth.  The  petition  of  Elizabeth  Parrott,  joined  by  her  said 
husband,  filed  in  said  court  August  25,  1836,  asking  permission  to 
sell  a  part  of  the  Austin  grant  (including  the  land  in  controversy). 

Fifth.  An  order  of  said  court  made  on  August  25,  1836,  granting 
said  petition  and  adjudging  that  said  Parrott  and  wife  ^%e  and  are 
hereby  authorized  to  sell  and  convey  said  land." 

The  deed  from  Elizabeth  Parrott  and  husband  conveying  said 
land  to  A.  C.  and  J.  K.  Allen  was  executed  August  26,  1836. 

The  defendant  Cocke  claimed  title  to  that  portion  of  the  land 
in  controversy  called  Vine  street  through  conveyances  under  A.  G. 
and  J.  K.  Allen  subsequent  to  the  conveyance  under  which  plaintiff 
and  intervener  claim. 

Prior  to  1854  the  owner  of  the  tract  of  land  which  includes  the 
property  in  controversy  subdivided  it  into  blocks,  lots  and  streets, 
and  the  conveyanoea  under  which  defendants  in  error  hold  refer  to 
the  streets  and  give  the  block  numbers  as  shown  on  the  official 
map  of  the  city  of  Houston,  which  has  been  in  use  since  said  date. 
We  make  from  said  map  the  following  plat  showing  the  property 
in  controversy  and  its  immediate  surroundings. 
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This  suit  was  filed  in  September,  1902.  Plaintiff  in  error  tes- 
tified that  he  took  possession  of  a  portion  of  the  land  in  controversy 
on  t^ovember  4,  1891,  and  enclosed  it  and  has  held  possession  thereof 
continually  since  said  date,  claiming  it  as  his  property.  There  was 
other  testimony  corroborative  of  the  statements  of  plaintiff  in  error 
as  to  his  possession  of  the  property,  and  there  was  also  evidence 
tending  to  contradict  such  statements.  On  April  25,  1896,  the 
executor  of  the  estate  of  C.  M.  Allen,  in  whom  the  title  of  A.  C. 
and  J.  K,  Allen  had  become  vested,  conveyed  the  land  in  con- 
troversy to  Hildegarde  Cocke,  the  wife  of  plaintiff  in  error.  This 
deed  was  filed  for  record  April  28,  1898,  and  duly  recorded.  On 
March  the  22d,  1900,  plaintiff  in  error,  joined  by  his  said  wife, 
conveyed  the  land  to  T.  F.  Williams.  This  deed  was  filed  for 
record  September  30,  1901.  On  February  20,  1902,  T.  F.  Williams 
and  wife  conveyed  the  land  to  plaintiff  in  error.  This  deed  was 
filed  for  record  February  24,  1902.  There  was  no  proof  of  the 
payment  of  taxes  on  the  land  by  plaintiff  in  error. 

It  was  shown  that  the  portion  of  Vine  street  south  of  Wood 
street,  and  between  blocks  58  and  59,  as  it  appears  on  the  above  plat, 
had  never  been  used  by  the  public  as  a  thoroughfare  and  had  never 
been  worked  upon  or  improved  in  any  way  by  the  city.  There  is 
no  bridge  or  other  means  of  crossing  the  bayou  where  said  street 
reaches  it. 

The  first  assignment  of  error  complains  of  the  peremptory  in- 
Btruction  to  the  jury  to  find  in  favor  of  defendants  in  error  on  the 
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ground  that  the  land  in  controversy  was  a  pnblic  street  of  the  city 
of  Houston,  and  therefore  it  could  not  be  recovered  by  defendants 
in  error,  the  city  of  Houston  being  the  only  party  entitled  to  sue 
for  and  recover  same.  We  do  not  think  it  necessary  to  decide 
whether  the  property  is,  as  contended  by  appellant,  a  public  street 
of  the  city.  It  may  be  conceded  for  the  sake  of  argument  that 
such  is  the  fact,  and  yet  defendants  in  error,  as  owners  of  the  fee 
in  said  street,  could  maintain  an  action  of  trespass  to  recover  the 
title  and  possession  against  a  trespasser  in  possession  thereof.  The 
deeds  conveying  the  blocks  on  each  side  of  the  street  to  defendants 
in  error  put  the  title  to  the  fee  in  the  street  in  them.  Mitchell 
V.  Bass,  26  Texas,  380;  Day  v.  Chambers,  62  Texas,  192.  Being 
the  owner  of  the  fee  we  can  see  no  reason  for  denying  them  the 
right  to  protect  their  title  by  suit  against  any  one  claiming  and 
holding  the  property  adversely  to  them.  Of  course  the  judgment 
in  this  suit  would  not  be  binding  on  the  city  of  Houston  and  the 
recovery  by  defendants  in  error  against  plaintiff  in  error  in  no 
way  affects  the  right  of  the  city  to  the  use  of  the  property  as  a 
street  if  it  has  such  right  and  sees  fit  to  assert  it. 

The  second  assignment  complains  of  the  verdict  on  the  ground 
that  the  evidence  shows  affirmatively  that  the  superior  legal  title 
to  the  land  in  controversy  was  outstanding  in  the  heirs  of  John 
Austin,  and  therefore  the  trial  court  should  have  instructed  a  verdict 
in  favor  of  plaintiff  in  error.  This  assignment  is  based  upon  the 
contention  that  th^  proceedings,  in  the  administration  of  the  estate 
of  John  Austin  in  the  Probate  Court  of  Brazoria  County  did  not 
pass  the  title  of  John  Austin  in  the  land  in  controversy. 

The  record  shows  that  plaintiff  in  error  claims  title  under  a 
common  source  with  defendants  in  error,  and  such  being  the  case  he 
could  not  defeat  a  recovery  by  defendants  in  error  by  merely  showing 
that  a  person  other  than  the  common  source  at  one  time  held  the 
title,  but  he  must  go  further  and  show  at  least  prima  facie  that 
the  common  source  was  without  title,  the  presimiption  being  that 
the  title  so  shown  to  have  existed  in  another  person  had  passed  to 
the  common  source.  Under  this  rule  it  may  be  conceded  that  the 
administration  proceedings  did  not  divest  the  title  of  the  lieirs  of 
John  Austin  in  the  land,  and  yet  the  presumption  remains  that  the 
Aliens,  under  whom  the  parties  to  this  suit  all  claim,  in  some  way 
acquired  the  title  of  said  heirs,  and  this  presumption  is  not  rebutted 
by  any  evidence  in  the  record.  Bice  v.  St.  Louis  A.  &  T.  By.  Co., 
87  Texas,  93;  Poster  v.  Johnson,  89  Texas,  647.  The  case  of  Ellis 
V.  Lewis,  81  S.  W.  Bep.,  1034,  is  not  in  conflict  with  the  rule 
announced.  In  that  case  the  issue  was  as  to  the  identity  of  the 
original  grantee,  and  if  the  land  was  in  fact  granted  to  a  different 
person  to  the  one  under  whom  both  parties  claimed,  it  was  manifest 
from  the  record  that  the  common  source  had  not  acquired  the  title 
of  such  grantee. 

It  is  further  urged  by  plaintiff  in  error,  under  appropriate  assign- 
ments, that  the  trial  court  erred  in  taking  the  case  from  the  jury 
because  the  issue  of  title  in  plaintiff  in  error  by  limitation  was 
clearly  raised  by  the  evidence.     It  is   true   that  there   is  evidence 
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Bhowing  that  at  least  a  portion  of  the  land  had  been  enclosed  for 
more  than  ten  years  before  this  suit  was  brought^  and^  as  before 
stated^  plaintiff  in  error  testified  he  had  possession  of  the  land  dunng 
said  time  and  was  claiming  it  as  his  property.  The  evidence  is 
meager  and  unsatisfactory  as  to  the  continuous  use  of  the  property 
by  plaintiff  in  error,  but  is  sufficient  to  raise  the  issue  of  such  use  and 
occupancy  as  would  entitle  him  to  prescribe  under  the  ten  year 
statute  if  the  other  requisites  of  the  statute  had  been  complied  with. 

The  defendants  in  error  contend  that  the  issue  of  limitation  is 
not  in  the  case  because  under  the  Act  of  1887,  amending  art.  3200 
of  the  Revised  Statutes,  plaintiff  in  error  could  not  acquire  title 
by  limitation  to  any  portion  of  a  public  street  of  the  city  of  Houston, 
and  because  the  undisputed  evidence  shows  that  the  claim  and  pos- 
session of  plaintiff  in  error  was  not  continuous  during  ten  years, 
since  it  appears  that  during  two  years  of  that  time  T.  P.  Williams 
held  a  deed  to  the  property  conveying  to  him  the  claim  of  plaintiff 
in  error,  and  it  is  not  shown  that  plaintiff  in  error  held  for  or 
under  Williams  during  said  two  years. 

We  do  not  think  the  statute  above  referred  to  affects  the  right  of 
plaintiff  in  error  to  acquire  title  by  limitation  against  defendants 
in  error  to  the  fee  in  the  street.  If  we  are  right  in  our  conclusion 
that  defendants  in  error  could  bring  suit  to  dispossess  plaintiff  in 
error  and  recover  their  title  to  the  fee  without  being  joined  in  the 
suit  by  the  city  it  would  seem  to  necessarily  follow  that  adverse 
possession  by  the  plaintiff  in  error  for  ten  years  under  a  claim  of 
title  would  invest  him  with  the  title  to  the  fee,  subject  to  the  right 
of  the  city  to  use  the  property  as  a  public  street.  We  think  the 
statute  mentioned  was  only  intended  to  protect  the  city  and  the 
public  against  the  loss  of  the  use  of  a  street  by  adverse  possession 
under  the  statutes  of  limitation,  and  that  it  does  not  protect  the 
owner  of  the  fee  against  such  adverse  possession. 

The  other  ground  urged  by  defendants  in  error  in  support  of  the 
judgment  should,  we  think,  be  sustained.  The  sale  by  plaintiff  in 
error  to  Williams  divested  him  of  all  claim  or  right  in  the  property 
and  his  possession  during  the  two  years  that  Williams  held  title 
under  this  deed  could  not  have  been  under  a  claim  of  title  or  owner- 
ship in  himself,  and  there  is  no  evidence  that  he  was  holding  for  and 
under  Williams,  nor  any  testimony  that  Williams  had  any  possession 
during  said  time  which  would  inure  to  plaintiff  in  error's  benefit 
under  his  subsequent  purchase  from  Williams. 

What  has  been  said  disposes  of  all  the  material  questions  pre- 
sented and  we  sball  not  discuss  the  remaining  assignments  of  error. 
We  have  considered  each  assignment  and  none  of  them  present  any 
error  which  requires  a  reversal  of  the  judgment. 

We  are  of  opinion  that  the  judgment  of  the  court  below  should  be 
affirmed  and  it  has  been  so  ordered. 

Affirmed. 
Writ  of  error  refused. 
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BoBEET  A.  Nash  v.  W.  S.  Noble  et  al. 

Decided  May  10,  1907. 

1. — ConTenion.  of  Property — ^Pleadings — Evidence — Cbarge. 

In  a  suit  for  damages  for  the  conversion  of  property  where  defendant's 
pleadings  did  not  allege  that  the  property  in  question  was  delivered  to  defend- 
ant by  plaintiff's  agent,  and  there  was  no  evidence  of  the  fact,  it  was  error 
to  submit  such  issue  to  the  jury. 


2. — ^Agency — Scope— Evidence. 

One  authorized  by  the  owner  to  procure  and  bring  a  few  bottles  of  whiskey 
from  the  owner's  home  to  his  place  of  business  is  not  thereby  authorized  to 
deliver  the  whole  of  the  whiskey  at  the  owner's  home  to  a  third  party,  and 
such  evidence  is  not  sufficient  to  raise  the  issue  of  the  agent's  authority  to  do  so. 

8. — ^Local  Option — Seiznre  of  Whiskey — ^Authority — ^Defense. 

Where  a  sheriff  without  writ  or  other  lawful  process  seizes  whiskey  in 
a  local  option  district,  in  a  suit  by  the  owner  from  the  value  of  the  whiskey, 
the  sheriff  can  not  defend  by  showing  that  after  the  seizure  he  levied  an 
execution  on  the  whiskey,  sold  it  theareimder  and  applied  the  proceeds  to  the 
payment  of  the  owner's  debt.  A  claim  for  damages  growing  out  of  a  tort 
can  not  be  offset  by  a  debt. 

Appeal  from  the  District  Court  of  San  Augustine  County.  Tried 
below  before  Hon.  James  I.  Perkins. 

George  E.  OatUng,  for  appellant. 

Davis  &  Davis,  for  appellees. 

PLEASANTS,  Associate  Justice. — ^This  is  a  suit  by  appellant 
against  the  appellees  to  recover  damages  for  the  alleged  unlawful 
taking  and  conversion  of  fifty  gallons  of  whisky  alleged  to  be  of  the 
value  of  $250.  The  petition  charges  that  the  whisky  was  unlawfully 
seized  and  converted  by  W.  S.  Noble,  sheriff  of  San  Augustine 
County,  aided  and  assisted  by  the  defendants,  Joseph  A.  Burleson, 
H.  C.  Beard  and  John  Price.  The  other  defendants  named  in  the 
petition  are  the  sureties  upon  the  oflScial  bond  of  the  defendant  Noble 
and  are  sued  herein  as  such. 

The  defendants  filed  a  joint  answer  which  consists  of  general 
demurrer  aad  general  denial,  special  plea  denying  that  the  whisky 
taken  by  defendant  Noble  was  the  property  of  plaintiff,  or  that 
plaintiff  had  any  interest  therein,  and  a  further  special  plea  in 
which  it  is  averred,  in  substance,  that  appellant  Nash  and  those 
in  his  employ  were  extensively  engaged  in  selling  intoxicating  liquors 
in  the  town  of  San  Augustine,  Texas,  in  violation  of  the  local  option 
law  there  in  force,  and  that  after  said  Sheriff  took  possession  of 
said  whisky  he  levied  upon  the  same  by  virtue  of  an  execution 
issued  out  of  the  District  Court  of  Galveston  County,  Texas,  in 
favor  of  Levy  &  Co.  against  KJiight,  Mitchell  and  Nash,  as  the 
property  of  the  plaintiff  Nash,  and  sold  the  same  for  the  sum  of 
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$50  to  Levy  &  Co.,  and  placed  the  amount  as  a  credit  on  said  execu- 
tion. The  trial  in  the  court  below  resulted  in  a  verdict  and  judg- 
ment in  favor  of  defendants. 

The  evidence  shows  that  on  September  14,  1905,  the  appellee 
Noble,  who  was  at  that  time  sheriff  of  San  Augustine  County,  went 
to  the  home  of  appellant  in  the  town  of  San  Augustine  and  took 
therefrom  two  barrels  containing  together  about  50  gallons  of 
whisky  belonging  to  appellant  and  carried  it  to  the  county  jail 
where  he  stored  it  until  it  was  subsequently  sold  under  an  execution 
issued  on  a  judgment  against  appellant  and  others  in  favor  of  L.  W. 
Levy  &   Co. 

The  substance  of  Noble's  testimony,  as  set  out  in  appellees' 
brief,   is  as   follows: 

"That  prior  to  the  14ai  of  September,  1905,  he  had  heard  of 
Bob  Nash  viokting  the  local  option  law,  and  had  been  watching 
to  catch  him;  that  he  had  gone  to  see  Nash  about  it  several  times; 
that  he  sent  after  Beard,  Burleson  and  Price,  the  night  he  took 
the  whisky,  to  see  what  he  had  and  to  use  them  as  witnesses;  that 
they  did  nothing  to  aid  or  encourage  him  in  taking  the  whisky; 
that  he  went  to  Nash's  house;  that  he  asked  Deedy  Martin  to 
unlock  the  door  to  the  smoke-house  and  Deedy  Martin  handed 
him  the  key  and  asked  him  to  unlock  it;  that  after  the  whisky  had 
been  rolled  out  he  gave  the  key  back  to  Deedy  Martin;  that  he 
did  not  have  any  writ  to  take  the  liquor;  that  Deedy  Martin 
told  him  that  if  he  would  not  indict  him  and  let  him  off  he  would 
go  and  unlock  the  door  for  him;  that  he  did  not  force  Deedy 
Martin  to  go  with  him  nor  to  give  him  the  key;  that  he  put  the 
whisky  in  the  jail  and  locked  it  up,  and  a  day  or  two  afterwards 
levied  upon  the  whisky  as  the  property  of  Nash  under  an  execution 
issued  out  of  the  County  Court  of  Galveston  County,  Texas,  and 
sold  same  under  said  execution  to  L.  W.  Levy  &  Co.  for  the  sum 
of  $50  and  credited  said  execution  with  this  amount.''  He  also 
testified  that  before  Martin  offered  to  give  up  the  key  he.  Noble, 
told  him  that  he  would  indict  him  for  %oot-legging  liquor." 

It  was  admitted  that  the  defendants  named  in  the  petition  as 
such  were  the  sureties  upon  Noble's  oflScial  bond  as  sheriff  of  San 
Augustine   County. 

The  testimony  of  appellant  and  the  witnesses  Deedy  Martin  and 
Shack  Anderson  shows  that  on  the  night  of  September  14,  1905, 
the  appellant  sent  said  Martin  and  Anderson  from  his  place  of 
business  to  his  home  with  instructions  to  draw  out  of  the  barrels 
several  bottles  of  whisky  and  bring  them  to  appellant  at  his  store. 
He  gave  the  key  to  the  smoke-house  in  which  the  whisky  was  stored 
to  Martin.  To  the  question,  '^Was  Deedy  Martin  acting  as  your 
agent?"  the  appellant  answered,  "Yes."  He  was  then  asked:  "He 
had  charge  of  all  that  whisky  up  there  at  that  time?"  To  which 
he  replied,  "It  was  my  whisky.  I  did  not  say  that  he  had  charge, 
he  was  my  porter  and  I  told  him  to  go  and  get  it." 

Martin  and  Anderson  were  intercepted  by  appellee  Noble  while 
performing  their  errand  and  the  key  obtained  from  Martin  and 
the  whisky  taken  as  detailed  in  the  testimony  of  Noble  before  set  out 
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The  second  assignment  of  error  complains  of  the  following  por- 
tion of  the  charge  to  the  jury: 

*That  if  you  believe  from  the  evidence  that  the  defendant,  Noble, 
unlocked  and  opened  the  door  of  plaintifE's  house  and  entered  the 
same  with  th^  consent  of  plaintiiBP,  given  by  his  duly  authorized 
agent,  and  that  such  consent  was  given  freely  witliout  threats  or 
compulsion,  you   will  find   for  the   defendants/^ 

This  charge  should  not  have  been  given  because  it  submits  an 
issue  not  raised  by  the  pleadings  or  the  evidence.  There  was  no 
averment  by  the  defendants  in  their  pleadings  that  the  whisky  was 
delivered  to  the  defendant  Noble  by  a  duly  authorized  agent  of 
appellant,  and  if  the  answer  had  contained  such  averment  there 
was  no  evidence  raising  such  an  issue.  The  statement  of  appellant 
that  Martin  was  his  agent  for  the  purpose  of  procuring  and  bringing 
a  few  bottles  of  the  whisky  to  his  place  of  business  does  not  raise 
the  issue  of  authority  in  said  Martin  to  deliver  the  whole  or  any 
part  of  the  whisky  to  any  person. 

The  third  assignment  complains  of  a  portion  of  the  charge  in 
which  the  jury  are  instructed  that  appellant^s  measure  of  damage 
was  the  excess,  if  any,  of  the  market  value  of  the  whisky  at  the 
time  it  was  converted  over  and  above  the  amount  for  which  it 
was  sold  under  the  execution  against  plaintiff.  We  do  not  think 
the  proposition  involved  in  this  charge  is  correct.  Appellee  Noble 
having  taken  appellant's  property  without  authority  of  law  should 
not  be  allowed  to  defeat  appellant's  claim  for  damages  for  such 
wrongful  and  unlawful  taking  by  showing  that  he  sold  the  property 
60  taken  and  applied  the  proceeds  of  such  sale  to  the  satisfaction 
of  a  debt  due  by  appellant.  To  allow  a  wrongdoer  to  thus  defeat 
the  claim  of  the  wronged  party  for  damages  for  such  wrong  would 
be  in  violation  of  the  general  rule  of  law,  which  is  statutory  in  this 
State,  that  a  claim  for  damages  growing  out  of  a  tort  can  not 
be  offset  by  a  debt.  Appellant  if  he  had  been  given  an  opportunity 
may  have  preferred  to  have  kept  the  whisky  and  paid  his  debt  to 
Levy,  and  he  could  not  have  been  lawfully  deprived  by  appellee 
Noble  of  the  right  to  exercise  this  preference. 

Under  the  evidence  disclosed  by  this  record  the  only  issue  which 
should  have  been  submitted  to  the  jury  was  the  value  of  the 
property  imlawfuUy  taken  and  converted  by  the  appellee  Noble,  and 
if  the  evidence  is  the  same  upon  another  trial  the  court  should 
so  instruct  the  jury. 

We  do  not  think  the  evidence  shows  any  act  on  the  part  of  the 
defendants  Burleson,  Beard  and  Price  which  would  make  them 
liable  for  the  wrongful  conversion  of  appellant's  property,  and 
the  judgment  in  their  favor  is  aflSrmed.  As  to  the  other  appellees 
the  judgment  of  the  court  below  is  reversed  and  the  cause  remanded. 

Affirmed  in  j^^rt. 
Reversed  and  remanded  in  part 
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John  H.  Broocks  v.  B.  I.  Lee  et  al. 

Decided  May  11,  1907. 


1. — Suit  for  Pntchase  Money — ^FftUure  of  Title— Injiuction.  - 

A  purchaser  of  land  who  has  received  a  deed  thereto  can  not  defeat  a  suit 
for  the  purchase  money -on  the  ground  of  failure  of  consideration  unless  he 
shows  that  the  title  has  failed  in  whole  or  in  part  and  that  he  is  in  danger 
of  eviction.  Such  defense  can  not  prevail  by  merely  showing  that  suit  has  been 
brought  for  the  land. 

8.— Same. 

m 

Petition  for  injunction  to  restrain  the  collection  of  a  judgment  for  the  pur- 
chase money  of  land,  on  the  ground  that  suit  had  been  brought  for  said  land 
by  an  adverse  claimant,  considered,  and  held  insufficient  to  entitle  the  plaintiff 
to  the  writ. 

Appeal  from  the  District  Court  of  Liberty  County.  Tried  below 
before  Hon.  L.  B.  Hightower. 

Lanier  &  Martin,  for  appellant. 

0.  H.  Pendarvis,  for  appellee. 

PLEASANTS,  Associate  Justice. — This  suit  was  brought  by 
appellant  against  the  appellees  to  enjoin  the  sale  under  an  order 
of  the  District  Court  of  Liberty  County  of  a  certain  tract  of  land 
situate  in  said  county,  and  described  in  the  petition.  The  de- 
fendants in  the  suit  are  B.  I.  Lee,  plaintiff  in  the  judgment  from 
which  the  order  of  sale  sought  to  be  enjoined  was  issued,  and  Lee 
Cherry,  the  officer  charged  with  the  execution  of  said  order.  Plain- 
tiff's petition  shows  that  the  judgment,  the  execution  of  which  is 
sought  to  be  enjoined,  was  rendered  in  a  suit  brought  by  appellee 
B.  I.  Lee  against  the  appellant  herein  to  recover  the  amount  due 
upon  two  notes  executed  by  appellant  in  part  payment  of  the  pur- 
chase money  of  the  land  which  is  the  subject  matter  of  this  suit 
and  which  had  been  theretofore  conveyed  to  plaintiff  by  the  said 
B.  I.  Lee. 

The  facts  upon  which  the  injunction  is  asked  are  thus  stated  in 
the  petition: 

"That  since  said  conveyance  was  made  one  Lewis  L.  Feather- 
stone,  who  resides  in  Jefferson  County,  Texas,  brought  suit  to 
try  title  and  recover  the  league  of  land  and  other  lands  herein- 
before described  against  the  plaintiff  herein,  John  H.  Broocks, 
and  the  defendant,  B.  I.  Lee,  which  said  petition  is  in  the  usual 
form  for  trespass  to  try  title,  a  copy  of  which  is  hereto  attached 
and  marked  Exhibit  "Z'*  and  made  a  part  hereof. 

"That  heretofore,  to  wit,  in  the  judgment  hereinbefore  referred 
to,  B.  I.  Lee  recovered  judgment  against  John  H.  Broocks  for  the 
amount  of  money  hereinbefore  stated  with  order  of  sale  of  said 
lands,  and  execution  or  order  of  sale  issued  on  the  27th  day  of 
August,  1906,  the  same  was  placed  in  the  hands  of  the  defendant. 
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Lee  Cherry,  as  sheriflf  of  Liberty  County,  Texas,  and  as  such  sheriflE 
he  levied  on  the  property  hereinbefore  mentioned  as  having  been 
conveyed  by  said  B.  I.  Lee  to  the  said  John  H.  Broocks  lying 
in  said  county  of  Liberty,  State  of  Texas,  and  that  the  said  sheriff 
under  the  direction  of  his  co-defendant,  E.  I.  Lee,  in  pursuance 
of  said  writ  has  advertised  for  sale  the  said  property  as  conveyed 
as  aforesaid  under  said  order  of  sale  or  writ  of  execution,  on  the 
first  Tuesday  in  November,  1905,  at  the  court  house  door  of  Liberty 
County,  Texas,  on  said  last  mentioned  date,  between  the  hours 
prescribed  by  law  (and  will  sell  the  same),  unless  enjoined  and 
restrained  by  this  honorable  court. 

"That  in  the  deed  hereinbefore  referred  to  by  the  defendant 
B.  I.  Lee  to  John  H.  Broocks,  the  former  warranted  and  cove- 
nanted with  the  said  John  H.  Broocks  to  warrant  and  forever 
defend  the  title  to  the  above  described  tracts  of  land  against  all 
persons  whomsoever  lawfully  claiming  or  to  claim  the  same  or  any 
part  thereof. 

*^That  the  defendant  E.  I.  Lee  has  not  sufficient  property  subject 
to  execution  to  pay  off  his  liability  on  said  warranty  so  far  as 
plaintiff  is  informed  and  believes,  and  on  said  information  and 
belief  alleges  the  fact  to  be,  to  protect  him  against  the  loss  of  said 
lands  hereinbefore  described  under  said  judgment,  should  Feather- 
stone  recover  from  the  plaintiff  herein,  and  plaintiff  will  be  without 
any  adequate  remedy  at  law  and  will  be  irreparably  injured. 

'TPherefore  plaintiff  prays  that  the  order  of  sale  or  writ  of  exe- 
cution for  the  sale  of  said  lands  be  enjoiued  and  restrained  until  the 
suit  between  this  plaintiff  and  the  defendant  E.  I.  Lee,  brought 
by  the  said  Lewis  L.  Featherstone,  be  fully  determined  by  a  court 
of  competent  jurisdiction  or  to  which  it  may  be  carried  or  appealed; 
and  should  the  said  Featherstone  be  successful  in  said  suit,  that 
plaintiff  have  judgment  against  said  Lee  for  the  moneys  paid  him 
with  cost  therein  for  said  lands  and  the  balance  of  said  judgment 
be  cancelled  and  held  for  naught. 

"That  before  the  said  Featherstone  filed  the  said  suit  for  the  recovery 
of  the  said  lands  hereinbefore  described  against  this  plaintiff  and 
the  defendant  E.  I.  Lee  to  the  title  and  possession  thereof,  this 
plaintiff,  John  H.  Broocks,  offered  to  pay  the  amount  of  said  judg- 
ment and  the  cost  in  full  to  the  said  Lee  if  the  latter  would  transfer 
same  to  another  person  without  recourse  against  himself,  such 
person  to  be  selected  by  this  plaintiff,  but  the  said  Lee  wantonly 
refused  without  just  cause,  and  the  said  property  is  stiQ  advertised 
for  sale,  and  the  said  latter,  acting  under  the  direction  of  the  said 
Lee  will  sell  same  unless  enjoined  and  restrained  by  this  honorable 
court. 

"Wherefore  this  plaintiff  prays  that  a  writ  of  injunction  issue 
in  accordance  with  law,  enjoining  and  restraining  E.  I.  Lee  and 
his  agents,  attorney  and  employes  and  Lee  Cherry,  as  sheriff,  and 
each  of  his  deputies,  from  selling  the  land  hereinbefore  described, 
under  said  order  of  'sale  or  writ  of  execution;  that  said  order 
of  sale  be  returned  to  the  court  from  which  it  issued  until  the  suit 
brought  by  Lewis  L.  Featherstone  against  the  defendant  E.  L  Lee 
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and  John  H.  Broocks,  be  finally  determined  by  a  court  of  competent 
jurisdiction  and  any  other  court  to  which  it  may  be  carried  or 
appealed  on  a  writ  of  error  or  otherwise,  under  the  law,  and.  for 
general  relief." 

Upon  the  trial  in  the  court  below  it  waa  agreed  by  appellees  tiiat 
the  facta  stated  in  this  petition  were  true.  The  judgment  of  the 
court  below  from  which  this  appeal  is  prosecuted  was  in  favor  of 
defendants,  denying  plaintiff  the  relief  prayed  for  and  dissolving 
the  tennwrary  injunction  which  had  been  theretofore  issued  re- 
straining the  sale  of  the  land. 

The  otily  question  presented  for  our  determination  is  whether 
the  facts  alleged  in  plaintiff^s  petition,  and  which  were  admitted  by 
appellees  to  be  true,  entitled  him  to  a  judgment  restraining  the 
sale  of  the  land  until  the  suit  brought  by  Featherstone  could  be 
tried  and  the  title  to  the  land  adjudicated  therein. 

We  think  the  trial  court  correctly  held  that  these  facts  were 
insufficient  to  authorize  a  judgment  in  favor  of  plaintiff.  The 
facts  alleged  in  the  petition  would  have  constituted  no  defense  to 
the  foreclosure  suit  and  a  fortiori  are  insufficient  to  authorize  a 
judgment  enjoining  the  execution  of  the  judgment  rendered  in 
that  suit.  There  is  no  allegation  that  the  title  to  the  land  has 
failed  either  in  whole  or  in  part.  It  is  not  even  alleged  that 
plaintiff  believes  that  the  title  conveyed  to  him  is  defective,  and 
the  only  fact  alleged  as  a  ground  for  the  injunction  is  that  a  suit 
has  been  filed  by  Featherstone  against  plaintiff  and  his  vendor  in 
which  he  claims  title  to  the  land.  It  is  well  settled  that  a  pur- 
chaser of  land  who  has  received  a  deed  thereto  can  not  defeat  a 
suit  for  the  purchase  money  on  the  ground  of  failure  of  considera- 
tion unless  he  shows  that  the  title  has  failed  in  whole  or  in  part 
and  that  he  is  in  danger  of  eviction,  and  such  defense  can  not  be 
established  by  merely  showing  that  suit  has  been  brought  for 
the  land.  Fortson  v.  Caldwell,  17  Texas,  627;  Cooper  v.  Singleton, 
19  Texas,  267;  Ozbume  v.  Whitlaw,  80  Texas,  240;  Moore  v.  Vogel, 
22  Texas  Civ.  App.,  239. 

The  judgment  of  the  court  below  should  be  affirmed  and  it  has 
been  so  ordered. 

'Affirmed. 

Writ  of  error  refused. 


Missouri,  Kansas  &  Texas  Railway  Company  op  Texas  v.  J.  M. 

Perry. 

Decided  May  11,  1907. 

1. — Bailroads — ^Nuisanoe— Zdmitation. 

In  the  case  of  the  construction  by  a  railroad  company  of  a  water-tank 
and  turntable  on  its  right  of  way  in  such  proximity  to  private  property  as 
to  constitute  a  nuisance,  limitation  would  not  begin  to  run  until  the  establish- 
ment of  such  structures. 

S. — Same — ^Damage  to  Private  Property. 

The  construction  by  a  railroad  company  of  a  water-tank  and  turntable, 
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cTcn  though  on  its  own  right  of  way,  in  such  proximity  to  private  property  as 
to  depreciate  the  value  of  the  same  and  to  cause  the  occupants  of  the  dwelling 
thereon  annoyance  and  discomfort,  will  give  the  owner  of  the  property  a  cause 
of  action  against  the  company. 

8. — Same— Keasnre  of  Damage. 

Where  a  railroad  company  constructed  a  water-tank,  and  ahout  a  year 
thereafter  a  turntable  on  its  right  of  way,  the  jury  are  justified,  in  arriving  at 
the  damage  resulting  from  both  to  private  property,  in  deducting  from  the 
value  of  the  property  before  the  erection  of  the  water-tank  the  value  of  the 
property  after  the  construction  of  the  turntable,  as  the  proper  measure  of 
damage. 

4. — Same— Double  Cause  of  Action. 

A  recovery  against  a  railroad  company  for  injury  to  real  estate  occupied 
by  the  plaintiff  and  for  personal  annoyance,  is  not  a  double  recovery. 

5. — ^Eailroads — ^Huisanoe — ^Liability. 

A  railroad  company  is  liable  to  the  owners  of  private  property  for  annoy- 
ance, discomfort,  etc.,  if  the  same  amount  to  a  nuisance,  without  r^ard  to  the 
degree  of  care  exercised  by  the  company. 

6. — ^Variance. 

Where  a  plaintiff  sues  for  damages  resulting  to  himself  and  wife  alone 
from  a  nuisance,  the  admission  of  evidence  to  prove,  and  a  charge  authorizing 
a  recovery  for  damages  to  the  entire  family,  is  reversible  error. 

Appeal  from  the  District  Court  of  Tarrant  County.  Tried  below 
before   Hon.   Mike   E.    Smith. 

T.  8.  Miller  and  Spoonts,  Thompson  <&  Barwise,  for  appellant. — 
If  plaintiff  below  could  recover  at  all  for  the  establishment  and 
use  of  a  water  tank,  it  would  have  to  be  upon  the  ground  that 
same  was  operated  and  maintained  in  a  wrongful,  negligent  and 
improper  manner,  and  the  mere  fact  of  the  operation  of  such  struc- 
tures would  not  warrant  a  recovery  for  permanent  damages,  as 
submitted  by  the  court.  Cassidy  v.  Old  Colony  Ey.  Co.,  141  Mass., 
177;  Boston  v.  Eichardson,  13  Allen,  146-160;  Lewis,  Em.  Dom. 
(2  ed.),  sec.   576. 

There  was  error  in  the  second  paragraph  of  the  court^s  charge, 
wherein  the  jury  were  allowed  to  award  plaintiff  damages  for 
personal  annoyance  and  discomfort  to  plaintiff  and  his  family,  which 
said  charge  was  erroneous  for  the  reason  that  if  plaintiff  recovered 
for  the  depreciation  of  the  value  of  his  property,  such  depreciation 
was  naturally  and  necessarily  caused  by  reason  of  personal  annoy- 
ance and  discomfort,  and  a  recovery  for  depreciation  and  also  per- 
sonal annoyance  and  discomfort  under  the  facts  in  this  case,  would 
be  a  doitble  recovery.  St.  Louis,  S.  F.  &  T.  Ey.  Co.  v.  Shaw,  99 
Texas,  559;  Grossman  v.  Houston,  0.  L.  &  M.  P.  Ey.,  99  Texas,  643. 

Rowla/nd  £  Myers  and  Simmons  &  CUndenen,  for  appellee. — ^The 
turn-table  and  ottier  structures  complained  of  by  appellee,  not  being 
such  as  appellant  was  required  by  law  to  construct  at  any  particular 
place,  and  having  voluntarily  located  the  same  adjacent  to  plaintifiPs 
residence  so  that  the  operation  of  the  same  destroyed  the  comfortable 
enjoyment  of  appellee's  home  and  depreciated  its  value,  and  appel- 
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on  all  the  land  except  the  undivided  1-5  interest  therein  of  Gabi 
Adams. 

Decree  will  be  reformed,  and  entered  here  as  in  our  opinion  shoi 
have  been  rendered  in  the  District  Court. 

Reformed  and  Affirmed. 

Writ  of  error  refused. 


St.  Louis  &  Southwestern  Railway  Company  of  Texas  v.  L. 

SCHULER. 
Decided  May  8,  1907. 

1. — ^Zsfuet  of  Faet — ^Terdiet — ^Praotioe. 

In  reaching  its  conclusions  of  fact  an  Appellate  Court  will  view  the  evi- 
dence in  the  light  most  favorable  to  the  verdict,  and  if  there  is  any  evidence 
to  support  the  same  it  will  not  be  set  aside. 

8. — ^Kaster  and  Senrant — ^DefeotiTe   Tool — ^Negligenoe. 

In  a  suit  by   an   employee  for  injuries   received'  by  a  fall   from  a  high 
trestle   caused   by   using   a   defective   pinch-bar,   evidence   considered,   and   held| 
sufficient  to  support  a  finding  of  the  jury  that  the  master  was  guilty  of  neg- 
ligence in  furnishing  the  defective  pinch-bar,  and  that  the  employee  was  not 
guilty  of  contributory  negligence  in  using,  nor  did  he  assume  the  risk  arising! 
from  the  use  of  the  same. 

8. — Same — Order  of  Xaiter — Obedienee  by  Serrant. 

When  the  master  gives  a  servant  an  order  which  it  is  his  duty  to  obey, 
his  act  of  obedience  will  not  be  regarded  as  negligence  per  ae,  unless  the  danger 
of  obeying  the  order  is  so  glaring  that  no  prudent  man  would  undertake  it. 

4. — CliargeB — ^RepetitioiL 

It  is  not  error  to  refuse  to  give  special  charges  which  are  already  given 
in  substance  in  the  main  charge. 

5. — ^Xaster  and  Servant — Safe  Tools — ^Duty  of  Inspection. 

It  is  not  the  duty  of  the  servant  to  inspect  the  tools  furnished  him  by 
the  master,  nor  does  he  assume  the  risk  arising  from  the  use  of  the  same 
unless  he  knew  that  the  tool  was  defective,  or  the  defect  was  of  such  a  nature 
as  to  charge  him  with  such  knowledge  as  matter  of  law,  and  also  with  the 
danger  incident  to  its  use. 

6. — ^Bes  Gestae. 

Statements  made  at  the  time  of  the  accident  by  parties  present  as  to  the 
defective  condition  of  the  tool  used  by  the  injured  party,  were  res  gestae  and 
admissible  in  evidence. 

7. — Pain — ^Evldenoe   of. 

Testimony  of  a  witness  that  the  injured  party  suffered  more  or  less  pain 
all  the  time  is  admissible  when  the  facts  upon  which  the  opinion  is  based,  are 
given. 

Appeal  from  the  District  Court  of  Smith  County.  Tried  below 
before  the  Hon.  R.  W.  Simpson. 

E.  B.  PerJcms  and  Marsh  £  Mcllwaine,  for  appellant. — Where  a 
servant  has  actual  knowledge  that  an  implement  furnished  to  him 
by  the  master  is  defective^  or  where  his  opportunities  of  knowing  of 


its  „^ition  «  such  ,«.  to  skw  U  ^Jj  ^ffl^f  .ftS 

csre 

that 


Bep.,  1077;  Ft  Worth  4  B.  6.  Bj.  t.  Bobmion,  3.  Tofc 

The  court  erred  in  refusing  to  charge  the  jnir  as  i^pfc^ttd  bj 
defendant  in  its  special  charge  Xo.  6  as  Mots:  *;A  hl.:*:  rin- 
pany  is  not  liable  to  its  employes  for  injunes  requiting  {n-m  <v.y.  u* 
or  patent  defec-ts  in  simple  tools  or  appliant-es  with  wLiJi  L^v  l^ 
furnished  to  discharge  their  duties,  that  is,  defats  Thk-n  are  a?  -fo 
to  the  obsemtion  of  the  employes  as  to  the  companv;  and  Ji  ^\  n 
case  the  emploje  amma  the  risks  iniident  to  the  use  of  ha.-i  •>:•• :  '.< 
tools  or  appliances/^  Same  authorities  as  above,  also  Gulf  I.  i  5. 
P.  By.  Co.  V.  Larlrin,  98  Teiaa,  225. 

The  court  erred  in  refusing  to  charge  the  jury  as  rf]'»i  r.j 
defendant  in  its  special  charge  Xo.  7  as  follows:  "Ai',- ..?.  \  i 
may  belicTe  from  the  evidence  that  the  foreman  of  defen^idnt  in*::,  t-i 
plaintiff  to  use  the  pinch-bar  in  question,  and  alii..iu:h  \  a  n,r 
believe  from  the  evidence  that  the  bar  in  question  najs  d*!"*:  •.^  -^ 
if  yon  believe  from  the  evidence  that  the  defect,  if  anv,  in  ^, ;  -^ 
vas  as  obvious  and  patent  to  plaintiff  as  to  defen-idrit,  *>:  m 
plaintiff  knew  of  such  defect,  if  any,  in  said  bar,  or  iv^A  [,\  iv 
use  of  ordinary  care  on  his  part  have  bown  of  such  defnt!  il  Ji 
then  plaintiff  assumed  the  risk  incident  to  the  use  of  sdi :  *m  l.  *' 
you  irill  return  a  verdict  for  defendant" 

The  court  erred  in  refusing  to  charge  the  jurv  a^  ^r...v:  h, 
defendant  m  its  special  charge  Xo.  10,  as  fnljots-   '•y;  ,'  ., 
the  instance  of  the  defendant,  charged  that  a  irx^ter"  L*  n^-t  ^  \ 
to  give  to  a  simple  tool  which  he  furnishes  to  his  m^^t^  *' 


cureful  mspection  which  is  required  of  him  m  r.ai  n  m  . 
complicated  and  dangerous  machinery  and  ap.f-an,;^   .ri   /    *" 
belieye  from  the  evidence  in  this  case  hat  th/^l  ^  •*  "'  "• 

appliance  or  M.  «n^  ^Uf  ;,  ^T!^'  ^^'-'^r  u^ , .,  . , 


f 

:a2t 


appliance  or  tool,  and  that  it  was  defwtiVp  .r}  / 

not  know  of  such  defed,  and  that  he  ^TC\f  '"'' 

care  and  diligence  in  he  perfonliri^ 

such  defect,  then  it  wiU  be  yW  dTty Tl     '^■^.  ''^^  ^"^  ^  ^> 

in  this  case."  ^      '^  ^  ^^ « ^enii-i  for  ^i^^^ 

The  court  erred  in  that  mri  n^'4.  •  , 
i^m  .mm:  WnTff  L*2/;;f  .f'-fc  it  .^a->i 
to  the  semce  or  work  in  which  !,/«  '  '"^  '"-•'"v  :>  '.'■( 
««me  the  risk  .Aing  iJZ  ^^T'  '«  ''  ''-^  n-' 

The  court  erred  m  that  nart  nf  ,v  ^  ^  ^- ''  ""f- «  '!•  V..',n, » 
ilie  jm  as  follows:  «IfClrV'^^^ '■''>!>  i  ":.  , 
^to  «>nsideration  the  i?ebl°'  ''^^  •-■^-'J  ^^  iir  ?' 
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door    and   piled 
y    moundfi    near 
y  said  excavation 
if    turning    great 
1  night;  that  by 
le  tracks  a  large 
all    times   of   the 
9    or   moving    on 
laking   loud    and 
,   emitting  great 
vapors,  cinders, 
mises  are  almost 
ashes    and    eoot, 
n   said   premises, 
large    quantities 
i4^nds  in  stagnant 
which  he  alleges 
/o   the   extent   of 
Nave   suffered  and 
>rt  and  inconven- 

[ch  sum  he  prays 

• 

and  by  special 
[sed  his  property 
instruction  of  the 
id  that  whatever 
^  and  was  caused 
•jright  of  way  was 
J  was    in   contem- 

Jho  might  or  did 
t  way  would  be 
jay  over  it,  which 
^  turn-table,  water 
#f  said  adjoining 
•nstruction  of  said 
Sieard  to  complain 
3  of  limitation. 

•*!    a    judgment    in 

jloUars    damage   to 

seventy-five   dollars 

I  his   judgment   the 

be  overruled  upon 
Texas  &  Pac.  Ey. 
i)f  this  case  bring 
aced  in  that  deci- 
n-table  and  water 
as  to  depreciate 
/or,,  and  the  court 
to  the  jury.  We 
>    be    suflScient    to 
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show  that  the  conBtruction  and  maintenance  of  the  turn-table  and  the 
water  tank  depreciated  the  value  of  his  property. 

We  find  nothing  in  the  court's  charge  on  the  measure  of  damage 
that  was  calculated  to  mislead  the  jury.     The  measure  of  damage 
undoubtedly  was,   as  defined  by   the  charge,  the   difference  between 
the  value   of   the  property  just  before   and   just   after   these   struc- 
tures were  made.     The  fact  fliat  the  turn-table  was  put  in  about 
a  year  after  the  water  tank  may,  and  perhaps  did  cause  the  jury  to 
adopt  the  construction  of  fflie  charge  suggested  by  appellant  as  the 
proper  measure  of  damage;  that  is,  the  depreciation  in  the  value  of 
the  property  by  reason  of  the  installation   of  the  water  tank  plus 
the  further  depreciation  a  year  later  caused  by  putting  in  the  turn- 
table.     At   any   rate,   in   this    day   of   rapidly   advancing   prices   of 
land  in  Texas   we   fail   to   see  how   appellant  has   sufiPered,   if   the 
jury  adopted  the  method  of  computation  suggested  by  appellant  of 
ascertaining  the  value  of  appellee's  property  before  any  of  the  struc- 
tures were  built  and  deducting  therefrom  the  value  of  the  property 
after   they   were  all   built.     It  has  heretofore  been    determined   by 
our   Supreme   Court  that  a  recovery  in   a  caae  like  this  both   for 
depreciation  in  the  value  of  the  property  and  for  personal  annoy- 
ance  and  inconvenience   is   not   a   double   recovery.     Daniel   v.    Ft 
Worth   &  B.   G.   Ey.    Co.,   96   Texas,   327.     We   also   construe   the 
holding  of  our   Supreme   Court   to   be  that   such   recovery   may   be 
had   for   personal   annoyance,   discomfort,   etc.,   without   reference   to 
the    degree    of    care    exercised   by    the    defendant    company,    if    the 
maintenance  of  the  structures  complained  of  amount  to  a  nuisance. 
Daniel  v.  Ey.,  supra;  Eainey  v.  Bed  Biver,  T.  &   S.  By.   Co.,  80 
S.  W.  Bep.,  95. 

By  the  second  paragraph  of  the  court's  charge  appellee  was 
authorized  to  recover  for  personal  annoyance  and  discomfort  to 
himself  and  family,  while  his  petition  only  claimed  damages  in 
this  respect  for  injuries  to  himself  and  wife.  Under  his  own  evi- 
dence the  matter  becomes  material,  since  he  testified  that  his  family 
consisted  of  himself,  his  wife,  two  daughters  and  a  son-in-law. 
We  have  no  means  of  knowing  that  the  jury  did  not  allow  damages 
for  the  personal  annoyance  and  discomfort  to  the  daughters  and 
son-in-law.  Indeed,  the  charge  authorized  them  to  do  so.  This, 
however,  would  only  aflEect  the  judgment  on  this  issue  and  would 
not  call  for  a  reversal  in  toto.  The  judgment  of  the  District 
Court  is  therefore  affirmed  as  to  the  sum  of  four  hundred  dollars  for 
depreciation  in  the  value  of  appellee's  property,  with  interest  thereon 
from  the  date  of  the  judgment,  but  upon  the  issue  of  personal 
injuries  to  appellee  and  his  wife  the  judgment  is  reversed  and  the 
cause  remanded  for  another  trial. 

Affirmed  in  part  and  reversed  and  rema/nded   in  part. 

Conner,  Chief  Justice,  not  sitting. 

Writ  of  error  refused. 


1907.]  S.  K.  By.  Co.  op  Texas  v.  Bennett.  379 

Southern  Kansas  Eailway  Company  op  Texas  et  al.  v.  A.  L. 

Bennett. 

Decided  May  11,  1907.  • 

l.^-CarrleT8  of  Live  Stock — ^Damage— Pleading'. 

In  a  suit  against  two  carriers  for  damage  to  a  shipment  of  cattle,  where 
the  plaintiff  alleges  that  the  two  carriers  are  really  one  and  the  same  line  of 
road,  operated  by  the  same  management,  an  exception  to  the  plaintiff's  petition 
on  the  ground  that  the  same  was  insufficient  in  regard  to  the  times  and  places 
of  delay  and  rough  handling,  is  properly  overrul^  in  the  absence  of  specific 
denial  of  the  identity  of  the  two  roads. 

ft. — Same— Evldenoe. 

In  a  suit  for  damage  to  a  shipment  of  cattle  caused  by  rough  handling, 
testimcMiy  that  other  cattle  in  the  same  train,  not  belonging  to  plaintiff,  were 
killed  en  route,  was  competent  to  prove  rough  handling,  and  this  without  plead- 
ing such  fact. 

8.^<3attle— Karket  Value— Eyldenoe. 


A  witness  who  gets  his  information  from  reading  the  market  reports  may 
testify  as  to  the  market  value  of  cattle  in  a  certain  market  on  a  certain  day, 
though  he  can  not  testify  to  such  fact  from  information  derived  solely  from 
what  others  told  him. 

Appeal  from  the  District  Court  of  Hemplhill  County.  Tried  below 
before  Hon.  B.  M.  Baker. 

J.  W.  Terry  and  Hoover  &  Taylor,  for  appellants. — ^Where  a 
person  files  a  suit  alleging  certain  grounds  as  a  reason  for  his 
recovery,  the  allegations  in  the  petition  should  be  suflScient  to  ap- 
prise the  defendant  or  opposite  party  of  what  he  is  called  upon  to 
answer.  Walton  v.  Eeager,  20  Texas,  103;  Glasscock  v.  Hamilton, 
62  Texas,  149;  Mayton  v.  T.  &  P.  Ey.  Co.,  63  Texas,  77;  Texas 
&  P.  By.  Co.  V.  Curry,  64  Texas,  85;  Lewis  v.  G.  H.  &  S.  A.  By. 
Co.,  73  Texas,  507. 

The  court  erred  in  permitting  the  plaintiff,  A.  L.  Bennett,  to 
testify,  in  his  own  behalf,  over  the  objection  of  the  defendants  that 
none  of  his  cattle  were  killed,  but  that  some  other  cattle  in  the  train 
were  killed.  Missouri  Pac.  B.  Co.  v.  Smith,  84  Texas,  348;  Moore 
V.  Kenedy,  81  Texas,  147;  Armstrong  v.  O'Brien,  83  Texas,  646; 
Cooper  V.  Loughlin,  75  Texas,  527. 

TTie  court  erred  in  overruling  and  in  not  sustaining  the  de- 
fendants' motion  to  exclude  the  testimony  of  the  plaintiff,  A.  L. 
Bemiett,  as  to  the  market  value  of  such  cattle  as  his  on  the  Kansas 
City  market  on  the  28th  day  of  August,  1905,  because  the  cross- 
examination  of  the  said  Bennett  disclosed  the  fact  that  he  learned 
the  market  value  from  what  cattlemen  and  men  buying  cattle  told  him 
together  with  the  market  report,  and  the  same  was  hearsay.  Southern 
Pac.  Ey.  Co.  v.  Maddox,  75  Texas,  307;  Texas  &  N".  0.  B.  E.  Co. 
V.  White,  62  S.  W.  Bep.,  133;  Texas  &  P.  Ey.  Co.  v.  Amett,  13 
Texas  Ct  Bep.,  547;  Cameron  Mill  &  Elevator  Co.  v.  Anderson,  9 
Texas  Ct.  Bep.,  333. 

Willis  &  Willisj  for  appellee. 

SfPEEB,   Associate  Judob^ — Appellee,   as  plaintiff  below,   insti- 
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tuted  this  suit  against  the  Southern  E[ansas  Bailway  Company  of 
Texas  and  the  Atchison,  Topeka  ft  Santa  Fe  Bailway  Company  to 
recover  damages  for  injuries  to  a  shipment  of  cattle  from  Canadian, 
Texas,  consigned  to  the  George  B.  Barse  Livestock  Commission 
Company  at  Kansas  City,  Missouri.  The  plaintiff  allied  generally 
that  the  cattle  were  negligently  delayed  and  roughly  handled  en 
route,  by  reason  of  which  they  presented  a  bad  appearance  and 
lost  in  weight  and  declined  in  price.  There  was  a  trial  before  a 
jury,  resulting  in  a  judgment  in  favor  of  plaintiff  in  the  sum  of 
$153.21.  The  defendant  companies  have  appealed  and  ask  for  a 
reversal  of  this  judgment. 

Appellants'  special  exception,  complaining  that  appellee's  allega- 
tions were  insufficient  in  regard  to  the  times  and  places  of  delay 
and  rough  handling,  was  properly  ovemded  because  under  appellee's 
allegation  that  both  defendants  were  really  one  and  the  same  line 
of  road,  operated  by  the  same  management,  it  could  make  no  dif- 
ference in  law  whether  the  delays  and  injuries  occurred  on  the 
line  of  the  one  or  the  other.  This  allegation  of  identity  between 
the  two  roads  appears  not  to  have  been  specifically  denied  in  the 
pleadings. 

There  was  no  error  in  permitting  appellee  Bennett  to  testify  that 
while  none  of  his  cattle  were  killed,  some  other  cattle  in  tiie  same 
train  were  killed,  since  this  testimony  undoubtedly  tended  to  show 
rough  handling  of  appellee's  cattle.  It  is  no  valid  objection  to  the 
testimony  that  the  petition  contained  no  allegations  with  reference 
to  other  cattle  being  killed.  It  was  not  a  proper  subject  for  pleading, 
but  constituted  merely  the  evidence  of  appellee's  allegation  that  his 
cattle  were  roughly  handled  en  route.  The  evidence  could  not 
possibly  have  misled  the  jury  into  the  error  of  allowing  appellee  to 
recover  for  the  loss  of  these  cattle. 

Neither  was  there  error  in  permitting  appellee  to  testify  as  to  the 
market  price  of  cattle  in  Kansas  Ci^  on  August  28,  1905.  He 
testified  that  he  knew  what  the  market  was  on  that  day,  and  on 
cross-examination  answered  that  he  got  his  information  from  cattle- 
men and  from  reading  the  market  reports.  It  is  well  settled  that 
a  witness  may  testify  as  to  the  market  where  his  information  is 
derived  from  regular  market  reports.  Texas  &  Pac.  By.  C^.  v. 
Donovan,  86  Texas,  378;  Chicago  B.  I.  ft  P.  By.  Co.  v.  Halsell, 
36  Texas  Civ.  App.,  522;  Texas  ft  Pac.  By.  Co.  v.  Slaughter,  37 
Texas  Civ.  App.,  624.  It  is  also  true  that  a  witness  can  not  testify 
to  the  market  from  information  derived  solely  from  what  others 
told  him.  But  if  appellee  was  qualified  to  testify  as  to  the  market 
by  reason  of  the  fact  of  having  read  the  market  reports,  his  testimony 
was  certainly  none  the  less  competent  because,  forsooth,  he  had  also 
had  the  same  information  from  other  cattlemen.  The  objections 
went  to  the  whole  of  the  testimony  and  were  properly  overruled. 

We  have  carefully  examined  the  evidence  and  think  it  sufficient  to 
support  the  verdict  and  judgment.  The  judgment  is  therefore  af- 
firmed. 

Affirmed. 

Conner,  Chief  Justice,  not  sitting. 


1907.']  OvBRPELT  V.  Vinson.  381 

M.  W.  OVBBPKLT  V.   OSOAR  ViNSON  BT  AL. 
Decided  May  11,  1907. 

Sehool  Loads— Ooonpanoy—Vorfeitnre. 

Under  the  provisions  of  the  law  concerning  the  purchase  of  school  land, 
actual  occupancy  of  the  land  is  required.  There  can  be  no  constructive  occu- 
pancy. Evidence  considered,  and  held  to  support  a  finding  that  a  purchaser  of 
school  land  had  failed  to  comply  with  the  requirements  of  the  law  in  the 
matter  of  occupying  the  land  purchased,  and  had  thereby  forfeited  his  right 
to  the  same.. 

Appeal  from  the  District  Court  of  Dickens  County.  Tried  below 
before  Hon.  J.  M.  Morgan. 

Holman  dc  Dickson,  for  appellant. 

Olasgow  &  Oreen,  and  Wilson,  DaJion  &  Wilson,  for  appellees. 

SPEEB,  Associate  Justice. — Appellant  instituted  this  suit  in 
trespass  to  try  title  to  recover  from  Oscar  Vinson  and  wife  two 
sections  of  school  land,  and  from  an  adverse  decision  has  prose- 
cuted this  appeal.     The  trial  court's  findings  of  fact  are  as  follows: 

'*lst.  I  find  that  Mrs.  Vinson,  formerly  Miss  Maud  Hudson, 
who  first  filed  on  the  land  in  controversy,  was  an  actual  settler 
at  the  time  she  made  her  application  to  purchase  the  said  land, 
in  that  the  plaintiff  wholly  failed  to  prove  that  she  was  not  such 
actual  settler. 

"2d.  I  find  that  tjie  plaintiff,  M.  W.  Overfelt,  was  not  an  actual 
settler  on  the  land  in  controversy  at  the  time  of  his  application  to 
purchase  the  same,   and  never  became  such  until   July   17,   1906. 

**3d.  I  find  that  defendant.  Miss  Hudson,  after  plaintiff  had  put 
what  he  put  in  the  dugout,  put  his  things  on  the  outside  where  he 
afterwards  found  and  took  them  away.  I  further  find  that  the 
defendant  said  nothing  about  the  plaintiff  being  barred  out,  as  to 
his  things,  but  told  the  plaintiff  that  they  were  willing  to  let  the 
law  take  its  course  in  regard  to  their  dispute  over  the  land  and 
he  told  them  he  was  willing  to  leave  it  to  the  law  and  they  said 
they  were  willing,  and  plaintiff  afterwards  on  January  22,  1905, 
took  his  things  away  from  there. 

*'4th.  In  answer  to  plaintiff's  request  for  findings,  which  is  as 
follows:  'Could  plaintiff  under  the  facts  have  regained  possession 
without  resort  to  unlawful  force,'  the  court  finds  as  a  fact  that 
the  defendants  never  threatened  the  plaintiff  and  never  offered  to 
do  him  serious  bodily  injury,  and  as  to  whether  he  could  have 
gained  possession  of  the  premises  without  resort  to  unlawful  force, 
the  court  is  unable  to  say.  He  could  not  have  gained  possession 
of  the  dugout  after  it  was  locked  without  the  use  of  force. 

*'6th.  I  find  that  the  plaintiff  had  no  reasonable  ground  to  fear 
bodily  injury  if  he  should  force  his  re-entrance  and  remain  on  the 
premises  after  &e  defendants  had  taken  exclusive  and  hostile  po&- 
session,   because  I  find  from  the  evidence  that  every  conversation 
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he  had  with  them  was  friendly  and  he  and  they  said  they  wonld 
leave  it  to  the  law. 

**6th.  I  further  find  that  the  defendant  hy  virtue  of  her  award 
was  an  actual  settler  at  the  time  of  her  application  to  purchase  the 
land  in  controversy,  in  that  the  plaintiff  in  this  case  did  not  show 
that  she  was  not  such  actual  settler. 

"7th.  I  further  find  that  the  plaintiff  was  not  an  actual  settler 
on  the  land  in  controversy  at  the  time  he  made  his  application  for 
the  land,  and  I  further  find  that  if  he  was  when  he  made  his 
application  that  he  abandoned  the  same  on  13th  day  of  January, 
1905,  and  never  went  back  on  the  land  as  a  settler  until  the  17th  of 
July  following. 

"8th.  I  further  find  as  a  matter  of  law  that  the  defendant  was 
entitled  to  recover  the  land. 

"9th.  I  furtiier  find  that  the  plaintiff  is  not  entitled  to  recover  the 
land. 

"10th.  I  further  find  that  the  plaintiff  did  not  occupy  the  land 
from  the  13th  day  of  January,  1905,  to  the  17th  day  of  July,  1905, 
as  a  home  or  otherwise,  and  therefore  he  was  no  actual  settler  on 
the  land,  and  during  that  time  he  had  no  reasonable  ground  to 
fear  death  or  serious  bodily  injury,  and,  he  being  absent  more  than 
six  months  continuously,  the  court  holds  that  he  forfeited  his  ri^t, 
if  he  ever  had  any,  and  the  same  was  not  excused  by  him  going  off 
and  working  to  pay  for  the  land.*' 

In  order  to  reverse  the  judgment  of  the  trial  court  we  must  be 
able  to  overturn  his  findings  upon  tiie  three  important  points  of 
appellees*  settlement,  appellant's  settlement  and  appellant's  forfeiture 
by  reason  of  his  failure  to  reside  upon  the .  land.  This  we  are 
unable  to  do.  The  seventh  and  tenth  findings  of  fact  are  to  the 
effect  that  if  appellant  was  ever  an  actual  settler  on  the  land  in 
controversy  he  abandoned  the  same,  which  resulted  in  its  forfeiture 
and  is  fatal  to  his  right  to  recover  herein.  It  is  provided  in 
section  3  of  the  Public  Lands  Act  of  1901  that  "if  any  purchaser 
shall  fail  to  reside  upon  and  improve  in  good  faith  tlie  land  pur- 
chased by  him,  as  required  by  law,  he  shall  forfeit  said  land  and 
all  payments  made  thereon  to  the  State,  to  the  same  extent  as  for 
the  non-payment  of  interest,  and  such  land  shall  be  again  upon 
the  market  as  if  no  such  sale  and  forfeiture  had  occurred,  and  all 
forfeitures  for  nonoccupancy  shall  have  the  effect  of  placing  the 
land  upon  the  market  without  any  action  whatever  on  the  part 
of  the  Commissioner  of  the  General  Land  Office,  and  if  any  pur- 
chaser shall  be  forced  to  yield  possession  of  the  land  purchased  by 
him  from  the  State  on  account  of  any  writ  or  other  judicial  process 
issued  from  a  court  of  competent  jurisdiction,  or  be  compelled  to 
temporarily  yield  his  possession  .from  a  well  grounded  fear  of  death 
or  serious  bodily  injury,  such  absence  shall  not  work  the  forfeiture 
provided  by  law  for  nonoccupancy."  If  article  4218-1,  Sayles*  Texas 
Civil  Statutes  (Act  of  1897),  authorizing  all  necessary  and  tem- 
porary absence  from  such  land  of  such  purchaser  for  the  purpose 
of  earning  money  with  which  to  pay  for  the  land,  etc.,  be  applicable, 
still  the  court's  finding  is  that  the  absence   of  appellant   exceeded 
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the   permitted   time;   that  is,  from   January   13,    1905,   to   July   17 
following. 

The  evidence  was  such  as  to  authorize  the  court^s  finding.  Appel- 
lant, who  in  attempting  to  settle  on  the  land  moved  his  household 
and  kitchen  effects  into  a  dugout,  left  the  land  on  January  13, 
1906,  for  the  purpose  of  going  to  Guthrie  after  his  mail.  On  his 
return  to  the  dugout  he  found  appellees  in  possession.  Appellees 
said  they  were  there  to  stay,  and  the  parties  mutually  and  good 
naturedly  agreed  to  leave  the  matter  to  the  law.  On  January  22 
appellant  removed  his  property,  which  had  in  the  meantime  been 
thrown  out  of  the  dugout,  and  made  no  further  effort  to  occupy  the 
land  until  July  17.  Appellees  made  no  threats  of  any  character 
whatever  against  appellant  and  the  testimony  leaves  little  room 
for  doubt  that  he  entertained  no  fear  of  death  or  serious  bodily 
injury  at  their  hands.  Under  such  circumstances  his  failure  to 
reside  upon  the  land  necessarily  worked  a  forfeiture  of  his  claim. 
It  is  not  a  question  of  intention  on  his  part  such  as  would  determine 
the  exempt  character  of  property  claimed  as  a  homestead  under 
onr  homestead  law,  but  it  is  a  question  of  actual  occupancy  as 
contradistinguished  from  constructive  occupancy.  See  Andrus  v. 
Davis,  89  S.  W.  Sep.,  772.  So  that  aflSnning,  as  we  do,  the  court's 
finding  upon  this  issue,  it  becomes  unnecessary  to  pass  upon  the  other 
findings.     The  judgment  of  the  trial  court  is  therefore  affirmed. 

Affirmed. 

Conner,  Chief  Justice,  not  sitting. 


Z.  B.  Thomason  &  Son  v.  Oscar  E.  Oates. 

Decided  May  11,   1907. 

1. — ^Leaie— TeTmlnation  by  Sale. 

Where  land  is  leased  subject  to  the  right  of  the  lessor  to  terminate  the 
lease  by  a  sale  of  the  land  during  the  term,  a  sale  by  the  lessor  entitles  his 
vendee  to  immediate  possession  of  the  premises  in  the  absence  of  an  agreement 
to  the  contrary  by  the  vendee. 

2. — Same — Ertoppel. 

The  fact  that  a  vendee  of  leased  premises  received  the  rent  money  for 
the  term,  will  not  estop  him  from  terminating  the  lease  and  demanding  posses- 
sion of  the  premises  when  it  is  shown  that  he  offered  to  return  the  unearned 
rental. 

8. — ^Appeal — ^Expiration  of  Cause  of  Action — ^Praotioe. 

Where,  in  a  suit  by  a  vendee  to  oust  a  tenant  from  the  purchased  premises, 
it  appears  that  the  term  of  lease  has  expired  pending  the  appeal,  the  judg- 
ment of  the  trial  court  ousting  the  tenant  will  not  be  reversed  even  though  it 
should  appear  that  there  was  error  in  the  proceedings. 

Appeal  from  the  District  Court  of  Haskell  County.     Tried  below 
before  Hon.  H.  R.  Jones. 

Thomason  dc  Thomason,.  for  appellants. 

SSr«  G.  McOonneil,  for  appellee. 
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S^PEEE,  Associate  Justice. — ^This  was  an  action  of  trespass  to 
try  title  instituted  by  Oscar  E.  Oates  to  recover  from  Z.  B.  Thomason 
and  son  lot  No.  5  in  the  town  of  Haskell.  There  was  judgment 
for  the  plaintiff  and  defendants  have  appealed. 

The  evidence  ebows  that  on  January  1,  1906,  appellants  sent  a 
check  for  twenty-five  dollars  to  B.  H.  Beall  for  the  lease  of  the 
lot  in  question  for  the  year  1906,  and  the  same  was  accepted  by 
said  Beall  upon  the  condition  ^'that  if  I  make  a  sale  of  the  prop- 
erty and  have  to  give  possession  in  order  to  make  the  sale,  I  will 
reserve  the  right  to  terminate  the  lease  at  the  time,  but  if  pur- 
chaser should  not  demand  possession  until  January  1,  1907,  I  will 
jiot  want  to  terminate  the  lease.*'  A  short  while  after  this  contract 
Appellee  purchased  the  lot  from  Beall  and  at  the  time  nothing  was 
paid  about  giving  possession  of  the  property,  but  immediately  after 
the  purchase  appellee  demanded  possession  of  the  property  and  later 
instituted  this  suit.  It  is  the  contention  of  appellant  that  his  lease 
should  not  be  terminated  because  the  right  to  immediate  possession 
^as  not  made  a  condition  of  appellee's  purchase  from  Beall.  But 
we  think  the  transaction  between  Beall  and  appellee  could  have 
no  other  meaning  than  that  the  latter  should  be  entitled  to  the 
Immediate  possession  of  the  property  purchased.  Nothing  was  said 
to  the  contrary,  and  appellee  testified  that  he  supposed  it  was 
Beall's  duty  to  place  him  in  possession  and  he  did  not  demand  it 
until  he  sent  him  the  money;  that  he  understood  he  was  to  get  pos- 
session of  the  place  when  the  trade  was  made,  and  on  the  same  day 
that  he  sent  the  purchase  money  wrote  Mr.  Beall  to  notify  the 
parties  in  possession  that  he  wanted  possession  of  it.  This  indi- 
cates that  the  purchaser  not  only  demanded,  but  was  entitled  to 
demand  possession  of  the  property  from  appellants.  The  fact  that 
appellee  cashed  the  check  sent  by  appellants  to  Beall  would  not 
preclude  his  recovery  upon  the  theory  of  estoppel,  since  he  first 
offered  to  return  the  check  and  subsequently  tendered  the  appellante 
the  unearned  portion  of  the  same.  Besides,  if  there  was  error  in 
the  proceedings  we  would  hardly  be  justified  in  reversing  the  case 
and  remanding  it  for  another  trial,  wnen  confessedly  the  only  right 
of  appellante  in  the  property  is  by  virtue  of  a  lease  for  the  year 
1906,  which  term  has  wholly  expired.  The  judgment  is  therefore 
affirmed. 

Affirmed. 

Conner,  Chief  Justice,  not  sitting. 


Baker  &  Lockwood  Manufacturing  Company  v.  J.  M.  Clayton 

£T  AL. 
Decided  May  11,   1907. 

1. — ^Breach  of  Contract — Special  Bamaffe— Pleading. 

In  a  suit  for  special  damages  for  breach  of  a  contract  to  return  within 
a  reasonable  time  certain  rented  personal  property,  pleading  considered,  and 
held  sufficient  as  against  a  general  demurrer.  As  against  a  general  demurrer 
every  reasonable  intendment  will  be  indulged  in  favor  of  the  pleading. 
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8. — Same-— Notice  of  Special  Damage — Case  Followed. 

It  is  not  necessary  that  notice  be  given  at  the  time  a  contract  is  made 
of  special  damage  likely  to  result  from  a  breach  of  the  same,  provided  such 
notice  is  given  before  such  damage  results  and  in  time  for  the  defendant  to 
have  avoided  the  same  by  compliance  with  his  contract.  Bourland  v.  Choctaw 
O.  &  G.  Ry.  Co.,  99  Texas,  407,  followed, 

8.— Bailee— LiabUity. 

A  bailee  is  required  to  exercise  ordinaiy  care  to  preserve  the  property  in 
his  custody  and  is  liable  only  for  such  injuries  as  proximately  result  from  his 
failure  in  this  respect.  Where  one  renting  a  tent  permitted  it  to  be  used  at  a 
different  place  and  for  a  different  purpose  from  that  specified  in  the  rent  con- 
tract, he  would  not  be  liable  for  injuries  to  the  tent  while  being  so  used  imless 
the  injuries  were  the  result  of  negligence. 

4. — Same — ^Prima  Pacie  Caie— Charge. 

Evidence  that  an  article  was  in  good  condition  when  delivered  to  a  bailee 
and  in  a  damaged  condition  when  returned,  might  make  a  prima  facie  case  of 
liability  against  the  bailee,  but  it  would  not  be  proper  for  the  court  to  so 
charge  the  jury. 

5. — ^Verdict   Contrary  to  Evidence. 

In  a  suit  for  damages  for  breach  of  contract,  evidence  considered,  and  held 
insufficient  to  support  a  verdict  for  defendant. 

Appeal  from  the  County  Court  of  Potter  County.  Tried  below  be- 
fore Hon.  Sam.  B.  Merrill. 

W.  E.  Oee,  for  appellant. 

The  tents  having  already  been  used  by  the  appellee  Clayton  for  the 
^rpose  for  which  they  had  been  originally  rented  so  that  there  was 
nothing  further  for  him  to  do  but  reship  them  to  appellant,  and  the 
appellant  having  informed  him  that  it  wanted  the  tents  for  other 
parties,  it  became  his  duty  to  reship  them  without  delay,  and  failing 
to  do  so,  he  became  liable  to  appellant  for  such  special  damages 
as  appellant  suffered  by  reason  of  such  failure.  Bourland  v.  Choc- 
taw, 0.  &  G.  Ry.  Co.,  99  Texas,  407;  Wells,  Fargo  &  Co.  v.  Battle, 
6  Texas  Civ.  App.  534. 

If  the  tents  were  injured  by  reason  of  appellee  Clayton's  failure 
to  exercise  proper  care  over  them  at  any  time  or  place  from  the 
time  they  were  received  in  Amarillo,  Texas,  until  they  were  loaded 
for  reshipment  to  appellant,  then  Clayton  was  responsible  to  appellant 
for  whatever  damages  so  resulted,  whether  the  tents  were  actually  in 
his  possession  or  not.  Sims  &  Smith  v.  Chance,  7  Texas,  571 ;  Young 
V.  Lewis,  9  Texas,  77;  Mills  v.  Ashe,  16  Texas,  295;  5  Cyc,  163, 
div.  B.  and  notes;  Edward-s  on  Bailments,  p.  277. 

If  any  of  the  damage  was  caused  to  the  tent  in  use  at  Canyon 
City,  Texas,  by  an  unusual  storm  of  wind  at  that  place,  then  appellee 
Clayton  was  liable  for  such  damage  whether  he  could  have  prevented 
and  foreseen  such  injury  or  not,  unless  he  had  used  proper  care  to 
prevent  the  tent  from  being  carried  to  Canyon  City.  5  Cyc,  176, 
div.  2;  5  Cyc,  178,  div.  (II.)  and  cases  cited  in  note  89. 

If  the  tents  were  in  good  condition  when  appellant  sent  them 
to  appellee  Clayton  and  were  damaged  when  returned  to  appellant. 

Vol.  XLVI.  Civil— 26. 
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the  burden  was  on  appellee  to  show  that  such  damage  was  not  caused 
by  his  negligence.  Hislop  v.  Ordner,  67  S.  W.  Bep.,  337;  Guaranl^ 
Trust  Co.  V.  Diltz,  91  S.  W.  Rep.,  596;  5  Cyc,  217,  division  (II); 
Edwards  on  Bailments^  p.  320. 

Turner  dk  Boyce,  for  appellees. 

SPEEB,  Associate  Justice. — ^This  is  the  second  appeal  in  this 
case,  the  opinion  on  the  first  appearing  in  40  Texas  Civ.  App.,  586, 
which  see  for  a  statement  of  the  nature  of  the  case.  Upon  the  last 
trial  judgment  again  went  against  the  present  appellant.  Upon  the 
former  appeal  we  held  that  certain  evidence  tendered  by  appellant,  tend- 
ing to  show  the  loss  of  profits  of  two  certain  rental  contracts  of  the 
tents  in  controversy,  was  inadmissible  under  the  pleadings  of  the 
case,  and  appellant  has  since  amended  so  as  to  show  a  cause  of  action 
under  the  rule  announced  by  our  Supreme  Court  in  the  recent  case 
of  Bourland  v.  Choctaw,  0.  &  Q.  By.  Co.,  99  Texas,  407.  The 
amended  paragraph  reads:  ''Contrary  to  agreement  between  plaintiff 
and  defendant  and  in  violation  of  defendant's  implied  obligation  to 
return  said  tents  within  reasonable  time  after  their  use  on  July  4, 
1902,  said  tents  were  not  shipped  from  Amarillo  by  defendant  until 
on  or  about  July  25,  1902,  although  plaintiff  had  informed  defendant 
on  or  about  July  15,  1902,  that  it  was  in  need  of  said  tents  for  other 
parties^  and  asked  defendant  to  ship  them  back  immediately,  on  ac- 
count of  which  delay  plaintiff  was  damaged  in  the  sum  of  one  hundred 
and  fifty  dollars,  same  being  the  amount  it  would  have  received  as 
rental  for  said  tents  from  said  other  parties  to  whom  said  tents  were 
to  be  sent  (one  at  Washington,  Iowa,  and  one  at  Sydney,  Iowa), 
for  which  amount  plaintiff  claims  special  damages.*'  To  this  para- 
graph the  trial  court  sustained  a  general  exception  and  of  course 
excluded  the  evidence  offered  in  support  thereof.  In  this  the  court 
erred.  While  the  allegations  may  not  be  good  as  against  a  special 
demurrer  in  that  they  failed  to  show  that  appellee's  negligence 
after  July  15,  when  it  is  alleged  he  had  notice  of  the  probable  loss 
to  follow,  resulted  in  the  loss  of  the  Washington  and  Sydney  con- 
tracts. But  as  against  a  general  demurrer  the  paragraph  should  be 
construed  to  that  effect,  since  all  reasonable  intendments  are  to  be 
indulged  in  favor  of  its  sufficiency.  If  appellee's  negligence  after 
July  15  resulted  in  the  loss  to  appellant  of  these  rentals,  then  the 
case  appears  to  fall  fairly  within  the  rule  announced  in  Bourland 
V.  Choctaw,  0.  ft  G.  By.  Co.,  above.  The  principle  is  illustrated  by 
a  quotation  from  the  opinion.  "The  simple  fact  is  that  it  (defendant) 
held  so  much  of  plaintiff's  property  of  which  he  desired  and  was 
entitled  to  immediate  possession  for  a  special  purpose  and  for  the 
lack  of  which  defendant  was  then  fully  informed  plaintiff  was  in 
danger  of  suffering  the  loss  for  which  compensation  is  now  sought, 
which  loss  could  have  been  prevented  by  mere  delivery  of  the  property. 
In  such  a  case  knowledge  of  these  facts  when  the  contract  for  trans- 
portation  was  made  appears  to  us  to  be  unessential." 

In  addition  to  the  facts  stated  on  the  former  appeal,  it  appears 
that  the  larger  of  the  two  t^its  in  controversy  after  ii^  use  at  Amarillo 
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was  carried  to  Canyon  City  to  a  Confederate  reunion.  Appellee 
Clayton  either  consented  to  its  being  carried  to  Canyon  City  or  at 
least  did  not  object.  This  tent  received  further  injuries  at  that 
place  and  appellant  sought  by  special  charges  two  and  three  to  direct 
the  jury  with  reference  to  this  issue.  Special  charge  three  was  in- 
accurate and  properly  refused  in  that  it  authorized  a  recovery  if 
appellee  Clayton  negligently  permitted  the  tent  to  be  carried  to 
Canyon  City  and  it  was  there  injured,  irrespective  of  whether  the 
injuries  were  the  residt  of  negligence  at  Canyon  City  or  not.  In 
other  words,  it  made  appellee  liable  for  all  injuries  received  at 
that  place,  irrespective  of  their  cause,  if  he  negligently  permitted  the 
tent  to  be  removed.  The  rule,  as  we  understand  it,  is  that  the  bailee 
is  required  to  exercise  ordinary  care  to  preserve  the  property  in  his 
custody,  and  for  his  failure  in  this  respect  he  is  liable  for  the  conse- 
quences of  such  injuries  as  proximately  result  from  his  negligence. 
The  appellee  in  this  case  did  not  become  an  insurer  of  the  tent 
by  reason  of  his  negligence  in  not  preventing  its  removal  to  Canyon 
City,  nor  does  the  eridence  indicate  that  he  carried  it  there  himself, 
thereby  making  him  liable  as  for  a  conversion. 

The  second  special  charge,  however,  should  have  been  given.  By 
it  the  jury  woidd  have  been  instructed  that  if  appellee  Clayton  failed 
to  exercise  ordinary  care  with  respect  to  said  property  from  the 
time  the  tents  were  received  at  Amarillo  until  they  were  loaded  for 
reshipment  to  Kansas  City  and  that  said  tents  were  damaged  as  the 
result  of  such  failure,  to  find  for  plaintiff,  etc.  It  was  especially  im- 
portant that  some  such  charge  should  have  been  given  in  view 
of  the  fact  that  the  trial  court  in  the  third  paragraph  of  his  charge 
had  directed  a  finding  in  favor  of  appellant  for  injuries  received 
by  the  tents  while  they  were  in  appellee  Clayton's  possession,  without 
further  directing  them  as  to  the  injuries  received  at  Canyon  City, 
when  the  large  tent,  at  least,  was  not  in  his  possession.  While  this 
charge  of  itself  might  not  be  affirmatively  erroneous  or  work  a  re- 
versal of  the  case,  the  omission  referred  to  emphasizes  the  necessity 
for   giving   the   requested    charge. 

There  was  no  error  in  placing  the  burden  of  proof  on  the  plaintiff 
to  establish  its  case  by  a  preponderance  of  the  evidence.  It  may  be 
that  proof  by  it  that  the  tents  were  delivered  to  appellee  in  good 
condition  and  returned  in  a  damaged  condition  would  meet  this  re- 
quirement and  authorize  a  verdict  in  the  absence  of  rebutting  evi- 
dence, but  it  does  not  follow  from  this  that  the  court  should  instruct 
the  jury  that  such  proof  upon  the  part  of  the  plaintiff  established  a 
prima  facie  case  and  called  for  an  explanation  at  the  hands  of 
defendant.  Such  would  have  been  the  effect  of  appellant's  requested 
charge  upon  the  burden  of  proof. 

We  feel  constrained,  also,  to  reverse  the  case  for  the  insufficiency 
of  the  evidence  to  support  the  verdict  upon  the  issue  of  delay  in 
returning  the  tents  and  return  freight  charges.  It  is  undisputed  that 
there  was  a  great  and  unnecessary  delay  in  returning  appellant's 
tents  after  the  use  for  which  they  were  hired,  and  it  is  practically 
undisputed  that  appellee  was  to  pay  the  return  freight  charges. 
Appellee  makes  no  explanation  whatever  of  the  delay  in  returning 
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the  tents,  and  none  of  the  failure  to  pay  the  return  freights,  save 
that  he  denies  he  was  to  pay  the  same,  but  understood  that  the 
committee  for  whom  he  acted  had  arranged  with  the  railroad  com- 
pany for  the  freights.  Appellant  requests  us  to  render  the  judgment 
in  its  favor  upon  these  items,  but  in  view  of  appellee  Clayton's 
probable  right  to  recover  over  against  his  codefendants,  in  whose 
behalf  he  appears  to  have  been  acting  as  an  accommodation,  we  have 
decided  that  it  is  our  duty  to  remand  the  cause  as  to  all  parties. 

The    question    of    the   misconduct    of    the   jury   can    hardly    arise 
upon  another  trial  and  need  not  be  discussed. 

Reversed  and  remanded. 

Conner,  Chief  Justice,  not  sitting. 


Texas  &  Pacific  Railway  Company  v.  W.  R.  Edrington. 

Decided  May  11,  1907. 

1. — ^Railroad*— Damage  to  Adjacent  Property. 

In  a  suit  for  damages  to  adjacent  property  by  the  operation  of  a  railroad 
the  exclusion  of  evidence  tending  to  prove  that  the  railroad  company  exercised 
ordinary  care  to  avoid  unnecessary  smoke,  noise,  etc.,  was  harmless  error  in 
view  of  the  charge  of  the  court  that  a  recovery  by  plaintifiF  was  authorized  only 
in  the  event  that  defendant  in  the  exercise  of  ordinary  care  necessarily  pro- 
duced smoke,  noise,  etc.,  to  such  an  extent  as  to  lessen  the  market  value  of 
plaintiff's  property. 

2. — Same — ^Verdict. 

In  a  suit  for  damage  to  adjacent  property  by  the  operation  of  a  railroad 
it  does  not  necessarily  follow  that  because  the  jury  failed  to  find  in  plaintiff's 
favor  on  the  issue  of  personal  annoyance  and  inconvenience,  it  should  also  have 
found  against  him  on  the  issue  of  depreciated  value  of  his  property. 

Appeal  from  the  District  Court  of  Tarrant  County.  Tried  below 
before  Hon.  Irby  Dunklin. 

T.  J.  Freeman,  W.  L.  Hall  and  Spoonts,  Thompson  &  Barwise,  for 
appellant. — The  court  erred  in  charging  the  jury  if  they  believed 
from  the  evidence  that  the  supplying  of  water  to  defendant's  engines 
from  the  water  tanks  with  the  exercise  of  ordinary  care  necessarily 
produced  smoke  and  noise  to  such  an  extent  as  to  cause  personal  dis- 
comfort and  annoyance  to  any  person  who  should  occupy  plaintiff's 
property  and  by  reason  thereof  the  market  value  of  said  property 
had  been  depreciated,  then  they  should  find  for  plaintiff  damages. 
Eev.  Stats.,  art.  4483;  Missouri,  K.  &  T.  By.  Co.  v.  Mott,  98  Texas, 
91;  Calcasieu  Lumber  Co.  v.  Harris,  77  Texas,  23;  San  Antonio 
&  A.  P.  Ey.  Co.  V.  Faires,  26  S.  W.  Rep.,  82;  St.  Louis,  S.  P.  &  T. 
Ry.  Co.  V.  Shaw,  99  Texas,  559 ;  Oklahoma,  C.  &  T.  Ry.  Co.  v.  Dun- 
liam,  13  Texas  Ct.  Rep.,  645;  Grossman  v.  Houston,  0  L,  &  M.  P. 
Ry.  Co.,  99  Texas,  641;  Cassidy  v.  Old  Colony  Ey.  Co.,  141  Mass., 
177;  Boston  v.  Richardson,  13  Allen,  146;  Lewis'  Em.  Domain^ (2d 
ed.),  sec.  576;  Oklahoma,  C.  &  T.  Ry.  Co.  v.  Scarborough,  16  Texas  Ct. 
Rep.,  506. 
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Robt.  0.  Johnson,  for  appellee. 

SPEEE,  Associate  Justice. — ^The  principal  question  involved  in 
this  appeal  was  certified  by  ns  to  the  Supreme  Court  and  a  reference 
to  such  certificate  will  disclose  fully  the  nature  of  the  controversy. 
The  decision  of  the  Supreme  Court  on  such  certificate  disposes  of 
most  of  the  questions  raised  and  we  will  content  ourselves  with  a 
discussion  of  those  questions  not  embraced  in  the  certificate. 

By  the  fourth  assignment  of  error  appellant  complains  that  it  should 
have  been  permitted  to  prove  by  its  witoess  George  Beats,  who  was  its 
general  foreman  at  Fort  Worth  and  had  control  of  all  engines  coming 
into  Fort  Worth  and  of  all  switch  engineers,  that  he  had  given 
orders  and  instructions  to  his  engineers  as  to  how  they  should  handle 
their  engines  at  the  water  tanks,  and  if  it  were  brought  to  his  knowl- 
edge that  the  engineers  cleaned  their  fires  or  blew  their  engines  out 
there,  he  would  have  disciplined  such  engineers.  The  testimony  no 
doubt  had  a  bearing  upon  the  question  of  negligence  in  unneces- 
sarily cleaning  fires  or  blowing  engines  at  the  water  tanks,  but  under 
the  charge  of  the  trial  court  this  was  an  immaterial  issue,  since  a 
recovery  by  appellee  was  authorized  only  in  the  event  that  appellant 
in  the  exercise  of  ordinary  care  necessarily  produced  smoke,  noise, 
etc.,  to  such  an  extent  as  to  lessen  the  market  value  of  his  prop- 
erty, etc. 

It  does  not  necessarily  follow  that  because  the  jury  failed  to  find 
in  appellee's  favor  on  the  issue  of  personal  annoyance  and  inconven- 
ience, it  also  should  have  found  against  him  on  the  issue  of  depreciated 
value  of  his  property.  The  evidence  is  sufficient  to  support  the 
finding  that  the  property  was  depreciated  in  the  amount  of  the  ver- 
dict and  appellant  can  not  complain  that  the  jury  should  have 
found  otherwise  on  the  other  issue. 

Upon  the  answer  of  the  Supreme  Court  to  the  questions  certified, 
and  our  own  conclusions  upon  the  others,  the  judgment  is  in  all 
things  affirmed. 

Affirmed. 

Conner,  Chief  Justice,  not  sitting. 

Writ   of    error   refused. 


E.  E.  Dean  et  al.  v.  J.  W.  Jagob 

Decided  May  11,  1907. 

1.— Conditional   Certiflcate— Disposition   by   Will — Act   Constraed. 

The  inhibition  of  the  Act  of  the  Congress  of  the  Republic  of  Texas,  approved 
January  4,  1839,  against  the  sale  of  a  conditional  certificate,  did  not  apply  to 
the  disposition  by  will  of  such  certificate,  especially  in  the  case  of  one  who 
had  fully  complied  with  the  provisions  of  said  Act  prior  to  the  making  of  his 
will. 

2. — ^Patent  to  Heir»— Naked  Legal  Title,  When. 

Where  the  owner  of  a  land  certificate  has  previously  sold  the  same,  the 
issuance  of  the  patent  to  his  heirs  vests  them  with  only  a  naked  legal  title 
which  they  hold  in  trust  for  the  owner  of  the  certificate. 


390  Texas  Civil  Appeam  Beports,  Vol.  46.  IMay, 

9. — ^TreipaM  to  Try  Title— legal  Title. 

The  holder  of  the  naked  legal  title  may  maintain  an  action  of  trespass  to 
try  title,  especially  against  a  trespasser. 

Error  from  the  District  Court  of  Denton  County.  Tried  bdow 
before  Hon*  D.  E.  Barrett. 

B.  H.  Bates  and  L.  C.  McBride,  for  plaintiffs  in  error.  That  tbe 
devise  of  tbe  conditional  certificate  by  Bxurton  was  void,  cited:  Act  of 
January  4,  1839  (2  Gammell^s  Laws,  35) ;  Galveston  Wharf  Co.  v. 
Gulf,  C.  &  S.  P.  By.  Co.,  81  Texas,  501;  Cannon  v.  Vaughan,  12 
Texas,  399;  Act  of  February  4,  1854  (3  Gammell's  Laws,  1563); 
Turner  v.  Hart,  10  Texas,  437;  Buchanan  v.  Park,  36  S.  W.  Rep., 
807;  Newman  v.  Dallas,  26  Texas,  642;  Perry  v.  Glass,  25  Texas, 
368;  Hereford  v.  House,  40  S.  W.  Bep.,  847;  Smith  v.  Johnson, 
8  Texas,  423;  Peacock  v.  Hammond,  6  Texas,  547;  2  Kent,  434; 
Matter  of  Jacobs,  98  N.  Y.,  98. 

Where  plaintiff  is  seeking  to  maintain  his  suit  in  trespass  to  try 
title  upon  a  deed  from  another,  absolute  in  form,  but  it  appears 
that  the  sole  and  only  purpose  of  said  deed  was  to  enable  the  plaintiff 
to  bring  said  suit  for  the  use  and  benefit  of  such  other  person; 
that  the  plaintiff  neither  has  nor  claims  any  interest  in  the  land, 
save  the  right  to  sue  for  such  other  person,  and  that  at  the  time  of 
the  acceptance  of  such  deed  plaintiff  in  fact  executed  a  contempora- 
neous writing  to  such  other  person,  binding  himself  to  reconvey  the 
land  to  such  other  person  upon  its  recovery;  under  such  state  of 
facts  the  plaintiff  has  no  such  title  or  interest  as  to  enable  him  to 
maintain  the  suit  and  his  action  must  fail.  Hooper  v.  Hall,  30 
Texas,  154;  Birmingham  v.  GriflBn,  42  Texas>  148;  Smith  v.  Olsen, 
44  S.  W.  Bep.,  874. 

A.  C.  Ousley  and  Davis  &  Thomason,  for  defendant  in  error. 

SPEEE,  Associate  Justice. — ^This  is  an  action  of  trespass  to  try 
title  brought  by  J.  W.  Jagoe  to  recover  from  E.  E.  Dean  and  others 
one  hundred  and  sixty  acres  of  land  in  Denton  County  pat^ited  to 
the  heirs  of  Benjamin  I.  Burton.  There  was  also  a  praver  for  rents. 
The  trial  resulted  in  a  verdict  and  judgment  in  favor  of  the  plaintiff 
for  the  land  and  the  sum  of  one  thousand  dollars  rents,  which  sum, 
however,  was  subsequently  reduced  by  remittitur  to  five  hundred 
dollars.     The  defendants  in  the  action  have  appealed. 

Appellee's  right  to  a  recovery  in  this  case  depends  upon  the  validity 
of  a  will  executed  by  Benjamin  I.  Burton  by  which  he  devised  the 
lands  in  controversy  to  two  of  his  nephews,  through  whom  appellee 
by  mesne  conveyances  claims.  By  an  Act  approved  January  4,  1839, 
the  Congress  of  the  Republic  of  Texas  granted  to  **all  angle,  free^ 
white,  male  persons  of  the  age  of  seventeen  and  up,  who  have  emi- 
grated to  this  republic  since  the  first  day  of  October,  1837,  or  who  may 
emigrate  to  this  republic  by  the  first  day  of  January,  1840,''  three 
hundred  and  twenty  acres  of  land  with  the  following  condition  and 
provision:     ''The  conditions  of  the  said  grant  shall  be  that  bo& 
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grantee  and  liis  or  her  family  shall  remain  and  reside  permanently 
within  this  Bepnblic  and  do  and  perform  any  and  all  duties  required 
of  other  citizens  for  the  term  of  three  years;  after  which  time  he 
or  his   legal  representatives  shall  receive   from   the  government  an 
nnconditional  d^  for  said  grant  of  land;  providing  that  no  sale  of 
said  claim  to  land  by  the  individual  entitled  to  the  same  of  this 
government  shall  be  valid  in  law,  and  binding  upon  the  person  selling 
the  same  until  an  unconditional  deed  shall  be  obtained  by  the  grantee 
of  said  land;  and  in  no  case  whatever  shall  a  grant  of  that  description 
be  made  unless  it  be  satisfactorily  proven  that  all  the  conditions  and 
provisions  of  the  law  have  been  complied  with/'     On  December  19, 
1839,   a   conditional  certificate  for  three  hundred  and  twenty  acres 
of  land  was  issued  under  said  Act  to  Benjamin  I.  Burton  by  the 
Board   of   Land   Commissioners   of   Nacogdoches   County.     In   1844 
Benjamin    I.    Burton   by   last   will    and    testament    devised    all    his 
property  to  his  two  nephews,  each  of  whom  was  named  Benjamin 
Lacy.     Whether  or  not  the  inhibition  of  the  statute  against  a  sale 
of  such  claim  to  land  foibade  its  disposition  by  will  is  the  question 
with  which  we  are  first  confronted.    We  hold  tiiat  it  does  not.     The 
restriction  being  against  sales  should,  we  think,  be  strictly  construed 
and  not  extended  by  construction  to  include  other  well  known  methodB 
of  conveyance.    The  principle  contended  for  by  appellants  that  grants 
should   be  strictly  construed   in  favor  of  the  government,  can  have 
no  application  since  the  State  is  in  no  manner  a  party  to  the  present 
controversy  or  interested  in  its  determination.     At  most  the  restriction 
against  a  sale  of  such  claim  to  land  was  forbidden  only  ''until  an 
unconditional  deed  shall  be  obtained  by  the  grantee  for  said  land,'' 
which  under  the  Act  was  to  be  given  at  the  end  of  three  years.     It 
wfll  be  observed  that  Benjamin  I.   Burton  had  complied  with  the 
terms    of   the   grant   for   tiie    prescribed   time   prior    to    his   death, 
which  occurred  January  4,  1844,  two  days  after  the  execution  of  his 
will,  and  his  right  to  the  unconditional  evidence  of  title  having  ac- 
crued in  full,   such   right  was  the   proper  subject   of   devise.     Es- 
pecially are  we  strengthened  in  this  view  by  the  fact  that  Congress 
had  but  recently  enacted  ihe  statute   concerning  wills,   which  very 
broadly  gave  to  every  person  aged  twenty-one  years  or  upwards  power 
at  his  pleasure  by  last  will  and  testament  ''to  devise  dl  the  estate, 
right,  title  and  interest  in  possession,  reversion  or  remainder  which 
he  or  she  hath  or  at  the  time  of  his  or  her  death  shall  have  of,  in 
or  to  lands^  tenements,  hereditaments  or  annuities  or  lents  charged 
upon  or  issuing  out  of  them,  or  shall  have  of,  in  or  to  any  personal 
property  whatever."    Acts  of  the  Congress  of  the  BepubUc  oi  Texas, 
approved  January  28,  1840,  2  0am.  Laws,  341. 

That  the  unconditional  certificate  and  subsequently  the  patent  were 
issued  to  the  heirs  of  Benjamin  I.  Burton  can  not  affect  appellee's 
right  to  recover  if  the  title  of  Benjamin  I.  Burton  passed  by  his  will. 
The  title  of  ihe  heirs  in  such  case  is  a  naked  legal  title,  and  their 
holding  is  in  trust  for  the  real  owner  of  the  land.  Wilson  v.  Simp- 
son, 80  Texas,  286. 

There  is  no  merit  in  the  contention  that  appellee,  to  whom  the  legal 
title  to  the  land  was  conveyed  for  the  purpose  of  bringing  suit,  had  no 
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Buch  interest  in  the  land  as  to  authorize  him  to  sne  for  its  recovery. 
We  understand  the  rule  to  be  that  one  in  whom  is  lodged  the  naked 
legal  title  may  sue  for  and  recover  land^  especially  as  against  a 
trespasser. 

We  find  nothing  in  the  evidence  to  authorize  the  submission  of 
appellant's  requested  charges  upon  the  issue  of  barratry.  The 
evidence  was  suflScient  to  authorize  the  charge  of  the  court  upon  the 
issue  of  rents  and  to  support  the  judgment  finally  rendered. 

We  find  no  error  in  the  judgment  and  it  is  therefore  affirmed. 

Affirmed. 

Conner,  Chief  Justice,  not  sitting. 

Writ   of   error   refused. 


S.  C.  Ingram  et  al.  v.  Carl  Winters. 

Decided  Kay  11,  1907. 

1. — ^ZmproYements — ^Tenant  in  Common — Good  Faith. 

One  who  improves  land  after  notice  of  the  existence  of  a  joint  owner  and 
his  adverse  interest  in  the  land,  can  not  claim  that  such  improvements  were 
made  in  good  faith  and  thus  offset  the  value  ai  each  improvements  against  tbe 
value  of  the  use  and  occupation. 

2. — Same — ^Rents  and  Eevennei. 

In  the  absence  of  proof  that  improvements  made  by  a  ootenant  have  en- 
hanced the  value  of  the  premises  he  is  not  entitled  to  eredit  for  the  same  aiad 
is  liable  for  one-half  the  revenues  from  the  premises. 


Appeal  from  tlie  District  Court  of  Hopkins  Coimty.  Tried  below 
before  Hon.  B.  L.  Porter. 

B.  W.  Foster,  for  appellants. — ^The  defendant  in  an  action  of  tres- 
pass to  try  title  may  set  np  a  claim  for  improvements,  when  his 
entry  was  made  under  a  deed  and  believing  he  had  title,  and  the 
same  were  made  in  good  faith.     Bev.  Stats.,  art.  6277. 

The  court  erred  in  offsetting  claim  for  improvements  and  damages 
and  rents  claimed,  as  the  parties  herein  were  joint  owners  of  the 
property  sued  for,  and  the  aefendant  had  never  demanded  to  be  ad- 
mired to  joint  possession. 

B.  B.  Keasler,  for  appellee. — ^Appellants  are  not  entitled  to  recover 
for  their  improv^nents,  because  mey  failed  to  show  what  proportion 
of  the  amount  paid  for  improvements  was  added  to  the  perman^it 
value  of  the  property,  at  the  time  of  partition,  their  only  proof  as 
to  this  issue  bein^  the  actual  amount  claimed  to  have  been  paid  for 
work  done,  etc.,  independent  of  what  it  added  to  the  value  of  the 
propertv.  Branch  V.  Makeig,  9  Texas  Civ.  App.,  402;  Hemdon  v. 
Beed,  82   Texas,   650. 

Appellants  having  repudiated  the  tenancy  in  common^  were  liable 
to  appellee  for  one-half  of  the  rents  of  the  property  while  owned  and 
held  by  them,  and  while  it  was  held  and  owned  by  their  vendee,  the 
defendant  S.  C.  Ingram,  deceased,  and  for  whatever  damages  were 
done  to  same;  and  since  same  grows  out  of  the  subject  master  of  the 
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suit,  there  can  be  no  objection  to  offsetting  the  demand  of  appel- 
lants for  Improyements  and  taxes  paid  with  appellee's  share  of  rents, 
and  whatever  damages  were  done  the  property  by  appellants.  East- 
ham  V.  Sims,  11  Texas  Civ.  App.,  137;  Duke  v.  Heed,  64  Texas,  705; 
Osborn  v.  Osborn,  62  Texas,  495;  Mayes  v.  Manning,  73  Texas,  46. 
The  court  having  found  that  one-half  of  the  rents  received  by  -ap- 
pellants and  their  vendee,  added  to  the  damages  done  the  property 
by  appellants,  were  equal  in  value  to  one-half  of  the  value  of  the 
improvements  made  and  taxes  and  insurance  paid,  the  judgment 
should  not  be  disturbed.  Jordan  v.  Brophy,  41  Texas,  284;  Adkisson 
V.  Garrett,  1  Texas  App.  Civ.,  23;  Faulkner  v.  Warren,  1  Texas  App. 
Civ.,  352;  Wilkens  v.  Weller,  1  Texas  App.  Civ.,  503. 

RAINEY,  Chief  Justice. — This  is  a  suit  of  trespass  to  try  title 
brought  by  Keasler  as  next  friend  of  Carl  Winters,  against  S.  C. 
Ingram  and  J.  0.  Wills  for  one-half  interest  in  a  certain  tract  of  land. 
Ingram  died  and  his  administrator  was  made  a  party.  Denton  and 
wife  intervened. 

Plaintiflf  claimed  one-half  interest  in  said  land  by  inheritance  from 
his  mother  and  asked  for  partition.  No  appearance  was  made  by 
Ingram's   administrator. 

Denton  and  wife  claimed  they  purchased  the  property  from  Cliff 
Childress,  a  brother  of  plaintiff  on  the  mother's  side,  who  represented 
that  plaintiff  was  dead.  That  they  took  possession  of  the  property 
believing  they  had  a  good  title.  That  they  sold  to  S.  C.  Ingram, 
w)io  made  valuable  improvements  in  good  faith  and  paid  taxes  thereon, 
for  which  they  'pray  judgment. 

Plaintiff,  by  supplemental  petition,  says  that  he  and  S.  C.  Ingram 
were  tenants  in  common,  and  denies  that  Ingram  made  improvements 
in  good  faith,  that  he  had  been  in  possession,  occupying  and  renting 
said  land  and  obtaining  the  rents  and  revenues  and  is  not  entitled 
to  compensation  for  improvements  and  taxes  paid  over  and  above  the 
rents  and  revenues  he  had  received  from  the  use  of  same.  That 
during  the  occupancy  of  said  interveners  they  had  dug  up  and  carried 
off  of  said  premises  large  quantities  of  gravel  and  sand,  leaving  deep 
depressions  in  the  ground  wherein  water  accumulates  during  rains 
and  stands  all  the  time  and  becomes  stagnant,  rendering  the  premises 
sickly,  unsightly,  a  den  and  breeding  place  for  mosquitoes,  and  un- 
saleable, and  thereby  depreciated  the  value  of  said  premises  to  the 
amount  of  $500,  for  which  he  prays  damages  to  the  extent  of  one- 
half,  $250. 

The  court  rendered  judgment  for  plaintiff  for  a  half  interest  in 
the  land;  that  interveners'  claim  for  improvements  and  taxes  should 
be  offset  by  the  rents  from  the  use  of  the  place  and  damages  done 
the  same  by  interveners  and  defendant  Ingram;  that  a  fair  parti- 
tion could  not  be  made  of  the  premises,  and  it  was  ordered  they  be  sold 
and  proceeds  divided.  Prom  this  judgment  the  interveners  alone  ap- 
peal. 

There  is  no  question  raised  as  to  the  right  of  Carl  Winters  to  one- 
half  of  the  land.  The  only  attack  on  the  judgment  is  to  the  offsetting 
the  use  and  occupancy  of  the  premises  and  the  damages  sued  for 
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against  improvementB  made  by  appellant  while  in  possession  of  the 
land. 

No  statute  of  limitation  was  pleaded  by  interveners.  Carl  Winters 
being  a  minor  such  statute  had  no  application.  Interveners  were  not 
possessors  in  good  faith  as  to  their  holding  against  Winters,  as  they 
were  notified  before  improvements  were  made  that  Winters  was 
living  and  would  assert  his  rights  to  the  land.  Besides,  no  proof 
was  made  that  the  improvements  made  had  enhanced  the  value  of  the 
property.  While  possession  was  held  by  interveners  they  had  derived 
a  revenue  by  renting  to  other  parties  and  by  selling  gravel  and  sand 
and  the  removal  of  which  from  the  premises  had  damaged  the 
premises.  One-half  of  this  Winters  was  entitled  to,  he  being  a  tenant 
in  common.  Herndon  v.  Reed,  82  Texas,  647;  Branch  v.  Makeig,  9 
Texas   Civ.   Apps.,   399. 

The  evidence  shows  that  interveners  recovered  all  they  were  entitled 
to  and  we  see  no  reason  for  complaint.  There  being  no  error  shown 
the  judgment  is  afSrmed. 

Affirmed. 


Continental  Casualty  Company  v.  Tom  Mobbis. 

Decided  May   11,   1907. 

1. — ^Aooident  ZiLBnraiioe— Intentional  Xilllnff — ^Policy  Constmed. 

In  a  suit  upon  an  accident  insurance  policy  where  the  petition  all^;ed  that 
the  insured  was  intentionally  killed  by  a  third  party,  and  the  policy  provided 
that  where  the  injury  resulted  from  the  intentional  act  of  the  insured  or  any 
other  person,  the  amount  payable  should  be  one-tenth  of  the  amount  which 
otherwise  would  be  payable  under  the  policy,  tlie  beneficiary  was  entitled  to 
recover  only  one-tenth  of  the  principal  sum  ($500)  and  a  plea  to  the  jurisdic- 
tion of  the  County  Court  should  have  been  sustained. 

8. — Same. 

The  word  "injury,"  as  used  in  said  policy,  includes  fatal  as  well  as  non- 
fatal injuries. 

3. — ^Agreed  Facts — Waiver  of  Demnrrers. 

The  rule  that  the  submission  of  a  case  on  an  agreed  statement  of  facts  i^ 
a  waiver  of  all  demurrers  and  issues  arising  on  the  pleadings,  ia  not  applicable 
when  the  question  of  jurisdiction  is  raised. 

Appeal  from  the  County  Conrt  of  Harrison  County.  Tried  below 
before  Hon.  H.  T.  Lyttleton. 

Manton  Maverick  and  Cary  Abney,  for  appellant.  The  court 
erred  in  overruling  the  defendant's  special  exception  to  plaintiflPs 
original  petition.  Johnson  v.  Travelers  Insurance  Co.,  15  Texas 
Civ.  App.,  314;  Standard  Life  and  Accident  Insurance  Co.  v.  Askew, 
11  Texas  Civ.  App.,  69;  Travelers  Insurance  Co.  v.  McConkey,  127 
U.  S.,  661;  Hutchcraft  Ex.  v.  Travelers  Insurance  Co.,  87  Ky.,  300 
(8  S.  W.  Bep.,  570);  Fischer  v.  Travelers  Ins.  Co.,  77  Cal.,  246; 
American  Accident  Co.  of  Louisville  v.  Carson,  30  S.  W.  Bep.,  879; 
Travelers    Insurance'  Co.  v.  McCarthy,  16  Col.,  361. 
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M.  B.  Porchman  and  (7.  E.  Carter,  for  appellee. — Submission  of  a 
case^  to  be  tried  on  an  agreed  statement  of  facts  is  a  waiver  of  all 
demurrers  and  issues  arising  on  the  pleadings.  Eev.  Stat.  (1896),  art. 
1293;  Thaison  v.  Sanchez,  13  Texas  Civ.  App.,  74;  Chappell  v. 
Mclntyre,  9  Texas,  163;  Snow  v.  Miles,  3  CliflE.  (U.  S.),  608; 
Kimball  v.  Preston,  2  Gray  (Mass.),  667;  24  Amer.  &  Eng.  Enc.  Law 
(1st  ed.),  pp.  154-156  and  authorities. 

The  court  below  properly  rendered  judgment  on  the  agreed  state- 
ment of  facts,  because  the  policy  of  insurance  sued  upon,  did  not 
contain  any  limitation  on  the  appellant's  liability,  for  accidental 
''death*'  resulting  from  the  intentional  act  of  another.  American 
Accident  Co.  v.  Carson,  99  Ky.,  441;  50  Am.  St.  Eep.,  473;  34 
L.  R  A,,  3Q1;  36  S.  W.  Rep.,  169;  McGlinchey  v.  Fidelity  and 
Casualty  Co.,  80  Me.,  261;  14  Atl.  Eep.,  13;  Paul  v.  Travelers  Ins. 
Co.,  8  Am.  St.  Hep.,  768;  Mallory  v.  Travelers  Ins.  Co.,  7  Am. 
Rep.,  410;  Eggenberger  v.  Guarantee  Mut  Ac.  Assn.,  41  Fed.  Rep., 
172. 

TALBOT,  Associate  Justice. — ^Appellee,  Morris,  sued  the  appel- 
lant. The  Continental  Casualty  Company,  to  recover  the  sum  of  five 
hundred  dollars,  alleged  to  be  due  his  wife,  Mrs.  Ophelia  Morris, 
on  an  accident  insurance  policy  issued  by  appellant  on  the  life  of 
Hawkins  Morris,  son  of  appellee  and  the  said  Mrs.  Morris.  The 
petition,  so  far  as  is  necessary  to  state,  alleged  that  the  ^^defendant 
executed  and  delivered  unto  the  said  Hawkins  Morris  its  policy  of 
insurance  in  writing,  whereby  the  said  defendant  insured  the  life  of 
said  Hawkins  Morris  against  external,  violent  and  purely  accidental 
means,  in  the  sum  of  five  hundred  dollars,  for  the  benefit  of  this 
plaintiff,  Ophelia  Morris,  designated  as  his  mother,  and  thereby 
promised  to  pay  and  became  bound  and  liable  to  the  said  Ophelia 
Morris,  to  pay  said  sum  of  five  hundred  dollars  on  the  death  of  said 
Hawkins  Morris  by  external,  violent  and.  purely  accidental  means, 
if  occurring  within  twelve  months  from  tiie  date  of  said  policy, 
said  policy  being  issued  for  the  full  period  of  twelve  months  from 
its  date.  Plaintiff  avers  that  said  Hawkins  Morris,  while  said  policy 
was  in  full  force  and  effect,  was,  on  the  9th  day  of  April,  1906, 
shot  by  a  gun  and  thereby  instantly  and  intentionally  killed  by  one 
Will  Allen  in  the  city  of  Marshall,  Harrison  County,  Texas,  and 
that  said  shooting  and  killing  by  said  Will  Allen  was  not  done 
in  a  mutual  affray  and  was  not  provoked  by  said  Morris,  and  was 
not  foreseen  by  him  in  time  to  avoid  the  same,  but  was  wanton, 
causeless,  without  excuse  and  unexpected  by  him,  said  Morris,  and 
death  resulting  solely  and  necessarily  from  said  gunshot  wound  so 
inflicted.^ 

The  policy  was  attached  to  and  made  a  part  of  the  petition  and 
provides  that,  "in  consideration  of  the  warranties  and  agreements 
contained  in  the  application  herefor  and  the  payment  of  premium — 
does,  on  this  6th  day  of  April,  1906,  hereby  insure  Mr.  Hawkins 
Morris — in  the  principal  sum  of  five  hundred  dollars  with  weeklj 
indemnity  of  $7.50,  and  subject  to  the  conditions  hereinafter  speci- 
fied, promises  to  pay  to  the  insured  or  his  beneficiary,  Mrs.  Ophelia 
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Moni%  his  mother^  indemnity  as  scheduled  helow^  in  the  event  the 
insured,  while  this  policy  is  in  force,  shall  receive  personal  bodily 
injury,  which  is  effected  directly  and  independently  of  all  other 
causes,  through  external,  violent  and  purely  accidental  means  (suicide, 
sane  or  insane  not  included)  and  which  causes  trt  once  total  and 
continuous  inability  to  engage  in  any  labor  or  occupation,  etc. 

"Part  1.  Specific  Indemnity.  If  within  ninety  days  from  the 
date  of  the  accident,  any  one  of  the  following  losses  shall  result 
necessarily  and  solely  from  such  injury,  the  company  will  pay  in 
lieu  of  any  other  indemnity  and  within  ninety  days  from  the  furnish- 
ing of  proof:  A.  For  loss  of  life,  said  principal  sum.  B.  For 
loss  of  both  hands  or  for  loss  of  both  feet,  or  for  loss  of  one  hand 
and  one  foot  (all  by  complete  severance  at  or  above  the  wrist  or 
ankle)  or  for  irrecoverable  loss  of  the  entire  sight  of  both  eyes,  said 
principal  sum.  C.  For  loss  of  either  hand  or  foot,  etc.,  one-half 
of  said  principal  sum.  D.  For  irrecoverable  loss  of  sight  of  one 
eye,  one-quarter  of  said  principal  sum.  £.  If  this  policy  does  not 
provide  for  the  pajrment  of  any  principal  sum,  but  for  the  pay- 
ment of  weekly  mdemnity  only,  the  company  will  pay  for  any  of 
the  losses  scheduled  in  Paragraph  B.  of  this  part,  said  weekly  in- 
demnity for  jBfty-two  weeks;  for  any  of  the  losses  scheduled  in 
Paragraph  C.  of  this  part,  said  weekly  indemnity  for  twenty-six 
weeks,  and  for  the  loss  scheduled  in  Paragraph  D.  of  this  part, 
said  weekly  indemnity  for  thirteen  weeks. 

'Tart  2.  Weekly  Indemnity  for  Loss  of  Time.  If  such  injury 
shall  not  result  in  any  of  the  losses  scheduled  in  Part  1,  the  com- 
pany will  pay  said  weekly  indemnity  for  total  loss  of  time  neces- 
sarily resulting  from  injury  as  before  described,  for  such  period 
not  exceeding  fifty-two  consecutive  weeks,  as  the  insured  shall  be 
under  the  treatment  of  a  legally  qualified  physician  or  surgeon  by 
reason  of  such   injury. 

*Tart  3.  Special  Indemnities.  In  any  of  the  losses  covered  by 
this  policy  ana  specified  in  Parts  one  or  two,  (1)  where  the  acci- 
dental injury  results  from  voluntary  exposure  to  unnecessary  dan- 
ger or  obvious  risk  of  injury,  or  from  the  intentional  act  of  the 
insured  or  of  any  other  person  (assaults  committed  upon  the  insured 
for  the  sole  purpose  of  burglary  or  robbery  excepted),  or  from  the 
insanity  of  the  insured  or  any  other  person,  or  from  voluntary  over- 
exertion on  the  part  of  the  insured;  or  (2)  where  the  accidental 
injury  results  from  or  is  received  while  quarreling,  fighting  or 
violating  the  law;  or  (3)  where  either  the  accidental  injury  or 
the  loss  results  from  any  poison,  infection,  asphyxiation  or  gas,  or 
from  hernia,  or  from  fits,  vertigo,  somnambulism  or  intoxication; 
or  (4)  where  the  accidental  injury  is  sustained  while  the  insured  is 
insane,  delirious,  or  under  the  influence  of  any  intoxicant  or  nar- 
cotic, or  while  the  insured  is  undereroing  any  surgical  operation  or 
tieaiment  except  such  as  may  be  made  necessary  solelv  by  injury  cov- 
ered by  this  policy  and  performed  within  ninety  days  thereof;  or 
(6)  where  the  accidental  injury  ref?ults  in  insanity,  appendicitis, 
hernia  or  orchitis;  or  (6)  where  the  accidental  injury  makes  no 
visible  contusion  or  wound  on  the  exterior  of  the  body  or  the  insured 
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(except  in  ease  of  drowning) ;  or  (7)  where  the  loss  is  occasioned 
or  contributed  to  in  any  way  by  erysipelas  or  infection;  then  in  all 
cases  referred  to  in  this  Part  3,  the  amount  payable  shall  \)e  one- 
tenth  of  the  amount  which  otherwise  would  hie  payable  under  this 
policy,  anything  in  this  policy  to  the  contrary  notwithstanding,  and 
subject  to  all  the  conditions  in  this  policy  contained. 

*Tj08S  resulting  from  sunstroke,  freezing,  carbuncles,  boils,  felons, 
abscesses  or  ulcers  is  not  covered  by  this  policy  and  no  indemnity 
is  payable  therefor.*' 

The  case  was  submitted  to  the  court  without  a  jury  upon  an 
agreed  statement  of  facts  made  out  and  signed  by  the  counsel  for  the 
parties,  and  judgment  was  rendered  in  favor  of  appellee  for  the 
sum  of  $482,  being  the  principal  sum  of  the  policy,  less  $18, 
unpaid  premiums,  and  appellant  has  appealed. 

The  controlling  question  for  our  decision  arises  upon  appellant's 
assignment  of  error  complaining  of  the  trial  court's  action  in  over- 
ruling its  special  demurrer  to  appellee's  petition.  This  demurrer 
challenges  the  power  and  authority  of  the  County  Court  to  hear  and 
determine  the  case,  upon  the  ground  that  it  appears  from  said 
petition,  that  the  insured  was  killed  by  the  intentional  act  of  another 
person  and  that  in  such  an  event  the  beneficiary  under  the  policy 
constituting  appellee's  cause  of  action,  could  recover  only  the  sum 
of  fifty  dollars,  an  amount  below  the  jurisdiction  of  said  court.  As 
has  been  seen,  it  was  alleged  that  the  insured  was  shot  and  instantly 
and  intentionally  killed  by  one  Will  Allen,  and  the  policy  in  Part  1, 
under  the  head  of  '^Specific  Indemnity,"  provides  as  follows:  "If 
within  ninety  days  from  the  date  of  the  accident  any  one  of  the 
following  losses  shall  result  necessarily  and  solely  from  such  injury, 
the  company  will  pay  in  lieu  of  any  other  indemnity,  and  within 
ninety  days  from  the  furnishing  of  proof:  A.  For  loss  of  life 
said  principal  sum.  B.  For  loss  of  both  hands  or  for  loss  of  both 
feet — said  principal  sum.  C.  For  loss  of  either  hand— or  for  the 
loss  of  either  foot — one-half  of  said  principal  sum."  Part  2  pro- 
vides for  the  payment  of  weekly  indenmity  for  total  loss  of  time 
resulting  from  injury,  and  Part  3,  under  the  head  of  "Specific 
,  Indemnities,"  provides  that  where  the  accidental  injury  results  from 
certain  causes  therein  enumerated,  the  company  will  pay  only  one- 
tenth  of  the  amount  which  is  otherwise  agreed  to  be  paid.  Con- 
fining our  quotation  from  this  part  of  the  policy  to  the  language 
applicable  to  the  case  in  hand  it  is  as  follows:  "In  any  of  the 
losses  covered  and  specified  in  Parts  1  or  2,  where  the  accidental 
injury  results — ^from  the  intentional  act  of  the  insured  or  any  other 
person — then  the  amount  payable  shall  be  one-tenth  of  the  amount 
which  otherwise  would  be  payable  under  this  policy." 

Appellee  contends  that  the  word  "injury"  as  here  used  has  ref- 
erence only  to  non-fatal  injuries;  that  it  implies  a  hurt  not  resulting 
in  death.  In  this  contention  we  do  not  concur.  It  is  not,  in  our 
opinion,  sustained  by  either  of  the  cases  cited,  nor  by  any 
authority  known  to  us.  American  Accident  Co.  v.  Carson,  99  Ky., 
441;  36  S.  W.  Bep.,  169,  seems  to  be  more  nearly  in  point,  but 
the  language  in  which  the  several  clauses  of  the  policy  in  that  case 
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are  eipreBsed,  wherein  it  is  declared  that  certain  kinds  of  injuries 
are  not  covered  by  the  policy,  is  materially  diflferent  from  the  Linguage 
need  in  the  policy  here  under  consideration.  The  policy  upon  which 
Carson  sued  provided:  "This  insurance  does  not  cover  injuries 
whether  fatal  or  otiberwise  of  which  there  is  no  visible  mark  upon 
the  body;  nor  accidental  injuries  or  death  resulting  from  hernia,  etc.— 
nor  extend  to  or  cover  intentional  injuries  inflicted  by  the  insured 
or  any  other  person;  no  injury  or  deatii  happening  while  the  insured 
person  is  insane,*'  etc.  The  petition  averred  that  Carson  was  shot 
and  intentionally  killed  by  one  Jesse  Burton  and  the  court  in  con- 
struing the  policy  and  in  holding  that  the  words  ''intentional  in- 
juries'* appearing  in  the  clause  reading,  ''Nor  extend  to  or  cover 
intentionid  injuries  inflicted  by  the  insured  or  any  other  person,*' 
did  not  apply  to  fatal  injuries,  but  only  to  those  not  resulting  in 
death,  said:  "The  words  'injury  or  death'  and  'injured  or  killed' 
are  used  in  the  policy  some  eight  times  or  more  and  seemingly  in 
sharp  contrast,  and  the  significant  omission  of  the  word  death  in 
the  particular  clause  requires  us  to  hold  that  the  exception  referred 
only  to  non-fatal  injuries  intentionally  inflicted  by  the  insured  or 
any  other  person."  There  it  is  clearly  apparent  that  the  use  of  the 
words  "death  or  injury"  in  all  of  the  excepted  clauses  of  the  policy, 
except  in  the  one  under  discussion  and  directly  applicable  to  the 
facts  of  the  case,  controlled  the  court's  action  in  construing  the  word 
"injuries"  in  the  latter  clause  to  mean  "non-fatal  injuries." 

No  such  case  is  here  presented.  The  policy  in  the  case  at  bar 
declares,  as  before  stated,  that,  "in  any  of  the  losses  covered^  by 
this  policy  and  specified  in  Parts  1  or  3,  where  the  accidental  injury 
results — ^from  the  intentional  act  of  the  insured  or  any  other  person, 
the  amount  payable  shall  be  one-tenth  of  the  amount  which  otherwise 
would  be  payable."  Referring  to  Part  1  of  the  policy  we  see  that 
"loss  of  life"  is  one  of  the  losses  specified  therein,  and  to  except 
such  loss  from  the  operation  of  the  provisions  contained  in  Part  3, 
would  be  doing  violence  to  the  obvious  meaning  of  the  language 
employed  to  express  the  terms  of  the  contract  between  the  parties. 
There  is  little,  if  any,  room  for  construction;  the  language  in 
Part  3  and  above  quoted  is  unambiguous  and  sufficiently  specific  to 
leave  no  doubt  that  it  applies  to  all  of  the  losses  mentioned  in 
Part  1,  and  when  taken  in  connection  with  the  language  found  in 
Part  1,  as  it  must  be,  it  is  tantamount  to  a  provision  that  "where 
the  'injury*  is  intentionally  infiicted  by  the  insured  or  any  other 
person  and  results  in  the  loss  of  the  life  of  the  insured,  the  amount 
payable  shall  be  one-tenth  of  the  amount  which  otherwise  would 
be  payable  under  the  terms  of  the  policy."  This  view  is  strength- 
ened by  the  language  used  in  subdivision  6  of  Part  3  of  the  policy, 
wherein  the  appellant's  liability  is  again  limited  to  one-tenth  of  the 
principal  sum  in  case  of  an  accidental  injury  resulting  fatally, 
which  is  as  follows:  "Wherein  the  accidental  injury  makes  no 
visible  contusion  or  wound  on  the  exterior  of  the  body  of  the 
insured  (except  in  case  of  drowning).**  In  cases  where  the  lan- 
guage is  "death  or  injury*'  it  has  been  uniformly  held  that  the 
company  was  protected  against  either  death  or  injury  when  caused 
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by  intentional  injuries  inflicted  by  the  insured  or  any  other  person. 
Tlie  following  are  among  the  number  of  such  cases:  Hntehcraft 
Ex.  V.  Travelers  Ins.  Co.,  87  Ky.,  300;  8  S.  W.  Bep.,  570;  Travelers 
Ins.  Co.  V.  McConkey,  127  TT.  S.,  661;  Travelers  Ins.  Co.  v.  Mc- 
Carthy, 15  Colo.,  351;  26  Pac.  Bep.,  713;  Fischer  v.  Travelers  Ins. 
Co.,  77  Cal.,  246. 

We  conclude  that  appellee's  petition  showed  npon  ita  face  that 
he  was  entitled  to  recover  only  the  stun  of  fifty  dollars.  The  County 
Court  did  not  have  the  original  jurisdiction  to  enforce  this  demand, 
and  appellant's  special  demurrer  should  have  been  sustained,  and 
the  cause  dismissed.    Western  TJ.  Tel.  Co.  v.  Arnold,  97  Texas,  365. 

The  rule,  that  the  submission  of  a  case  to  be  tried  on  an  agreed 
statement  of  facts  is  a  waiver  of  all  demurrers  and  issues  arising  on 
the  pleadings,  is  not  applicable  where  the  question  of  jurisdiction  is 
raised. 

The  judgment  of  the  court  below  is  reversed  and  the  case  dismissed. 

Reversed  and  dismissed. 


City  of  Cleburne  v.  J.  Frank  Eldeb. 

Decided  May  11,  1907. 

1. — Cliarge — Omission — Special  Chargre. 

Where  in  a  suit  against  a  city  for  personal  injuries  caused  by  a  defective 
sidewalk  the  court  charged  fully  on  contributory  negligence  and  the  defendant 
desired  a  particular  phase  of  contributory  negligence  submitted  to  the  jury 
it  should  have  requested  a  special  charge  submitting  such  issue  and  stating 
a  correct  proposition  of  law. 

2. — ]>efeetive  Side-Walk — ^Personal  Injnriei. 

In  a  suit  against  a  city  for  personal  injuries  caused  by  a  defective  side- 
walk, charges  considered,  and  held  correct. 

S. — Same — Safe  and  Unsafe  Pass-Ways — Contrlbntory  Negligence. 

Where  there  are  two  passways  equally  convenient,  one  safe  and  the  other 
unsafe,  and  a  pedestrian  knowingly  uses  the  unsafe  way  and  is  injured,  it  is 
a  question  for  the  jury  whether  or  not  his  act  was  that  of  an  ordinarily 
prudent  person. 

Appeal  from  the  District  Court  of  Johnson  County.  Tried  below 
before  Hon.  0.  L.  Lockett. 

Wtn,  E.  Myres,  for  appellant. — ^Where  there  are  two  ways  of  travel, 
the  one  a  safe  way  and  the  other  an  unsafe  wav,  it  is  the  duty  of  a 
traveler  or  pedestrian  knowing  the  condition  of  both  ways,  to  select 
the  safe  way  of  travel,  and  if  he  selects  the  unsafe  way,  and  is 
injured  in  consequence  of  same,  and  such  act  of  his  is  not  that 
of  an  ordinarily  prudent  person,  tiien  there  can  not  be  a  recovery. 
Gulf,  C.  &  S.  F.  By.  v.  Gasscamp,  69  Texas,  647;  City  of  Dallas 
V.  Moore,  74  S.  W.  Eep.,  95;  5  Thompson  on  Negligence,  paragraphs 
6247,  6218,  6219. 

Moore  &  Warren,  and  Cleveland  &  Haynes,  tor  appellee. 
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BOOKHOUT,  Associate  Justice. — This  was  a  suit  by  appellee 
to  recover  damages  for  injuries  sustained  by  him  in  a  fall,  caused  by 
the  alleged  negligence  of  the  appellant.  Appellee  alleged  in  snb- 
stance,  that  on  the  7th  day  of  August,  1905,  while  walking  on 
Ea€ft  Willingham  Street,  in  the  city  of  Cleburne,  and  on  the  side- 
walk of  said  street,  that  in  attempting  to  cross  a  ditch  in  said 
street  and  sidewalk  which  lay  in  his  route,  that  he  fell  and  sustained 
severe  and  permanent  injuries  to  his  foot  and  ankle  and  knee  by 
having  his  foot  and  ankle  fractured,  sprained  and  bruised  and  by  hay- 
ing the  leaders  and  tendons  of  his  ankle  and  foot  torn  and  by 
spraining  and  wrenching  the  knee  of  his  right  leg  and  injuring  the 
tendons  and  leaders  thereof.  That  the  injuries  to  his  foot,  ankle 
and  knee  were  painful  and  permanent,  which  caused  him  physical 
and  mental  pain  and  suffering. 

He  alleged  that  his  fall  and  injuries  were  due  to  the  negligence 
of  appellant  in  leaving  a  ditch  open  across  the  said  sidewalk  of 
Willingham  Street.  That  appellant  had  negligently  failed  to  place 
a  culvert  or  crossing  over  said  ditch  for  the  use  of  pedestrians, 
but  had  negligently  left  said  ditch  open  and  had  negligently  per- 
mitted a  plank  which  was  used  on  the  west  side  of  said  ditch,  by 
frequent  use  of  pedestrians  to  become  worn  and  slick.  That  per- 
sons going  along  the  north  side  of  Willingham  Street  were  required 
to  cross  said  ditch  and  plank.  That  while  attempting  in  a  careful 
manner  to  cross  said  ditch  and  plank  that  his  foot  slipped  from 
said  plank  and  caused  him  to  fall  with  violence  into  said  ditch, 
which  resulted  in  injuries  aforesaid.  Appellee  charged  that  at 
the  time  and  before  he  received  his  injuries,  appellant  had 
notice  of  the  defective  condition  of  such  street  and  sidewalk,  but 
negligently  failed  to  have  same  repaired.  Appellant  in  its  answer 
pleaded  a  general  demurrer,  a  general  denial  and  contributory  neg- 
ligence. A  trial  resulted  in  a  verdict  and  judgment  for  $250  for 
plaintiff  and  defendant  appealed. 

Conclusions  of  Fact — Appellee  was  injured  while  walking  on  the 
sidewalk  of  East  Willingham  Street,  a  public  street  of  the  city  of 
Cleburne,  on  the  7th  of  August^  1905.  There  was  a  ditch  three  or, 
four  feet  wide  at  the  top  and  about  two  feet  at  the  bottom,  and 
about  two  feet  deep  across  East  Willingham  Street.  In  the  center 
of  the  street  a  bridge  was  constructed  over  the  ditch,  which  was 
used  by  vehicles  traveling  along  and  over  that  street.  The  side- 
walk was  not  provided  with  a  bridge  over  the  ditch,  but  there  was 
a  board  called  by  the  witness  a  base  board  or  curbing  on  tiie  west 
side  of  the  ditch  on  which  pedestrians  stepped  in  crossing  the  ditch. 
This  board  had  been  worn  smooth  by  pedestrians  stepping  thereon, 
and  when  appellee,  who  approached  from  the  east,  stepped  upon 
it  his  foot  slipped  and  he  was  precipitated  into  the  ditch  and  in- 
jured. The  ditch  had  existed  a  sufficient  length  of  time  for  the 
officers  of  the  city  by  the  use  of  ordinary  diligence  to  have  had 
knowledge  of  it  and  that  it  was  dangerous.  The  permitting  of  the 
ditch  to  exist  and  remain  across  the  sidewalk  of  a  public  street 
constituted  negligence  on   the  part   of  the  city  which   proximately 
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caused  the  injuries  to  appellee.  By  his  injury  he  has  sustained 
damage  in  the  amount  of  ttie  judgment.  In  deference  to  the  verdict 
we  find   the  appellee  was  not  guilty  of  contributory  negligence. 

Conclusions  of  Law. — Error  is  assigned  to  the  court^s  action  in 
refusing  a  special  charge  requested  by  defendant,  reading:  "If  the 
plaintiff  attempted  to  cross  the  gutter  when  he  sustained  the  injury, 
if  any,  and  he  knew  of  its  defective  condition,  if  it  was  defective, 
or  could  have  known  the  same  by  the  use  of  ordinary  diligence;  and 
with  such  knowledge  attempted  to  cross  the  gutter  when  there  was 
an  easy,  safe  and  convenient  way  around  the  same,  where  he  could 
have  crossed  said  gutter,  and  that  by  taking  such  way  it  would  have 
been  of  no  substantial  inconvenience  to  plaintiff,  then  your  verdict 
should  be  for  the  defendant.*^  This  charge  does  not  announce  a  correct 
proposition  of  law.  The  proposition  contended  for  under  the  assign- 
ment is  that,  where  there  are  two  ways  of  travel,  the  one  a  safe 
way  and  the  other  an  unsafe  way,  it  is  the  duty  of  a  traveler  or 
ped^trian  knowing  the  condition  of  both  ways  to  select  the  safe  way 
of  travel,  and  if  he  selects  the  unsafe  way,  and  is  injured  in  con- 
sequence of  same,  and  such  act  of  his  is  not  that  of  an  ordinarily 
prudent  person,  then  there  can  not  be  a  recovery.  This  proposition 
states  the  law  correctly.  It  presents  one  phase  of  contributory  neg- 
ligence on  the  part  of  appellee  in  attempting  to  cross  the  ditci. 
The  court  gave  a  full  charge  defining  contributory  negligence  and 
in  another  paragraph  fully  submitted  the  issue  of  appellee's  con- 
tributory negligence  in  crossing  the  ditch.  The  court  having  charged 
on  contributory  negligence  if  the  defendant  desired  this  particular 
phase  of  contributory  negligence  submitted,  it  should  have  requested  a 
correct  charge. 

Appellant  assigns  error  in  the  sixth  paragraph  of  the  court's 
charge  which  reads  as  follows:  ^TTou.  are  instructed  that  before  the 
plaintiff  can  recover  he  must  show  b.y  a  preponderance  of  the  evi- 
dence that  he  was  injured  by  a  defective  and  dangerous  sidewalk, 
as  alleged  in  his  petition,  and  that  the  said  defective  and  danger- 
ous sidewalk,  was  caused  by  the  negligence  of  the  defendant,  as 
you  are  hereinafter  instructed,  and  you  must  further  find  that  the 
city  of  Cleburne  had  notice  of  such  defective  and  dangerous  condition 
of  its  said  sidewalk  in  one  of  the  following  ways:  (1)  That  said  city 
0^  Cleburne  dug  and  constructed  the  said  ditch  and  put  in  and  al- 
lowed to  exist  in  the  condition  it  was  in  at  the  time  of  the  alleged 
injury;  or  (2)  that  the  said  city  had  actual  notice  of  such  defects 
and  dangerous  condition  of  the  said  sidewalk  in  time  to  have  repaired 
the  same  by  the  exercise  of  ordinary  care  and  diligence;  or  (3)  if 
you  believe  from  the  evidence  that  the  city  did  not  construct  and  dig 
said  ditch  and  did  not  have  the  actual  notice  of  the  condition  of 
said  sidewalk,  but  you  further  believe  that  the  said  sidewalk  was 
dangerous  at  the  time  of  the  alleged  injury,  and  that  it  had  existed 
for  such  length  of  time,  considering  the  notoriety  and  the  frequency 
of  the  travel  over  said  sidewalk  at  that  particular  place,  as  that 
by  the  exercise  of  ordinary  care  and  diligence  the  defendant  could 
Vol.  XLVI.  Civil— 26. 
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have  discoYered  said  defect  in  time  to  have  repaired  the  same  before 
the  alleged  injury."  It  is  contended  that  under  the  evidence  and 
circumstances  in  this  case,  it  was  error  for  the  court  to  assume  that 
the  crossing  was  defective  and  in  a  dangerous  condition.  This  charge 
does  not  assume  that  the  crossing  was  defective  or  dangerous,  bat 
distinctly  leaves  this  question  for  the  determination  of  the  jury. 
There  is  no  error  in  the  charge. 

It  is  also  contended  that  the  court  erred  in  the  eleventh  para- 
graph of  the  charge  in  instructing  the  jury  as  follows:  "If  under 
the  above  and  foregoing  instructions  you  find  for  the  plaintiff,  then 
you  will  find  for  him  such  sum  of  money  as  will  now  compensate 
him  for  the  physical  pain  and  mental  suffering,  if  any  has  been 
shown,  that  plaintiff  has  suffered  and  will  in  flie  future  suffer  in 
consequence  of  such  injury,  if  any,  and  for  the  effect  both  past 
and  future,  if  any  has  been  shown,  of  any  such  injury  upon  his 
ability  to  labor  and  perform  his  usual  and  customary  duties,  and 
also  for  such  reasonable  doctor  bills  required  to  pay  out  or  become 
obligated  to  pay  on  account  of  his  said  injuries.'*  The  criticism 
to  this  paragraph  that  it  assumed  the  existence  of  facts  which 
should*  have  been  found  by  the  jury,  is  not  well  founded  and  this 
assignment  is  overruled. 

It  follows  from  our  findings  of  fact  that  the  court  did  not  err 
in  refusing  the  special  requested  charge  of  defendant  instructing 
a  verdict  for  it.  There  was  no  error  in  overruling  the  motion  for 
new  trial  based  on  the  ground  that  the  verdict  is  contrary  to  the 
evidence. 

Finding  no  error  in  the  record  the  judgment  is  aflBrmed. 

Affirmed. 


F.  M.  Lenkabd  v.  Texabkana  Lumber  Company. 

Decided  May  12,  1907. 

1. — Statute  of  Frauds — Contract — ^Performanoe  within  One  Tear. 

An  agreement  which  may  or  may  not  be  performed  within  one  year  from 
its  date,  consistently  with  its  terms,  is  not  within  the  statute  of  frauds.  If 
by  the  happening  of  any  contingency,  however  remote  or  unexpected,  it  may 
be  performed  or  be  completed  within  a  year,  it  is  not  olmoxious  to  the  statute. 
To  have  this  effect  it  must  appear  from  the  contract  itself  that  it  is  not  to 
be  performed  within  a  year, 

a. — Same. 

Where  a  lumber  company  employed  a  ph3r8ician  to  reside  at  its  miU  and 
attend  its  employees,  and  stated  in  the  letter  evidencing  the  contract  that  *Sre 
want  some  one  who  will  stay  with  us  until  we  are  out,  as  we  will  only  be 
here  al>out  two  years,"  the  contract  was  not  within  the  statute  of  ftauds 
because  it  was  for  an  uncertain  or  indefinite  time,  and  it  did  not  certainly 
appear  that  its  performance  would  extend  beyond  a  year. 

8. — Construction  of  Contract — ^Pleading. 

The  courts  are  not  bound  by  the  construction  which,  a  pleader  may  place 
upon  a  contract,  even  when  such  construction  is  in  the  nature  of  an  admission 
against  interest,  but  must  construe  the  contract  according  to  the  law  governing 
the  same. 
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C— Fromige  to  Pay  Bebt  of  Another. 

Whenever  the  main  purpose  and  object  of  the  promisor  is  to  subserve  some 
purpose  of  his  own,  and  not  to  answer  for  another,  his  promise  is  not  within\ 
the  statute  of  frauds,  although  it  may  be  in  form  a  promise  to  pay  the  debt  of 
another. 

Error  from  the  District  Court  of  Bowie  County.  Tried  below 
before  Hon.  P.  A.  Turner. 

Cha8.  8.  Todd,  for  plaintiff  in  error. — The  conrt  -erred  in  sus- 
taining defendant's  demurrer  and  exception  to  plaintiflf's  petition,  be- 
cause said  petition  alleged  and  showed  a  contract  in  writings  for  the 
breach  of  which  plaintiff  sued,  and  same  was  not  obnoxious  to  the 
statute  of  frauds.  Weatherford,  M.  W.  &  N".  W.  Ey.  Co.  v.  Wood, 
88  Texas,  191;  Watson  v.  Baker,  71  Texas,  747;  Thouvenin  v.  Lea, 
26  Texas,  615;  Thomas  v.  Hammond,  47  Texas,  62;  Eegan  v.  Hilby, 
21  Texas  Civ.  App.,  23;  Gulf,  C.  &  S.  F.  By.  Co.  v.  Settegast,  79 
Texas,  261;  Pom.  Spe.  Perf.,  seos.  78;  81-90. 

Hart,  Mahaffey  £  Thomas,  for  defendant  in  error. — ^The  court 
did  not  err  in  sustaining  the  defendant's  plea  of  the  statute  of 
frauds,  urged  by  way  of  special  demurrer.  Watson  v.  Baker,  71 
Texas,  739;  Munk  v.  Weidner,  9  Texas  Civ.  App.,  491;  Biest  v. 
Ver  Steeg  Shoe  Co.,  70  S.  W.  Eep.,  1081;  Zanderson  v.  Sullivan, 
91  Texas,  499;  Fulton  v.  Eobinson,  55  Texas,  404;  11  L.  E.  A.,  pp. 
97  and  143;  Browne  on  Statute  of  Frauds,  sees.  370  to  396. 

TALBOT,  Associate  Justice. — This  action  was  brought  by  the 
plaintiff  in  error  to  recover  of  the  defendant  in  error  the  sum  of 
eighteen  hundred  dollars.  The  petition,  stripped  of  its  formal 
parts,  is  as  follows:  ''F.  M.  Lennard,  plaintiff,  complaining  of  and 
against  the  Texarkana  Lumber  Company,  defendant,  respectfully 
states,  that  the  plaintiff  is  a  resident  of  Miller  County,  Arkan«»a9, 
and  that  the  defendant  is  a  corporation  duly  incorporated,  domiciled 
and  has  its  place  of  business  in  Bowie  County,  Texas,  and  that  M.  D. 
Tilson  is  its  president  and  resides  in  Texarkana,  Bowie  County,  Texas, 
upon  whom  service  may  be  had.  For  cau<^  of  action  the  plaintiff  states, 
that  heretofore,  to  wit:  on  the  8th  day  of  October,  1903,  tJie  defendant, 
through  its  superintendent  and  general  agent,  C.  E.  Patton,  made, 
executed  and  delivered  to  plaintiff  by  due  course  of  mail  in  an 
envelope  directed  in  writing  to  Dr.  F.  M.  Lennard,  the  following 
instrument  in  writing  contracting  with  this  plaintiff  for  his  services 
as  a  physician  for  t£e  tena  of  two  years,  viz.: 

Draper,  Texas,  October  8,  1903. 
T)ear  Sir: — 1  am  sorry  I  was  not  here  the  other  day  to  meet  you — 
will  say  we  will  collect  for  yon  one  dollar  from  all  single  employes 
and  one  dollar  and  fifty  cents  from  all  employes  with  families  on 
the  mill  grounds.  Employes  living  in  -Hie  country  you  will  receive 
one  dollar  from  head  of  family,  and  for  services  to  balance  of  family 
you  will  only  charge  half  regular  rates.  We  will  furnish  you  with 
office  building,  and  bam  and  lot    Our  Mr.  Welsh  thinks  we  will  do 
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well  to  get  you,  as  you  have  been  at  Boggy  several  years  and  know 
what  saw  mill  practice  requires,  and  thinks  you  would  be  the  man 
we  want.  We  want  some  one  who  will  stay  with  us  until  we  are 
out,  as  we  will  only  be  here  about  two  years.  If  these  terms  suit 
you,  you  can  come  over  and  see  me  and  make  your  arrangements 
to  come  with  us.  ^Yours  very  truly, 

'C.  E.  Patton,  Supt' 

'^Whereby  the  defendant  obligated  and  bound  itself  to  pay  plaintiff, 
who  was  a  practicing  physician,  the  sum  of  $1.50  for  each  laborer 
at  defendant's  mill,  the  said  laborer  being  the  head  of  a  family, 
and  $1.00  for  each  single  laborer  working  at  the  defendant's  mill, 
per  month,  for  plaintiff's  services  as  a  physician,  at  said  mill,  to 
be  rendered  to  defendant's  employes.  The  plaintiff  accepted  said 
proposition  in  good  faith  and  moved  to  said  mill  about  December  1, 
1903,  and  undertook  to,  and  did  strictly  perform  his  part  of  said 
contract;  that  he  worked  and  performed  the  services  that  he  obli- 
gated himself  to  do,  as  mentioned  in  said  contract,  and  was  paid 
therefor  by  defendant  according  to  said  contract,  and  plaintiff 
received  said  money  from  the  defendant  for  about  six  months,  averag- 
ing the  sum  of  one  hundred  dollars  per  month;  that  said  con- 
tract was  reasonably  worth  to  plaintiff  an  amount  averaging  and 
aggregating  $100  per  month,  and  for  the  term  of  two  years.  That 
plaintiff  performed  said  services  for  the  month  of  June,  1904, 
which  was  reasonably  worth  $100,  and  for  which  the  defendant  is 
liable  to  him  for  $100  for  services  performed  as  physician,  for 
which  he  has  not  been  paid,  though  the  same  is  due  and  payment  has 
been  demanded.  That  the  defendant  refused  to  pay  the  said  $100 
or  any  amount  for  June  and  thereby  broke  and  violated  the  contract 
made  and  entered  into  as  before  stated  and  set  out  herein,  and  noti- 
fied plaintiff  that  defendant  ^ould  no  longer  carry  out  its  said 
contract;  that  plaintiff  was  ever  ready  and  willing  'at  all  times 
to  do  and  perform  his  obligation  under  said  contract  as  he  had 
agreed  and  obligated  himself  to  do,  and  would  have  done  and  per- 
formed, had  the  defendant  performed  its  part  of  said  contract,  and 
not  have  so  wrongfully  broken  and  terminated  the  same  by  refusing 
to  pay  the  money  due  plaintiff  for  the  month  of  June,  when  due, 
and  by  further  notifying  this  plaintiff  that  it  would  not  carry  out  and 
perform  said  contract;  by  reason  of  which  the  plaintiff  has  suffered 
actual  damages  in  the  sum  of  eighteen  hundred  ($1,800)  dollars. 
Premises  considered  the  plaintiff  sues  and  prays  for  citation,  and 
upon  final  hearing  hereof  for  judgment  against  the  defendant  for 
$1,800  damages,  for  interest,  costs  of  suit  and  general  relief.*' 

By  supplemental  petition  plaintiff  alleged  that,  at  the  time  of 
the  making  of  the  contract  set  out  in  plaintiff's  petition,  the  defendant 
was  engaged  in  operating  a  large  steam  saw  mill,  at  or  near  Draper, 
Texas;  that  a  large  number  of  employes  of  defendant  were  required 
to,  and  did,  reside  at  and  about  said  mill,  with  their  families,  such 
Pj^ce  being  swampy,  malarial  and  unhealthy;  that  there  was  no 
physician  resident  there;  that  it  was  necessary,  and  was  the  universal 
custom  of  the  country  in  the  operation  of  such  mills,  and  of  this 
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mill,  and  necessary  to  the  successful  conduct  of  such  business,  to 
have  a  physician  resident  and  near  at  hand  for  medical  attention 
to  said  employes  and  was  universally  customary  with  all  such  mills, 
and  with  defendant,  that  the  owners  or  managers  of  such  mill, 
should  employ  such  physician  and  pay  him  either  a  salary,  or  certain 
fees  for  his  services,  apportioned  according  to  the  number  of  em- 
ployes engaged  and  resident  at  such  mill. 

It  will  be  observed  that  plaintiff  sought  to  recover  of  defendant 
the  sum  of  one  hundred  dollars  claimed  to  be  due  him  under  the 
contract  alleged,  for  services  rendered  as  a  physician  for  the  month 
of  June,  1904,  and  seventeen  hundred  dollars  as  damages  for  a  breach 
of  said  contract  on  defendants  part.  In  so  far  as  it  was  sought 
to  recover  damages  for  the  breach  of  the  alleged  contract  of  employ- 
ment the  defendant  pleaded  the  statute  of  frauds  by  way  of  demurrer. 
This  demurrer  was  sustained  and  plaintiff  declining  to  amend,  the 
amount  (one  hundred  dollars),  remaining  in  controversy  being  below 
the  jurisdiction  of  the  court,  his  suit  was  dismissed  and  he  has 
brought  the  case  to  this  court  on  writ  of  error. 

But  one  assignment  of  error  is  presented,  which  is  submitted 
as  a  proposition  and  is  as  follows:  ^The  court  erred  in  sustaining 
defendant's  demurrer  and  exception  to  plaintiff's  petition,  because 
said  petition  alleged  and  showed  a  contract  in  writing,  for  the 
breach  of  which  plaintiff  «ued  and  same  was  not  obnoxious  to  the 
statute  of  frauds.*'  The  demurrer  sustained  by  the  court  does  not 
specifically  point  out  wherein  the  contract  sued  upon  is  obnoxious 
to  the  statute  of  frauds.  It  simply  states  "that  the  petition  is  insuffi- 
cient in  that  it  fails  to  allege  or  show  any  valid  consideration  for 
the  defendant's  entering  into  the  contract  alleged  in  said  petition 
and  shows  upon  its  face  that  the  same  was  without  consideration  on 
the  part  of  defendant.  .  .  .  And  further  because  it  appears  that 
the  contract  sued  on  is  obnoxious  to  the  statute  of  frauds  now 
pleaded  by  way  of  demurrer.'*  The  judgment  of  the  court  likewise 
simply  recites  that  the  contract  sued  on  "is  void  as  being  obnoxious 
to  the  statute  of  frauds"  and  that  plaintiff's  petition  is  therefore 
insuflBcient  to  entitle  him  to  recover.  The  case  is  argued,  however, 
upon  the  theory  or  assumption  that  plaintiff's  cause  of  action  is 
founded  upon  an  oral  agreement  and  is  within  that  provision  of 
the  statute  which  declares  that,  "no  action  shall  be  brought  upon 
any  agreement  which  is  not  to  be  performed  within  the  space  of 
one  year  from  the  making  thereof,  unless  the  promise  or  agreement 
upon  which  such  action  shall  be  brought,  or  some  memorandum 
thereof,  shall  be  in  writing  and  signed  by  the  party  to  be  charged 
therewith  or  by  some  person  by  him  thereunto  lawfully  authorized," 
and  that  the  letter  set  out  in  plaintiff's  petition  is  an  insufficient 
memorandum  to  satisfy  the  requirements  thereof.  But,  treating  the 
letter  set  out  in  plaintiff's  petition  as  mere  memorandum  of  the 
contract  sued  on,  and  not  the  contract  itself,  the  standpoint  most 
favorable  to  appellee,  no  matter  upon  what  ground  the  court's 
action  was  based,  we  are  of  the  opinion  that  said  contract  is  not 
in  contravention  of  either  clause  of  the  statute  invoked,  and  that 
plaintiff's  assignment  of  error  is  well  taken* 
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It  is  thoroughly  established  by  the  decisions  of  this  and  other 
States,  that  an  agreement,  which  may  or  may  not  be  performed 
within  one  year  from  its  date,  consistently  with  its  terms,  is  not 
within  the  sta^tute  of  frauds.  If  its  performance  depends  upon  a 
contingency  which  may  happen  within  a  year  and  thereby  work  a 
satisfaction  or  execution  of  the  promise  the  mere  fact  or  circumstance 
that  such  contingency  was  not  likely  to,  nor  expected  to  occur  within 
the  year,  will  not  bring  the  case  within  the  operation  of  the  stat- 
ute. To  bring  the  contract  within  the  statute  it  must  appear  from 
the  contract  itself  that  it  is  not  to  he  performed  within  a  year. 
In  the  case  of  Warner  v.  Texas  &  Pacific  Ry.  Co.,  164  TJ.  S.,  418, 
it  was  held  that  a  verbal  contract  by  the  railway  company  to  main- 
tain a  switch  for  Warner's  benefit  for  shipping  purposes  *'8o  long 
as  he  may  need  it,'*  was  not  within  the  statute  of  frauds  as  being 
a  contract  not  to  be  performed  within  a  year.  After  reviewing  a 
great  many  authorities  upon  the  subject  the  court  said:  "The  par- 
ties may  well  have  expected  that  the  contract  would  continue  in 
force  for  more  than  one  year.  It  may  have  been  very  improbable 
that  it  would  not  do  so;  and  it  did  in  fact  continue  in  force  for  a 
much  longer  time.  But  they  made  no  stipulation  which  in  terms,  or 
by  reasonable  inference  required  that  result.  The  question  is  not 
what  the  probable  or  expected  or  actual  performance  of  the  contract 
was,  but  whether  the  contract  according  to  the  reasonable  interpre- 
tation of  its  terms  required  that  it  should  not  be  performed  within 
the  year.^' 

Again,  in  the  case  of  Weatherford,  M.  W.  &  N.  W.  Ry.  Co.  v. 
Wood,  88  Texas,  191,  which  is  quoted  with  approval  in  the  case  of 
Warner  v.  Railway  Co.,  supra,  it  is  said  by  the  Supreme  Court  of 
this  State,  that  *'the  statute*  only  applies  to  contracts  not  to  be  per- 
formed within  the  space  of  one  year  from  the  making  thereof.  If 
the  contingency  is  such  that  its  happening  may  bring  the  performance 
within  a  year  the  contract  is  not  within  the  terms  of  the  statute;  and 
this  is  true,  whether  the  parties  at  the  time  had  in  mind  the  hap- 
pening of  the  contingency  or  not.  The  existence  of  the  contingency 
in  this  class  of  cases  and  not  the  fact  that  the  parties  may  or  may 
not  have  contemplated  its  happening,  is  what  prevents  the  agreement 
from  coming  within  the  scope  of  the  statute.'*  Looking  to  the 
contract  alleged  in  the  case  under  consideration  we  find  it  contains 
no  stipulation  which  in  terms  or  by  reasonable  inference  required 
that  it  should  not  be  performed  within  one  year.  On  the  contrary, 
it  is  manifest  that  its  performance  is  made  to  depend  upon  a  con- 
tingency which  we  think  in  all  reasonable  probability  might  have 
happened  within  the  space  of  one  year  from  its  date.  As  to  the 
period  of  time  the  contract  was  to  be  in  force  the  letter  says:  ^'We 
want  some  one  who  will  stay  with  us  until  we  are  out,  as  we  will 
only  be  here  about  two  years."  Though  not  pointing  out  the  exact 
character  of  the  contingency,  in  that  "out"  of  what  is  not  expressed, 
yet,  the  language  "until  we  are  out"  clearly  implies  that  defendant 
would  get  out  of  something,  probably  out  of  business  or  out  of  such 
timber  as  it  sawed  at  its  mill,  which  would  terminate  its  contract 
of   employment   with    plaintiff   and    work   its   complete   performance. 
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Furthermore,  the  concluding  part  of  the  sentence,  "as  we  will  only 
be  here  about  two  years,"  shows  that  the  contract  of  employment 
was  for  an  uncertain  or  indefinite  period  of  time,  and  although  it 
may  also  indicate  that  the  parties  contemplated  or  expected  its 
performance  would  extend  beyond  a  year,  still  inasmuch  as  it  was 
capable  of  complete  performance  within  a  year,  the  statute  does  not 
apply.  For  it  is  held  that  an  agreement  "to  work  for  another  for 
l&e  or  for  an  indefinite  period  or  to  do  any  other  thing  possible  to 
be  done  within  a  year,  although  the  doing  of  it  may  continue  and 
may  be  expected  to  continue  longer^^  is  not  within  the  statute  of 
frauds.  Hill  v.  Jamieson,  16  Ind.,  125;  Boberts  v.  Eockbottom, 
7  Mete.  (Mass.),  46;  Foster  v.  McOBlenis,  18  Mo.,  88;  Suggett's  Admr. 
V.  Cason^s  Admr.,  26  Mo.,  221;  Biest  v.  Ver  Steeg  Shoe  Co.,  30 
S.  W.  Rep.,  1081;  Warner  v.  Texas  &  Pac.  Ry.  Co.,  164  U.  S.,  418. 
The  nature  of  the  contingency  is  unimportant.  If  by  the  happening 
of  any  contingency  a  parol  agreement  may  be  performed  within  a 
year,   such   agreement  is  not   within  the   statute   of  frauds. 

But  it  is  contended,  if  we  understand  the  argument  of  appellee 
aright,  that  appellant  can  not  avail  himself  of  the  foregoing  prin- 
ciples of  law  in  this  case  because  he  has  distinctly  alleged  that  the 
contract  sued  on  was  for  two  years.  To  this  view  we  do  not  agree. 
Where  the  writing  relied  on  as  evidencing  the  contract  alleged,  as  in 
this  case,  is  set  out  in  haec  verba,  whether  or  not  it  is  obnoxious  to 
the  statute  of  frauds  must  be  determined  by  the  court  without 
regard  to  the  construction  placed  upon  it  by  the  plaintiff  as  mani- 
fested by  the  allegations  of  his  petition.  In  such  case  the  proper 
decision  of  the  question  depends  upon  the  very  terms  of  the  contract 
itself  or  a  reasonable  interpretation  thereof,  and  can  not  be  controlled 
by  inconsistent  allegations  therewith.  Tested  by  this  rule  appellee's 
contention  can  not  be  sustained.  There  is  clearly  a  contingency 
expressed  upon  the  face  of  the  letter  set  out  in  plaintiff's  petition 
as  the  written  evidence  of  the  contract  declared  on  which  might 
have  happened  within  the  year,  and  upon  the  happening  of  which 
said  contract  would  have  been  fully  performed.  This  being  true, 
the  contract  was  not  within  the  statute  of  frauds  as  an  agreement 
which  is  not  to  be  performed  within  the  space  of  one  year  from  the 
making   thereof. 

This  disposes  of  the  controlling  question  arising  on  the  appeal. 
It  is  not  contended,  nor  indeed  could  such  contention,  in  our  opin- 
ion, be  maintained,  that  the  contract  sued  on  is  obnoxious  to  the 
statute  of  frauds  and  can  not  be  enforced  because  it  appears  to  be 
a  promise  to  pay  the  debt  of  another  and  the  written  evidence  of 
such  promise  as  set  out  in  plaintiff's  petition  is  insufficient  to 
require  him  to  answer  therefor.  Clearly  the  letter  upon  which  de- 
fendant is  sought  to  be  charged  evidences  an  original  and  not  a  col- 
lateral undertaking  on  its  part.  "Wherever  the  main  purpose  and 
object  of  the  promisor  is,  not  to  answer  for  another,  but  to  subserve 
some  purpose  of  its  own,  his  promise  is  not  within  the  statute  of 
frauds,  although  it  may  be  in  form  a  promise  to  pay  the  debt  of  an- 
other. Lemmon  v.  Box,  20  Texas,  329.  If  not  clearly  and  fully 
expressed  the  manifest  inference  from  the  language  employed  in  the 
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letter  declared  on  in  this  case  is,  that  defendant's  primary  and 
leading  object  was  to  subserve  its  own  interest  by  securing  the  medi- 
cal services  of  plaintiff  in  preserving  or  restoring  the  health  of 
its  employes  to  the  end  that  a  successful  operation  of  its  mill  might 
ensue,  and  not  to  guarantee  or  secure  to  plaintiff  the  payment  of  such 
indebtedness  as  might  become  due  and  owing  to  him  for  such  services. 
WTiether,  when  fairly  construed  in  the  light  of  the  evident  intention 
of  the  parties  as  appears  from  the  whole  letter  and  pertinent  allega- 
tions of  appellant's  original  and  supplemental  petitions,  the  language 
"we  will  collect  for  you  one  dollar  from  all  single  employes  and 
one  dollar  and  fifty  cents  from  all  employes  with  families  on  the 
mill  grounds,''  imports  an  absolute  promise  on  defendant's  part  to 
pay  such  sums,  or  only  to  retain  the  same  out  of  the  wages  of 
its  employes  and  pay  it  to  plaintiff  in  consideration  of  the  benefits 
to  accrue  to  it  from  his  services,  an  obligation  is  thereby  assumed, 
the  breach  of  which  will  render  defendant  liable  for  such  damages 
as  plaintiff  may  sustain  thereby. 

Having  held  that  the  contract  in  question  is  not  within  the  statute 
of  frauds  it  becomes  unnecessary  to  consider  the  several  matters  the 
"memorandum"  must  contain,  or  the  degree  of  certainty  or  fullness 
required  in  their  statement,  to  withdraw  the  agreement  from  the 
operation  of  the  statute. 

The  judgment  of  the  court  below  is  reversed  and  the  cause  re- 
manded. 

Reversed  and  remanded. 

Writ  of  error  refused  to  appellee. 


R   E.  LiGON   v.   Westehn   Union   Telegraph    Company. 

Decided  May  13,  1907. 

Telegram— Belay— Bamaget — ^Lex  Loel  Contraotiu. 

In  a  suit  for  damages  for  delay  in  delivering  a  death  message  sent  from 
Missouri  to  Texas  the  law  of  Missouri,  where  the  contract  was  made,  should 
be  applied  in  determining  the  rights  of  the  parties  in  a  suit  in  Texas,  and 
damages  for  mental  suffering  not  being  recoverable  under  the  laws  of  Missouri 
should  not  be  allowed  in  Texas. 

Appeal  from  the  District  Court  of  Smith  County.  Tried  below 
before  Hon.  R.  W.  Simpson. 

W,  H.  Hanson  and  Sawnie  Robertson,  for  appellant. — That  the 
rights  of  the  parties  should  be  determined  bv  the  law  of  Texas. 
Western  U.  Tel.  Co.  v.  Blake,  68  S.  W.  Rep.,  526;  Western  U.  Tel. 
Co.  V.  Cooper,  69  S.  W.  Rep.,  427;  Western  TJ.  Tel.  Co.  v.  Phillips, 
30  S.  W.  Rep.,  494;  Western  TJ.  Tel.  Co.  v.  Clark,  14  Texas  Civ. 
App.,  565 ;  Western  TT.  Tel.  Co.  v.  Ford,  92  S.  W.  Rep.,  528. 

Young  &  Siinchcomb,  for  appellee. — ^The  law  to  be  applied  to  a 
suit  for  the  failure  to  deliver  a  message  is  that  law  furnished  by 
the  State  where  the  message  contract  was  made,  regardless  of  whether 
the  negligence  occurred  in  that  State  or  in  the  State  where  the 
message  was  to  be  delivered.    Western  IT.  Tel.  Co.  v.  Buchanan,  80 
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S.  W.  Eep.,  561;  Western  U.  Tel.  Co.  v.  Christensen,  78  S.  W.  Rep., 
744;  Western  U.  Tel.  Co.  v.  Cooper,  69  S.  W.  Rep.,  427;  Western 
U.  Tel.  Co.  V.  Waller,  74  S.  W.  Rep.,  751;  Connell  v.  W.  TJ.  Tel. 
Co.  (Mo.),  22  S.  W.  Rep.,  345;  Reed  v.  W.  U.  Tel.  Co.,  37  S.  W.  Rep., 
907;  Jones  v.  N'ational  Cotton  Oil  Co.,  72  S.  W.  Rep.,  248;  Fidelity 
Mutnal  Life  Assn.  v.  Harris,  94  Texas,  34. 

REESE,  Associate  Justice. — ^R.  B.  Ligon  instituted  this  suit  to 
recover  of  the  Western  Union  Telegraph  Company  damages  for  neg- 
ligence in  delivery  of  the  following  telegram,  sent  from  Joplin, 
Missouri,  to  his  wife,  Mrs.  Visie  Ligon,  at  Tyler,  Texas: 

"Joplin,  Missouri,  Feb.  27,  1906. 
^TMrs.  Visie  Ligon, 

"126  South  Gregg  St., 
"Tyler,  Texas. 
**Walker  killed.     Answer  if  you  can  come. 

"(Signed)    R.  Thrieldkeld.*' 

The  Walker  referred  to  was  the  brother  of  Mrs.  Ligon  and  it  was 
alleged  that  on  account  of  the  negligent  delay  in  delivering  the  tele- 
gram to  Mrs.  Ligon  she  was  not  able  to  be  at  the  funeral  and  burial 
of  her  brother,  whereby  she  was  caused  to  suffer  mental  anguish. 

Among  other  defenses  defendant  pleaded  that  under  the  laws  of 
Missouri  no  recovery  could  be  had  in  such  cases  as  that  presented,  for 
damages  for  mental  suffering.  It  was  also  pleaded  that  the  message 
was  received  at  Tyler,  Texas,  after  office  hours,  and  was  delivered 
as  early  as  could  be  reasonably  done  the  next  morning.  TJpon  trial 
by  the  court  without  a  jury  there  was  a  judgment  for  defendant 
from  which  plaintiff  appeals.  The  trial  court  found,  as  conclusions 
of  fact,  that  the  message  in  question  was  delivered  to  the  operator 
at  Joplin,  Missouri,  at  8:35  p.  m.  February  27  and  was  received 
at  8:53  p.  m.  on  the  same  day  at  Tyler,  Texas,  but  came  addressed 
to  Mrs.  Visie  Logan;  that  it  was  delivered  to  Mrs.  Ligon  at  8:50 
o'clock  next  morning;  that  the  defendant  had  established  office  hours 
for  the  reception,  transmission  and  delivery  of  messages  from  8  o'clock 
a.  m.  to  12  o'clock  m.,  from  1  o'clock  p.  m.  to  6  o'clock  p.  m.,  and 
from  7  o'clock  p.  m.  until  8  o'clock  p.  m.,  and  that  these  regulations 
were  reasonable. 

It  was  further  found  that  if  Mrs.  Ligon  had  taken  the  first  train 
leaving  Tyler,  en  route  to  Joplin  after  the  receipt  of  the  message,  which 
left  Tyler  at  12:56  p.  m.  on  February  28,  she  would  have  arrived 
at  Joplin  in  time  to  be  present  at  the  funeral  and  burial  of  her 
brother.  Also  that  under  the  laws  of  Missouri  damages  for  mental 
anguish  resulting  from  failure  to  deliver  telegraph  messages  was  not 
recoverable.     No  objection  is  made  to  these  findings. 

As  conclusions  of  law  the  court  found  that  the  misdirection  of 
the  message  was  negligence  and  that  if  it  had  come  properly  directed 
to  Mrs.  Visie  Ligon  instead  of  Logan,  it  would  have  been  delivered 
at  once  notwithstanding  the  regulations  about  office  hours,  but  that 
this  would  have  been  a  gratuitous   service  for  failure   to   perform 
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« 
which  appellee  would  not  have  been  liable.  The  court  further  con- 
cluded, as  matter  of  law,  that  the  laws  of  Missouri  should  govern 
in  determining  the  right  of  appellant  to  recover.  Appellant's  brief 
presents  the  single  question  of  the  correctness  of  this  last  conclusion 
of  law. 

The  rule  announced  by  the  court  was  approved  by  the  Supreme 
Court  in  Tel.  Co.  v.  Waller  (74  S.  W.  Rep.,  761).  The  precise 
question  here  raised  was  decided  by  the  Court  of  Civil  Appeals 
of  the  Fifth  District  in  the  case  of  Western  Union  TeL  Co.  v. 
Buchanan  (80  S.  W.  Bep.,  561).  The  plaintifPs  claim  for  damages 
in  the  latter  case  was  based  upon  a  message  sent  from  Clarendon 
in  the  State  of  Arkansas  to  Honey  Grove,  Texas.  At  that  time  dam- 
ages for  mental  suffering  in  such  cases  were  not  recoverable  under 
the  laws  of  Arkansas,  and  it  was  held  that  the  laws  of  Arkansas 
governed  in  determining  the  right  of  recovery.  The  judgment  of 
file  trial  court  was  reversed  and  judgment  rendered  for  appellant 
A  writ  of  error  was  refused  by  the  Supreme  Court. 

In  the  case  of  Western  IT.  Tel.  Co.  v.  Cooper  (69  S.  W.  Bep., 
427),  the  Court  of  Civil  Appeals  of  the  Second  District  announced 
the  same  doctrine,  writ  of  error  being  refused  by  the  Supreme  Couri 
The  contrary  was  held  by  the  Court  of  Civil  Appeals  of  the  Fourih 
District  in  Western  U.  Tel.  Co.  v.  Blake  (68  S.  W.  Bep.,  526),  but 
we  consider  the  law  settled  by  the  Supreme  Court  in  the  Waller  case, 
supra,  and  in  refusing  writ  of  error  in  the  Cooper  and  Buchanan 
cases,  supra. 

The  trial  court  did  not  err  in  holding  that  appellant^s  right  to 
recover  was  controlled  by  the  law  of  Missouri,  and  in  rendering 
judgment  for  appellee.  Were  it  otherwise  under  the  facts  found  by 
the  trial  court,  appellant  was  not  entitled  to  recover,  such  facte 
showing  no  negligent  delay  in  the  delivery  of  the  message  at  Tyler. 

We  find  no  error  in  the  judgment  and  it  is  affirmed. 

Affirmed, 


Caroline  Brummer  et  al.  v.  J.  P.  Moran  et  al. 

Decided  May  13,   1907 

Tax  8iiit-*-Xinori — Citation. 

In  a  suit  for  delinquent  taxes  against  a  minor,  a  resident  of  the  county 
in  which  the  suit  is  brought,  it  is  not  necessary  that  a  copy  of  the  petition 
accompany  the  citation. 

Error  from  the  District  Court  of  Galveston  County.  Tried  below 
before  Hon.  Bobt.  Q.  Street. 

J.  S.  Gregory,  for  plaintiff  in  error. — Minors,  served  with  copy 
of  writ  only,  and  not  with  copy  of  petition,  are  not  "properly 
served.'^  Bev.  Stat.,  1232;  Kreamer  v.  Haynie,  67  Texas^  460; 
Eev.  Stat.,  art.  1245;  Sprague  v.  Haynes,  68  Texas,  218;  Witt  v. 
Kaufman,  25  Texas  Sup.,  384. 

The  record  must  affirmatively  show  that  the  minors  appeared  by 
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gaardian  ad  litem  in  hie  representative  capacity.  They  can  not  be 
represented  by  attorney.  McDonna  v.  Wells,  1  Posey,  U.  C,  41; 
Smith  V.  Bedden,  1  Posey,  U.  C,  366;  Hawkins  v.  Forrest,  1 
Posey,  TJ.  C,  172;  Pucket  v.  Johnson,  45  Texas,  552;  Woemer, 
Am.  Law  of  Guardianship,  sec.  21. 

Clay  8.  Briggs  and  Jno.  W.  Campbell,  for  defendant  in  error. 

REESE,  Associate  Justice, — ^This  is  a  suit  by  Caroline  Brummer 
and  her  two  children  against  J.  F.  Moran,  constable  of  Galveston 
County,  Clay  S.  Briggs,  and  Mrs.  M.  Hanscom,  executrix  of  S.  S. 
Hanscom,  deceased.  The  purpose  of  the  suit  is  to  enjoin  the  execu- 
tion of  a  certain  writ  of  possession  issued  out  of  the  District  Court 
of  Galveston  County  upon  a  judgment  in  a  suit  by  the  city  of 
Galveston  against  plaintiff,  Caroline  Brummer,  and  the  other  de- 
fendants, two  of  whom  were  minors,  and  another  child  since  de- 
ceased, for  taxes  upon  the  lots  in  controversy,  being  lots  4  and  5  in 
block  307  in  the  city  of  Galveston.  In  said  proceeding  there  was  a 
judgment  against  defendants,  plaintiffs  in  this  court,  for  the  taxes 
claimed  to  be  due  with  foreclosure  of  lien  on  said  lots.  Upon  a  sale 
under  this  judgment  the  property  had  been  sold  and  conveyed  to  one 
Foster,  who  sold  and  conveyed  the  same  to  S.  S.  Hanscom,  testator 
of  the  defendant,  Mrs.  M.  Hanscom. 

After  this  sale  an  agreement  had  been  entered  into  between  Hans- 
com and  Mrs.  Brummer,  the  effect  of  which  was  that  she  acknowl- 
edged and  confirmed  his  title  under  the  tax  sale,  and  he  agreed  to 
sell  and  convey  to  her  lot  4  for  a  certain  price,  a  small  part  of  which 
was  paid  in  cash  and  the  balance  to  be  paid  in  monthly  installments, 
with  a  stipulation  that  if  Mrs.  Brummer  failed  to  pay  any  of  such 
installments  or  the  taxes  on  the  lot,  the  contract  was  to  be  cancelled 
and  held  for  nought.  There  was  default  in  payment  of  the  taxes, 
which  were  paid  by  Hanscom  and  of  the  installments  of  the  pur- 
chase money,  except  that  the  first  four  of  such  installments  were 
paid.  The  property  was,  and  had  been  for  a  long  time,  the  homestead 
of  the  Brummer  family.  Preceding  the  tax  proceedings  Mrs.  Brum- 
mer had  become  indebted  to  Hanscom  for  money  lent  to  secure 
which  deeds  of  trust  had  been  executed  upon  these  lots,  and  there  had 
been  sales  under  those  deeds  of  trust,  under  which  Hanscom  had  bought. 

The  trial  court  found  that  the  proceedings  in  the  tax  suit  were 
regular  and  that  the  sale  thereunder  conveyed  good  title;  that 
the  property  was  homestead  and  the  deeds  of  trust  and  sales  there- 
under ineffective  to  convey  title.  It  was  adjudged  that  Mrs.  Hans- 
com, as  executrix,  had  good  title  to  lot  5  and  was  entitled  to  her 
writ  of  possession  under  the  tax  judgment  as  to  this  lot,  as  to  which 
the  injunction  was  refused.  In  the  exercise  of  its  equity  powers  the 
court  decreed  that  here  had  been  no  forfeiture  of  Mrs.  Brummer^s 
rights  under  the  agreement  with  Hanscom,  subsequent  to  the  tax 
sale,  and  gave  Mrs.  Hanscom  judgment  for  the  balance  due  for 
lot  4  under  such  agreement,  with  a  foreclosure  of  lien  on  said  lot. 

The  plaintiff  brings  the  case  to  this  court  by  writ  of  error,  and 
the  defendant  Hanscom,  by  way  of  cross-assignment  of  error,  urges 
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that  the  judgment,  upon  the  facts  found,  is  erroneous  in  not  adjudg- 
ing that  she  had  title  absolute  to  both  lots. 

The  assignments  of  error  of  plaintiff  in  error  present  the  single 
question  of  the  validity  of  the  judgment  in  the  tax  suit  against 
which  they  urge  the  objections:  First.  There  was  no  service  of 
process  on  the  minor  defendants.  Second.  The  court  had  no  juris- 
diction nor  authority  to  appoint  a  guardian  ad  litem,  for  them,  and 
Third-  There  was  no  appearance  and  answer  by  the  guardian  ad 
litem,  for  the  minors. 

The  papers  in  the  tax  suit  were  lost,  and  secondary  evidence 
was  resorted  to  to  show  service  of  process  on  the  minor  defendants. 
The  deputy  sheriff  testified  positively  and  unequivocally  that  he 
had  made  such  service  and  he  was  corroborated  by  the  records  of 
his  office.  There  was  no  evidence  to  the  contrary.  Indeed,  the 
only  objection  that  is  presented  by  plaintiff  in  error  to  the  evidence 
of  service  is  that  the  witness  testified  that  he  served  each  of  the 
minor  defendants  with  only  one  paper,  to  wit:  the  citation,  and 
it  is  insisted  that  they  should  also  have  been  served  with  copies 
of  the  petition.  The  minor  defendants  were  at  the  time  residents 
of  Galveston  County,  in  which  the  suit  was  brought.  The  statute 
did  not  require  that  thev  be  served  with  copies  of  the  petition. 
(Eev.  Stats.,  arts.   1212,  1215,  1219.) 

The  trial  court  in  the  present  case  found  that  the  minor  defend- 
ants were  properly  served  with  process;  that  a  guardian  ad  litem 
was  appointed,  who  accepted  the  appointment  and  appeared  and 
defended  the  suit  even  to  the  extent  of  an  appeal  to  the  Court 
of  Civil  Appeals  and  thence  to  the  Supreme  Court.  The  evidence 
fully  warrants  all  of  the  findings. 

There  is  no  merit  in  the  contention  that  the  minor  defendants 
were  not  represented  by  their  duly  appointed  guardian  ad  litem. 
It  is  true  that  the  judgment  recites  that  they,  with  the  other  de- 
fendants, appeared  *^y  attorney,"  but  the  evidence  shows  that  such 
attorney  was  the  person  who  had  been  appointed  their  guardian  ad 
litem. 

The  assignments  of  error  of  plaintiffs  in  error  are  overruled. 
Upon  the  entire  record  we  are  of  the  opinion  that  the  cross-assign- 
ment of  error  of  defendant  in  error  should  be  overruled.  The 
judgment  is  affirmed. 

Affirmed. 
Writ  of  error  refused. 


W.  L.  Moody  &  Co.  v.  B.  W.  Eowland. 

Decided  May   14,   1907. 

1. — Executed  Contract — ^Breach  of  Implied  Warranty — ^Xeasnre  of  Damage. 

The  general  measure  of  damage  for  breach  of  an  implied  warranty  in  an 
executed  contract  of  sale  of  personal  property  is  the  consideration  paid  by  the 
purchaser  with  interest  from  the  date  of  pajmient.  The  value  of  the  thing  pur- 
chased if  it  had  been  as  represented,  is  not  the  proper  measure  of  damage. 
In  case  of  special  damages  growing  out  of  such  breach  they  must  be  specially 
pleaded.  Pleading  and  evidence  considered  and  held  not  sufficient  to  authorize 
a  recovery  for  breach  of  an  implied  warranty. 
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8. — Same— Pleading  and  Eridenoe. 

M.  &  Co.  sold  to  R.  a  judgment  against  seyentl  defendants,  at  the  time  of 
the  sale  one  of  the  solvent  defendants,  C,  had  been  released  from  the  judgment 
by  M.  &  Co.;  R.  did  not  know  of  this;  subsequently  M.  &  Co.,  without  the 
Imowledge  or  consent  of  R.  released  the  other  solvent  defendants.  In  a  suit  by  R. 
against  M.  &  Co.  for  damages  for  releasing  the  judgment  debtors,  pleading 
and  evidence  considered,  and  held  not  to  authorize  a  recovery  of  damages  for 
breach  of  the  implied  warranty  that  at  the  time  of  sale  the  judgment  was 
subsisting  against  C. 

8. — Wrongful  Canoellation  of  Jndgment — ^Heasnre  of  Damage — ^Evidence. 

In  a  suit  for  damages  for  the  wrongful  cancellation  of  a  judgment  after 
its  sale  to  plaintiff,  the  measure  of  damage  is  the  amount  due  upon  such  judg- 
ment with  interest  from  date  of  purchase,  but  it  devolves  upon  plaintiff  to  show 
that  the  judgment  could  have  been  collected. 

4.— General  Denial — ^Effect. 

In  a  suit  for  damages  for  the  wrongful  cancellation  of  a  judgment,  plain- 
tiff having  alleged  that  the  judgment  could  have  been  collected  and  the  de- 
fendants having  answered  by  general  denial,  the  defendants  were  not  estopped, 
by  reason  of  an  implied  warranty  that  the  judgment  was  subsisting  when  sold 
by  them  to  plaintiff,  from  showing  that  the  wrong  done  by  them  to  plaintiff 
was  not  that  alleged  in  the  petition,  but  one  for  which  a  different  liability  was 
incurred. 

ON   BEHBABINO. 

5. — ^Pleading — ^Zsanes — General  Denial. 

In  a  suit  for  breach  of  implied  warranty,  pleadings  considered,  and  held 
to  present  only  the  issues  whether  the  defendants  agre^  to  transfer  the  judg- 
ment in  question  to  plaintiff  and  subsequently  released  the  same  without 
plaintiff's  consent,  and  what  was  the  value  of  said  judgment  at  the  time  it  was 
released. 

6. — ^Fallnre  of  Consideration — ^Pleading. 

In  the  absence  of  pleading,  proof  of  the  failure  or  inadequacy  of  the  con- 
sideration for  a  contract  is  not  admissible.  Nor  is  such  evidence  admissible 
when  the  issue  is  whether  or  not  the  contract  was  made. 

7. — ^Issne— Immaterial   Evidence. 

The  issue  being  whether  or  not  a  certain  contract  was  made,  evidence  that 
in  a  different  transaction  plaintiff  exhibited  to  defendant's  agent  a  forged  ab- 
stract of  title  to  land,  which  land  formed  part  of  the  consideration  for  the 
contract,  was  immaterial,  especially  in  the  absence  of  evidence  that  plaintiff 
knew  the  abstract  to  be  forged. 

8. — Impeaching  Witnefs — Collateral  Xatter. 

A  witness  in  a  ci^^l  suit  can  not  be  discredited  or  impeached  by  requiring 
him  to  testify  to  discreditable  acts  on  his  part  having  no  material  bearing 
upon  the  issues  involved  in  the  case. 

Appeal  from  the  District  Court  of  Galveston  County.  Tried  below 
before  Hon.  Prank  M.  Spencer. 

T.  N.  Jonesj  John  M.  Duncan,  James  B.  £  C.  J.  Stubhs  and 
Terry,  Cavin  &  Mills,  for  appellants. — ^'^t  is  well  established  that 
if  the  evidence  offered  conduces  in  any  reasonable  degree,  to  estab- 
lish the  probability  or  improbability  of  the  fact  in  controversy, 
it  should  go  to  the  jury.^* — ^Home  Insurance  Co.  v.  Weide,  11  Wallace, 
440. 

On  an  issue  as  to  whether  or  not  a  contract  was  made  as  claimed. 
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Jaiuen  v.  Ball,  6  Cowen  (N.  Y.),  628;  PumiBS  v.  Ferguson,  15  N. 
Y.,  437;  Voorhees  v.  Earl,  2  Hill  (N.  Y.),  288;  Gary  v.  Graman, 
4  Hill  (N.  Y.),  625;  Woodward  v.  Thatcher,  21  Vt.,  580;  MarsbaU 
T.  Wood,  16  Ala.,  806;  Thornton  v.  Thompson,  4  Grattan  (Va.), 
121;  Slaughter  ▼.  McRae,  3  La.  Ann.,  455. 

However  appellee's  cause  of  action  may  be  treated,  whether  as  a 
suit  for  damages  occasioned  by  appellants  impairing  and  destroying 
the  value  of  the  judgment  by  releasing  the  debtors  after  having 
assigned  the  judgment  to  appellee,  or  as  a  suit  for  breach  of  eon- 
tract  to  execute  a  written  transfer  of  the  judgment,  the  statute  of 
limitations  did  not  b^in  to  run  until  appellants  repudiated  the 
agreement,  which  they  did  by  executing  the  releases  and  not  before, 
and  not  until  appellee  learned  of  this  act  of  repudiation.  Henrietta 
Bank  v.  Barrett,  25  S.  W.  Rep.,  456;  Munson  v.  Hallowell,  26 
Texas,  475,  485;  Taylor  v.  Rowland,  26  Texas,  293;  Leach  v.  Wilson 
Co.,  68  Texas,  353,  355-356;  Yeary  v.  Cummins,  28  Texas,  91,  96-97. 

PLEASANTS,  Associate  Justice. — Appellee  brought  this  suit 
against  appellants,  a  firm  composed  of  W.  L.  Moody,  W.  L.  Moody, 
Jr.,  and  P.  B.  Moody,  to  recover  damages  for  the  alleged  wrongful 
and  fraudulent  act  of  appellants  in  releasing  a  judgment  for 
$23,490.26  obtained  by  them  on  January  25,  1899,  in  the  District 
Court  of  Galveston  County,  against  H.  H.  Rowland,  A.  L.  Clarke, 
J.  D.  Moody  and  J.  H.  LeGrand,  and  which  they  had  for  a  valuable 
consideration  sold  to  appellee  prior  to  the  date  of  said  release. 

Plaintiffs  petition  contains  the  following  allegations:  "That  on 
or  about  the  24th  day  of  February,  1900,  while  the  said  judgment 
was  still  in  force,  unpaid  and  unsatisfied,  this  plaintiff  for  a  valuable 
consideration  purchased  the  said  judgment  from  the  defendant,  W. 
L.  Moody  &  Co.,  and  the  said  defendant  sold  said  judgment  to  this 
plaintiff  and  agreed  and  contracted  with  the  plaintiff  to  transfer  the 
same  to  plaintiff.  The  consideration  paid  by  the  plaintiff  to  the 
defendant  for  the  purchase  of  said  judgment  and  the  contract  and 
agreement  whereby  plaintiff  purchased  said  judgment  was  as  follows: 
The  plaintiff  agreed  and  contracted  to  convey  to  the  defendant 
certain  lands  situated  in  Presidio  County,  Texas,  constituting  about 
one  hundred  and  five  thousand  acres  located  by  virtue  of  certificates 
issued  to  the  Texas  &  St.  Louis  Bailway  Company,  and  in  order 
to  place  the  title  to  said  lands  in  said  W.  L.  Moody  &  Co.,  and  to 
divest  the  same  out  of  the  plaintiff,  it  was  agreed  by  and  between  the 
plaintiff  and  the  defendant  that  in  a  certain  suit  then  pending  in 
the  District  Court  of  Presidio  County,  Texas,  wherein  said  W.  L. 
Moody  &  Co.  were  plaintiffs,  and  the  said  B.  W.  Eowland  and  others 
were  defendants,  in  which  suit  the  said  W.  L.  Moody  &  Co.  sought 
to  recover  of  this  plaintiff,  and  the  other  defendants  therein,  the  said 
lands,  a  judgment  by  default  against  this  plaintiff  and  said  other 
defendants  should  be  rendered  in  said  suit  in  favor  of  the  said  W.  L. 
Moody  &  Co.,  for  the  recovery  of  said  lands;  that  a  certain  contract 
entered  into  between  said  W.  L.  Moody  &  Co.,  and  H.  H.  Bowland 
with  reference  to  certain  lands  situated  in  the  counties  of  Crockett, 
Brewster  and  Jeff  Davis  in  the  State  of  Texas,  should  be  cancelled 
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by  said  H.  H.  Eowland;  that  said  Moody  was  to  pay  B.  W.  Eowland, 
the  plaintiflP,  the  sum  of  twenty-five  hundred  dollars  ($2,500)  and 
was  to  pay  and  settle  a  certain  claim  against  said  B.  W.  Bowland, 
plaintiff,  held  by  one  Brown  to  Duncan  &  Jones,  attorneys  for  said 
Brown,  and  said  W.  L.  Moody  &  Co.  was  to  assign  or  turn  over 
to  the  plaintiff,  B.  W.  Bowland,  certain  collateral  claims  held  by 
said  Moody  &  Co.;  that  the  plaintiff  was  to  turn  over  and  surrender 
to  the  defendants,  W.  L.  Moody  &  Co.,  certain  vendor^s  lien  notes 
given  by  one  Willson  to  the  plaintiff,  and  the  certificates  to  the 
lands  in  Presidio,  Brewster,  Crockett  and  Jeff  Davis  Counties,  Texas, 
and  the  defendants,  W.  L.  Moody  &  Co.,  on  their  part  were  to  assign 
to  the  plaintiff,  B.  W.  Bowland,  the  aforesaid  judgment  of  W.  L. 
Moody  &  Co.,  against  H.  H.  Bowland,  A.  L.  Clarke,  J.  D.  Moody 
and  J.  H.  LeGrand,  and  the  said  defendants,  W.  L.  Moody  &  Co., 
did  contract  and  agree  with  the  plaintiff,  for  the  consideration 
above  set  forth  and  as  part  of  said  agreement,  to  transfer  and 
assign  to  plaintiff  the  said  judgment  above  referred  to  of  W.  L. 
Moody  &  Co.,  against  H.  H.  Bowland,  A.  L.  Clarke,  J.  D.  Moody 
and  J.  H.  LeGrand.^* 

It  is  further  alleged,  in  substance,  that  plaintiff  complied  fully 
with  the  terms  of  his  said  contract  and  agreement  and  that  de- 
fendants had  also  complied  with  all  of  their  said  contract  under- 
takings save  and  except  their  agreement  to  transfer  and  assign  said 
judgment  to  plaintiff,  which  agreement  they  failed  and  refused  to 
perform;  that  by  reason  of  the  premises  plaintiff  became  the  owner 
of  said  judgment  and  entitled  to  all  the  rights,  remedies  and  processes 
thereto  belonging;  that  after  the  performance  by  plaintiff  of  his  part 
of  said  agreement  the  defendants  repeatedly  promised  to  execute 
and  deliver  to  him  an  assignment  of  said  judgment,  but  failed  to  do 
so,  and  on  the  3d  day  of  October,  1903,  without  the  knowledge  or 
consent  of  plaintiff  and  in  fraud  of  his  rights  they  wrongfully  and 
fraudulently  and  for  a  valuable  consideration  released  the  said  A. 
L.  Clarke,  J.  D.  Moody  and  J.  H.  LeGrand  from  all  liability  on 
said  judgment;  that  the  said  parties  obtained  said  release  without 
notice  of  plaintiff^s  rights  in  said  judgment,  and  plaintiff  has  thereby 
lost  his  right  to  enforce  said  judgment  against  them;  that  at  the 
time  plaintiff  purchased  said  judgment  and  at  the  tiitie  said  releases 
were  executed  the  judgment  was  in  full  force  unpaid  and  unsatisfied, 
and  could  and  would  have  been  collected  by  plaintiff  from  said 
Clarke,  Moody  and  LeGrand  but  for  the  wrongful  and  fraudulent 
act  of  defendants  in  executing  said  release;  that  said  Clarke,  Moody 
and  LeGrand  were  and  are  possessed  of  property  out  of  which  the 
amount  of  the  judgment  could  have  been  made,  but  that  H.  H. 
Bowland  was  at  the  time  said  judgment  was  purchased  by  plaintiff, 
and  has  been  continuously  since  that  time,  wholly  insolvent  and 
no  part  of  said  judgment  can  be  collected  from  him;  that  plaintiff 
has  realized  nothing  on  said  judgment  and  it  is  now  worthless  by 
reason  of  the  said  wrongful  and  fraudulent  act  of  the  defendants. 

It  is  further  alleged  that  the  interest  of  plaintiff  in  the  lands 
conveyed  by  him  to  defendants  as  aforesaid  exceeded  in  value  the 
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amonnt  of  said  judgment  and  was  ''so  accepted  by  defendants.'^ 
It  is  then  alleged  that  by  reason  of  the  premises  aforesaid  and  of 
the  said  vrongful  and  fraudulent  acts  of  defendants,  the  plaintiff 
has  been  damaged  in  the  sum  of  $10,000  and  judgment  for  that 
amount  is  asked  against  defendants. 

Defendants  answered  by  general  and  special  exceptions  and  gen- 
eral d^al,  plea  of  limitation  of  two  years,  and  special  plea  under 
oath  denying  *nhat  they  ever  contracted,  either  verbally  or  in  writing, 
to  couTcy,  transfer  or  sell  to  B.  W.  Rowland  the  judgment  aforesaid 
against  H.  H.  Bowland,  Clarke,  J.  D.  Moody  and  LeJGrrand,  or  that 
Bl  W.  Bowland  ever  paid  them,  or  anyone  for  them,  any  considera- 
tion for  said  judgment,  or  that  B.  W.  Bowland  ever  had  or  held 
any  right,  title  or  interest  in  said  judgment;  and  also  denied, 
under  oath,  that  they  ever  agreed  or  contracted  to  transfer  said 
judgment  to  B.  W.  Bowland  at  any  time,  or  that  they  ever  at  any 
time  authorized  any  one  for  them  to  make  any  such  contract,  or 
that  they,  or  any  one  representing  them,  ever  made  any  represen- 
tations at  any  time  that  they  would  transfer  or  assign  said  judg- 
ment to  said  B.  W.  Bowland,  or  seU  it  to  him,  or  that  they  ever 
held  out  to  him  or  led  him  to  believe  that  they  intended  to  do  so; 
and  allied  under  oath  that  if  B.  W.  Bowland  had  any  written 
contract  or  agreement  purporting  to  be  signed  by  them,  or  by  any 
one  claiming  to  be  their  agent  or  attorney,  agreeing  to  transfer  and 
convey  to  him  the  said  judgment,  that  the  same  was  made  without 
their  knowledge  or  consent,  and  without  any  authority,  either  verbal 
or  written*  to  execute  the  same. 

The  trial  of  the  cause  in  the  court  below,  by  a  jury,  resulted  in  a 
verdict  and  judgment  in  favor  of  plaintiff  in  the  sum  of  $25,466.12, 
and  defendants  have  appealed. 

The  evidence  shows  that  on  January  25,  1899,  the  defendants  re- 
covered a  judgment  in  the  District  Court  of  Galveston  Coun^ 
against  H.  H.  Bowland,  A.  L.  Clarke,  J.  D.  Moody  and  J.  H. 
I^Grand  for  the  sum  of  $23,490.25,  with  foreclosure  of  attachment 
liens  upon  several  tracts  of  land  in  Crockett,  Brewster  and  Jeff 
T>avis  Counties,  and  also  105,000  acres  in  Presidio  County,  all  of 
which  lands  had  been  attached  as  the  property  of  H.  H.  Bowland. 
Orders  of  sale  were  issued  on  this  judgment  and  at  the  sales  there- 
under Moody  &  Co.  became  the  purchasers  of  all  of  the  lands.  In 
March,  1899,  after  the  purchase  by  Moody  &  Co.  of  the  Crockett, 
Brewster  and  Jeff  Davis  County  lands,  they  entered  into  a  contract 
with  H.  H.  Bowland  to  reconvey  said  lands  to  him  upon  Ms  pay- 
ment to  them  within  a  specified  time  of  a  sum  named  in  said  con- 
tract. After  the  purchase  of  the  Presidio  lands  under  said  order 
of  sale,  defendants  brought  suit  therefor  against  H.  H.  Bowland,  W. 
P.  Bowland  and  the  plaintiff  herein,  B.  W.  Bowland.  The  petition 
in  that  suit  alleged  tiiat  the  lands  in  controversy  therein  were  the 
property  of  H.  H.  Bowland  when  levied  upon  under  the  writ  of 
attachment  and  that  H.  H.  Bowland  had  placed  the  title  thereto 
in  B.  W.  Bowland  for  the  purpose  of  defrauding  his  creditors. 

This  suit  was  pending  in  the  District  Court  of  Presidio  Coun^ 
oa  the  24th  day  of  February,  1900.    Sudi  being  the  relation  of  the 
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parties  to  each  other  an  agreement  was  entered  into,  on  the  date 
last  mentioned,  between  H.  H.  and  B.  W.  Rowland  on  the  one 
side,  and  Moody  &  Co.,  acting  by  their  duly  authorized  agent,  T.  P. 
Lawson,  on  the  other,  by  the  terms  of  which  B.  W.  Rowland  was 
to  convey  to  Moody  ft  Co.  the  Presidio  County  lands  and  judgment 
by  default  was  to  he  taken  by  Moody  &  Co.  in  the  suit  then  Trending 
in  Presidio  County  for  the  recovery  of  said  land?,  the  contract  by 
which  Moody  ft  Co.  were  obligated  to  reconvey  the  Brewster, 
Crockett  and  Jeff  Davis  County  lands  was  to  be  cancelled,  the  cer- 
tificates under  which  the  lands  were  located  and  the  maps  showing 
said  locations  were  to  be  turned  over  to  Moody  ft  Co.,  and  certain 
vendors'  lien  notes  executed  bv  one  "Willson  in  favor  of  B.  W.  Row- 
land for  a  portion  of  the  Presidio  County  lands  were  al'so  to  be 
delivered  to  them.  In  consideration  of  these  agreements  Moody  & 
Co.  agreed  to  pay  B.  W.  Rowland  $2,500  and  to  pay  a  claim  against 
him  held  by  one  Brown  for  $750,  and  also  to  pay  all  taxes  due 
upon  the  Presidio  County  lands  and  to  turn  over  to  B.  W.  Rowland 
the  collateral  held  by  them  as  security  for  the  debt  for  which  the 
judgment  in  their  favor  against  H.  H.  Rowland  et  al.,  has  been 
obtained. 

There  is  no  conflict  in  the  evidence  as  to  the  above  terms  of  said 
agreement  and  all  of  them  were  fully  complied  with  by  the  parties. 

Plaintiff  claims  that  as  an  additional  consideration  for  his  agree- 
ments above  set  out  the  defendants  agreed  that  he  should  become  the 
owner  of  the  judgment  in  the  District  Court  of  Galveston  County 
held  by  them  against  H.  H.  Rowland,  A.  L.  Clarke,  J.  D.  Moody 
and  J.  H.  LeGrand,  and  that  they  would  transfer  and  assign  said 
judgment  to  him.  The  evidence  upon  this  issue  is  conflicting,  but 
no  question  is  made  by  the  appellants  as  to  its  sufficiency  to  sustain 
the  finding  of  the  jury  that  Lawson,  who  was  the  duly  authorized 
agent  of  defendants,  did  agree  to  transfer  said  judgment  to  plaintiff 
as  alleged,  nor  is  such  finding  attacked  on  the  ground  that  it  is 
against  the  preponderance  of  the  evidence.  The  defendants  are  not 
shown  to  have  had  any  actual  knowledge  of  this  fact,  having  never 
been  so  informed  either  by  their  agent,  Lawson,  or  the  plaintiff 
prior  to  the  execution  of  the  releases  mentioned  in  the  petition. 

This  judgment  could  have  been  collected  from  A.  L.  Clarke  at 
the  time  it  was  sold  to  plaintiff,  or  at  any  time  prior  to  his  release 
therefrom.  H.  H.  Rowland  was  insolvent  when  the  judgment  was 
sold  to  plaintiff  and  has  since  been  adjudged  a  bankrupt.  Appellee 
offered  no  evidence  tending  to  show  that  the  judgment  could  have 
been  collected  from  either  of  the  other  defendants  therein. 

Lawson  testified  that  he  regarded  all  of  the  defendants  in  said 
judgment  as  insolvent  and  the  judgment  as  worthless,  but  he  further 
testified  that  the  judgment  had  been  recorded  in  Harris  and  other 
counties  and  that  thereby  a  lien  had  been  created  upon  lands  held  or 
claimed  by  J.  D.  Moody  in  said  counties.  There  is  no  evidence  show- 
ing the  quantity  of  land,  if  any,  owned  by  said  Moody  or  its  value. 

It  was  shown  that  Lawson  had  agreed  in  April,  1899,  to  release 
Clarke  from  further  liability  upon  said  judgment  in  consideration  of 
services  rendered  by  him  in  assisting  in  procuring  a  settlement  with 
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the  Rowlands  of  the  matters  in  controversy  between  them  and  the  de- 
fendants in  regard  to  the  Brewster,  Crockett  and  JefE  Davis  County 
lands,  and  to  he  rendered  in  effecting  a  settlement  of  the  suit  for  the 
lands  in  Presidio  County.  Clarke  assisted  in  bringing  about  this 
latter  settlement  and  was  released  from  the  judgment  at  the  time 
it  was  agreed  to  be  transferred  to  plaintiff,  but  this  fact  was  not 
known  to  plaintiff.  There  is  no  evidence  showing  the  value  of  the 
consideration  given  by  plaintiff  for  the  judgment.  It  was  not  shown 
what  interest  he  claimed  in  the  Presidio  County  lands  and  there 
is  no  testimony  tending  to  establish  the  value  of  said  lands  or  of 
his  interest  therein. 

In  October,  1902,  the  defendants  for  a  valuable  consideration  exe- 
cuted and  delivered  to  Clarke,  J.  D.  Moody  and  LeGrand  written 
releases  of  said  judgment.  None  of  said  judgment  defendants  knew 
at  the  time  they  procured  said  releases  that  plaintiff  had  any  interest 
in  said  judgment.    This  suit  was  filed  on  the  25th  day  of  May,  1903. 

Among  other  grounds  of  error  assigned  by  appellants   it  is  con- 
tended that  the  charge  did  not  pve  the  jury  tiie  correct   rule  for 
measuring  the  damages,  if  any,  to  which  plaintiff  was  entitled  under 
the  evidence,  and  that  the  court  erred  in  not  giving  the   jury  the 
following    special   charge   requested   by   the   defendants:      **You   are 
instructed   that  by   the   undisputed   testimony   in   this   case,    A.   L. 
Clarke  was  released  from  any  liability  under  or  on  account  of  the 
Galveston  County  judgment,  in  favor  of  W.  L.  Moody  &  Co.,  against 
said  A.  L.  Clarke  and  others,  in  1899,  and  thereafter,  no   part  of 
said  judgment  could  have  been  collected  from   said  A.    L.    Clarke, 
either  by  W.  L.  Moody  &  Co.,  or  any  other  person  holding  or  owning 
said   judgment.     And   you   are  instructed   that,   under   tiie   evidence 
presented  in  this  case,  even  if  you  find  in  favor  of  the  plaintiff,  then 
in  determining  the  amount  to  which  the  plaintiff  would  be  entitled, 
you  will  not  take  into  consideration  at  all  the  question   of  whether 
or  not  A.  L.  Clarke  was  solvent  or  insolvent,  or  whether  or  not  he 
had  or  has  property  out  of  which  the  judgment  in  said  Galveston 
County  case  could  have  been  made,  had  he  not  been  released  from 
liability   upon   said   judgment,    and    you   will    only   take    into    con- 
sideration in  arriving  at  the  amount  of  your  verdict,  the  question  of 
how  much  could  have  been  collected  upon  said  judgment  from  H. 
H.  Bowland,  J.  D.  Moody  or  J.  H.  LeGFrand,  or  from  all  of  them, 
and  if  you  believe  from  the  evidence  that  said  J.  D.  Moody,  H.  H. 
Rowland   and  J.   H.   LeGrand  were   insolvent  on  the  24th   day  of 
February,  1900,  and  have  been  insolvent  ever  since  that  time,  then 
you  are  instructed,  in  such  event,  to  find  your  verdict  in  favor  of  the 
defendants,  W.  L.  Moody  &  Co/' 

The  judgment  is  also  assailed  on  the  ground  that  the  verdict  is 
not  supported  by  the  evidence,  in  that  tihe  uncontradicted  evidence 
shows  that  Clarke  was  released  from  the  judgment  before  it  was  sold 
to  plaintiff  and  there  is  no  evidence  showing  that  the  other  defend- 
ants in  said  judgment  were  solvent  at  the  time  the  judgment  was 
sold  to  plaintiff  or  at  any  time  after  said  date. 

The  trial  court  instructed  the  jury  that  in  event  they  found 
for  plaintiff  and  believed  from  the  evidence  that  the  judgment  scdd 
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him  by  the  defendants  could  have  been  collected  from  either  Clarke, 
Moody  or  LeGrand,  or  from  all  of  them,  at  the  time  it  was  sold, 
or  at  any  time  prior  to  the  execution  of  the  releases  of  October,  1902, 
the  measure  of  plaintiff's  damage  would  be  the  amount  due  upon 
said  judgment  on  February  24,  1900,  the  date  of  the  sale,  with 
interest  thereon  from  said  date. 

The  undisputed  evidence  showing  that  Clarke  had  been  released 
from  all  liability  on  the  judgment  prior  to  its  sale,  the  only  cause  of 
action  growing  out  of  his  release  in  favor  of  plaintiff  was  one  for 
damages  for  breach  of  the  implied  warranty  that  at  the  time  of  its 
sale  said  judgment  was  unsatisfied  and  subsisting  against  all  of  the 
defendants  therein. 

The  general  measure  of  damages  for  breach  of  an  implied  war- 
ranty in  an  executed  contract  of  sale  of  personal  property  is  the  con- 
sideration paid  by  the  purchaser  with  interest  from  the  date  of  such 
payment,  and  the  value  of  the  thing  purchased  if  it  had  been  as 
represented  can  not  be  recovered.  Of  course  there  might  be  special 
damages  growing  out  of  the  breach  of  the  warranty  which  were  in 
contemplation  of  the  parties  at  the  time  the  sale  was  made  and 
could  therefore  be  recovered  under  proper  allegations,  but  the  right 
to  recover  special  damages  does  not  arise  upon  the  pleading  or  the 
evidence  in  tiiis  case. 

If  under  the  allegations  of  his  petition  plaintiff  was  entitled  to 
recover  for  defendants'  wrong  in  selling  him  a  judgment  as  subsisting 
and  enforceable  against  Clarke  when  in  fact  the  latter  had  been  re- 
leased from  all  liability  thereon,  it  seems  to  be  settled,  at  least 
in  this  State,  that  for  such  wrong  he  could  only  recover  the  amount 
paid  by  him  for  the  judgment  with  legal  interest  from  the  date  of 
such  payment.  Matthews  v.  Allen,  6  Texas,  330;  Anderson  v. 
DuflBeld,  8  Texas,  237;  Scranton  v.  Tilley,  16  Texas,  183;  Merrill 
V.  Taylor,  72  Texas,  293;  George  v.  Hesse,  16  Texas  Ct.  Eep.,  359. 

In  the  case  of  George  v.  Hesse,  supra,  the  plaintiff  sued  to  recover 
damages  for  the  false  and  fraudulent  representations  of  the  defendant 
tiiat  a  tract  of  land  sold  by  him  to  plaintiff  had  on  it  a  flowing 
OT  gushing  well.^  The  trial  court  instructed  the  jury  that  the 
measure  of  plaintiff's  damages  was  the  difference  between  the  value 
of  the  land  with  and  without  the  gusher.  The  Supreme  Court 
eay  that  this  was  not  the  proper  measure  of  damages,  and  that 
plaintiff  was  only  entitled  to  recover  the  difference  between  the 
value  of  the  land  without  the  gusher  and  the  consideration  paid 
by  him  for  said  land.  It  is  true  the  cause  of  action  asserted  in 
that  case  was  based  upon  the  falsity  of  an  express  representation 
made  as  an  inducement  *  for  the  purchase  of  land  by  the  plaintiff 
from  the  defendant,  but  we  see  no  reason  for  not  applying  the  same 
rule  when  the  cause  of  action  is  based  on  the  falsity  of  an  implied 
representation  or  warranty,  and  the  cases  cited  by  the  court  in 
support  of  its  decision  show  that  the  rule  applies  in  sales  of  per- 
sonal as  well  as  real  property.  In  all  suits  of  this  character  the 
plaintiff,  in  the  absence  of  facts  showing  special  damage,  is  only 
entitled  to  compensation  for  his  loss  and  can  not  recover  what  he 
might  have  gained  had  the  representation  been  true.     While  it  is 
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well  settled  that  failure  to  comply  with  a  contract  of  sale  will  entitle 
the  injured  party  to  recover  as  damages  the  difference  between  the 
contract  price  and  the  market  value  of  the  property  at  the  date  of 
the  breach,  the  rule  does  not  apply  when  the  contract  is  executed 
and  the  title  to  the  property  fails  or  there  is  u  breach  of  an  express 
or  implied  warranty  as  to  the  character  or  condition  of  the  prop- 
erty, in  which  case  there  can  be  no  recovery  for  loss  of  bargain 
and  the  general  damages  recoverable  must  be  measured  solely  by 
the  consideration  paid  by  the  purchaser.  There  may  be  no  sound 
reason  for  the  difference  in  the  rule  in  the  two  cases,  but  the  distinc- 
tion is  clearly  recognized  by  our  Supreme  Court  in  the  case  last 
mentioned. 

Applying  the  rule  announced  in  George  v.  Hesse  to  the  instant 
case,  if  plaintiff's  suit  could  be  considered  one  for  damages  for  breach 
of  the  implied  warranty  that  the  judgment  sold  him  by  the  defendants 
was  subsisting  and  enforceable  against  Clarke  as  well  as  the  other 
defendants  therein,  he  would  only  be  entitled  to  recover  for  such 
breach  the  difference  between  what  he  paid  for  the  judgment  and 
its  value,  if  any,  as  a  judgment  against  the  other  defendants.  Such 
recovery,  however,  is  not  authorized  either  by  the  pleading  or  the 
evidence.  The  cause  of  action  asserted  by  plaintiff  is  accurately  and 
concisely  stated  by  appellee  in  his  brief  as  follows: 

"The  gravamen  of  appellee's  complaint  is  that  Moody  &  Co., 
released  the  solvent  defendants  and  destroyed  the  value  of  the  judg- 
ment after  having  sold  it  to  him.  The  petition  alleged  the  sale  of 
the  judgment  by  Moody  &  Co.  to  appellee;  it  described  the  judg- 
ment, its  amount,  date,  interest,  credits,  etc.;  it  alleged  that  by 
the  contract  in  question  Moody  &  Co.  sold  and  agreed  to  assign 
the  judgment  to  appellee,  when  and  after  which  the  judgment  prop- 
erly belonged  to  him  and  was  his  property;  that  thereafter  Moody  & 
Co.,  without  appellee's  knowledge  or  consent,  executed  and  delivered 
releases  from  the  judgment  to  Clarke,  Moody  and  LeOrand;  that 
these  defendants  in  judgment  were  solvent  at  the  time  of  such  re- 
leases, and  the  judgment  could  and  would  have  been  collected  by 
appellee  out  of  property  belonging  to  them,  but  for  the  releases; 
that  the  remaining  defendant,  H.  H.  Rowland,  was  insolvent,  and, 
by  reason  of  the  releases,  the  value  of  the  judgment  had  been  de- 
stroyed and  it  was  worthless;  that  the  released  defendants  in  judg- 
ment obtained  and  took  their  releases  without  notice  of  the  rights  of 
appellee  as  assignee  of  the  judgment.  And  appellee  seeks  to  recover 
damages  of  appellants  for  thus  destroying  the  value  of  the  judg- 
ment which  belonged  to  him.*' 

We  think  it  clear  that  the  petition  did  not  authorize  the  recovery 
of  damages  for  breach  of  the  implied  warranty  that  the  judgmeirt 
was,  at  the  time  it  was  sold  to  plaintiff,  subsisting  and  enforceable 
againeft  Clarke.  If  there  had  been  allegations  authorizing  such 
recovery  there  was  no  attempt  made  by  plaintiff  to  show  the  value 
of  the  consideration  given  by  him  for  the  judgment  and  therefore 
there  was  no  evidence  from  which  the  damages  recoverable  by  him 
could  have  been  ascertained. 

The  suit  not  being  for  breach  of  warrairty  or  for  false  repie- 
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Bentation  as  to  the  condition  of  the  judgment  at  the  time  it  was 
sold,  the  question  of  the  proper  measure  of  damages  in  a  suit  of  that 
kind  is  only  material  for  the  purpose  of  showing  that  the  rule  of 
damages  in  such  case  is  different  from  that  which  governs  in  a  suit 
for  the  destruction  or  injury  of  the  judgment  by  the  release  of  the 
defendants  therein  after  it  was  sold  to  the  plaintiff.  The  two  causes 
of  action  are  separate  and  distinct  from  each  other  and  the  same 
measure  of  damages  does  not  apply  in  both  cases. 

The  measure  of  damages  submitted  to  the  jury  by  the  court  was 
the  correct  measure  for  the  case  made  by  the  pleading,  but  the 
evidence  failed  to  establish  the  case  pleaded.  To  entitle  plaintiff 
to  recover  the  value  of  the  judgment  he  was  required  to  prove,  as 
alleged  in  .the  petition,  that  the  judgment  could  have  been  collected 
at  the  time  he  purchased  it  or  at  some  time  subsequent  thereto,  and 
prior  to  the  execution  of  the  releases  which  were,  as  alleged  in  the 
petition,  executed  and  delivered  by  the  defendants  herein  to  Clarke, 
Moody  and  LeGrand  in  October,  1902.  He  proved  the  solvency  of 
Clarke  at  the  time  and  subsequent  to  the  sale  of  the  judgment, 
but  the  undisputed  evidence  shows  that  Clarke  was  released  from 
the  judgment  prior  to  its  sale  to  plaintiff,  and  there  is  no  evidence 
that  it  could  have  been  collected  from  the  other  defendants  therein 
at  any  time  after  its  purchase  by  plaintiff.  The  effect  of  the  failure  of 
the  evidence  to  establish  the  cause  of  action  alleged  in  the  petition 
can  not  be  avoided  on  the  theory  that  the  measure  of  damages  for 
the  wrong  done  plaintiff  by  defendants  in  selling  him  a  judgment 
which  they  impliedly  warranted  was  subsisting  and  enforceable  against 
Clarke  when  in  fact  Clarke  had  been  released  therefrom  prior  to 
its  sale,  is  the  same  as  the  measure  applicable  to  the  case  alleged 
and  therefore  it  is  immaterial  that  the  case  made  by  the  evidence 
is  not  identical  with  that  alleged  in  the  petition.  As  we  have  before 
stated,  the  measure  of  damages  in  the  two  cases  is  not  the  same, 
but  if  it  was,  such  fact  would  not  relieve  plaintiff  of  the  burden 
of  proving  the  case  alleged,. 

Appellee  urges  that  appellants  having  sold  him  the  judgment 
without  informing  him  that  Clarke  had  been  released  and  thereby 
impliedly  represented  that  it  was  a  subsisting  and  enforceable  judg- 
ment against  all  of  the  defendants  therein,  are  estopped  from  showing 
that  their  implied  representation  was  not  true.  Plaintiff  alleged  that 
the  judgment  could  have  been  collected  at  the  time  and  subsequent 
to  its  purchase  by  him.  This  was  an  essential  part  of  his  cause 
of  action  which  it  was  necessary  for  him  to  prove.  The  general  denial 
of  the  defendants  put  in  issue  all  of  the  facts  necessary  to  sustain 
the  cause  of  action  alleged  and  under  it  defendants  were  entitled  to 
show  that  the  facts  alleged  were  not  true,  and  we  do  not  think  the 
doctrine  of  estoppel  can  be  invoked  to  prevent  them  from  showing 
that  the  wrong  done  by  them  to  the  plaintiff  was  not  that  alleged 
in  the  petition,  but  one  for  which  a  different  liability  was  incurred. 

We  think  the  requested  instruction  before  set  out  should  have 
been  given,  and  that  the  assignment  of  error  attacking  the  verdict  on 
the  ground  that  it  is  not  supported  by  the  evidence,  should  be  sus- 
tained. 
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We  deem  it  unneceflsary  to  discuss  the  remaining  assignments  be- 
cause, if  error  is  shown  hy  any  of  them  it  is  not  such  as  is  likely 
to  occur  upon  another  trial. 

For  the  reasons  above  given  the  judgment  of  the  court  below 
is  reversed  and  the  cause  remanded. 

Reversed  and  remanded, 

ON    REHEARING. 

The  Supreme  Court  having  held,  in  answer  to  a  certified  question, 
that  we  erred  in  reversing  the  judgment  of  the  court  below  upon  the 
grounds  stated  in  our  former  opinion,  the  motion  for  rehearing  filed 
by  appellee  is  granted. 

It  is  unnecessary  in  determining  the  questions  raised  by  the 
assigntnents  of  error  which  were  not  discuss^  in  our  former  opinion 
to  restate  the  case.  We  refer  to  that  opinion  and  to  the  certificate 
which  is  copied  in  the  opinion  of  the  Supreme  Court  (Moody  v. 
Rowland,  100  Texas,  363),  for  a  statement  of  our  conclusions  of  fact 

Under  the  law  as  announced  in  the  opinion  of  the  Supreme  Court 
the  only  issue  raised  by  the  pleadings  was  whether  the  appellants 
through  their  agent  Lawson  agreed,  as  a  part  of  the  consideration  for 
the  contract  of  February  24,  1900,  to  transfer  the  judgment  in  the 
District  Court  of  Galveston  County  to  appellee,  and  subsequently 
released  the  defendants  in  said  judgment  without  appellee's  consent, 
and  what  was  the  value  of  said  judgment  at  the  time  it  was  released 
by  appellants,  as  alleged  in  plaintiff's  petition. 

The  first  assignment  of  error  presented  in  appellants'  brief  is  as 
follows : 

"The  court  erred  in  refusing  to  permit  defendants  to  prove  by  the 
witness  B.  W.  Bowland,  and  in  excluding  and  refusing  to  admit  in 
evidence  the  testimony  of  the  witness  B.  W.  Bowland,  oflFered  by 
the  defendants  upon  tiie  trial  of  this  case,  in  substance  as  follows: 

'*That  the  facts  and  circumstances  giving  rise  to  the  negotiations 
of  February  24,  1900,  between  the  plaintiff  and  Thos.  F.  Lawson, 
were,  that  there  was  a  suit  pending  in  trespass  to  try  title  in  the 
District  Court  of  Smith  County,  Texas,  wherein  Miss  Driskell,  as 
creditor  of  H.  H.  Rowland,  had  levied  upon  and  sold  certain  property 
in  the  city  of  Tyler,  standing  on  the  records  in  the  name  of  B.  W. 
Rowland,  but  levied  upon  by  Miss  Driskell  as  the  property  of  H.  H. 
Rowland,  said  property  having  been  bought  in  by  Miss  Driskell,  the 
judgment  creditor,  and  she  having  instituted  the  suit  against  B.  W. 
Rowland  in  trespass  to  try  title  to  determine  whether  said  property 
was  really  the  property  of  B.  W.  Rowland  or  of  his  brother,  H.  H. 
Rowland,  and  that  said  cause  was  pending  and  upon  trial  in  the 
District  Court  of  Smith  County,  Texas,  at  Tyler,  and  in  that  case, 
upon  the  issue  as  to  whether  said  property  was  the  property  of 
B.  W.  Rowland  or  H.  H.  Rowland,  the  point  had  been  reached 
in  the  case  where  B.  W.  Rowland,  as  defendant  in  the  Driskell  suit, 
agreed  to  abandon  his  claim  after  he  and  his  brother,  H.  H.  Row- 
land, had  testified  as  witnesses  in  that  case,  no  other  witnesses  having 
testified  therein  for  either  side,  and  that  said  B.  W.  Rowland  agreed 
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that  Miss  Driskell  should  take  judgment  for  the  property  in  issue 
in  that  suit  without  further  trial,  and  that  the  property  in  issue 
in  that  suit,  standing  in  the  name  of  B.  W.  Eowland,  had  come 
into  his  name  through  a  trade  by  his  brother,  H.  H.  Rowland,  of 
a  part  of  the  Paramore  lands  to  the  I.  &  G.  N.  R.  R.  Co.  (it  be- 
ing otherwise  in  evidence  in  this  case  that  the  105,000  acres  of  land 
in  Presidio  County  and  other  land  were  deeded  by  Paramore  to  said 
B.  W.  Rowland),  and  that  said  B.  W.  Rowland  then  understood 
that  the  same  issues,  or  practically  the  same  issues,  were  involved 
in  that  Driskell  case  that  were  involved  in  the  suit  then  pending 
in  Presidio  County,  Texas,  against  him  and  others,  in  trespass  to 
try  title  by  W.  L.  Moody  &  Co.,  as  plaintiffs,  to  recover  the  105,000 
acres  of  Presidio  County  lands  described  in  the  quit  claim  deed  from 
B.  W.  Rowland  to  W.  L.  Moody  &  Co.,  executed  by  B.  W.  Rowland 
on  February  24,  1900,  and  introduced  in  evidence  by  the  plaintiff 
in  this  suit,  and  that  the  identity  of  said  issues  in  said  Driskell 
case  and  said  Presidio  County  suit,  was  upon  the  theory  that  the 
said  105,000  acres  of  Presidio  County  land  belonged  in  fact  to 
H.  H.  Rowland,  the  brother  of  B.  W.  Rowland,  and  not  to  B.  W. 
Rowland,  although  the  title  to  said  land  stood  on  the  record  in 
B.  W.  Rowland's  name,  and  that  B.  W.  Rowland  understood  at  and 
prior  to  the  trial  of  said  issues  in  said  Driskell  case  in  Smith  County 
that  it  was  claimed  by  W.  L.  Moody  &  Co.  and  by  Miss  Driskell 
that  the  property  sued  for  by  Miss  Driskell  in  Smith  County,  and 
the  105,000  acres  of  land  sued  for  by  W.  L.  Moody  &  Co.  in  Pre- 
sidio County,  were  the  property  of  H.  H.  Rowland,  and  that  the 
negotiations  for  a  settlement  between  B.  W.  Rowland,  H.  H.  Row- 
land and  W.  L.  Moody  &  Co.,  which  culminated  on  February  24, 
1900,  arose  and  began  immediately  after  and  were  brought  about 
by  the  disposition  aforesaid  of  said  Driskell  case,  and  B.  W.  Rowland's 
abandonment  in  that  case  of  his  claim  to  the  land  sued  for  by  Miss 
Driskell;  all  of  which  testimony  so  offered  by  the  defendants,  and 
the  a<}tion  of  the  court  excluding  and  refusing  to  admit  the  same  will 
more  fully  appear  in  defendants'  bill  of  exceptions  No.  1." 

The  trial  court  did  not  err  in  excluding  thia  testimony.  Other 
testimony  in  the  case  disclosed  the  fact  that  the  suit  of  Driskell 
V.  Rowland  had  just  been  determined  in  the  District  Court  of 
Smith  County  when  the  negotiations  which  resulted  in  the  contract 
of  February  24,  1900,  between  appellants  and  appellee  began,  and 
showed  the  nature  of  that  suit,  the  issues  involved  therein,  and  the 
result  of  its  trial.  We  do  not  think  the  rejected  testimony  was 
material  to  any  issue  in  the  case,  but  if  material  its  exclusion  was 
harmless  because  the  facts  sought  to  be  established  thereby  were 
shown  by  other  testimony  admitted  on  the  trial  and  which  was  un- 
disputed. 

The  second,  third,  fourth,  fifth  and  sixth  assignments  of  error 
complain  of  the  refusal  of  the  trial  court  to  permit  appellants  to 
prove  by  the  appellee  Rowland  and  other  witnesses  facts  tending  to 
show  that  appellee  did  not  have  any  title  to  the  Presidio  County 
land,  and  that  the  apparent  title  to  said  land  had  been  placed  in 
appellee  for  the  purpose  of  defrauding  the  creditors  of  his  broiiier, 
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H.  H.  Rowland.  Appellants  did  not  plead  a  failure  or  inadequacy 
of  the  consideration  for  the  contract  for  the  sale  of  the  judgment^  and 
the  testimony,  the  exclusion  of  which  is  complained  of  hy  these 
assignments,  was  not  material  to  any  issue  in  the  case.  It  may  be 
conceded  that  appellee  had  no  title  to  the  Presidio  County  lands, 
the  conveyance  of  which  by  him  to  appellants  was  one  of  the  con- 
siderations for  the  sale  of  the  judgment,  yet  the  fact  remains  that 
the  apparent  title  to  said  lands  was  in  him  and  he  was  claiming 
same  in  the  suit  brought  against  him  by  appellants  for  their  recovery, 
and  his  agreement  to  abandon  his  claim  and  allow  judgment  in  said 
suit  to  be  taken  against  him  by  default  would  be  a  suflRcient  con- 
sideration to  support  the  contract  for  the  sale  of  the  judgment,  and 
the  facts  that  he  did  not  own  said  lands  and  that  appellants  knew 
that  he  had  no  title  thereto  bears  too  remotely  upon  the  issue  of 
whether  appellants  made  the  contract  for  the  sale  of  the  judgment, 
to  make  proof  of  same  material. 

The  seventh  assignment  of  error  is  as  follows: 

"The  court  erred  in  refusing  to  permit  the  defendants  to  prove  by 
the  witness  B.  W.  Rowland,  upon  the  trial  of  this  cause,  and  in 
excluding  and  refusing  to  admit  in  evidence  the  testimony  of  said 
B.  W.  Rowknd  offered  by  said  defendants,  in  substance  as  follows: 

"That  at  the  time  of  the  making  of  the  contract  dated  April  29, 
1899,  and  introduced  in  evidence  in  this  case,  said  B.  W.  Rowland 
exhibited  and  presented  to  Thos.  P.  Lawson,  as  the  agent  of  W.  L. 
Moody  &  Co.,  a  fraudulent  and  forged  abstract  purporting  to  show 
the  title  to  30,000  acres  of  land  in  Jeflf  Davis  County  (said  30,000 
acres  being  in  part  the  subject  of  said  contract),  to  be  in  said  B. 
W.  Rowland,  which  said  testimony  so  offered  by  defendants  and  the 
action  of  the  court  in  excluding  and  refusing  to  admit  the  same 
is  more  fully  set  forth  in  defendants'  bill  of  exceptions  No.  2.^' 

This  assignment  is  without  merit.  The  fact  that  appellee,  in 
a  different  transaction  from  that  out  of  which  the  controversy  in 
this  case  arose,  exhibited  to  appellant's  agent  a  fraudulent  or  forged 
abstract  of  title  to  land  could  not  be  material  to  any  issue  in  this 
case.  li  admissible  as  impeaching  testimony  it  would  have  had  no 
probative  force  unless  it  was  further  shown  that  appellee  knew  the 
abstract  was  forged  at  the  time  he  exhibited  it  to  Lawson.  No  offer 
to  show  this  fact  was  made  by  appellants  and  for  that  reason  alone 
the  court  did  not  err  in  excluding  the  testimony. 

In  addition  to  this  it  seems  to  be  settled  in  this  State  that  a  wit- 
ness in  a  civil  case  can  not  be  discredited  or  impeached  by  requiring 
him  to  testify  to  discreditable  acts  on  his  part  having  no  material 
bearing  upon  the  issues  involved  in  the  case.  Gulf,  C.  &  S.  P.  Ry. 
Co.  V.  Johnson,  83  Texas,  633;  Boon  v.  Weathered,  23  Texas,  675; 
Dillingham  v.  Ellis,  86  Texas,  447. 

The  eighth  assignment  of  error  is  also  without  merit.  The  ex- 
cluded testimony  would  only  have  tended  to  impeach  the  witness  by 
contradicting  him  upon  a  matter  not  material  to  any  issue  in  the 
case,  and  was  therefore  inadmissible. 

The  questions  raised  by  the  ninth,  tenth,  eleventh,  twelfth  and 
twentieth  assignments  were  involved  in  the  question  certified  by  ns 
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to  the  Supreme  Court  and  under  the  opinion  of  that  Court  before 
cited  said   assignments  must  be  overruled. 

The  thirteenth,  fourteenth  and  fifteenth  assignments  complain  of 
the  refusal  of  the  trial  court  to  give  the  jury  special  instructions 
requested  by  the  appellants  submitting  the  issue  of  limitation  of  two 
years  as  a  bar  to  plaintiflf^s  suit.  We  do  not  think  the  issue  was 
raised  by  the  evidence  and  the  requested  charges  were  therefore  prop- 
erly refused.  The  suit  was  to  recover  damages  for  the  release  of 
the  judgment  by  appellants  after  it  had  been  sold  by  them  to  appellee. 
The  record  shows  that  the  releases  were  executed  in  October,  1902, 
and  this  suit  was  filed  in  May,  1903. 

The  court  did  not  err  in  refusing  to  give  the  special  charges 
set  out  in  the  sixteenth  and  seventeenth  assignments.  The  unsigned 
memorandum  written  by  appellants^  agent,  Lawson,  and  purporting 
to  be  the  substance  of  the  agreement  of  February  24,  1900,  was  not 
offered  in  evidence  as  a  contract  for  the  sale  of  the  Galveston  County 
judgment  and  the  jury  could  not  have  so  regarded  it,  and  therefore 
it  was  unnecessary  to  instruct  them  that  said  memorandum  was  not 
a  written  contract.  These  charges  were  also  objectionable  because 
they  gave  undue  emphasis  to  appellants*  contention  that  said  writing 
was  not  a  memorandum  of  the  terms  of  the  agreement,  but  merely 
of  the  proposition  submitted  to  Lawson  by  appellee,  and  to  that  extent 
were  upon  the  weight  of  the  evidence. 

There  was  no  evidence  in  the  case  raising  the  issue  of  any  other 
agreement  to  transfer  the  judgment  than  the  agreement  of  February 
24,  1900,  and  there  vras  no  error  in  refusing  the  requested  instruc- 
tion to  the  effect  that  appellee  could  not  recover  if  the  jury  believed 
that  the  judgment  was  not  transferred  by  the  agreement  of  February 
24,  1900,  notwithstanding  they  might  find  that  Lawson,  subsequent  to 
said  agreement  of  February  24,  1900,  promised  appellee  that  he 
would  transfer  the  judgment  to  him. 

We  think  the  charge  of  the  court  correctly  and  sufl5ciently  in- 
structed the  jury  upon  the  burden  of  proof,  and  the  assignments 
complaining  of  the  charge  in  this  regard  and  of  the  refusal  to  give 
special  instructions  on  this  issue  can  not  be  sustained. 

This  disposes  of  all  the  assignments  except  those  raising  the  ques- 
tions passed  upon  in  the  opinion  of  the  Supreme  Court  before  cited. 

From  our  conclusion  on  these  assignments  and  the  opinion  of 
the  Supreme  Court  on  the  question  certified,  it  follows  that  our 
former  order  reversing  the  judgment  of  the  court  below  should  be 
set  aside  and  that  judgment  affirmed,  and  it  has  been  so  ordered. 

Affirmed, 

Writ  of  error  refused. 
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Sabine  Valley  Telephone  Company  et  al.  v.  I.  C.  Oliver, 

Decided  May  15,  1907. 

1. — ^Telephone  Meitaffe— Delay  1a  BeUTeriag. 

In  a  suit  against  a  telephone  company  for  delay  in  delivering  a  messagey 
where  it  appeared  from  the  undisputed  evidence  that  even  if  the  message  had 
been  promptly  delivered  the  plaintiff,  to  whom  it  was  sent,  could  not  have 
reached  his  sick  child  before  its  death,  because  of  a  delayed  railway  train, 
the  evidence  was  insufficient  to  sustain  a  verdict  against  the  company.    . 

%. — Same— Liability — ^Notice  of  Vrgenoy. 

A  telephone  company  is  not  liable  for  delay  in  delivering  a  message  unless 
notified  of  the  fact  that  it  is  urgent,  either  by  actual  or  constructive  notice. 


S.- 

Where  one  telephone  company  is  the  agent  of  another  company  for  the 
purpose  of  receiving  messages  to  be  transmitted  over  the  line  of  the  principal 
company,  or  where  there  is  a  partnership  between  the  two  companies,  the  n^li- 
gence  of  the  receiving  company  is  attributed  to  the  other. 

4. — ^Negligence — ^Probable  Gonsequence. 

A  telephone  company  is  not  liable  for  consequences,  from  delay  in  de- 
livering a  message,  of  which  it  has  no  notice  either  in  the  call  itself  or  otherwise. 

Appeal  from  the  District  Court  of  Shelby  County.  Tried  below 
before  Hon.  Tom  C.  Davis,  special  judge. 

Branch,  Masierson  &  Beeson,  for  appellants. 

Bryarly,  Walker  &  Chamness,  for  appellee. 

EEESE,  Associate  Justice. — I,  C.  Oliver  brought  this  suit  in 
the  District  Court  to  recover  damages  in  the  sum  of  $2,000  of  the 
Sabine  Valley  Telephone  Company  and  the  Texas  Central  Telephone 
Company  foft  negligent  failure  to  deliver  to  plaintiff  a  telephone 
call  from  one  E.  J.  Tindall,  his  brother-in-law,  by  means  of  which 
the  said  Tindall  desired  to  notify  plaintiff,  at  the  instance  of  his 
wifo,  of  the  dangerous  illness  of  their  child.  It  was  alleged  that  by 
reason  of  such  failure  plaintiff  was  not  advised  of  the  illness  of  his 
child  in  time  to  reach  her  before  her  death.  Plaintiff  claimed  dam- 
ages in  the  sum  of  $1,000  on  account  of  his  own  mental  suffering 
and  $1,000  damages  to  his  wife  on  account  of  her  mental  suffering 
by  reason  of  being  deprived  of  the  consolation  of  his  presence  at  the 
bedside  of  his  dying  child.  By  an  amended  petition  the  Commercial 
Telephone  Company  vras  also  made  a  party  defendant,  and  plaintiff 
sought  under  proper  allegations  to  make  the  three  companies  liable 
on  the  ground  that  each  was  the  agent  of  the  others,  and  that  they 
were  thus  jointly  liable,  alleging'  a  partnership  in  their  business  of 
operating  the  three  lines. 

Defendants,  the  Sabine  Valley  Company  and  the  Texas  Central 
Company,  denied  the  partnership  by  sworn  plea,  and  pleaded  general 
denial   and   other   special   defenses   including   contributory   negligence 
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on  the  part  of  the  sender-  of  the  message  in  not  availing  himself 
of   other  means  of  communication. 

Upon  trial  with  a  jury  there  was  a  verdict  awarding  plaintiff 
$750  damages  and  apportioning  the  same  among  the  three  defendants, 
$260  against  each.  Upon  this  verdict  judgment  was  rendered  against 
the  three  defendants  jointly  and  severally  for  $760,  From  the 
judgment  the  Sabine  Valley  Telephone  Company  and  the  Texas 
Central   Telephone   Company   appeal. 

Appellee's  cause  of  action  arose  out  of  the  following  facts:  Ap- 
pellee lived  at  Center,  Texas,  where  he  was  on  the  18th  and  19th  of 
June,  1904.  His  wife  and  child  were  visiting  at  her  mother's  about 
six  miles  from  Nacogdoches,  in  the  country.  On  the  18th  of  June, 
1904,  late  in  the  afternoon,  E.  J.  Tindall,  Mrs.  Oliver's  brother, 
went  to  the  oflSce  of  the  Commercial  Telephone  Company  at  Nacog- 
doches and  put  in  a  call  for  appellee  at  Center,  telling  the  agent 
that  appellee's  child  was  ill  and  that  he  was  wanted  at  once.  After 
waiting  about  half  an  hour  Tindall  was  informed  by  the  agent  that 
appellee  was  not  in  town.  He  then  left  for  home.  The  next  day, 
Sunday,  the  19th,  the  child  continuing  to  grow  worse,  Tindall  went 
to  Mahl,  a  small  village  nearer  his  home  where  the  Texas  Central 
Telephone  Company  had  an  office  and  about  10  or  11  o'clock  a.  m., 
tried  to  get  into  communication  through  that  means  with  Oliver, 
but  failed.  The  child  died  at  6:30  p.  m.,  Sunday,  the  19th.  If 
appellee  had  been  promptly  communicated  with  on  Saturday,  when 
Tindall  put  in  his  call  at  Nacogdoches,  he  could  and  would  hav-e 
reached  his  child  before  her  death.  He  was  at  the  time  in  Center 
and  easily  accessible  to  the  telephone  operator,  who  knew  where  to 
find  him. 

The  Commercial  Telephone  Company's  line  runs  from  Nacogdoches 
to  Timpson.  The  Timpson  Telephone  Company  has  a  line  from 
Timpson  to  Center,  running  into  the  office  of  the  Sabine  Valley 
Company.  The  Commercial  line  connects  with  the  Timpson  line  in 
communicating  from  Nacogdoches  to  Center.  The  Central  Texas 
line  runs  from  Mahl  to  Nacogdoches  and  thence  up  the  T.  &  N.  0. 
Railroad,  but  does  not  go  to  Center.  The  Sabine  Valley  Company 
has  a  line  of  its  own  from  Nacogdoches  to  Center. 

The  practically  undisputed  evidence  shows  that  on  account  of  the 
train  from  Tenaha  to  Nacogdoches  on  Sunday,  the  19th  of  June, 
being  two  and  one-half  hours  late,  appellee  could  not  have  reached 
his  child  before  its  death  if  the  telephone  call  put  in  for  him  at 
Mahl  on  that  day  had  been  delivered  with  reasonable  promptness, 
As  the  Central  Texas  Telephone  Company  is  not  shown  to  have 
had  any  connection  with  the  call  of  the  18th,  or  to  have  been 
in  any  way  responsible  for  the  negligence,  if  any,  in  delivering  it, 
for  that  reason  the  judgment  as  to  that  company  will  be  reversed. 

The  liability  of  the  Sabine  Valley  Telephone  Company  depends 
upon  the  nature  of  its  connection  with  the  Commercial  Company, 
unless  the  call  for  appellee  on  the  18th  was  actually  received  by 
that  company,  accompanied  with  the  notice  of  the  purpose  for  which 
appellee  was  wanted,  showing  the  urg^cy  of  the  call  and  the  dan- 
gerous  illness  of  his   child. 
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The  agents  of  the  Sabine  Company  at  Center  deny  the  receipt 
of  this  call  on  the  18th.  If  the  call  was  not  in  fact  receiTed,  or  if 
it  was  received,  but  was  only  a  call  for  appellee  notifying  him  that  he 
was  wanted  at  the  telephone,  without  any  information  to  put  the  said 
company  upon  notice  that  the  call  was  urgent  on  account  of  the  illness 
of  appellee's  child,  the  Sabine  Company  would  not  be  liable  unless 
there  was  such  a  business  connection  in  the  sending  of  telephone 
messages  between  Nacogdoches  and  Center,  between  the  Commer- 
cial Company  and  the  Sabine  Valley  Company  as  would  make  the 
Sabine  Valley  Company  responsible  for  the  negligence  of  the 
Commercial  Company.  If  the  Commercial  Company  was  the  agent, 
at  Nacogdoches,  of  the  Sabine  Valley  Company  for  the  purpose 
of  receiving  telephone  messages  to  be  transmitted  over  its  own  line 
and  other  connections  into  the  office  of  the  Sabine  Valley  Company 
at  Center,  or  if  there  was  a  partnership  between  the  two  companies 
in  this  business,  then  the  Sabine  Valley  Company  would  be  re- 
sponsible for  the  negligence,  if  any,  of  the  Commercial  Company, 
its  agents  and  servants,  whether,  in  fact,  the  call  was  ever  received 
in  the  office  of  the  Sabine  Valley  Company  or  not.  These  issues 
were  not  submitted  to  the  jury  as  should  have  been  done. 

Objections  to  the  charge  and  to  the  refusal  of  requested  charges 
are  presented  by  appropriate  assignments  of  error  which  must  be 
sustained. 

It  was  error  to  allow  Mrs.  Oliver  to  testify,  over  the  objection 
of  appellants,  as  to  the  effect  on  herself  of  the  failure  of  appellee 
to  be  with  her  before  and  at  the  death  of  her  child.  There  was 
nothing  in  the  call  for  appellee  to  put  appellants  upon  notice  of  this 
element  of  damage  as  arising  or  likely  to  arise  from  the  failure 
to  get  appellee  to  the  telephone  when  called  for.  (Western  U.  Tel.  Co. 
V.  Luck,  91  Texas,  181;  Western  U.  Tel.  Co.  v.  Waller,  74  S.  W. 
Bep.,  751.) 

It  was  also  error  to  allow  the  witness  Hurst  to  testify,  over  objec- 
tions, as  to  other  acts  of  alleged  negligence  of  appellant.  This  testimo- 
ny was  immaterial  and  irrelevant  and  prejudicial  to  appellants. 

The  judgment  as  to  the  Central  Texas  Telephone  Company  and  the 
Sabine  Valley  Telephone  Company  is  reversed  and  the  cause  re- 
manded for  further  proceedings  in  accordance  with  this  opinion. 
The  Commercial  Telephone  Company  not  having  appealed  the  judg- 
ment against  that  company  is  not  disturbed. 

Reversed  and  remanded. 


Western  Union  Telegraph  Company  v.  H.  Oaerett. 

Decided  May   15,   1907. 

1.— Tdcgrraph— Kcital   Suffering— Law   of  Place   of   Contract. 

The  liability  of  a  telegraph  company  for  merely  mental  suffering  from 
failure  to  deliver  a  death  message,  is  dependent  on  the  law  of  the  place  of 
contract;  no  action  lies  therefor  in  Texas  for  nondelivery  of  a  telegram  sent 
from  Missouri,  where  such  damages  were  not  recoverable,  to  the  plaintiff  in 
Texas. 
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S.— Same — ^Misleadlnff  Advioe. 

A  service  message  from  Texas  advising  the  sender  of  a  dispatch  from  Mis- 
souri to  Texas  of  the  company's  inability  to  deliver  it,  reporting  the  party 
addressed  to  be  out  of  town,  can  not  be  held  to  have  made  the  company  liable 
for  mental  suffering  on  the  ground  that  the  sender  was  misled  thereby,  where 
the  information  given  was  true  and  the  sender  knew  that  the  person  addressed 
was  a  railway  engineer  who,  at  such  time,  would  regularly  be  out  of  town  on 
his  run. 

Appeal  from  the  District  Court  of  Travis  County.  Tried  below 
before    Hoiu    George    Calhoun. 

Geo.  H,  Fearons  and  L.  A.  Hill,  for  appellanrt,  cited:  Western  U, 
Tel.  Co.  V.  Waller,  96  Texas,  589;  Western  U.  Tel.  Co.  v.  Buchanan, 
35  Texas  Civ.  App.,  437;  Western  U.  Tel.  Co.  v.  Christensen,  78  S. 
W.  Bep.,  744;  Newman  v.  Western  U.  Tel.  Co.,  54  Mo.  App.,  434; 
Western  TJ.  Tel.  Co.  v.  Sloss  (in  this  court,  not  reported) ;  Council 
V.  Western  TJ.  Tel.  Co.,  116  Mo.  App.,  34. 

8.  M.  Posey  and  A.  S,  Phelps,  for  appellee. — ^The  verdict  of  the 
jury  is  sustained  by  the  evidence  in  that  the  question  as  to  whether 
said  contract  for  the  delivery  of  the  telegraphic  message  was  made 
in  contemplation  of  the  laws  of  Missouri,  is  a  question  of  fact  for  the 
jury,  and  was  submitted  to  the  jury  by  the  court  in  its  charge,  and 
the  verdict  of  the  jury  should  be  sustained. 

The  court  did  not  err  in  overruling  defendant's  motion  for  a  new 
trial,  because  the  undisputed  evidenice  in  the  case  showed  that  after 
said  message  had  been  received  by  the  defendant  at  its  Austin  oflfice 
it  negligently  failed  to  deliver  the  telegram,  and  negligently  caused 
to  be  sent  to  its  Nevada  office  its  service  message  stating,  *'H.  Gar- 
rett said  to  be  out  of  the  city/*  when  he  was  in  the  city  of  Austin 
at  the  time,  and  the  defendant  failed  to  show  what  the  law  of 
Missouri  was  as  to  the  liability  of  the  Austin  ofl5ce  in  transmitting 
on  its  own  motion  a  false  service  message  to  the  office  of  said  de- 
fendant in  Nevada,  Missouri,  being  an  independent  act  of  negligence 
on  the  part  of  the  defendant  which  entitled  appellee  to  recover.  Dyke 
V.  Erie  Ry.  Co.,  46  N.  Y.,  113;  Pritchard  v.  Norton,  106  U.  S.,  132; 
Pnlhnan  Car  Co.  v.  Lawrence,  22  So.  Eep.,  53;  Walsh  v.  New  York 
&  N.  E.  Ry.  Co.,  36  N.  B.  Rep.,  584 ;  Northern  Pac.  Ry.  Co.  v.  Bab- 
cock,  154  tr.  S.,  190;  Mexican  NatT  Ry.  Co.  v.  Jackson,  89  Texas, 
115;  Schudder  v.  Union  Nat.  Bank,  91  TJ.  S.,  406;  Waverly  Bank 
V.  Hall,  150  Pa.  St.,  466;  Gray  v.  Western  TJ.  Tel.  Co.,  108  Tenn., 
39,  91  Am.  St.  Rep.,  706;  2  Wharton's  Conflict  of  Laws  (3d  ed.), 
fiee.  401;  Milliken  v.  Pratt,  125  Mass.,  374,  28  Am.  Rep.,  24; 
Junction  R.  R.  Co.  v.  Bank  of  Ashland,  12  Wall.,  226;  Wright  v. 
Andrews,  70  Maine,  86;  Kennedy  v.  Knight,  94  Am.  Dec,  543; 
Backman  v.  Jenks,  55  Barbour  (N.  Y.),  468;  Greenwood  v.  Curtis, 
6  Mass.,  358,  4  Am.  Dec,  145;  Broadhead  v.  Noyes,  9  Mo.,  56; 
Story  on  Conflict  of  Laws,  sec.  280;  2  Kenfs  Commentaries,  459; 
Western  U.  Tel.  Co.  v.  Ford,  92  S.  W.  Rep.,  528;  Western  U.  Tel. 
Co.  V.  Boots,  10  Texas  Civ.  App.,  542 ;  Western  U.  Tel.  Co.  v.  Preston, 
54  S.  W.  Rep.,  650 ;  Western  TJ.  Tel.  Co.  v.  Phillips,  30  S.  W.  Rep., 
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494 ;  Western  U.  Tel.  Co.  v.  Clark,  14  Texas  Civ.  App.,  565 ;  Western 
TJ.  Tel.  Co.  V.  Cooper,  69  S.  W.  Rep.,  427;  Western  U.  Tel.  Co.  v. 
Waller,  96  Texas,  689 ;  Western  TJ.  Tel.  Co.  v.  Christensen,  78  S.  W. 
Rep.,  744 ;  Western  XI.  Tel.  Co.  v.  Blake,  68  S.  W.  Rep.,  526 ;  Western 
U.  Tel.  Co.  V.  Simmons,  93  S.  W.  Rep.,  686;  Western  TJ.  Tel.  Co. 
V.  Sloss,  17  Texas  Ct  Rep.,  601. 

KEY,  Associate  Justice. — Appellee  brought  this  suit  against 
appellant  and  recovered  a  judgment  for  $900.72,  as  damages  on  ac- 
count of  the  failure  of  appellant  to  transmit  and  deliver  a  telegraphic 
message  sent  from  Nevada,  in  the  State  of  Missouri,  addressed  to  the 
plaintiff  at  Austin,  in  this  State,  and  informing  him  of  the  deatii 
of  Cora  Oarrett,  his  daughter. 

All  of  the  damages  laid  in  the  petition  were  alleged  to  have  re- 
sulted from  mental  suffering,  except  72  cents  charged  by  and  paid 
to  the  defendant  as  compensation  for  sending  the  message. 

Among  other  defenses  interposed  was  a  plea  alleging  that  under 
the  laws  of  the  State  of  Missouri,  where  the  contract  was  made, 
damages  were  not  recoverable  on  account  of  mental  anguish  in  cases 
of  this  kind,  where  there  was  no  physical  injury.  The  truth  of  that 
plea  was  established  by  the  positive  and  uncontroverted  testimony 
of  a  disinterested  lawyer  of  the  State  of  Missouri.  Such  being 
the  uncontroverted  proof,  we  think  it  is  settled  by  Western  TJ. 
Tel.  Co.  V.  Waller,  96  Texas,  589,  that  the  plaintiff  has  no  case 
except  his  right  to  recover  for  the  charge  paid  for  sending  the 
message.  The  contract  having  been  made  in  Missouri,  and  there  being 
nothing  to  show  that  the  parties  intended  otherwise,  it  seems  to  be 
settled  by  the  case  cited  that  the  rights  of  the  parties  must  be 
determined  by  the  laws  of  that  State. 

The  plaintiff  has  sought  to  take  the  case  out  of  that  rule  by 
alleging  and  proving  that  the  defendant  sent  a  relay  message  from 
Austin  back  to  Nevada,  Missouri,  by  which  *it  is  claimed  tiiat  the 
plaintiff's  wife,  the  sender  of  the  original  message,  was  misled  and 
prevented  from  sending  another  message  giving  a  more  specific  address, 
etc.  The  testimony  shows  that  at  the  time  in  question  the  plaintiff  was 
an  engineer  on  the  M.  K.  &  T.  Railway,  daily  engaged  in  running  a 
train  between  Austin  and  Granger;  that  his  train  left  Austin  at 
11:20  a.  m.,  and  returned  to  Austin  at  4:50  p.  m.  The  message 
from  the  plaintiff's  wife  was  sent  on  February  17,  1906,  and  was 
received  at  the  defendant's  oflBce  in  Austin  at  10:17  a.  m.,  that 
day.  It  contained  no  other  address  except  Austin,  Texas.  At 
that  time  the  city  directory  gave  the  plaintiff's  address  as  No. 
307  East  5th  Street,  and  showed  that  he  was  an  M.  K.  &  T.  engi- 
neer- The  message  was  placed  in  the  hands  of  a  messenger,  who 
went  to  307  East  5th  Street,  and  inquired  for  the  plaintiff,  but  was 
told  that  he  did  not  reside  there.  The  lady  who  gave  that  information 
directed  the  messenger  to  her  husband,  who  told  the  messenger  that 
he  did  not  know  the  plaintiff,  but  that  he  had  heard  that  a  man 
who  formerly  resided  there  had  left  tiie  city.  The  plaintiff  had 
formerly  boarded  at  that  place  with  a  lady  who  had  moved  away 
from   it,   but   at   that   time   the   plaintiff   was   residing   at    KTo.   916 
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East  7th  Street.  The  defendant  made  no  further  effort  to  find  the 
plaintiff  in  Austin^  and  sent  the  following  relay  message  to  its  office  at 
Nevada,  Missouri:  "Tours  date  Garrett  signed  Mother  undelivered. 
Party  said  to  he  out  of  city.*'  That  message  was  sent  at  11:45 
a.  m.,  on  the  same  day  that  the  other  message  was  received.  It 
was  shown  hy  the  plaintiff's  testimony  that  he  left  Austin  that  day 
on  his  daily  run  to  Granger  at  11:20  a.  m.,  and  was,  in  fact,  out  of 
the  city  at  the  time  the  relay  message  was  sent.  It  was  shown  by  the 
testimony  of  his  wife  that  she  was  aware  of  the  fact  that  he  left 
Austin  every  day  at  about  11:20  a.  m.,  and  made  daily  runs  to  and 
from   Granger. 

Prom  this  we  think  it  is  quite  clear  that  plaintiff's  wife  was  not 
misled  by  the  relay  message.  According  to  her  own  testimony,  she 
already  knew  that  her  husband  would  leave  Austin  on  that  day  at 
11:20  a.  m.,  and  not  return  until  4:50  p.  m.,  and  therefore  the 
relay  message  which  was  delivered  to  her  in  Nevada,  Missouri, 
stating  that  her  husband  was  reported  to  be  out  of  town,  indicated 
nothing  more  than  that  he  had  gone  on  his  run  to  Granger,  which 
was  true;  and,  as  the  plaintiff  knew  that  he  was  expected  to  go  on 
that  run,  she  was  not  misled  by  the  message.  Hence  we  hold  that 
the  sending  of  the  relay  message  and  its  delivery  to  the  plaintiff's 
wife,  does  not  take  the  case  out  of  the  rule  which  requires  the  laws 
of  the  State  of  Missouri  to  be  applied  in  determining  the  rights 
of  the  parties. 

The  verdict  separates  the  recovery  and  allows  the  plaintiff  72  cents, 
the  cost  of  the  telegram,  and  $900  for  mental  anguish,  and  the 
judgment  follows  the  verdict.  As  to  the  item  of  72  cents,  the 
judgment  will  be  affirmed;  as  to  the  $900  recovered  for  mental  an- 
guish, the  judgment  will  be  reversed  and  here  rendered  for  appel- 
lant. 

Affirmed  in  part,  and  in  part  reversed  and  rendered. 


Slatden-Kirksey  Woolen  Mills  v.  A.  P.  Weber  et  al. 

Decided  May  15,   1007. 

Vraud — ^InBolvency — Suppression  of  Pacts — ^Intention  not  to  Pay. 

Reviewing  the  facts  attending  the  purchase  of  goods  by  a  merchant  in 
failing  circumstances,  but  who  made  no  representations  to  the  seller  as  to  his 
oonditionj  the  evidence  is  held  to  require  the  submission  to  the  jury  of  the 
issue  as  to  fraud  by  such  purchaser  in  failing  to  disclose  his  insolvency  and 
buying  without  intending  to  pay. 

Appeal  from  the  County  Court  of  McLennan  County.  Tried  below 
before  Hon.  J.  W.  Baker. 

The  judgment  appealed  from  was  affirmed  on  March  6,  1907,  and 
the  opinion  following  was  pronounced  on  appellant's  motion  for 
rehearing.  The  trial  court  gave  a  peremptory  charge  to  find  for 
defendant. 

Vol.  XLVI.   Civil— 28. 
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Prendergast  &  Williamson,  for  appellant. — ^Praud  is  susceptible  of 
proof  almost  wholly,  by  eircmnstantial  evidence  and  if  any  facts  or 
circumstances  tending  to  show  fraud  be  introduced  in  evidence,  it  is 
the  duty  of  the  court  to  submit  such  evidence  to  the  jury  for  its 
determination.  Ellis  v.  Bosenberg,  29  S.  W.  Rep.,  519;  Potter  v. 
WTieat,  53  Texas,  401;  Mitchell  v.  McLaren,  51  S.  W.  Hep.,  270; 
Mustain  v.  Stokes,  90  Texas,  358;  Lee  v.  International  A  G.  N. 
Ry.,  89  Texas,  589 ;  Williams  v.  Davidson,  43  Texas,  39 ;  Choate  v. 
San  Antonio  &  A.  P.  Ry.,  37  S.  W.  Rep.,  319;  Heatherly  v.  Little, 
40  S.  W.  Rep.,  445;  Boaz  v.  Coulter  Mfg.  Co.,  40  S.  W.  Rep.,  866; 
French  v.  Vining,  102  Mass.,  135;  Davis  v.  Stewart,  8  Fed.  Rep., 
803;  Jaffrey  v.  Brown,  29  Fed.  Rep.,  470;  Donaldson  v.  Farwell, 
93  U.  S.,  631;  Gainesville  Nat.  Bank  v.  Bamberger,  77  Texas,  48; 
liowdon  V.  Fisk,  27  S.  W.  Rep.,  180;  Wilmot  v.  Lyon,  34  N.  E 
Rep.,  720;  Talcot  v.  Henderson,  31  Ohio  St.,  162;  Gavin  v.  Armis- 
tead,  22  S.  W.  Rep.,  431;  14  Am.  &  Eng.  Enc.  of  Law,  68. 

Brown  &  Lane  and  Sanford  &  Denton,  for  appellees. — Where,  under 
the  evidence,  the  plaintiff  is  not  entitled  to  recover,  the  court  may 
instruct  the  jury  to  find  for  the  defendant.  I^ea  v.  Hernandez,  10 
Texas,  137;  Stringfellow  v.  Montgomery,  57  Texas,  349;  Umscheid 
V.  Scholz,  84  Texas,  269. 

The  mere  insolvency  of  the  purchaser,  where  no  fraudulent  purpose 
exists,  as  also  the  mere  fact  that  the  purchaser  has  knowledge  that 
his  debts  exceed  his  assets,  though  the  fact  be  unknown  and  uncom- 
municated  to  the  vendor,  will  not  vitiate  the  purchase.  Gainesville 
Nat.  Bank  v.  Bamberger,  77  Texas,  48 ;  Strickland  v.  Willis,  43  S.  W. 
Rep.,  604;  Gavin  v.  Armistead,  22   S.  W.  Rep.,  431. 

FISHER,  Chief  Justice. — ^In  1905  the  appellee  Weber  was,  in  the 
town  of  LaGrange,  engaged  in  the  mercantile  business,  and  on  the 
10th  of  November  of  that  year,  through  a  traveling  salesman,  made 
an  order  upon  appellants,  who  were  then  wholesale  dealers  engaged  in 
the  mercantile  business  at  Waco,  for  certain  goods  to  be  shipped 
to  Weber  at  LaGrange;  part  of  the  goods  were  to  be  shipped  at  once 
and  'part  at  the  convenience  of  the  sellers.  This  order  was  sent 
in  to  the  appellants  by  their  traveling  salesman,  and  they,  on  TTovem- 
ber  16,  1905,  wrote  a  letter  to  Weber  to  the  eflPect  that  the  order  was 
received,  and  the  goods  would  be  shipped  as  requested;  and  also  called 
his  attention  to  another  indebtedness  of  his  to  appellant  in  the  sum  of 
$472,  which  they  claimed  would  be  due  on  December  1.  On  November 
18,  1905,  Weber  replied  to  this  letter,  in  eflFect,  stating  that  only 
a  part  of  the  goods  ordered  were  to  be  shipped  at  once  and  the  balance 
at  some  time  later;  and  in  the  letter  states  "that  he  did  not  expect 
that  they  would  be  shipped  this  year,*'  and  calls  their  attention  to 
the  fact  that  his  old  account  would  not  mature  on  December  1, 
as  stated  in  appellants'  letter,  but  that  $285.75  would  fall  due  Decem- 
ber 4,  and  $90.40  would  be  due  December  19,  and  that  $94  would 
mature  December  29,  1905;  and  concludes  this  letter  with  this  state- 
ment: "I  will  see  that  these  bills  will  be  paid  when  they  mature. 
Should  you  not  be  able  to  ship  goods  as  stated  on  order,  kindly  cancel 
the  whole  order,  and  oblige. 
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On  the  21st  of  November,  Slayden-Kirksey  "Woolen  Mills  replied 
to  this  letter,  substantially  to  the  effect  that  the  order  would  be  filled 
as  directed.  These  letters  were  signed  by  the  Slayden-Kirksey  Woolen 
Mills,  but  were  written  by  its  secretary  and  treasurer,  F.  W.  Lake. 
On  November  22,  1905,  F.  W.  Lake,  as  a  member  of  the  Advisory 
Board  of  the  Dallas  and  Ft.  Worth  Creditmen's  Association,  wrote 
a  letter  to  Weber  requesting  of  him  a  statement  as  to  his  financial 
condition,  and  accompanied  this  letter  with  the  usual  blank  statement 
to  be  fiHed  up  and  signed  by  Weber,  and  which,  if  done,  would  pur- 
port to  show  his  financial  condition.  This  statement  upon  its  face 
shows  that  it  was  intended  for  the  benefit  of  Slayden-Kirksey  Woolen 
Mills  of  Waco,  Texas.  Weber  did  not  reply  to  this  letter,  nor  did  he 
prepare  and  sign  a  statement.  Whereupon,  on  November  28,  Lake 
wrote  another  letter  to  Weber,  reminding  him  of  the  letter  of  Novem- 
ber 22,  and  that  he  had  not  replied  to  same,  and  again  requesting  him 
to  preparj  and  fill  out  the  statement  as  to  his  financial  condition. 
This  letter  was  not  answered  by  Weber,  nor  did  he  make  up  and  for- 
ward the  statement,  as  requested;  and  upon  this  point  Weber  admits 
in  his  evidence  that  he  had  never  made  any  statement  of  his  financial 
condition  to  Bradstreet  or  Dim,  and  that  he  did  not  make  a  state- 
ment to  the  appellant  on  the  blanks  which  were  sent  him,  and  that  he 
destroyed  the  letters  and  blanks  and  made  no  reply. 

On  December  8,  1905,  Weber,  by  check  which  was  paid,  remitted  to 
Slayden-Kirksey  Woolen  Mills  on  the  old  indebtedness,  $285.75; 
and  in  effect  stated  in  a  letter  that  accompanied  this  remittance 
that  he  would  pay  the  balance  of  the  old  indebtedness  some  time 
during  the  month.  It  was  not  until  after  this  letter  and  remittance 
were  received  by  appellant  that  the  goods  ordered  by  Weber  were 
shipped  to  him.  Weber,  in  effect,  admits  in  his  evidence  that  at 
the  time  he  made  the  order  for  the  goods,  and  when  they  were 
received,  he  was  insolvent;  but  in  this  connection  he  says  that  he 
expected  financial  assistance  from  his  brother,  and  if  realized,  he 
expected  to  pull  through ;  but  it  appears  that  on  the  27th  of  December, 
1905,  he  approached  his  brother  for  financial  assistance  and  was  re- 
fused. Thereupon  on  that  day,  he  executed  and  delivered,  for  the 
benefit  of  his  creditors,  a  deed  of  assignment  of  his  goods  and  mer- 
chandise, which  included  the  goods  sold  to  him  by  appellant.  Ex- 
cerpts of  the  testimony  of  Weber  upon  some  of  the  important  ques- 
tions in  the  case  are  as  follows: 

''At  the  time  T  made  my  general  assignment,  my  liabilities  were  in 
excess  of  $14,000,  and  my  assets  consisted  of  a  stock  of  merchandise 
which  inventoried  $7,800,  and  notes  and  accounts  which  were  worth 
between  $400  and  $500.  I  had  no  other  assets.  In  figuring  my 
indebtedness,  the  goods  shipped  me  by  the  Slayden-Kirksey  Woolen 
Mills  are  included  as  a  liability,  but  their  goods  which  were  taken 
under  sequestration  were  not  included  as  an  asset  at  the  time  of  taking 
the  inventory.  At  the  time  T  ordered  these  goods  from  the  Slayden- 
Kirksey  Woolen  Mills,  on  November  10,  1905,  I  knew  my  financial 
condition  fairly  well,  and  knew  that  my  liabilities  exceeded  mv  assets 
and  that  I  was  insolvent.  The  only  difference  in  my  liabilities  and 
assets  between  the  time  I  ordered  these  goods  and  the  time  I  made 
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my  assignment  was  that  my  assets  at  the  time  I  ordered  them  were 
about  $9^000  stock  of  merchandise,  and  the  indebtedness  corresponding- 
ly greater  than  my  indebtedness  at  the  time  of  making  the  assignment. 
The  merchandise  I  sold  was  used  to  decrease  my  liabilities.    I  knew 
that  I  was  insolvent,  but  I  knew  that  my  brother  would  not  push  me 
for  what  I  owed  him,  and  I  knew  that  if  I  could  get  $3,000  more 
money  from  him,  that  I  could  pay  all  debts  as  they  matured,  and  I 
believed  that  I  could  pull  out.     I  was  very  much  worried  over  my 
financial  condition  and  my  business.    On  the  26th  of  December,  1905, 
I  went  to  my  brother  and  made  a  full   disclosure  of  my  financial 
condition,  and  he  stated  that  I  was  in  a  much  worse  financial  condition 
than  he  had  any  idea  that  I  was  in,  and  asked  me  how  much  money 
it  would  take  for  me  to  pull  out,  and   I  told  him  that  I  thought 
I  could  pull  out  on  $3,000,  if  he  carried  his  indebtedness.     He  tele- 
phoned Mr.  Jake  Wolters,  at  Houston,  his  attorney,  to  come  to  lor 
Grange.    We  then  continued  our  conversation,  and  he  did  agree  to  let 
me  have  the  $3,000,  but  he  did  not  give  it  to  me.     Wolters  got  to 
LaGrange  the  same  night,  and  he,  my  brother,  my  son  and  I  had  a 
conference  about  my  condition.     I  went  over  the  matter  fully  before 
Wolters,  and  my  son  said,  TIncle,  do  not  let  papa  have  that  money, 
because  you  will  lose  it  if  you  do.     I  do  not  believe  that  he  can 
pull  out.*     Wolters  stated,  T  do  not  believe  so  either  and  you  had 
better  not  make  the  loan.'     My  brother  did  not  lend  me  the  $3,000, 
and  under  Mr.  Welter's  advice,  I  executed  the  general  assignment. 

"I  have  never  made  a  statement  of  my  financial  condition  to  Brad- 
street  or  Dun,  and  I  did  not  make  a  statement  of  my  financial 
condition  on  the  blanks  which  were  sent  me  by  P.  W.  Lake,  but 
destroyed  his  letters,  the  blanks,  and  made  no  reply  to  them. 

"The  goods  which  I  ordered  from  Slayden-Kirksey  Woolen  Mills 
on  November  10,  were  not  shipped  by  them  to  me  until  after  my 
check  for  $285.75,  which  was  sent  in  my  letter  of  December  8,  had 
been  paid  on  December  11,  1905.  The  goods  were  shipped  after  pay- 
ment of  my  check,  and  I  received  them  a  few  days  after.  At 
the  time  that  I  received  the  letters  of  November  22  and  28,  1905, 
from  Mr.  P.  W.  Lake,  enclosing  the  blank  statement  of  my  fi[nancial 
condition,  I  did  not  know  Slayden-Kirksey  Woolen  Mills  would  not 
have  extended  me  credit  if  I  had  made  a  true  statement  of  my  con- 
dition. I  might  have  thought  so.  I  knew  that  if  I  disclosed  to  my 
creditors  my  insolvency  I  could  not  puU  out.    .    .    . 

"They  did  not  ship  the  goods  until  my  remittance  of  December 
8  was  sent  in  and  until  that  check  was  paid.  In  the  meantime  Mr. 
Lake  had  written  me  and  requested  a  statement  of  my  financial 
condition.  I  did  not  give  it  to  him.  I  knew  at  that  time  I  was 
insolvent,  and  I  knew  if  I  made  a  statement  it  would  show  I  was 
insolvent.  I  did  not  know  Slayden-Kirksey  Woolen  Mills  would  not 
have  extended  me  credit  if  I  made  a  true  statement  of  my  con- 
dition.'* 

Lake  testified  that  he,  as  the  representative  of  appellant,  was  induced 
to  ship  the  goods  to  Weber  by  reason  of  the  promise  of  the  latter 
to  pay  the  old  account  as  it  fiell  due,  and  that  he  did  not  know  of 
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Weber's  insolyency,  and  if  he  had  known  it  the  sale  on  credit  wonld 
not  have  been  made. 

Upon  the  facts  as  stated  appellant  brought  suit  against  Weber 
and  the  assignee  for  a  cancellation  of  the  sale  and  for  recovery 
of  the  goods  which  were  seized  and  levied  upon  by  a  writ  of  se- 
questration sued  out  by  appellant. 

The  three  grounds  upon  which  plaintiffs  based  their  cause  of  action 
were  (1)  false  and  fraudulent  representations  by  Weber  as  to  his 
financial  condition;  (2)  a  fraudulent  concealment  of  his  insolvency; 
(3)  that  Weber  purchased  the  goods  with  the  intention  never  to 
pay  for  same.  The  case  below  was  disposed  of  by  an  instruction 
of  the  trial  court  to  return  a  verdict  against  the  appellants,  upon 
which  judgment  in  appellees'  favor  was  rendered. 

We  have  only  undertaken  to  set  out  the  principal  incriminatory 
facts  which  a  jury  might  consider  as  having  some  tendency  to  estab- 
lish the  issue  of  fraud,  and  have  omitted  from  our  statement  any 
evidence  which  might  have  a  tendency  to  negative  the  existence 
of  a  fraudulent  concealment  by  Weber  of  his  financial  condition, 
or  of  an  intent  to  defraud  the  seller  in  the  purchase  made  by  him. 

Viewing  the  case  from  the  appellants'  standpoint,  three  questions 
arise:  Krst,  was  there  a  fraudulent  concealment;  second,  was  the 
purchase  made  with  the  intent  never  to  pay  for  the  goods;  third, 
did  there  exist  both  a  fraudulent  concealment  and  the  intent  never 
to  pay?  There  is  nothing  in  the  evidence  that  suggests  the  issue 
that  Weber  made  any  false  representations  concerning  his  financial 
condition.  Therefore,  we  take  it  that  that  question  must  be  elim- 
inated. It  is  true  that  he  did  state  in  one  of  the  letters  quoted 
that  he  would  pay  the  debts  as  they  matured;  and,  in  effect,  further 
stated  that  he  would  be  able  to  do  so,  but  this  did  not  relate  to  the 
debt  created  by  the  purchase  of  the  goods  in  question,  but  was  a 
reference  made  to  the  old  indebtedness  that  was  soon  to  mature. 
Therefore,  there  was  nothing  in  this  statement  that  could  be  taken 
as  an  affirmative  representation  of  his  financial  condition  which 
would  operate  as  a  basis  for  obtaining  credit  in  the  purchase  of  the 
goods  now  in  controversy. 

On  the  questions  upon  which  the  case  should  have  been  sub- 
mitted we  will  not  undertake  to  say  that  the  evidence  is  sufficient 
to  establidi  either  of  the  issues;  nor  will  we  say  that  the  entire 
evidence,  as  stated  in  the  record,  when  fairly  considered,  is  not  sufficient 
to  acquit  Weber  of  a  fraudulent  intent  or  a  fraudulent  concealment, 
for  we,  in  the  peculiar  attitude  of  this  case,  are  only  required  to 
determine  whether  the  probative  force  of  the  facts  stated  have  a 
tendency  to  establish  either  of  the  issues.  And  if  for  this  purpose 
any  weight,  although  slight,  can  be  given  to  the  evidence,  it  is  the 
duty  of  the  trial  court  to  submit  the  questions  raised  to  the  jury. 
Fitzgerald  v.  Hart,  17  S.  W.  Rep.,  369.  As  said  before,  the  evi- 
dence does  not  show  a  condition  relating  to  a  false  rating  or  infor- 
mation by  Weber  as  to  his  financial  condition.  Schwartz  v.  Mit- 
tenthal,  50  S.  W.  Bep.,  182.  Nor  do  we  believe  that  the  mere  in- 
solvency of  a  purchaser,  and  his  concealment  of  this  fact,  necessarily 
indicates  a  purpose  and  intention  to  defraud,  and  that  such  facts, 
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independent  of  a  fraudulent  purpose,  will  afford  grounds  of  relief- 
Strickland  V.  Willis,  43  S.  W.  Rep.,  604.  And  to  justify  a  recovery 
by  the  seller  there  must  exist  a  fraudulent  concealment,  or  a  purchase 
made  with  the  intention  by  the  purchaser  never  to  pay  for  the  goods. 
Ia,  addition  to  the  two  cases  cited,  these  principles  will  be  found 
illustrated  in  Walsh  v.  Looper  Hardware  Co.,  60  S.  W.  Bep., 
630;  Willis  v.  Strickland,  60  S.  W.  Rep.,  160;  Hallacher  v.  Henlein, 
39  S,  W.  Rep.,  872,  and  Boaz  v.  Coulter,  40  S.  W.  Rep.,  866.  In 
section  906,  volume  2,  of  the  third  edition  of  Pomeroy^s  Equity, 
the  author  states  the  rule  as  follows: 

"The  particular  case  of  the  buyer  on  credit  who  conceals  his 
bad  financial  condition  requires  a  brief  additional  mention,  because 
it  is  the  most  common  species  of  fraud,  and  because  it  involves 
one  or  two  special  rules.  As  to  what  constitutes  a  false  representa- 
tion by  such  buyer,  nothing  need  be  added,  except  that  in  this 
instance  especially,  the  statement  of  the  buyer  must  be  something 
more  than  the  mere  expression  of  an  opinion  as  to  his  pecuniary 
ability.  As  to  what  constitutes  a  fraudulent  concealment  under  these 
circumstances,  there  has  been  some  uncertainty  and  even  conflict 
of  decision  in  determining  what  matters  such  buyer  is  bound  to 
disclose,  so  that  his  failure  to  do  so  would  be  a  fraud.  The  fol- 
lowing rules  may  be  regarded  as  settled  by  the  decided  weight  of 
authority;  they  are  certainly  sustained  by  courts  of  the  greatest 
ability  and  influence:  1.  The  purchaser  when  buying  on  credit 
is  not  bound  to  disclose  the  facts  of  his  financial  condition.  If 
he  makes  no  actual  misrepresentation,  if  he  is  not  asked  any  questions, 
and  does  not  give  thereto  any  untrue,  evasive  or  partial  answers, 
his  mere  silence  as  to  his  general  bad  pecuniary  condition,  his  in- 
debtedness, or  even  his  insolvency,  will  not  constitute  a  fraudulent 
concealment.  2.  If,  however,  the  former  good  financial  condition  of 
the  buyer  has  been  known  to  the  vendor  through  prior  dealings  or 
otherwise,  and  any  sudden  or  complete  change  has  happened  to  the 
buyer,  such  as  his  sudden  loss  of  property  by  fire  or  other  accident,  or 
his  sudden  insolvency  or  embarrassment  by  the  failure  of  others, 
or  a  general  assignment  which  he  has  made  of  all  his  property, 
and  the  like,  he  is  bound  to  disclose  such  facts  to  the  vendor  previously 
to  the  completion  of  the  sale;  his  mere  silence  with  respect  to  such 
changes  in  his  condition,  even  when  no  questions  are  asked  of  htm, 
is  a  fraudulent  concealment.  3.  Finally,  if  at  the  time  he  purchases 
the  goods  on  credit,  and  fails  to  disclose  his  general  insolvency, 
embarrassed  condition,  or  indebtedness,  the  buy^r  forms  or  has  in 
his  mind  the  intention  or  design  of  not  paying  for  them,  this  is 
a  fraud  on  his  part.  In  other  words,  a  purchase  on  credit  with  a 
preconceived  design  on  the  buyer's  part,  formed  at  or  before  the 
purchase,  not  to  pay  for  the  thing  bought  constitutes  a  species 
of  fraudulent  concealment.*' 

As  illustrating  and  supporting  the  text  quoted,  the  following  cases 
are  cited:  Gary  v.  Hotailing,  1  Hill,  311,  37  Am.  Dec,  323;  Bigelow 
V.  Heaton,  6  Hill,  43;  Mitchell  v.  Worden,  20  Barb.,  253;  Nichols 
V.  Pinner,  18  N.  Y.,  295,  s.  c.  23  N".  Y.,  264;  Bell  v.  Ellis,  33 
Cal.,  620,  which  latter  case  overrules  Seligman  v.  Kalkman,  8  Cal., 
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207;  Hathome  v.  Hodges,   28   N.   Y.,  486;  Brower  v.   Goodyer,   88 
Ind.,  572. 

It  is  well  here  to  state  that  the  second  reason  given  in  the  section 
quoted  has  no  application  to  the  facts  of  this  case,  as  it  does  not 
appear  that  there  had  been  any  loss  of  property  or  sudden  change 
in  Weber's  financial  condition. 

It  is  not  likely  that  the  question  raised  in  the  assignment  of  error 
that  complains  of  the  insuflficiency  of  the  evidence  as  to  the  value  of 
the  goods  sequestered  will  arise  upon  another  trial,  as  doubtless 
this  omission  will  be  supplied. 

For  the  reasons  stated,  the  motion  for  rehearing  is  granted  and 
the  judgment  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


Houston  &  Texas  Central  Railroad  Company  v.  L.  Grych  bt  al. 

Decided  May  15,  1907. 

1. — Xafter  and  Servant — Safety  of  Premises — Heglifirenoe — Charge. 

Instructions  in  case  of  switchman  stumbling  over  obstructions  by  the  track 
and  falling  under  engine,  held  to  properly  present  the  issues  of  negligence, 
contributory  negligence  and  assumea  risk. 

S. — Charge — ^Assuming  Fact. 

Instruction  held  properly  refused,  because  assuming  that  the  place  furnished 
for  plaintiff  to  perform  his  work  was  reasonably  safe. 

8. — Charge— Prepared  by  PlaintilTs  Counsel. 

It  was  no  ground  for  reversal  that  the  court's  charge,  which  properly  pre- 
sented the  issues  involved,  was  prepared  by  counsel  for  the  successful  plaintiff. 

Appeal  from  the  District  Court  of  Ellis  County.  Tried  below 
before  Hon.  J.  E.  Dillard. 

BaJcer,  Botts,  Parlcer  &  Garwood,  Sam  R.  Frost  and  SMnner  £ 
Supple,  for  appellant. — The  second  paragraph  of  the  charge,  in  effect, 
tells  the  jury  that  a  failure  on  the  part  of  the  defendant  to  furnish 
plaintiff  with  a  safe  place  in  which  to  perform  his  work  constituted 
negligence,  instead  oi  telling  them  that  a  failure  to  use  ordinary 
care  to  furnish  appellee  a  safe  place  would  constitute  negligence. 
Price  V.  Consumers  Oil  Co.,  14  Texas  Ct.  Eep.,  151;  Bering  Mfg. 
Co.  V.  Peterson,  67  S.  W.  Rep.,  133;  Texas  &  P.  By.  Co.  v.  Hemp- 
hill, 38  Texas  Civ.  App.,  435. 

There  being  no  statute  requiring  a  railroad  to  use  ordinary  care 
to  furnish  its  employes  with  a  reasonably  safe  place  in  which  to  do 
their  work,  the  failure  to  use  such  ordinary  care  to  furnish  such 
place  is  not  per  se  negligence.  Missouri  Pac.  Ry.  Co.  v.  Lee,  70 
Texas,  496;  Houston  &  T.  C.  Ey.  Co.  v.  Wilson,  60  Texas,  142; 
Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Anderson,  76  Texas,  244;  Gulf,  C.  & 
S.  P.  Ry.  Co.  V.  Schieder,  88  Texas,  152. 

Said  charge  fails  to  inform  the  jury  that  if  the  condition  of  said 
place  was  the  same  that  it  had  been  for  a  long  time  theretofore, 
which  was  well  known  by  plaintiff  and  not  by  him  believed  or  con- 
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Bidered  dangerous,  plaintiff  would  be  charged  with  whatever  riek 
might  be  ordinarily  incident  to  the  work  at  and  near  such  poiaL 
Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Warner,  22  Texas  Civ.  App.,  172; 
International  &  G,  K.  Ry.  Co.  v.  Johnson,  23  Texas  Civ.  App., 
184;  Miseouri,  K.  &  T.  Ry.  Co.  v.  Rogera,  91  Texas,  55;  San 
Antonio  &  A.  P.  Ry.  Co.  v.  Waller,  65  S.  W.  Rep.,  210;  Missouri, 
K.  &  T.  Ry.  Co.  T.  Walden,  66  S.  W.  Rep.,  584;  Missouri,  K.  &  T. 
Ry.  Co.  V.  Thompson,  11  Teiae  Civ,  App.,  6Gf;  Price  v.  Consumers 
OU  Co.,  14  Texas  Ct.  Rep.,  151;  Galveston,  H.  &  S.  A.  By.  v. 
Udalle,  14  Texas  Ct.  Rep.,  668. 

It  was  reversible  error  to  refuse  the  special  charges,  and  a  general 
presentation  in  the  court'a  charge  of  such  defensive  pleas  will  not 
Buffice,  in  the  face  of  such  special  charges  requested.  Missouri,  K.  & 
T.  Ry.  Co.  V.  McGlamory,  89  Texas,  638;  Missouri,  K.  &  T.  Ry.  Co. 
V.  Rogers,  91  Texas,  58;  Southern  Con.  Co.  v.  Hinkle,  13  Texas  Ct. 
Eep.,  830;  Gulf,  C.  &  S.  F.  Ky.  Co.  v.  Shieder,  88  Texas,  152. 

A  charge  which  presents  the  facts  upon  which  one  party  relies 
at  such  length  and  in  such  manner  as  to  give  them  undue  prominence 
is  improper,  and  cause  for  reversal.  New  York  Land  Co.  v.  Gardner, 
25  S.  W.  Rep.,  739. 

The  fifth  paragraph  of  the  court's  charge  to  the  jury  was  bo  worded 
as  to  mix  and  confuse  the  doctrine  of  assumed  risk  with  that  of 
contributory  negligence,  to  the  injury  of  appellant,  and  to  an  extent 
to  confuse  the  jury.  St.  Louib  S.  W.  Ry.  v.  Rea,  99  Texas,  58; 
Peck  v.  Peck,  99  TeiaB,  10;  Bonnet  v.  Galveston,  H.  &  S.  A.  Ry., 
89  Tc'lHs,  Ti;  Texas  &  N.  0.  Ry.  v.  Bengle,  91  Texas,  287;  Gulf, 
C.  &  S.  F.  Ry.  V.  Gray,  63  S.  W.  Hep.,  929. 

Ap]>ellant  had  the  right  to  have  the  law  bearing  on  issue  of  puTC 
accident  submitted  to  tlie  jury  in  connection  with  the  evidence 
adduced  on  the  trial  going  to  establish  the  same,  and  a  general  pre- 
sentation of  such  an  issue  to  the  jury  by  the  court  was  iasuScient 
Galveston,  H.  &  S.  A.  Ry  Co.  v.  Washington,  94  Texas,  510;  Southern 
Construction  Co.  v.  Hinkle,  13  Texas  Ct.  Rep.,  830 ;  Missonri,  K.  &  T. 
Ry.  Co,  V.  McGlamory,  89  Teias,  638;  Dallas  City  Ry.  Co.  v.  Beeman, 
74  Texas,  291 ;  Missouri,  K.  &  T.  Ry.  Co.  v.  Rogers,  91  Texas, 
58;  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Shieder,  88  Texas,  152. 

Appellant  was  only  required  to  use  ordinary  care  to  furnish  appellw 

a    reasonably    safe    place    in    which    to    do    the    work    aasigneit 

1  by  appellant.     Texas  &  P.  Ry.  Co.  v.  McCoy,  90  Texas,  266; 

&  K.  O.  Ry.  Co.  V.  Black,  44  S.  W.  Rep.,  673;  Texas  Midland 

Taylor,  44  S.  W.  Rep.,  862. 

■  court  committed  reversible  error  in  refusing  to  give  special 
!  No.  2  asked  for  by  defendant.  Texas  &  P.  Ry.  Co.  v.  McCov, 
^las,  266;  Texas  Midland  Ry.  v.  Taylor.  44  S.  W.  Eep.,  89i; 
C.  &  S.  F.  Ry.  V.  Wells,  81  Texas,  686. 

ter  article  J3I7,  Sayles  Revised  Civil  Statutes,  the  Judge  presid- 
;  the  trial,  when  he  gives  a  general  charge  to  the  jury,  is  re- 
.  to  personally  draw  and  prepare  such  charge. 

n  Sharp  and  Templeton  &  Harding,  for  appellee. — Appellee  was 
over  the  ground  except  at  night  and  then  was  engaged  in  his 
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work.  There  is  not  a  particle  of  evidence  that  appellee  had  any  knowl- 
edge of  the  obstructions.  Missouri,  K.  &  T.  By.  Co.  v.  Keefe,  84  S. 
W.  Eep.,    680. 

The  charge  of  the  court  as  contained  in  paragraph  5  is  as  favorable 
as  appellant  was  entitled  to^  or  more  so.  A  servant  is  not  charged 
with  ordinary  care  to  discover  danger.  Texas  &  P.  By,  Co.  v.  Archi- 
bald, 170  IT.  S.,  665;  Houston  &  T.  C.  By.  Co.  v.  Turner,  91 
S.  W.  Bep.,  665;  St.  Lraa  ft  S.  F.  By.  ▼.  Doyle,  96  8.  K.  Bm^ 
461. 

KEY,  Associate  Justioe. — On  the  night  of  March  33,  1904,  E. 

Grych,  while  acting  as  foreman  of  the  night  switching  crew  at 
Ennis,  Texas,  in  the  yards  of  the  Houston  &  Texas  Central  Bailroad 
Company,  stnmhled  and  fell  down  and  the  wheels  of  an  engine 
passed  over  one  of  his  feet,  injuring  it  to  such  an  extent  as  required  its 
amputation.  Thereafter  he  brought  this  suit  against  the  Houston 
&  Texas  Central  Bailroad  Company  and  the  Texas  Midland  Bailroad, 
seeking  to  recover  damages,  and  alleging  that  his  injuries  were  caused 
by  tiie  negligence  of  the  two  defendants.  As  the  verdict  and  judg- 
ment were  in  favor  of  the  Texas  Midland'  'Bailroad,  it  is  unnecessary 
to  make  any  further  statement  as  to  it. 

The  plaintiff  charged  in  his  petition  that  while  he  was  walking 
alongside  of  the  transfer  track,  in  the  performance  of  his  duty, 
he  stumbled  on  some  cinder,  stone,  rocks,  sand,  coal,  clinker,  gr«^ 
and  other  hard  substances,  and  the  unevenness  of  the  ground,  care- 
lessly, negligently  and  unskillfuUy  left  there  by  the  agents  and 
officers  of  the  defendants. 

The  Houston  &  Texas  Oentral  Bailroad  Company  went  to  trial 
upon  an  answer  containing  a  general  demurrer,  general  denial,  pleas 
of  contributory  negligence,   assumed  risk  and   unavoidable   accident. 

The  trial  resulted  in  favor  of  the  Texas  Midland  Bailroad,  and  in 
favor  of  the  plaintiff  against  the  H.  &  T.  C.  Bailroad  Co.  for 
$6,090,  and  defendant  has  appealed. 

After  stating  the  law  in  general  terms  and  with  substantial  cor- 
rectness, the  court  instructed  the  jury  as  follows: 

"4th.  Now  if  you  find  from  the  evidence  that  the  plaintiff  L. 
Grych,  was  in  the  employ  of  the  defendant  as  foreman  of  a  switch- 
ing crew  in  the  vards  at  Ennis,  and  vou  further  believe  from  the 
evidence  that  the  defendant,  Houston  &  Texas  Central  Bailroad  Com- 
pany allowed  or  permitted  obstructions  along  near  the  west  side 
of  ^  what  is  called  the  Midland  transfer  track  in  the  Eimis  yards, 
Baid  obstructions,  if  any,  consisting  of  clinkers,  or  cinders  or  coal, 
or  mound,  pile  or  heap,  and  you  further  believe  that  to  so  allow  or 
permit  said  obstructions,  if  anv,  constituted  negligence,  as  that  term 
has  been  herein  defined,  and  that  the  presence  of  said  obstructions, 
5f  any,  made  said  place  one  that  was  not  reasonably  safe  for  plaintiff 
to  work,  while  discharging  his  duties  in  his  employment,  and  you 
farther  believe  from  the  evidence  that  plaintiff  while  so  in  the  dis- 
diarge  of  his  duties,  if  he  was,  struck  his  foot  against  said  obstruc- 
tions, or  any  of  them,  as  named  above,  without  any  fault  on  his  part, 
and  that  he  was  thereby  caused  to  stumble  and  fall,  and  that  by  reason 
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of  his  stumbling  and  falling,  his  foot  was  caused  to  go  upon  the  nil 
of  the  railroad,  resulting  in  the  injury  to  said  foot,  so  that  it  became 
necessary  to  amputate  the  same,  and  you  further  beUere  from  the 
evidence  that  such  negligence,  if  any  there  was,  proximately  cauaed 
plaintiff's  injur)^  then  you  will  find  for  plaintiff,  unless  you  find  for 
the  defendant  under  the  other  instructions  hereinafter  given  yon. 

''5th.  On  the  other  hand,  if  you  believe  from  the  evidence  that  the 
place  at  which  plaintiff  was  at  work  at  the  time  he  was  injured, 
was  a  reasonably  safe  place  for  him  to  discharge  his  duties;  or  if 
you  find  from  the  evidence  that  stumbling  over  a  clinker,  cinden, 
coal,  mound,  pile  or  heap,  or  any  of  them,  if  he  did,  was  not  ftie 
proximate  cause  of  plaintiff's  injury;  or  if  you  believe  that  de- 
fendant did  not  know  of  the  presence  of  said  obstructions,  if  any, 
and  by  the  exercise  of  ordinary  care  would  not  have  known  thereof; 
or  if  you  believe  from  the  evidence  that  plaintiff's  injuries  were  the 
result  of  the  risks  ordinarily  incident  to  the  work  in  which  he  was 
engaged;  or  if  you  believe  from  the  evidence  that  the  obstructioiB 
above  named,  if  any,  or  any  of  them,  caused  plaintiflE  to  stumHe 
and  thereby  get  injured,  but  yet  you  believe  that  the  presence  of 
said  obstructions,  if  any,  at  the  time  and  place  he  was  injured,  were 
so  patent  and  open  to  observation  that  an  ordinarily  prudent  person, 
performing  the  duties  plaintiff  was  then  discharging,  would,  in  the 
exercise  of  ordinary  care  for  his  own  safety,  have  discovered  and 
avoided  the  danger,  if  any  there  was;  or  if  you  believe  from  the 
evidence  plaintiff  knew  of  the  presence  of  said  obstructions,  if  any; 
or  if  you  believe  from  the  evidence  that  plaintiff's  injuries  were  the 
result  of  an  accident,  by  which  is  meant  that  neither  plaintiff  nor  de- 
fendant has  been  shown  by  the  evidence  to  have  been  guilty  of  n^- 
gence,  which  was  the  proximate  cause  of  said  injury;  or  if  yon 
fail  to  find  from  the  evidence  that  plaintiff  stumbled  and  fell  orer 
the  obstructions,  if  any,  as  herein  charged,  or  any  of  them,  bnt 
believe  from  the  evidence  that  he  was  upon  the  incline,  if  any, 
between  the  two  tracks,  and  slipped  and  fell,  or  that  he  attempted 
to  get  upon  the  footboard  of  the  engine  and  foil,  thereby  causing  his 
injuries;  or  if  you  find  from  the  evidence  and  believe  tiat  plaintiff's 
injuries  were  caused  by  a  failure  on  his  part  to  exercise  such  ordinary 
care  for  his  own  safety  as  a  person  of  ordinary  prudence  engaged 
in  the  same  service  would  have  exercised,  then  upon  your  finding 
any  one  or  more  of  the  events  mentioned  in  the  several  subdivisiona 
of  this  clause  of  the  charge,  you  will  return  a  verdict  for  the  defend- 
ant." 

These  paragraphs  of  the  charge  are  assailed,  among  other  reasons, 
upon  the  contention  that  they  discriminate  in  favor  of  the  plaintiff, 
presenting  his  theory  expressly,  positively  and  elaborately,  and  the 
defendant's  only  abstractly  and  categorically,  thereby  giving  undue 
prominence  to  the  facts  relied  on  by  the  plaintiff,  and  practically  ig- 
noring the  defenses  relied  on  by  the  defendant.  In  our  opinion  this 
criticism  is  without  merit.  It  is  not  perceived  how  any  disinter- 
ested and  fair-minded  juror  could  find  anything  in  these  panigra^^s 
of  the  charge  upon  which  to  base  such  a  construction.    We  fed  quite 
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sure  that  the  jury  placed  no  such  constmction  upon  them,  and  the 
assignment  urging  ihe  complaint  referred  to  is  overruled. 

There  are  quite  a  number  of  other  assignments  complaining  of  the 
Courtis  charge  and  of  the  refusal  of  requested  instructions.  We 
find  no  positive  error  in  the  charge  given  by  the  court.  In  the  main, 
those  requested  by  appellant  related  to  phases  of  the  case  already  suflB- 
ciently  covered  by  the  court's  charge.  Some  of  them  were  properly 
refused  because  they  were  not  correct  statements  of  the  law. 

Concerning  appellant's  requested  instruction  No.  2,  which  is  pre- 
sented under  the  fifteenth  assignment  of  error,  we  have  encountered 
some  difiBculty.  It  was  intended  to  supply  an  omission  and  apply 
the  law  to  a  particular  phase  of  the  case  with  more  particularity 
and  in  more  specific  terms  then  did  the  general  charge  given  by 
the  court.     That  charge  reads  as  follows: 

'TTou,  in  addition  to  the  charge  just  given,  are  also  instructed: 
That  if  you  believe  that  the  defendant  used  ordinary  care  in  fur- 
nishing tiie  plaintiff  a  reasonably  safe  place  to  perform  his  duties 
as  switch  foreman,  then  the  defendant  has  not  been  negligent  in  the 
performance  of  its  durfcy  to  the  plaintiff,  and  can  not  be  held  to  any 
liability  on  account  of  the  injury  suffered  by  the  plaintiff,  of  which 
he  complains  in  this  case.'' 

As  a  general  rule,  to  entitle  the  complaining  litigant  to  a  reversal 
on  account  of  the  refusal  of  a  requested  instruction,  it  must  appear 
that  such  instruction  was  free  from  ambiguity  and  not  susceptible 
of  a  misleading  construction.  The  charge  under  consideration  uses 
the  language  **in  furnishing  the  plaintiff  a  reasonably  safe  place 
to  perform  his  duties  as  switch  foreman."  Charges  somewhat  similarly 
framed  have  been  held  to  constitute  reversible  error,  upon  the  theory 
that  they  were  susceptible  of  the  construction  that  the  court  assumed 
the  existence  of  a  controverted  fact.  It  is  possible  that  the  jury 
might  have  construed  the  words  "in  furnishing  plaintiff  a  reasonably 
safe  place/'  etc,  as  assuming,  or  at  least  intimating,  that  the  de- 
fendant had  furnished  the  plaintiff  a  reasonably  safe  place  to  perform 
his  duties.  (Texas  Central  Bailroad  Co.  v.  Waldie,  18  Texas  Ot. 
Rep.,  60;  Missouri,  K.  &  T.  By.  Co.  v.  Williams,  17  Texas  Civ. 
App.,  676;  St.  Louis  S.  W.  By.  Co.  v.  Smith,  63  S.  W.,  1065.)  For 
this  reason  we  have  reached  the  conclusion  that  appellant  is  not 
entitled  to  have  the  case  reversed  because  of  the  refusal  of  the 
instruction  referred  to. 

On  all  the  questions  of  fact  submitted  to  the  jury  there  is  ample 
evidence  supporting  the  verdict.  In  the  motion  for  a  new  trial  it  was 
charged  that  one  of  the  plaintiff's  attorneys  wrote  the  charge  which 
w«s  given  by  the  court  to  the  jury,  and  vt  is  claimed  that  the  case 
should  be  reversed  for  that  reason,  in  connection  with  the  fact  that 
the  attorney  referred  to  told  the  jury  in  his  closing  argument  that 
if  the  charge  did  not  contain  a  particular  word  he  was  willing  for 
them  to  find  a  verdict  for  the  defendant.  We  are  of  opinion  that 
the  matters  here  complained  of  do  not  entitle  appellant  to  a  reversal 
of  the  judgment.  In  so  far  as  the  right  to  have  the  case  reversed 
is  concerned,  it  is  immaterial  who  prepared  the  charge.  It  was  signed 
by  the  trial  judge  and  read  to  the  jury  by  him,  and,  by  sudi  action, 
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it  became^  in  law,  the  charge  given  by  him  to  the  jury.  It  was  proper 
under  the  pleadings  and  evidence  for  the  charge  to  contain  as  it  did 
the  word  which  the  plaintiff's  attorney  told  the  jury  it  would  contain; 
and  therefore  we  fail  to  see  that  harm  was  committed  in  that  lespeci 
The  defendant's  counsel,  with  equal  certainty,  could  have  told  the 
jury  that  the  charge  would  contain  certain  words,  although  they 
may  not  have  seen  it. 

No  reversible  error  has  been  shown  and  the  judgment  is  afi&rmed. 

Affirmed. 

Writ  of  error  refused. 


Olue    Sohuelleb   v.    San    Antonio   &   Aeansas    Pass    Bailwat 

Company. 

Decided  May  15,  1907. 

1. — Bailroad— Damage  to  Property— Limitation. 

Limitation  begins  to  run  against  a  claim  for  damages  to  adjacent  priyate 
property  not  necessarily  from  the  time  the  railroad  is  constructed,  but  from 
the  time  when,  by  reason  of  the  use  to  which  the  road  is  put,  the  property  is 
damaged. 

8. — Same. 

Where  a  railroad  company  constructed  a  spur  track  near  plaintiff's  prop- 
erty and  used  the  same  only  occasionally  and  for  light  trains  from  whidi  no 
injury  resulted  to  said  property,  but  afterwards  extended  the  track  so  as  to 
connect  with  the  main  line  of  another  railroad  and  used  it  as  a  thoroughfare 
for  long  and  heavy  trains  whereby  plaintiff's  property  was  damaged,  plaintiff's 
cause  of  action  did  not  arise  until  the  damage  accrued,  and  the  period  of 
limitations  should  be  computed  from  that  time. 

Appeal  from  the  Gist  District  Courts  Harris  County.  Tried 
below  before  Hon.  Norman  G.  Kittrell. 

Byers  S  Byers,  for  appellant. — ^Where  the  injuries  complained  of, 
and  whicb  caused  damage  to  the  property,  did  not  arise  out  of  the  act 
of  constructing  the  railroad  track,  but  from  the  use  subsequently 
made  of  such  track,  and  such  damages  from  the  user  occurred  within 
the  period  of  two  years  prior  to  the  filing  of  plaintiff's  petition, 
the  owner  is  entitled  to  recover  for  such  injuries.  Grossman  v.  Hous- 
ton, 0.  L.  &  M.  P.  Bv.  Co.,  99  Texas,  641 ;  Gulf,  W.  T.  P.  Ry.  Co. 
V.  Goldman,  28  S.  W.  Bep.,  267;  Gainesville,  H.  &  W.  Ry.  Co. 
V.  Hall,  78  Texas,  170;  Water  Works  v.  Kennedy,  70  Texas,  239;  Back- 
house V.  Bonomi,  9  H.  L.  Oases,  503  (cited  and  explained  in  Water 
Works  V.  Kennedy,  supra) ;  Doran  v.  Seattle,  54  L.  B.  A.,  535; 
Sutherland  Dam.  (2d  ed.),  sec.  1037;  Wood's  Law  of  Nuisances  (2d 
ed.),  sec.  865;  19  Am.  &  Eng.  Ency.  Law  (2d  ed.),  195  and  200; 
21  Am.  &  Eng.  Ency.  Law  (2d  ed.),  724  and  735,  also  698;  10  Am. 
&  Eng.  Ency.  Law  '(2d  ed.),  1114. 

Baker,  Bolts,  Parker  &  Garwood,  for  appellee. — ^The  undisputed 
evidence  showed  that  the  track  of  the  defendant  was  laid  alongside 
of  plaintiffs  property  in   1895;  that  trains  were  operated  over  it 
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from  that  time  on;  that  plaintiffs  property  was  damaged  as  soon 
as  the  tracks  were  laid,  and  the  canse  of  action  set  up  in  the 
petition  was  barred  by  limitation.  3  Elliott  on  Eailroads,  pp.  1453, 
1409;  White  v.  Chicago,  etc.,  B.  B.  Co.,  122  Ind.,  317;  10  Am.  & 
Eng.  Encyc.  of  Law,  1173;  Wood's  Eailway  Law,  p.  896;  Sullivan 
V.  Missouri,  K.  &  T.  By.  Co.  of  Texas,  68  S.  W.  Bep.,  745. 

PLY,  Associate  Justice. — Appellant  instituted  suit  to  recover 
damages  arising  from  the  manner  in  which  appellee  used  its  track 
which  was  constructed  from  twenty-five  to  fifty  feet  from  her  houses 
in  the  city  of  Houston.  She  alleged  that  previous  to  1903  the  use 
of  the  track  and  operation  of  the  cars  of  appellee  were  not  injurious, 
but  that  since  February,  1903,  appellee  had  changed  the  use  of 
its  track  in  such  a  manner  as  to  greatly  damage  her  property.  The 
damages  to  the  property  were  alleged  in  detail.  Appellee  answered 
by  general  and  special  exceptions,  general  denial  and  plea  of  limitation 
of  two  years. 

After  hearing  the  evidence  the  court  charged  the  jury  as  follows: 
"The  petition  of  plaintiflf  shows  that  the  injury  of  which  she 
complaina  was  done  about  eight  years  after  the  road  was  placed  near 
her  property  and  the  proof  shows  that  there  was  some  depreciation 
of  the  value  of  the  property  as  soon  as  the  road  was  laid;  she  there- 
fore had  a  right  of  action  at  that  time  and  a  recovery  then  would 
have  included  all  the  damages  she  now  sues  for,  therefore,  although 
the  uncontradicted  proof  shows  damage  to  her  property,  the  law  is 
that  limitation  has  barred  her  action.  You  will,  therefore,  return 
your  verdict  for  the  defendant.*'  In  response  to  that  charge  a  verdict 
was  returned  for  appellee  and  judgment  rendered  thereou. 

The  evidence  clearly  indicated  that  the  road  was  built  in  1895 
within  thirty  to  fifty  feet  of  appellant's  property,  and  was  used  as 
a  kind  of  spur  or  switch  that  went  to  a  packing  house  and  compress, 
but  it  was  afterward  connected  with  the  Southern  Pacific  and  in 
the  fall  of  1902,  the  company  began  to  use  it  for  heavy  traffic  and 
the  vibrations  which  caused  the  damage  began  and  increased  until  in 
1904  when  more  trains  were  put  on  and  the  spur  waa  used  as  a 
main  track,  and  then  one  cottage  was  jarred  oflE  of  its  brick  pillars, 
the  wallpaper  was  cracked,  the  doors  so  shaken  that  they  would  not 
shut  and  one  house  was  made  a  wreck.  It  was  testified  by  appellant 
that  the  damages  had  arisen  from  a  change  in  the  manner  in  which 
the  road  was  used  diflFerent  from  that  in  which  it  was  used  for 
several  years  after  its  construction. 

The  claim  in  this  case  is  that  neither  the  original  construction 
of  the  spur  track,  nor  its  change  into  a  connection  with^  another 
railroad,  damaged  or  injured  appellant's  property,  and  that  if  it  did 
she  is  not  suing  for  damages  arising  from  such  construction,  but  for 
damages  arising  from  the  manner  in  which  the  railroad  was  used  long 
after  its  construction.  The  evidence  of  appellant  showed  that  the 
orirfnal  construction  of  the  railroad  in  close  proximity  to  her  houses 
did  not  cause  any  inconvenience,  and  if  her  evidence  is  to  be  credited 
there  was  no  damage  to  her  houses  until  in  the  fall  of  1902  when 
^pellee  first  began  to  use  double  headers. 
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There  can  be  no  doubt  that  if  any  inquiry  resulted  to  appellant 
from  the  construction  of  the  track  in  proximity  to  her  property  the 
injury  was  a  permanent  one  and  appellant  had  the  right  at  the  time 
of  construction  to  sue  for  and  recover  all  damages  that  had  accrued 
or  that  might  accrue  from  such  construction,  and  it  might  be,  al- 
though we  do  not  so  hold,  that  such  damage  would  include  all  items 
resulting  from  smoke,  jarring  of  the  building  and  inconvenience 
from  noises  from  the  use  of  such  track  for  its  original  purpose, 
namely,  as  a  spur  running  to  a  cotton  compress.  The  contention  is, 
however,  that  the  construction  of  the  spur  track  carried  with  it 
all  prospective  damages  that  might  arise  years  thereafter  when  the 
spur  was  changed  into  a  line  connecting  the  line  of  appellee  with  a 
great  system  of  railroads  and  when  the  uses  were  changed  from  the 
transportation  of  a  few  cars  daily  to  and  from  the  compress  to  a 
thoroughfare  for  mighty  trains  hauled  by  two  engines. 

The  rule  is  that  the  cause  of  action  and  the  damages  recoverable 
therefor  are  an  entirety.  The  party  injured  must  demand  all  the 
damages  which  he  has  suffered  or  will  suffer  from  the  wrongful  act  of 
which  he  makes  complaint.  When  the  injury  arises  from  the  construc- 
tion of  a  railway,  which  is  necessarily  permanent,  in  its  character  and 
for  which  the  entire  damages  might  be  had  in  one  action,  the  statute  of 
limitation  will  begin  to  run  from  the  time  of  such  construction. 
Lyles  V.  Texas  &  N.  0.  Ry.,  73  Texas,  95.  The  case  of  Houston 
Water  Works  v.  Kennedy,  70  Texas,  233,  is  cited  with  approval 
in  the  Lyles  case,  and  in  it  the  English  case  of  Backhouse  v.  Bonomi 
(9  H.  L.  Cases,  503)  is  approved.  In  the  English  case  the  plaintiff 
owned  a  house  under  which  the  defendant  owned  and  worked  a  mine 
as  he  did  under  contiguous  property.  While  working  under  the 
contiguous  lands,  the  defendant  removed  the  pillars  which  supported 
the  earth  and  caused  the  contiguous  land  to  sink  intil  it  affected  the 
plaintiff's  land  on  which  his  house  stood.  More  than  six  years  after 
the  land  of  the  plaintiff  began  to  be  affected,  but  in  less  than  six  years 
after  the  house  was  damaged  the  suit  was  brought,  and  the  House  of 
Lords  held  that  the  cause  of  action  did  not  accrue  until  the  injury 
to  the  house  was  sustained.  In  the  Kennedy  case  it  was  held  that 
when  an  act  is  in  itself  lawful  as  to  the  person  who  bases  an  action 
on  subsequent  injuries  conseqtient  upon  the  act,  the  cause  of  action 
does  not  accrue  until  the  injury  is  sustained. 

In  the  case  now  before  this  court,  appellee  had  built  its  road  over 
its  own  land  in  proximity  to  the  land  of  appellant,  as  it  had 
the  right  to  do,  and  it  afterwards  extended  the  road  so  as  to  connect 
with  another  railroad,  as  it  was  authorized  to  do.  The  building 
of  the  road  and  its  extension  was  not  of  itself  a  nuisance.  When 
that  road  was  built  and  when  extended  not  a  single  right  of  appellant 
had  been  invaded  and  appellant  had  no  cause  of  action  against  ap- 
pellee. It  would  be  preposterous  to  hold  that  ttie  cause  of  action 
accrued  at  that  time  when  there  was  absolutely  no  injury  inflicted. 
For  what  would  appellant  have  sued?  For  the  road  being  constructed 
on  appellee's  own  land?  That  could  not  have  formed  the  basis 
for  an  action.  For  noise  and  vibration?  Appellant  swore  that  there 
was    none.      If   the    evidence    of    appellant    is    to    be    credited,    and 
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iha-t  is  a  qneation  to  be  determined  by  a  jury  and  not  by  a  court, 
no  injury  was  inflicted  upon  her  property  until  the  fall  of  1902, 
and  consequently  until  that  time  she  had  no  cause  of  action.  x\ustin 
&  N.  W.  By.  V.  Anderson,  79  Texas,  427;  Kruegel  v.  Trinity  Cem- 
etery Co.    (Texas  Civ.  App.),  63   S.  W.  Rep.,  652. 

The  injuries,  claimed  by  appellant  to  have  been  inflicted  by  ap- 
pellee upon  her  property,  were  dependent  upon  the  use  made  by 
appellee  of  its  railroad,  and  were  not  continuous  and  permanent 
injuries  arising  from  the  construction  of  the  railroad,  but  if  con- 
tinuous and  permanent  they  arose  from  a  use  of  the  railroad  that 
was  not  begun  until  a  time  within  two  years  of  the  institution  of 
the  suit  These  facts  bring  it  within  the  purview  of  Gainesville, 
H.  &  W.  By.  V.  Hall,  78  Texas,  169,  in  which  it  is  held  that  the 
prosecution  of  a  business  by  a  person  upon  his  own  land  which  by 
reason  of  the  smoke,  noise  and  vibration  caused  by  the  operation  of 
powerful  machinery  materially  diminished  the  value  of  the  land 
of  another,  is  a  nuisance.  In  that  case  the  railroad  company  took 
no  part  of  the  complainant^s  land,  but  constructed  its  road  about 
twenty-six  feet  from  it,  and  the  damages  were  claimed  by  reason 
of  the  vibration,  noise,  smoke,  noxious  vapors,  and  cinders  incident  to  the 
running  of  trains  over  the  road.  In  speaking  of  such  a  case  it  was 
said  in  Gulf,  W.  T.  &  P.  By.  v.  Goldman,  8  Texas  Civ.  App., 
259:  *TVliile  the  condition  which  caused  the  injuries  to  appellant 
was  in  its  nature  permanent,  the  injuries  themselves  were  occasional 
and  recurring.*'  The  cases  of  City  of  Houston  v.  Parr  (Texas  Civ. 
App.),  47  S.  W.  Bep.,  393,  and  Galveston,  H.  &  S.  A.  By.  v.  Miller 
(Texas  Civ.  App.),  93  S.  W.  Bep.,  177,  will  serve  to  throw  some  light 
on  the  points  at  issue. 

In  the  the  case  of  Grossman  v.  Houston,  0.  L.  &  M.  P.,  92  S. 
W.  Bep.,  836,  the  road  was  built  in  1889.  It  was  lawfully  and 
properly  constructed  and  such  construction  caused  no  damage  to  the 
plaintiff.  In  that  case  as  in  this  the  business  over  the  road  became 
heavier  and  the  discomfort  and  annoyance  to  those  occupying  con- 
tiguous property  were  greatly  increased.  The  plaintiff  obtained 
judgment  for  damages  arising  from  the  use  of  the  railroad,  but 
on  appeal  to  the  Court  of  Civil  Appeals  the  judgment  was  reversed 
and  judgment  rendered  for  the  railway  company  on  the  ground  that 
the  cause  of  action  was  barred  by  limitation  of  two  years.  The 
Supreme  Court  reversed  the  judgment,  saying:  'TThe  damages  sued 
for  in  this  case  did  not  arise  until  within  two  years  prior  to  the 
institution  of  this  suit,  and  did  not  arise  out  of  the  act  of  con- 
struoting  the  railway  track  in  the  street,  but  from  the  use  that  was 
subseauently  made  of  that  track  and  is  strictly  in  the  line  of  Bailway 
V.  Goldman,  before  cited.''  The  court  held  that  the  depreciation  of 
the  value  of  the  property  was  recoverable  xmder  article  1,  section  17,  of 
the  State  Constitution.    That  case  is  decisive  of  this. 

The  court  erred  in  instructing  the  jury  to  return  a  verdict  for 
appellee,  and  the  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 
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Beaumont  Traction  Company  v.  W.  H.  Edge. 

Decided  May  15,  1907. 

1. — ^Praotioe — ^Rule  81  Enforoed. 

When  no  reference  is  made  to  the  pages  of  the  record  where  the  eyidoioe, 
set  out  in  a  statement,  may  he  found,  an  assignment  of  error  based  upon  sudi 
evidence,  will  not  be  considered. 

S. — ^Penonal   Injvrlei— Meainre   of   Bamage — Charge. 

In  a  suit  for  personal  injuries,  a  charge  which,  after  telling  the  jury 
if  its  verdict  should  be  for  the  plaintiff  to  assess  his  damages  at  such  sum  of 
money  as,  if  paid  now,  would  fairly  compensate  him  for  the  injury  sustained, 
then  enumerates  the  elements  of  damages  to  be  considered  in  estimating  them,  is 
not  obnoxious  to  the  objection  that  it  authorized  double  damages. 

Appeal  from  the  District  Court  of  Jeflferson  County.  Tried  below 
before  Hon.  L.  B.  Hightower^  Jr. 

Chester  &  Da  Ponie,  for  appellant. — ^The  court  erred  to  the  preju- 
dice of  appellant  in  its  charge  to  the  jury  on  the  measure  of  damages, 
in  that  the  charge  is  confusing  and  misleading,  and  permits  the 
recovery  of  double  damages.  Texas  &  N.  0.  Ky.  v.  McCraw,  16 
Texas  Ct.  Bep.,  368;  Missouri,  K.  &  T.  By.  v.  Hannig,  91  Texas, 
347;  International  &  G.  N.  By.  v.  Butcher,  84  S.  W.  Bep.,  1052; 
International  &  G.  N.  By.  v.  McVey,  12  Texas  Ct.  Bep.,  992 ;  Galves- 
ton, H.  &  S.  A.  By.  V.  Perry,  10  Texas  Ct.  Bep.,  669;  Missouri, 
K.  &  T.  By.  V.  Nesbit,  13  Texas  Ct.  Bep.,  656;  Texas  B.  Co.  t. 
Dickey,  49   S.  W.  Sep.,   935. 

A  servant  assumes  the  risk  of  injury,  not  only  from  such  defects  in 
the  appliances  with  which  he  is  working  as  he  actually  knows,  but  he 
also  assumes  the  risk  of  injury  from  such  defects  (though  not  actually 
known)  as  should  have  become  known  to  him  while  using  ordinary  care 
in  the  discharge  of  the  duties  of  his  employment.  Bennett  v.  Galveston, 
H.  &  S.  A.  By.  Co.,  89  Texas,  75 ;  Missouri,  K.  &  T.  B.  Co.  v.  Hannig, 
91  Texas,  347;  Texas  P.  Co.  v.  Poe,  74  S.  W.  Bep.,  663;  St.  Louis 
&  S.  W.  B.  Co.  V.  Barrett,  72  S.  W.  Bep.,  884;  San  Antonio  &  A. 
P.    B.    Co.    V.   Waller,    65    S.    W.    Bep.,    210. 

Lovejoy  &  Parker  and  Martin  &  Martin,  for  appellee. 

NEILL,  Associate  Justice. — Suit  by  appellee  against  appellant 
to  recover  $20,000  damages  for  personal  injuries  alleged  to  have 
been  inflicted  by  the  negligence  of  defendant.  The  substance  of 
plaintiff^s  petition  is,  that  while  employed  and  acting  in  the  ca- 
pacity of  conductor,  he  was  ordered  by  defendant's  superintendent 
to  take  the  front  end  of  the  car  and  operate  it  as  motorman;  that 
while  operating  the  car  in  obedience  to  the  order  it  became  hifl 
duty  to  stop  it,  and,  endeavoring  to  do  so,  he  applied  and  set  the 
brake  with  the  appliances  provided  for  thait  purpose,  when  the 
ratchet  slipped  and  released  the  brake,  forcing  the  brake-handle  to 
fly  around  and  strike  him  with  great  force,  thereby  injuring  him.  That 
the  cause  of  the  ratchet's  slipping  was  its  bolts  and  fastenings  had 
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become  worn  and  loosened  and  would  not  hold  when  the  brake  was 
set ;  that  defendant  was  negligent  in  famishing  plaintiff  a  car  equipped 
with  such  defective  appliances^  and  that  such  negligence  was  the 
proximate  cause  of  his  injuries.  The  defendant  pleaded  a  general 
denial,  that  plaintiff  was  a  volunteer  in  operating  the  car  as  motorman^ 
assiimed  risk  and  contributory  negligence.  The  trial  of  the  case  re- 
sulted in  a  verdict  and  judgment  in  favor  of  plaintiff  for  $500. 

Conclusions  of  fact — ^The  assignments  of  error  attack  the  suffi- 
ciency of  the  evidence  to  sustam  the  judgment  on  the  grounds: 
(1)  that  it  does  not  show  the  alleged  defects  in  the  appliances  of 
tibe  car;  (2)  that,  if  there  were  such  defects,  they  were  necessarily 
known  to  plaintiff  and  he  assumed  the  risk  of  such  defects;  and  (3) 
that  the  preponderance  of  the  evidence  shows  that  plaintiff  was  a 
volunteer  motorman.  After  reading  the  evidence,  we  have  concluded 
that  it  is  sufficient  to  sustain  the  judgment  on  all  these  issues.  We 
therefore  overrule  the  third,  fourth  and  fifth  assignments  of  error. 

Conclusions  of  Law. — 1.  The  first  assignment  of  error  complains 
that  the  court  erred  in  overruling  defendant's  motion  for  a  new  trial 
on  the  ground  that  one  of  the  jurors  was  not  a  qualified  voter,  in 
that  he  had  not  resided  in  Jefferson  County  six  months  when 
the  case  was  tried.  The  assignment  can  not  be  considered  because  there 
is  nothing  in  the  record  to  sustain  it  or  the  proposition  advanced. 
While  the  statement  subjoined  to  the  proposition  in  appellant's  brief 
recites  certain  testimony  as  that  of  one  of  the  jurors,  which,  if  in 
the  record,  would  be  pertinent,  no  reference  is  made  to  the  pages 
of  the  record,  as  is  required  by  rule  31,  to  show  where  it  can  be 
found. 

2.  The  second  assignment  of  error  complains  of  the  tenth  para- 
graph of  the  charge  which  presents  the  measure  of  damages,  the  ob- 
jection urged  being  that  it  authorizes  a  double  recovery.  The  para- 
graph, after  telling  the  jury  if  its  verdict  should  be  for  plaintiff 
to  assess  his  damages  at  Such  sum  of  money  as,  if  paid  now,  will 
fairly  compensate  him  for  the  injury  received  by  him,  lien  enumerates 
the  elements  of  damages  to  be  considered  in  establishing  them.  This 
was  proper  and  not  obnoxious  to  the  objection  that  it  authorized 
double  damages.  Gulf,  C.  &  S.  F.  Ey.  v.  Garrett,  99  S.  W.  Eep., 
162;  Gulf,  C.  &  S.  F.  By.  v.  Harritt,  80  Texas,  75. 

This  disposes  of  all  the  assignments  of  error  adversely  to  appellant, 
and  requires  an  affirmance  of  the  judgment. 

Affirmed. 

Writ  of  error  refused. 


John   McAllen   et  al.   v.   Manuel   Alonzo  et  al. 

Decided  May  15,   1907. 

1. — ^Title — Common  Sonroe— Limitation — Evidence. 

In  a  suit  of  trespass  to  try  title,  where  the  parties  claim  under  a  common 
source,  the  plaintiff's  deed  being  prior,  and  the  defendant  pleads  limitation,  the 
burden  is  on  the  defendant  to  estieiblish  such  defense.  Evidence  considered,  and 
held  insufficient  to  show  that  plaintiff's  suit  was  barred  by  limitation. 

Vol.  XLVI.  .Civil— 20. 
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S. — Bftme — ^PotsMiion  by  OraAtor. 

The  mere  fact  that  a  grantor  remaiiia  in  possession  of  the  premises  con- 
veyed will  not  support  an  inference  of  law  that  his  possession  was  adyerse  to 
his  grantee  from  the  date  of  the  conreyance. 

8. — ^Limitation — ^Diimliial  of  Suit. 

The  filing  of  a  suit  which  is  afterwards  dismissed  for  the  want  of  prose- 
eution  will  not  interrupt  the  statute  of  limitation. 

4. — Oral  Znitmotion. 

The  giving  of  a  peremptory,  instruction  orally,  is  not  necessarily  rerersible 
error. 

Appeal  from  the  Bktrict  Court  of  Cameron  Comity.  Tried  below 
before  Hon.  Stanley  Welch. 

J.  D.  Childs,  for  appellants. — ^The  court  erred  in  peremptorily  in- 
structing the  jury,  orally,  at  the  conclusion  of  plaintiflPs  evidence, 
and  before  defendants  had  offered  any  evidence,  to  return  a  verdict 
in  favor  of  the  defendants,  and  in  receiving  said  verdict,  and  render- 
ing judgment  thereon  for  the  defendants.  Boemer  v.  Meyers,  17  S.  W. 
Rep.,  697;  Mims  v.  Bafel,  73  Texas,  300;  Batts'  Bevised  Statutes, 
art.  3196,  and  notes;  Mayers  v.  Paxton,  78  Texas,  196,  199;  Simonton 
V.  Mayblum,  69  Texas,  9;  Hussey  v.  Moses,  70  Texas,  42;  McCord  v. 
Stem,  61  S.  W.  Bep.,  341;  Johnson  v.  Cheney,  17  Texas,  336,  339; 
Davis  V.  Terry,  33  Texas,  426 

James  B.  Welts  and  A.  I.  Hudson,  for  appellees. 

NEILL,  Associate  Justice. — ^The  plaintiffs,  John  McAllen,  James 
B.  McAllen  and  John  Young,  Jr.,  filc^  their  original  petition  in  this 
case  on  November  14,  1904,  against  Manuel  Alonzo  in  the  form  of 
an  action  of  trespass  to  try  title  to  thirty-seven  acres  of  land  specifical- 
ly described  therein.  After  the  essential  allegations  in  an  action  of  this 
character,  the  petition  alleged:  "That  on  July  11,  1890,  Salome 
McAllen,  now  deceased,  joined  by  her  husband,  John  McAllen,  the 
above  named  plaintiffs,  filed  their  suit  in  the  District  Court  in  and  for 
the  Twenty-eighth  Judicial  District  of  Cameron  County,  Texas, 
against  the  said  Manuel  Alonzo,  the  number  of  said  suit  being 
1599,  it  being  an  original  suit,  and  aflSdavit  in  sequestration  which 
was  brought  as  an  action  as  well  to  try  title,  as  for  damages  for  the 
restitution  and  recovery  of  the  aforesaid  premises,  that  since  the 
institution  of  the  aforesaid  suit,  the  said  Salome  McAllen  has  de- 
parted this  life,  leaving  as  her  sole  representatives  and  heirs  at  law, 
the  hereinbefore  designated  plaintiffs. 

'That  the  said  suit  remained  upon  the  docket  of  said  court  undis- 
posed of  until  September  11,  1903,  when  on  said  last  named  day 
without  fault  on  the  pari;  of  any  of  the  aforesaid  plaintiffs  it  was 
dismissed  for  want  of  prosecution. 

**That  said  dismissal  of  said  cause  was  wholly  without  plaintiffs' 
fault  or  consent,  and  by  reason  of  this  fact  plaintiff  was  unable  to 
re-instate  said  cause  as  provided  by  law  by  reason  of  his  absence 
from   Brownsville,    Texas.     Plaintiffs    further   represents    that   they, 
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as  soon  as  they  ascertained  that  said  suit  had  been  dismissed  without 
their  knowledge  or  consent,  promptly  employed  counsel  to  reinstate 
the  same,  but  it  being  too  late  to  reinstate  the  said  cause,  they  now 
bring  this  as  a  new  suit  and  pray  the  court  that  said  former  suit 
be  in  all  things  reinstated  and  each  and  every  pleading  formerly  filed 
by  said  plaintiffs  or  either  of  them,  be  herein  refiled  and  made  a 
part  and  an  exhibit  to  this  petition/'. 

On  September  5,  1905,  they  filed  their  fibrst  amended  original  pe- 
tition in  which,  besides  the  original  defendant,  William  Scott  and 
L.  H.  Bates  were  made  defendants.  In  this  petition,  the  land  is 
described  as  in  the  original,  and  in  addition  to  the  formal  allega- 
tions, usual  in  an  action  of  trespass  to  try  title,  it  is  alleged  tha;t 
the  land  was  conveyed  by  Cecilio  Salas  and  wife  to  Salome  Young  by 
deed  of  date  July  26,  1860;  that  plaintiffs  have  a  good  and  perfect 
ti»tle  to  the  land  held  through  their  vendors,  with  whom  they  are  in 
privity,  by  continuous,  peaceable,  imbroken  and  adverse  possession  of 
the  same,  cultivating,  using  and  enjoying  the  same  for  a  period 
of  ten  yeare  before  the  commencement  of  this  suit.  This  petition 
omits  mention  of  the  judgmemt  dismissing  their  prior  suit  mentioned 
in  the  original,  and  does  not  ask  that  their  original  action  be  reinstated 
or  any  relief  against  the  order  of  its  dismissal. 

The  defendant  Manuel  Alonzo,  on  the  day  the  amended  original 
petition  was  filed,  answered  by  a  general  demurrer,  and  a  plea  of  not 
guilty;  and  on  February  6,  1906,  defendants  Bates  and  Scott  filed  a 
like  answer.  In  addition  to  his  general  demurrer  and  plea  of  not 
guilty,  the  defendant  Alonzo  by  his  first  amended  original  answer 
pleaded  the  three,  five  and  ten  years'  statutes  of  limitation;  and  the 
same  matters  were  pleaded  by  the  other  two  defendants  in  amended 
answers. 

On  February  14,  1906,  the  plaintiffs  filed  their  second  amended 
original  petition  in  the  case.  This  petition  does  not  seem  to  be 
materially  different  from  the  first  amended  one;  but  as  stress  is  laid 
by  both  parties  upon  the  allegations  it  contains  of  plaintiffs'  title, 
we  will  incorporate  them  here.    They  are: 

''And  plaintiffs  further  represent  that  they,  claiming  to  have  good 
pnd  perfect  right  and  title  to  the  land  described  above,  have  had 
and  held  through  themselves  and  their  vendors,  Cecilio  Salas  and  his  wife, 
Angela  Cabazos  y  Salas  and  their  vendors  and  grantors,  with  whom 
they  were  and  are  in  privity,  continuous,  peaceable,  unbroken  and 
adverse  possession  of  the  land  claimed,  being  the  lands  heretofore 
described  in  said  plaintiffs'  petition,  cultivating,  using  and  enjoying 
the  same  for  the  period  of  more  than  ten  years  before  the  commence- 
ment of  this  suit,  and  bv  reason  of  said  possession  for  more  than 
fifty  years  they  have  good  and  perfect  title  to  said  land.  And  this 
they  are  ready  to   verify. 

''And  plaintiffs  further  represent  that  they  have  had  continuous, 
peaceable,  unbroken  and  adverse  possession  of  the  land  above  described, 
cultivating,  using  and  enjoying  the  same  for  the  period  of  more  than 
ten  years  before  the  commencement  of  this  suit,  taken  and  held 
under  a  written  memorandum  of  title,  specifying  the  boundaries  of 
said  tract,  and  duly  recorded  on  the  8th  day  of  January,   1861,  in 
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the  office  of  the  Becorder  of  Deeds  of  Cameron  County,  Texas,  in 
Book  "H/*  pages  182  and  183,  it  being  the  deed  from  Cecilio  Salaa 
and  his  wife  Angela  Cabazos  7  Salas,  to  Salome  Yonng,  the  deceased 
wife  of  plaintiff,  John  McAUen,  and  these  plaintiffs  being  the  sole  heirs 
and  administrator  of  her  estate;  the  said  deed  from  Oecilio  Salas 
and  his  wife  Angela  Cabazos  7  Salas,  to  said  Salome  Young  conveTing 
the  land  heretofore  described  in  this  petition;  the  said  written  memo- 
randum of  title  is  here  referred  to  for  more  definite  description.  And 
it  is  also  here  alleged  that  said  plaintiffs  are  in  privity  of  contract 
with  the  aforesaid  Cecilio  Salas  and  Angela  Cabazos  7  Salas,  under 
and  through  whom  the7  hold,  as  herein  alleged.  And  this  the7  are 
read7  to  verif7/' 

And  on  the  same  da7  the7  filed  their  first  supplemental  petition, 
which,  omitting  the  formal  parts,  is  as  follows:  "That  the  pleas 
of  the  three,  five  and  ten  7ears  statutes  of  limitation  as  set  out  in 
said  answers  are  wholl7  without  merit,  because  on  the  11th  da7  of 
Jul7,  1890,  Salome  McAIlen,  now  deceased,  joined  b7  her  husband, 
John  McAllen,  one  of  the  plaintiffs  herein,  filed  their  suit  in  the 
District  Court  in  and  for  the  28th  Judicial  District  of  Cameron 
Count7,  Texas,  against  the  said  Manuel  Alonzo,  defendant  herein, 
the  number  of  said  suit  being  1599,  it  being  an  original  suit  and 
affidavit  in  sequestration  which  was  brought  as  an  action  as  well  to  tiy 
title  as  for  damages  for  the  restitution  and  recovery  of  the  prenuses 
now  involved  in  this  suit;  that  since  the  institution  of  the  aforesaid 
suit,  the  said  Salome  McAllen  departed  this  life  in  the  month  of  May, 
A.  D.  1898,  leaving  as  her  sole  representatives  and  heirs  at  law,  bo 
far  as  the  premises  now  involved  are  concerned,  the  hereinbefore 
designated  plaintiffs;  that  the  said  suit  remained  upon  the  docket 
of  said  court  undisposed  of  until  September  11,  1903,  when  on 
the  said  last  named  da7,  without  fault  on  the  part  of  any  of  the 
aforesaid  plaintiffs,  and  without  notice  to  them,  and  during  their 
absence,  it  was  dismissed  for  want  of  prosecution;  that  said  dis- 
missal of  said  cause  was  wholly  without  plaintiffs  fault  or  consent, 
and  by  reason  of  this  fact  plaintiffs  were  unable  to  reinstate  said 
cause,  as  provided  by  law,  by  reason  of  the  absence  of  the  plaintiff, 
John  McAllen,  who  was  then  on  a  trip  to  Europe;  that  neither  of 
said  plaintiffs  were  present  at  the  time  and  had  no  notice  whatever 
of  the  dismissal  of  said  suit  until  after  the  end  of  the  term  df  said 
court.  Plaintiffs  further  represent  that  as  soon  as  they  ascertained 
that  said  suit  had  been  dismissed  without  their  knowledge  and 
consent,  promptly  employed  counsel  to  reinstate  the  same,  and  it 
being  too  late  to  reinstate  the  said  cause,  the7  have  brought  this  soit 
promptly  and  without  delay. 

'Tlaintifis  now  set  up  and  aver  that  they  did  not  abandon  said 
former  suit,  and  that  by  reason  of  the  pendency  of  said  former 
suit,  the  statute  of  limitation  of  three,  five  and  ten  7ear8  did  not 
run  or  operate  in  favor  of  the  defendant,  Manuel  Alonzo,  or  in 
favor  of  the  defendant,  L.  H.  Bates,  and  William  Scott 

'Tlaintiffs  further  aver  that  b7  reason  of  the  fact  the  premises 
now  in  controver87  was  the  separate  property  of  Salome  McAllen 
being   the   wife   of    John   McAllen^   the   plaintiff   herein,   and  was 
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continuously  under  coverture  as  the  wife  of  said  John  McAllen 
from  the  years  1861  until  May,  1898,  the  said  statutes  of  limitation 
did  not  in  any  manner  run  against  her  or  against  these  plaintiffs; 
neither  did  such  statutes  operate  in  favor  of  said  defendants,  the 
said  statutes  never  having  run  against  any  of  the  parties  plaintiffs 
in   this  case/* 

By  a  supplemental  answer,  defendants  filed  general  and  special 
exceptions  to  plaintiffs*  supplemental  petition,  as  well  as  a  general 
denial. 

The  general  exception  to  plaintiffs*  supplemental  petition  was 
sustained,  and  the  case  was  tried  before  a  jury  whom  the  court,  after 
plaintiffs*  evidence  was  introduced,  orally  directed  to  return  a  verdict 
for  the  defendants;  and  from  the  judgment  rendered  upon  a  ver- 
dict accordingly  returned,  plaintiffs  have  appealed. 

Opinion. — The  first  assignment  of  error  is:  "The  court  erred  in 
peremptorily  instructing  the  jury,  orally,  at  the  conclusion  of  plain- 
tiffs* evidence,  and  before  defendants  had  offered  any  evidence,  to 
return  a  verdict  in  favor  of  defendants,  and  in  receiving  said  ver- 
dict,  and  rendering  judgment  thereon  for  defendants.** 

If,  after  viewing  the  evidence  in  the  light  most  favorable  to  plain- 
tiffs, DO  one  of  ordinary  mind  could,  after  being  informed  of  the 
law  applicable,  reach  any  other  conclusion  than  that  plaintiffs  had 
not  proved  such  facts  as  entitled  them  to  recover  the  premises 
sued  for,  then,  the  verdict  and  judgment  must  be  deemed  correct, 
and  not  affected  by  Hie  instruction  of  the  court  to  the  jury  to 
return  such  a  verdict  being  oral. 

The  record  discloses  the  following  evidence:  Oecelio  Salas  lived 
on  the  land  in  controversy  as  the  home  of  himself  and  family  con- 
tiDuously  from  the  year  1851  to  1889,  having  it  enclosed  with  a 
brush  fence.  In  1889  Salas  sold  the  land  to  Manuel  Alonzo,  who 
erected  a  post  and  wire  fence  around  it  and  other  contiguous  land 
and  has  occupied  it  through  tenants  ever  since  claiming  title  thereto 
through  Cecelio  Salas. 

On  July  26,  1860,  Cecelio  Salas  and  his  wife,  Angela  Cabazos  y 
Salas,  while  living  on  the  land,  executed  a  deed  conveying  the 
premises  in  controversy  to  Salome  Young.  This  deed  recites  a  con- 
sideration of  $250  cash,  and  was  duly  acknowledged  by  the  grantors 
on  the  same  day  it  was  executed. 

J.  B.  McAllen,  one  of  the  plaintiffs,  testified:  '^Salome  Young, 
described  in  this  deed  of  Cecelio  Salas  to  Salome  Young,  was  my 
mother.  She  is  dead,  having  died  in  the  year  1898,  on  the  27th 
of  May.  I  do  not  know  when  she  and  my  father  were  married.  At 
the  time  this  deed  was  made  from  Cecelio  Salas  to  Salome  Young, 
ghe  was  not  married  to  my  father,  I  know  that  from  our  family 
history.  These  plaintiffs  here,  myself,  John  Young  and  my  father, 
are  the  legal  representatives  and  heirs  of  Salome  Young,  and  they 
are  the  sole  heirs  and  representatives.**  This  witness  also  testified 
that  he  was  bom  in  1862.  There  is  no  other  evidence  in  the 
record  tending  to  show  when  the  plaintiff,  John  McAllen,  and  Salome 
Young  were  married.  Nor  is  there  any  evidence  tending  to  show  that 
Salome  Young  or  any  of  the  plaintiffs  was  ever  in  possession  of  the 
land,   either  personally  or   by  tenant.     While   it   was   proved   that 
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Salas^  with  his  family,  contiaued  in  posseseion  of  the  land  as  his 
home  after  he  ai>d  his  wife  made  the  deed  to  Salome  Young,  just 
as  he  had  done  before,  there  i<6  no  evidence  ihat  his  occupancy  was, 
at  any  time,  as  her  tenant,  unless  such  tenancy  can  be  inferred  from 
the  bare  fact  of  his  execution  of  such  deed. 

Now,  under  the  most  favorable  view  to  plaintiffs  that  can  be 
taken  of  this  evidence,  can  it  be  said,  in  view  of  the  law  applicable 
to  it,  that  it  unquestionably  shows  no  right  in  them  to  recover  the 
land? 

This  evidence  shows  that  plaintiffs  and  defendants  claim  throng 
Cecilio  Salas  as  a  common  source  of  title;  ihsi  plaintiffs^  title^ 
emanating  from  this  source,  is  older  than  defendants'.  It  does  not 
appear  from  the  evidence  that  defendants  were  purchasers  in  good 
faith  for  value  without  notice  of  the  deed  to  Salome  Young  through 
whom  plaintiffs  claim,  the  burden  of  proving  which  was  on  them. 
Besides,  the  record  of  this  deed  was  constructive  notice  of  its  con- 
tents. Therefore,  the  maxim,  "First  in  time  first  in  law,''  applicable 
in  cases  where  both  parties  claim  through  a  common  source,  would 
entitle  plaintiffs  to  recover,  unless  it  clearly  appears  from  the  evi- 
dence that  plaintiffs'  title  was  extinguished  by  the  ten  years 
statute  of  limitation,  either  before  or  after  the  defendant  Alonzo 
purchased  from  Cecilio  Salae. 

This  was  defensive  matter.  In  other  words,  plaintiffs,  by  showing 
priority  of  title  under  the  common  source,  made  out  a  prima  facie 
case,  and  the  burden  was  upon  the  defendants  to  rebut  it  by  proving 
that  plaintiffs'  cause  of  action  was  barred  by  the  statute,  unless  this 
was  indisputably  shown  by  plaintiffs'  own  evidence. 

Conceding  that  it  clearly  appears  from  the  evidence  that  at  some 
time  after  Salas  and  wife  made  the  deed  to  Salome  Young  tiirough 
which  plaintiffs  claim,  the  grantors  began  to  hold  the  property  ad- 
versely to  their  grantee,  can  it  be  said  from  the  evidence  in  the 
record  at  what  time  such  adverse  possession  commenced?  There 
is  no  direct  evidence  that  it  was  adverse  until  Salas  sold  to  the 
defendant  Alonzo  in  1889;  it  is  simply  a  matter  of  inference  that 
their  holding  adversely  to  their  grantee  began  prior  to  that  time. 
Not,  however,  an  inference  of  law,  to  be  drawn  by  the  court;  but 
of  fact,  to  be  determined  by  the  jury.  There  is  nothing  tending 
to  show,  save  his  remaining  in  possession,  that  Salas  held  and  claimed 
the  land  adversely  to  Salome  Young  any  time  between  the  date  of 
his  deed  to  her  and  of  her  marriage  to  John  McAllen.  While 
the  latter  date  is  not  shown  the  circumstances  tend  to  show  that 
it  could  not  have  been  long  after  the  deed  was  made;  for  the  evi- 
dence shows  that  J.  B.  McAllen,  the  fruit  of  their  marriage,  was 
bom  in  1862.  It  must  be  presumed,  in  the  absence  of  evidence  to 
the  contrary,  that  he  was  begotten  in  lawful  wedlock.  Allowing, 
then,  for  the  period  of  gestation,  it  is  not  probable  that  she  was 
a  feme  sole  much  longer  than  twelve  months  afber  the  time  her  deed 
was  made;  nor  does  it  necessarily  follow  that  the  possession  of  her 
vendor  was  adverse  at  any  time  during  that  short  period.  On  the 
contrary,  if  a  presumption  is  to  be  indulged,  it  would  be  more 
natural  to  presume,  that  Salas'  possession  was  held  subordinate  to 
the  title  of  his  vendee.    .Even  if  after  Salome  Young  married  John 
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McAllen,  it  were  proved  that  Solas'  posseBsion  was  adverse,  the 
statute  did  not  (if  it  had  not  commenced  to  run  before)  commence 
to  run  against  her  until  the  1st  day  of  August,  1896  (Broom  v. 
Pearson,  81  S.  W.  Bep.,  754;  Scale's  Heirs  v.  Johnson,  99  S.  W. 
Bep.,  1046) ;  and  ,consequently,  could  only  have  run  against  her 
one  year  eight  months  and  twenty-seven  days  up  to  the  date  of  her 
death.  Therefore,  we  must  conclude  that  the  evidence  does  not 
show  that  plaintiffs'  title  was  extinguished  by  the  ten  years  statute 
of   limitation  before  the  defendant  Alonzo  purchased  from  Salais. 

Nor    can  it  be  said  from  the  evidence,   ae  a  matter  of  law,  that 

the  statute  ran  against  plaintiffs  for  ten  years  after  defendant  bought 

the   land  from   Salas.     As  is  said,   if  the  statute  did  not  begin  to 

run    before   Salome   Young^s   marriage,   it   did  not   commence  until 

August  the  1st,  1896,  and  it  was  only  one  year  eight  months  and 

twenty-seven    days   from   then    until   her   death.     It   was   suspended 

for  twelve  months  by  operation  of  law  from  the  date  of  her  death. 

This   sidt  was  filed  on  November  the  14th,  1904.     Therefore,  though 

the   evidence  shows  that  Alonzo's  possession  was  adverse  to  plaintiff 

from  the  date  of  his  purchase,  it  does  not  show  that  the  statute  of 

limitation  ran  in  his  favor  against  plaintiffs  for  ten  years;  but  it 

seems  rather  to  show  that  it  could  have  only  run,  at  most,  a  little  over 

seven    years.      Therefore,    we    must    hold    that    the    court    erred    in 

peremptorily  instructing  a  verdict  in  favor  of  the  d'efendants. 

The  second  assignmeiri;  of  error  complains  of  the  court's  refusal 
to  allow  plaintiffs  to  introduce  in  evidence  the  original  petition 
in  the  old  suit  referred  to  in  their  origiual  and  supplemental  petitions, 
and  to  show  that  such  suit  was  brought  and  prosecuted  in  good  faith 
and  dismissed  without  their  knowledge  and  consent.  We  can  not 
perceive  upon  what  principle,  either  the  petition,  or  the  proof  offered 
in  connection  with  it,  could  have  been  admitted  in  evidence.  This 
suit  was  not  for  the  purpose  of  vacating  the  order  of  the  court  dis- 
missing the  old  one.  That  order  was  final  and  conclusive  against 
a  collateral  attack  and  not  a  subject  of  inquiry  in  this  action.  That 
such  suit  had  been  instituted  and  dismissed,  did  not  prevent  the 
running  of  the  statute  of  limitations  against  plaintiffs'  cause  of 
action.     The  assignment  is  therefore  overruled. 

What  we  have  said  in  considering  the  first  assignment  of  error, 
in  effect  disposes  of  the  fourth  in  the  same  manner;  and  our  dis- 
position of  the  second  likewise  disposes  of  the  fifth. 

The  third  and  sixth  assignments  of  error  complain  of  the  court's 
instructing  the  jury  orally.  If  the  peremptory  instruction  to  find  for 
defendants  had  been  warranted  by  the  law  and  evidence,  we  would 
not  likely  perceive  any  harm  in  giving  the  instruction  orally,  though 
the  statute  requires  charges  to  the  jury  to  be  in  writing,  and  it 
is  thought  best  in  every  instance  to  be  governed  by  it. 

The  general  demurrer  should  not  have  been  sustained  to  plaintiffs' 
supplemental  petition.  The  last  paragraph  in  averring  coverture,  in 
replication  to  defendants'  pleas  of  limitation,  was  good  against  a 
general   demurrer. 

On  account  of  the  error  indicated  the  judgment  is  reversed  and 
the  cause  remanded. 

Reversed  and  remanded. 
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8.  Sabe  v.  Otto  Jourdan. 

Decided  May  15,   1907. 

Stolen  Property — ^Demand — ^IntermiiLgliiig  Ck>ods. 

Where  the  purchaser  of  stolen  goods  so  intermingles  them  with  his  own 
goods  as  to  render  their  identification  by  the  owner  impossible,  such  act 
amounts  to  a  refusal  to  deliver  them  to  the  owner  on  demand. 

Appeal  from  the  District  Court  of  the  57th  Judicial  District^ 
Bexar  Comity.     Tried  below  before  the  Hon.  A.  W.  Seeligson. 

Carlos  Bee,  Harry  Hertzberg  and  Claud  F.  Birkhead,  for  appellant 

A.  B.  Cowen  and  J.  J.  Sweeny,  for  appellee. — ^The  wrongful 
mingling  of  one's  own  goodfi  with  those  of  another  when  the  ques- 
tion of  identification  of  property  arises,  throws  upon  the  wrongdoer 
the  bnrden  of  pointing  out  his  own  goods;  and  if  this  can  not  be 
done,  he  must  bear  the  loss  which  resnlta  from  it.  It  is  but  an 
application  of  the  principle  that  all  things  are  presumed  against  the 
spoliator,  that  is,  against  one  who  wronrfully  destroys  or  suppreeaes 
evidence.  Holloway  Seed  Company  v.  Citv  National  Bank,  92  Texas, 
187;  Johnson  v.  Hocker,  39  S.  W.  Bep.,  406;  Lang  v.  Dougherty,  74 
Texas,  232;  Johnson  v.  Hocker,  39  S.  W.  Bep.,  406;  Stone  v.  Mar- 
shall Oil  Co.,  65  L.  R.  A.,  218,  and  cases  cited;  Dwight  on  Persons 
and  Personal  property,  486;  Sutherland  on  Damages,  sec.  101. 

JAMES,  Chiep  Justice. — Otto  Jourdan  sued  appellant,  alleging 
the  theft  from  his  house  of  a  lot  of  rin^  and  gems  by  a  ten-yeat- 
old  boy,  from  whom  they  were  afterwards  purchased  by  appellant, 
for  a  small  sum  of  money,  and  under  circumstances  that  would 
have  put  an  ordinarily  prudent  person  on  notice  that  the  property 
was  stolen.  The  petition  also  alleged  that  plaintiff  had  demanded 
of  appellant  the  return  thereof,  ancl  that  the  latter  had^  refused  to 
do  so,  and  stated  that  he  had  mingled  and  confused  it  with  Us 
own  property  in  such  a  manner  that  it  was  impossible  for  him 
t<)  identify  the  articles.  Their  value  was  alleged  to  have  been  $2,309, 
for  which  judgment  was  asked.  The  boy  was  also  sued,  but  was 
dismissed. 

Appellant  pleaded  general  denial,  and  st)ecially  denied  any  de- 
man-d  or  refusal,  and  allesred  that  when  plaintiff  called  on  him  for 
information  about  the  goods,  he  advised  him  that  if  he  had  any  of 
plaintiff^s  propertv,  he  wafl  readv  to  deliver  it  upon  proper  identifica- 
tion, and  offiered  to  let  plaintiff  inspect  all  property  in  his  pos- 
session, and  to  deliver  to  him  any  such  property  identified  by  him, 
and  has  been  at  all  times  and  is  now  ready  to  do  so.  The  verdict 
was  for  plaintiff  for  $1,052. 

The  first  assignment  of  error  complains  that  the  verdict  was  against 
th^  evidence  and  contrarv  to  the  following  instruction:  *Tf  you 
find  from  the  evidence  that  the  plaintiff  demanded  from  the  defendant 
the  goods  that  the  defendant  had  purchased  from  the  boy  who  had 
stolen  same  from  the  plaintiff,  and  you  further  find  that  the  dfe* 
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fendant  refused,  after  said  demand,  if  any,  to  give  to  the  plaintiff 
said  goods,  then  you  are  instructed  to  return  a  verdict  for  the 
pkintiff  for  the  reasonable  market  value  at  San  Antonio  of  the 
goods  that  you  find  from  the  evidence  that  defendant  purchased 
from  the  boy  who  had  stolen  same  from  plaintiff,  but,  unless  you 
do  so  find,  your  verdict  must  be  for  the  defendant/' 

The  facts  that  are  assumed  in  this  charge,  show  that  the  sole 
issue  wae  whether  or  not  plaintiff  demand^  from  defendant  the 
goods  he  purchased  from  the  boy  and  defendant  refused  to  give 
them  to  him.  N"o  other  issue  was  requested  to  be  submitted,  and  the 
correctness  of  the  above  charge  is  not  brought  into  question.  We  have 
examined  the  testimony  and  ascertain  that  there  was  evidence  which 
would  warrant  a  finding  that  the  goods  received  by  defendant  were 
so  intermixed  with  defendants  stock  that  defendant  stakil,^  when 
asked  for  them,  that  he  himself  was  unable  to  select  them.  Xt  is  true 
that  he  says  he  told  plaintiff  to  pick  them  out  and  he  would  let 
him  take  them;  but  plaintiff  testified  that  he  was  unable  to  select 
them  and  told  defendant  so.  There  can  be  no  doubt  that  there 
was  evidence  of  a  demand;  of  a  confusion  of  the  goods,  consisting 
largely  of  loose  stones,  with  property  of  defendant,  and  of  both 
plaintiff's  and  defendant's  inability  to  identify  and  select  them,  which 
practically  amounted  to  a  refusal  of  plaintiff's  demand  for  them, 
inasmuch  as  the  result  of  the  confusion  of  the  goods,  was  chargeable 
to  defendant.  The  demand  was  suificiently  shown  to  be  refused,  if  it 
appeared  that  defendant  had  placed  himself  in  a  position  that  ren- 
dered compliance  impracticable.  For  these  reasons  the  first,  and  also 
the  third  and  fourth  assignments  of  error  are  overruled. 

The  second  assignment  alleges  that  the  verdict  is  against  the 
evidence  and  also  contrary  to  the  following  clause  of  the  charge: 
'If  you  find  from  tiie  evidence  that  the  defendant  offered  plaintiff 
an  opportunity  to  select  and  take  the  goods  that  defendant  had  pur- 
chased from  th-e  boy,  who  had  stolen  same  from  the  plaintiff,  and 
the  plaintiff  failed  and  refused  to  select  and  take  his  goods,  then 
the  plaintiff  can  not  recover  and  your  verdict  must  be  for  the^  de- 
fendant." We  are  unable  to  say  that  the  evidence  shows  conclusively 
that  plaintiff  had  an  opportunity  offered  him  by  defendant  to  take  his 
firoods,  and  failed  and  refused  to  do  so.  If,  as  appears  from  some 
of  the  evidence,  plaintiff's  goods  had  been  so  disposed  of  by  de- 
fendant, that  neither  was  able  to  distinguish  them,  it  can  not  be 
said  that  an  opportunity  was  afforded  plaintiff  to  take  them.  The 
jury  may  properly  have  found,  that  defendant  did  not  in  fact  offer 
plaintiff  the  opportunity,  although  he  may  have  said  to  him,  '^Select 
your  goods  and  take  them." 

The  fifth  assignment  is  "that  the  verdict  for  the  amount  rendered 
is  unsupported  by  the  evidence,  in  that  plaintiff  testified  that  all 
his  goods  aggregating  8,49'J'  stones  were  of  a  reasonable  value  of 
$2,309,  that  the  testimony  no  where  shows  that  defendant  purchased 
more  than  ten  small  packages  of  stones,  which  packages  did  not 
contain  more  than  twelve  and  a  half  dozen  stones,  all  of  which 
taken  at  the  maximum  value  alleged  by  plaintiff  would  not  exceed 
liie  sum  of  $171.50." 

Plaintiff  lost  by  the  theft  or  thefts  articles  which  he  q)ecified  by 
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groups  Tith  their  Tslnes,  aggregating  according  to  him  the  value  of 
$^,oOd.  The  testimony  went  to  show  that  all  that  was  stolen  was 
disposed  of  to  defendant  except  what  the  boy  sold  to  a  Mr.  Schmidt 
and  to  X.  Becker.  The  value  of  what  went  to  Becker  there  was  proof 
to  show  was  imder  $30.  And  plaintiff  testified  that  the  list  which  he 
proTed  np  as  amounting  to  the  above  aggregate  of  value,  did  not 
include  what  had  be«i  sold  to  Schmidt.  As  the  verdict  was  for 
$1,052,  we  are  imable  to  say  that  the  jury  went  beyond  the  evidenoeL 
We  see  nothing  we  can  do*  but  to  aflBirm  the  judgment 

Affirmed. 
Writ  of  error  refused. 


COXKAD  SCHWABTZ  V.  M.  R0BERT8. 
Decided  May  18,  1007. 


Gcmcral  Beaial — Sridemce — ^Breach  of  Coatraot. 

A  gK^ne^ll  denial  puts  in  issue  all  of  the  material  facts  alleged  in  the 
petition,  and  is  sufficient  to  admit  any  evidence  tending  to  contradict  testimony 
in  support  of  such  allegations.  In  a  suit  for  breach  of  contract  testimosy 
ol  defiendant  considered,  and  held  admissible  under  a  general  deniaL 

Appeal  frv^m  the  County  Conrt  of  Harris  County.  Tried  bdow 
before  Hon.  Blake  Dupree. 

IT.  G,  Love  and  fi.  J.  ChanneU,  for  appellant. 

Brocl-man  <f  Eahn  and  S.  E.  Tracy,  for  appellee. 

PLEASAXTS,  Associate  Justice, — ^This  suit  was  brcwght  bv 
appellee  against  appellant  to  recover  damages  for  the  alleged  breacii 
of  a  contract  for  the  sale  and  delivery  of  a  buggy.  The  trial  in  the 
court  below  resulted  in  a  verdict  and  judgment  in  favor  of  plaintiff 
for  the  sum  of  $87,  the  purchase  price  of  the  buggy,  with  interest 
thereon  from  the  date  of  the  payment  of  Laid  sum  by  appellee  to 
appellant 

The  main  issue  in  the  cause  was  whether  appellant  sold  appellee 
the  buggy  exhibited  to  her  at  the  time  the  contract  of  sale  wss 
made,  or  only  agreed  to  sell  and  deliver  her  a  hugely  of  the  same 
kind  and  make  as  the  one  exhibited  to  and  examined  by  her  at  the 
time  such  contract  of  sale  was  made. 

Fpon  this^  issue  appellee  testified  that  she  purchased  the  specific 
buggv  exhibited  to  her  by  appellant  and  expressly  contracted  vjtli 
appellant  that  this  bugsv  should  be  shipT>ed  to  her.  In  contradicticffl 
of  this  testimony  appellant  oflFered  to  show  bv  hfe  own  testimoiry 
That  he  did  not  sell  the  plaintiff  the  identical  hugev  which  ^ 
had  selected,  but  merely  used  the  same  as  a  samnle  of  the  kind  of 
bugfir^  which  he  was  selling,  and  explained  to  her  that  bueeies  of 
that  make  and  style  were  duplicates  of  each  other  and  all  alite. 
and  that  the  custom  was  to  ©ell  by  sample  and  fill  the  orders  from 
stock:  but  that  if  she  preferred  havinsr  the  bucrfirv  set  up  ready  fnc 
use,  he  would  either  let  her  have  the  buggy  shown  her,  iriiich  wtf 
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already  set  up,  or  would  set  one  up  from  stock.  That  where  customers 
wanted  buggies  in  a  hurry,  the  practice  was  to  let  them  have  the 
buggy  already  set  up  and  afterwards  set  up  another  one  from  the 
stock  to  take  the  place  of  same.  Thai  the  plaintiff  did  not  express 
a  preference  one  way  or  the  other  as  to  whether  she  wanted  the 
one  already  set  up  or  one  like  it  from  the  stock.  And  that  the  witness 
did  not  ship  her  the  buggy  set  up  for  two  reasons:  First,  because 
it  would  have  been  necessary  to  take  the  buggy  down  and  crate  it, 
and  set  up  another  one  in  its  place,  when  he  could  ship  one  already 
crated  which  was  an  exact  duplicate  of  the  same;  and  second,  because 
after  the  sale  had  been  made  his  attention  had  been  called  to  a 
defect  in  the  sample  buggy,  and  he  did  not  want  to  send  out  a  buggy 
with  a  defect  in  it.''  This  testimony  was  rejected  by  the  court  on 
the  objection  of  appellee  thad:  it  was  "irrelevant  and  immaterial,  and 
because  there  was  no  pleading  which  authorized  its  admission.'' 

Appellee  alleged  in  her  petition  that  appellant  had  breached  his 
contract  by  failing  to  ship  her  the  identical  buggy  which  was  ex- 
hibited to  her  a-t  the  time  the  contract  of  sale  was  made  and  which 
was  sold  her  by  appellant. 

The  general  denial  contained  in  the  answer  of  appellant  put  in 
issue  all  of  the  material  facts  alleged  in  the  petition,  and  was  suf- 
ficient to  admit  any  evidence  tending  to  contradict  the  testimony  of 
appellee  in  support  of  the  allegations  of  her  petition.  The  rejected 
testimony  was  material  upon  one  of  the  vital  issues  in  the  case,  and 
as  before  stated,  was  admissible  under  the  general  denial. 

The  error  of  the  trial  court  in  sustaining  appellee's  objection  to 
this  testimony  requires  a  reversal  of  the  judgment,  and  it  has  there- 
fore been  ordered  that  the  judgment  of  the  court  below  be  reversed 
and  the  cause  remanded. 

Reversed  and  remanded. 


J.  Ullman  v.   A.  Deverbux 

Decided  May  18,  1907. 

1. — ^Deed  at  Mortgage. 

A  deed  intended  by  the  parties  at  the  time  of  its  execution  as  a  mortgage 
can  not  be  converted  into  a  conveyance  of  the  land  by  a  subsequent  oial 
agreement  between  the  parties  to  that  effect. 

S. — Same — ^Estoppel — ^Adjastment  of  Equities. 

Where  the  grantor  in  a  deed,  intended  by  the  parties  as  a  mortgage,  per- 
mitted the  grantee  to  take  possession  of  the  land,  pay  taxes  and  make  im- 
provements thereon  and  finally  sell  the  same  under  an  agreement  that  the  ' 
grantee  should  have  said  land  in  satisfaction  of  the  debt,  such  grantor  is  not 
estopped  thereby  from  afterwards  claiming  the  difference  between  the  amount  j 
of  the  debt  and  the  proceeds  from  the  sale  of  the  land.  In  a  suit  for  such 
difference  the  grantee,  or  mortgagee,  will  be  entitled  to  recover  the  taxes  and 
other  reasonable  expenses  incurred  by  him  in  the  care  and  improvement  of  the 
property. 

3. — Hortgage— Conversion — ^Keasnre  of  Damage. 

In  a  suit  for  the  conversion  of  mortgaged  property  the  proper  measure 
of  damage  is  the  difference  between  the  value  of  the  property  at  the  time  of 
conversion  and  the  amount  of  the  debt. 
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4. — ^Viory. 

A  charge  of  $G0  for  the  use  of  $500  for  less  than  thirte«.n  months  is  namioiiB 
where  the  highest  legal  rate-  of  interest  is  ten  percent  per  annum. 

Appeal  from  the  District  Court  of  Wise  County.  Tried  belov 
before  Hon.  J.  W.  Patterson. 

R.  E.  Carswell,  for  appellant — ^The  real  litigated  issue  in  the 
case  was  whether  or  not  appellee  had^  by  his  agreement  with  appel- 
lant, to  surrender  the  land  in  settlement  of  tiie  debt,  estopped  him- 
Bolf  from  any  further  claims  as  to  the  land,  without  regard  to 
whether  he  consenited  to  the  sale  or  not.  The  charge  complained 
of  excludes  that  issue  and  submits  the  case  upon  an  immaterial  one. 
Jordan  v.  Katz,  16  S.  E.  Sep.,  866;  Phelps  v.  Seely,  22  Orat  Bep., 
673. 

Tf .  ff.  Bulloch,  for  appellee. 

STEPHENS,  Chief  Justice. — This  is  appellanfb  seccmd  appeaL 
See  Ullman  v.  Devereux,  93  S.  W.  Bep.,  472.  The  case  made  on 
the  last  trial  was  not  materially  different  from  that  made  on  the 
first,  the  nature  of  whidi  is  diiBcIoeed  in  the  opinion  abore  cited; 
and  the  result  was  practically  the  same. 

Appellant's  first  proposition  is  thus  stated  in  his  brief:  ''The  real 
litigated  issue  in  the  case  was  whether  or  not  appdlee  had,  by  his 
agreement  with  appellant  to  surrender  the  land  in  settlement  of  the 
debt,  estopped  himsdf  from  any  further  claims  as  to  the  land,  without 
r^ard  to  whether  he  consented  io  the  sale  or  not  The  charge  com- 
plained of  excludes  that  issue  and  submits  the  case  upon  an  immsF- 
terial  one."  That  the  deed  to  appellant  was  but  a  mortgage  to 
secure  a  loan  of  five  hundred  dollars  does  not  admit  of  any  cqu-- 
troversy.  It  is  equally  certain  that  it  remained  a  mortgage,  not- 
withstanding tiie  subseouent  oral  agreement  testified  to  by  him  that 
he  was  to  ^e  the  land  for  the  debt  and  interest  thereon  as  specified 
in  'the  note,  whidi,  by  the  undisputed  evidence,  was  usurious.  That 
the  oral  agreement  relied  upon  by  appellant  was  ineffectual,  see 
Keller  v.  Kirby,  34  Texas  Civ.  App.,  404,  and  cases  there  cited. 

This  brings  us  to  the  question  of  the  alleged  ''real  litigated  issue 
in  the  case** — ^the  estoppel  claimed  by  appellant;  but  we  fail  to 
find  any  evidence  whatever  of  estoppel.  TTiis  was  only  a  suit  for 
damages,  in  whicb  appellee  sought  to  recover  the  difference  between 
the  amount  of  the  debt  due  appellant  and  the  value  of  the  land  at 
the  time  appellant,  treating  it  as  his  own,  disposed  of  it;  or  the 
difference  between  said  debt  and  the  amount  appellant  had  realized 
from  the  sale  of  the  land.  N"o  reason  is  perceived  why  in  saA  a 
suit  appellant  would  not  have  an  adequate  remedy  for  fiie  recovery 
of  any  sums  of  money  he  may  Iwive  expended  for  'taxes,  improvemento 
and  the  lite  on  the  faith  of  the  oral  agreement,  especially  since  the 
aggregate  of  the  sums  alleged  by  him  was  less  than  the  sum  realised 
by  him  from  the  rent  and  sale  of  the  land  after  deducting  tberefrom 
the  amount  of  his  original  debt. 

The  next  proposition  is  that  the  measure  of   damages  was  the 
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differenoe  between  the  amount  of  the  debt  and  the  value  of  tho  land 
at  the  time  of  the  trial,  in  support  of  which  Boothe  v.  Fiest,  80 
Texas,  145,  is  cited.  But  in  the  course  of  the  triad  the  date  of  the 
sale  was  treated  as  the  proper  time  by  both  parties  and  in  this  we 
are  inclined  'to  agree  with  them  rather  than  with  the  case  cited, 
if  it  should  be  construed  to  announce  a  contrary  rule.  Besides,  there 
is  nothing  in  the  record  to  suggest  that  appellant  would  have  fared 
better  if  the  rule  now,  for  the  first  time,  invoked  had  been  applied. 

The  court  did  not  err,  as  next  assigned,  in  vrithdrawing  the  issue 
of  usury  from  the  jury,  since  sixty  dollars  for  tho  use  of  five  hundred 
for  less  than  thirteen  months  was  undoubtedly  in  excess  of  ten  per 
cent  per  annum,  the  highest  legal  rate  at  the  date  of  the  loan. 

The  foregoing  conclusions  dispose  of  all  the  assignments  except  the 
fifth,  which  claims  that  the  court  should  have  given  appellants  sec- 
ond special  charge;  but  the  court  did  not  err  in  refusing  this  charge, 
because,  if  for  no  other  reason,  it  would  have  instructed  the  iury 
to  allow  appelknit  the  expenses  incurred  by  him  in  selling  the  land 
through  an  agent  whether  the  compensation  paid  the  agent  was 
reasonable  or  unreasonable,  or  whether  the  servioee  of  an  agent  were 
required  at  all.     Judgmait  affirmed. 

Affirmed. 

Conner,  Chief  Justice,  not  sitting. 

Writ  of  error  refused. 


Z.  B.  Thomason  et  al.  v.  Frank  Crawford  et  al. 

Decided  May  18,  1907. 

l.*^3«4nestratioii — ^Damages — ^Venue. 

In  a  suit  for  damages  for  the  wrongful  seizure  of  property  undei^  a 
writ  of  sequestration  the  venue  may  he  laid  in  the  county  where  one  or  more 
of  the  defendants,  who  assisted  the  ofiOicer  in  levying  the  writ,  reside. 

S^^Bame — Statute  Constmed. 

In  the  matter  of  a  suit  for  damaged  for  the  unlawful  levying  of  a  writ 
of  attachment  or  sequestration  the  language  of  subdivision  8  of  article  1194, 
Sayles's  Statutes,  is  not  mandatory  as  to  venue,  and  there  is  no  reason  why 
it  should  prevail  to  the  exclusion  of  subdivision  4  of  the  same  article  allowing 
suit  to  be  brought  in  any  county  where  one  or  more  of  several  defendants  reside. 

Appeal  from  the  District  Court  of  Jones  County.  Tried  below 
before  Hon.  H.  B.  Jones. 

(7.  H.  Steele  and  Thomason  &  Thomson,  for  appellants.— Where 
there  are  two  or  more  defendants  residing  in  different  counties  a  suit 
may  be  brought  in  any  county  where  any  one  or  more  of  the  de- 
fendants reside.  Subdivision  4,  art.  1194,  Saylee  Rev.  Stats.; 
Dublin  Cotton  Oil  Co.  v.  Eobinson,  50  S.  W.  Rep.,  1054;  Cardwell 
V.  Masterson,  66  S.  W.  Rep.,  1122;  Lyons  v.  Daugherty,  26  S.  W. 
Bep.,  146. 

ff.  0.  McConnetl,  for  appellees.— The  fact  that  two  or  more  of  the 
defendants  reside  in  different  oounties  does  not  have  the  effect  to 
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authorize  suits  to  be  brought  in  any  county  where  one  or  more  of 
the  defendants  reside^  provided  the  suit  is  brought  for  damages 
arising  out  of  the  suing  out  or  levy  of  a  writ  of  sequestration,  which 
suing  out  and  levy  were  made  in  a  county  different  from  that  in 
which  suit  is  brought.  Sayles*  Civ.  Stat.,  art.  1194,  subdiv.  8;  Focke 
V.  Blum,  82  Texas,  436;  Baines  v.  Jemison,  86  Texas,  118. 

SPEER,  Associate  Justice. — ^This  is  an  action  for  damages  insti- 
tuted by  appellants  against  appellees,  charging  the  unlawful,  wrong- 
ful and  malicious  seizure  and  conversion  of  a  house  and  stock  of 
goods  in  the  town  of  Haskell.  The  defendants  Prank  Crawford, 
John  Crawford,  Sam  Crawford  and  W.  H.  Crawford  resided  at  the 
time  of  the  institution  of  the  suit  in  Jones  County,  while  all  the 
other  defendants  resided  in  Haskell  County.  The  Haskell  County 
defendants  pleaded  to  the  jurisdiction  of  the  District  Court  of  Jonea 
County  and  their  plea  was  sustained,  whereupon  this  appeal  was  per- 
fected. 

The  plea  alleged  in  substance  that  this  is  a  suit  for  damages 
growing  out  of  the  suing  out  of  a  writ  of  sequestration  and  the  levy 
of  such  writ  in  Haskell  County  and  that  the  defendants,  the  Craw- 
fords,  had  no  connection  whatever  with  the  transaction  alleged  by 
plaintiff  and  that  they  were  fraudulently  joined  for  the  purpose  of 
conferring  jurisdiction  on  the  District  Court  of  Jones  County.  Ap- 
pellees seem  to  predicate  their  right  to  an  affirmance  of  the  judg- 
ment on  subdivision  8  of  article  1194,  Sayles*  Texas  Civil  Statutes, 
prescribing  the  venue  of  suits,  which  reads:  "Any  suit  for  damages 
growing  out  of  the  suing  out  of  any  writ  of  attachment  or  seques- 
tration or  for  the  levy  of  any  such  writ  may  be  brought  in  any  county 
from  which  such  writ  was  issued,  or  in  any  county  where  such  levy 
was  made  in  whole  or  in  part  -within  this  State."  Appellants  insist 
that  since  they  were  not  all  parties  to  the  Haskell  County  suit, 
which  was  instituted  by  defendant  Robertson,  the  article  should  not 
control;  but  we  find  it  unnecessary  to  determine  whether  this  is 
or  is  not  a  suit  for  damages  growing  out  of  the  suing  out  and  levy 
of  a  writ  of  sequestration  in  Haskell  County,  since  if  it  is,  we  see 
no  reason  why  the  suit  may  not  be  maintained  in  Jones  County,  where 
several  of  the  defendants  reside.  It  will  be  noticed  that  the  language 
of  the  statute  above  quoted,  conferring  jurisdiction  on  the  courts  of 
Haskell  County,  is  not  at  all  mandatory  and  there  is  no  reason  why 
it  should  prevail  to  the  exclusion  of  subdivision  4  of  the  same  article, 
which  provides:  'TVliere  there  are  two  or  more  defendants'  residing 
in  different  counties,  in  which  case  the  suit  may  be  brought  in  any 
county  where  any  one  of  the  defendants  resides.''  What  we  have  said 
of  course  presupposes  that  the  allegation  of  fraud  in  joining  the 
Crawfords  in  the  suit  has  not  been  sustained.  We  have  searched 
the  record  in  vain  for  any  evidence  whatever  tending  to  show  that 
they  were  fraudulently  named  as  defendants  for  the  purpose  of  con- 
ferring jurisdiction  on  the  District  Court  of  Jones  County.  From 
the  allegations  of  the  plea  of  privilege  we  learn  that  in  executing  the 
writ  of  sequestration  out  of  which  this  suit  is  alleged  to  have  arisen, 
the  sheriff  of  Haskell  County,  one  of  the  defendants  in  this  -  case, 
employed  his  codefendants,  the  Crawfords,  to  assist  him  in  removmg 
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a  house  and  stock  of  goods  from  a  certain  lot  described  in  the  writ, 
and  that  they  did  actually  assist  him  in  this  work.  If  the  levy 
was  unlawful  and  appellants  were  damaged  in  consequence,  we  see 
no  reason  why  the  acts  of  the  Crawfords  did  not  make  them  liable 
to  him  for  such  damages.  The  judgment  of  the  District  Court  is 
therefore  reversed  and  the  cause  remanded  for  a  trial  on  the  merits. 

Reversed  and  remanded. 
Conner^  Chief  Justice,  not  sitting. 


J.  H.  Moss  ET  AL,  V.  Gulp,  Colorado  &  Santa  Pe  Eailway  Com- 
pany. 

Decided  May  18,  1907. 

1. — ^Bill  of  Ezeeptions — Statinsr  Excluded  Eyidenoe — ^Practice. 

Permitting  counsel  to  state  in  the  hearing  of  the  jury  what  he  expected 
to  prove  by  certain  witnesses,  whose  testimony  had  been  excluded  upon  objection 
by  the  opposite  counsel,  for  the  purpose  of  taking  a  bill  of  exception  to  the  rul- 
ing of  the  court,  is  a  matter  within  the  discretion  of  the  trial  court,  and  will  not 
be  reviewed  in  the  absence  of  an  affirmative  showing  that  the  discretion  has 
been  abused  to  complainant's  substantial  injury. 

8. — InsiiiBoleiit  Calyerts — Overflow — ^Eyidence. 

In  a  suit  for  damage  to  crops  alleged  to  have  been  caused  by  insufficient 
culverts  in  a  railroad  embankment  it  was  permissible  for  defendant  to  prove 
that  at  a  point  in  the  valley  near  plaintiffs'  land  the  water  receded  as  quickly 
after  the  embankment  was  built  as  it  did  before,  the  amount  of  rainfall  being 
the  same. 


3. 

In  a  suit  as  above  in  which  one  of  the  alleged  causes  of  damage  to  plain- 
tiffs' crops  was  the  increased  velocity  of  the  water  through  the  culverts,  a 
charge  which  instructed  the  jury  to  find  for  plaintiffs  if  any  or  all  of  the 
damage  done  plaintiffs  was  caused  by  the  dam,  embankment  and  culverts  or 
openings,  was  not  subject  to  the  objection  that  it  omitted  said  alleged  cause  of 
damage. 

Appeal  from  the  District  Couri;  of  Lamar  County.  Tried  below 
before  Hon.  T.  D.  Montrose. 

Edle,  Allen  &  Dohoney,  for  appellants. — ^It  is  error  for  the  court, 
for  which  a  new  trial  should  be  granted,  to  permit  counsel  to  state 
in  the  presence  and  hearing  of  the  jury,  what  he  can  or  proposes 
to  prove  by  witnesses,  when  such  testimony  has  been  excluded  on  ob- 
jection made  by  opposite  counsel,  and  when  such  counsel  requested 
"Hie  court  to  have  the  jury  withdrawn  while  such  statement  was 
being  m«id€.  McDuff  v.  Detroit  Evening  Journal  Co.,  22  Am.  St. 
Rep.,  674;  Cleveland  Paper  Co.  v.  Banks,  48  Am.  Bep.,  335;  16 
Am.  &  Eng.  Ency.  of  Law,  p.  528. 

It  19  error  for  the  court  to  admit  evidence  before  a  jutry,  as  to 
overflow  and  damage  to  other  land  and  crops,  at  the  same  time 
plaintiffs'  crops  were  damaged,  when  there  is  no  evidence  to  show 
that  said  other  land  and  crops  are  similarly  located,  and  with  the 
same   soTTOunctingB  and   conditioDB,   and  no  evidence  to  show  that 
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said  other  crops  were  no  more  subject  to  overflow  than  plaintilb' 
crops.  Gulf,  C.  &  S.  Pe  Ry.  Co.  v.  Locker,  78  Texas,  284;  Gulf, 
C.  &  S.  Fe  Ey.  Co.  v.  Nicholson,  25  S.  W.  Bep.,  54 ;  St  Louis  & 
S.  P.  Ry.  Co.  V.  Craigo,  10  Texas  Civ.  App.,  244;  Missouri,  K.  k 
T.  Ry.  Co.  V.  McGregor,  68  S.  W.  Rep.,  711. 

J.  W.  Terry  and  A.  H.  Culwell,  for  appellee. 

TALBOT,  Associate  Justice. — Appellaata  brought  this  suit 
against  the  appellee  to  recover  damages  for  the  destruction  of  their 
crops  by  overflows.  It  is  alleged,  in  substance,  that  appellee,  in 
building  its  railroad  across  Sulphur  Creek  bottom  in  Lamar  and 
Delta  Counties,  a  distance  of  about  one  and  one-half  miles,  con- 
structed an  embankment  of  about  eight  feet  high  above  the  surface 
of  the  ground  and  left  only  two  culverts  or  openings  therein;  that 
said  culverts  were  too  small  to  allow  the  water  to  flow  in  its  natural 
way  during  rains,  and  insufScient  for  proper  drainage  according  to 
the  lay  of  the  land;  that  appellee  had  built  a  dam  across  the  channel 
of  the  creek  for  the  purpose  of  storing  water  for  its  own  use,  which 
caused  said  creek  to  fill  up  with  mud  and  drift;  that  appellamte 
jointly  leased  for  the  years  1902,  1903  and  1904  about  eighty-three 
acres  of  land  lying  partly  in  Lamar  and  partly  in  Delta  County  (the 
said  creek  being  the  dividing  line  between  said  counties),  and  on 
both  sides  of  said  railroad  embankment;  that  during  said  yean 
they  had  crops  of  com,  cotton,  alfalfa  and  other  produce  growing 
on  said  land,  and  that  said  embankment,  dam  and  insufficient  cul- 
verts caused  the  wiater  to  collect  and  sfjhand  on  said  crops  in  ibe 
bottom  above  the  embankment^  and  being  forced  to  flow  through 
said  insufficient  culverts  a  strong  and  imnatural  current  was  created 
thereby,  which  passed  upon  and  over  said  crops  with  much  more 
speed,  force  and  destruction  ttian  it  would  have  done  but  for  said 
oWructions  and  insufficient  openings;  that  by  reason  of  the  water 
stAndin^  upon  said  land  and  crops  and  the  washing  of  the  same 
by  said  strong  and  rapid  current,  said  crops  were  destroyed  or 
injured  to  their  damage  in  the  sum  of  $3,600.75.  The  appellee 
pleaded  general  and  special  demurrers,  a  general  denial  and  the 
statute  of  limitation  of  two  years  from  a  verdict  and  judgment  in 
favor  of  appellee  the  appellants  have  appealed. 

Appellants  eompkin  of  the  following  proceedings:  Appellee  asked 
several  of  its  witnesses  if  they  were  acquainted  with  the  land  in 
Sulphur  Creek  bottom  and  the  crops  growing  thereon  during  the 
Tears  1903  and  1904,  and  if  so,  what  effect  the  overflows  occurring 
in  said  years  had  on  the  land  and  crops  at  a  designated  place,  about 
two  and  one-half  miles  above  -Qie  railroad  embankment  and  appeHante^ 
crops,  and  at  other  places  in  said  bottom  nor  near  enough  to  said 
embankment  to  be  affected  thereby.  Objection  to  the  question  wm 
sustained,  but  appellee's  counsel  was,  over  appellants'  objedaons,  pei^ 
mitted  to  state  to  the  court  in  the  presence  and  hearing  of  the  juiy. 
for  the  purpose  of  saving  a  bill  of  exceptions  to  the  court's  ruling 
in  ercluoing  the  proffered  testimony,  that  he  expected  to  prove  bj 
each  of  said  witnesses  in  answer  to  the  question  asked,  and  thil 
eadi  of  said  witnesses  would  testify^  if  permitted  to  do  so,  that 
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the  land  and  crops  at  the  point  asked  ahout  were  washed  and  damaged 
in  the  same  way  and  to  the  same  extent  as  were  the  land  and  crops  of 
appellants.  The  objection  urged  to  the  statement  of  counsel  was, 
that  if  made  in  the  hearing  of  the  jury  it  wt)uld  influence  them  in 
arriving  at  a  verdicrt  "We  think  no  reversible  error  is  here  shown. 
Appellee  having  excepted  to  the  action  of  the  court  in  refusing  to 
permit  the  witnesses  to  answer  the  question  objected  to  by  appellants, 
rt  became  important  for  the  trial  court  to  know,  and  that  the  bill 
reserved  to  the  court's  action  show,  what  the  answer  would  have  been 
in  order  that  the  ruling  might  be  reviewed  on  appeal,  and  to  allow 
the  statement  of  it  in  the  hearing  of  the  jury,  was  a  matter  within 
the  discretion  of  the  trial  court,  which  in  the  absence  of  an  affirmative 
showing  that  this  discretion  has  been  abused  to  the  substantial  injury 
of  appellanrts^  they  are  not  in  a  position  to  insi-st,  because  of  its  exer- 
cise, on  a  reversal  of  the  case. 

It  is  shown  by  bills  of  exception  that  after  appellee^s  witnesses 
Miller  and  Hayes  had  testified  that  they  had  seen  overflows  of  Sul- 
phur Creek  both  before  and  since  appellee's  railroad  was  built,  and 
saw  fte  one  in  1904  one-half  or  three-quartei»  of  a  mile  above 
the  railroad.  Miller  was  permitted  to  testify,  that  *'given  the  same 
amount  of  rainfall,  the  water  did  not  seem  to  be  any  higher  at  that 
point  since  than  before  the  railroad  was  built;'*  that  "it  took  the 
water  about  the  same  time  to  recede  from  the  bottom;"  and  Hayes 
was  permitted  to  state  that,  at  that  point,  "given  the  same  amount 
of  rainfall,  he  could  not  see  any  difference  between  the  overflows 
before  and  since  the  railroad  was  built."  Appellants  objected  to 
this  testimony  on  the  ground  that  there  was  no  evidence  to  show 
ihat  the  surroundings  and  conditions  at  the  point  mentioned  were 
the  same  as  at  the  place  where  appellants'  crops  were  growing,  and 
that  it  was  not  shown  that  what  would  aflfect  the  action  of  the 
water  and  crops  at  that  point  would  affect  appellants'  crops.  The 
court's  action  in  overruling  these  objections  is  made  the  basis  of 
appellant's  third  assignment  of  error.  We  are  of  the  opinion  the 
decision  of  the  question  is  not  governed  by  the  rule  announced  in 
the  cases  of  Gulf,  C.  &  S.  P.  By.  Co.  v.  Locker,  78  Texas,  279, 
and  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Nicholson,  25  S.  W.  Bep.,  54, 
which  have  been  cited  by  counsel  in  support  of  their  contention. 
The  character  of  the  testimony  admitted  here  and  excluded  in  those 
cases  is  believed  to  be  materially  different.  The  purpose  of  the 
defendant  in  the  case  at  bar  was  not  to  show  that  lands  which  could 
not  have  been  affected  by  defendant's  embankment  and  dam  were 
overflowed  and  washed  during  the  years  in  question  the  same  as  was 
appellants';  and  such  was  not  the  effect  of  the  testimony  admitted. 
The  witnesses  were  simply  allowed  to  state,  as  has  been  seen,  that 
at  a  point  about  one-half  mile  above  the  embankment  they  witnessed 
the  overfloTys  and  oould  see  no  difference  in  them;  tiiat  with  the 
same  amount  of  rainfall  the  water  was  no  higher  and  receded  within 
about  the  same  length  of  time  bb  it  did  before  the  embankment  was 
built.  One  of  the  grounds  of  negligence  charged  being  that  the 
culverts  left  in  appellee's  embankment  were  insufficient  to  allow  the 
water  during  heavy  rainfalls  to  flow  down  the  creek  bottom  without 
Vol.  XLVI.  Civil— 30. 


466  Texas  Civil  Appeals  Beports,  Vol.  46.  [May, 

being  materially  arrested  by  said  embankment,  the  testimony  objected 
to  was  material  upon  that  issue,  and  offered  in  disproof  of  it.  The 
point  where  the  witnesses  observed  the  water  and  its  action  was  so 
near  appellants'  land  that  if  it  was  no  deeper  there  and  took  no 
longer  time  for  it  to  recede,  after  the  construction  of  the  railroad 
embankment  than  before  its  construction  the  jury  might  reasonably 
conclude  therefrom  that  the  culverts  were  amply  sufficient  for  the 
purpose  designed,  and  that  appellants'  losses  were  in  no  way  attribut- 
able to  the  negligence  of  appellee.  We  therefore  hold  that  the 
court  did  not  err  in  admitting  the  testimony. 

The  court  in  different  paragraphs  of  its  charge  instructed  the  jury 
as  follows:  (1)  ''That  if  said  dam,  embankment  and  culverts— 
diverted  the  water  or  any  part  thereof  from  its  natural  ^and  usual 
course  and  caused  it  to  flow  over  and  upon  said  land  leased  bj 
plaintiffs  as  alleged  by  them  and  by  reason  thereof  plaintiffs'  cot- 
ton, com,  potatoes  and  alfalfa  were  destroyed  ....  And  if  you 
further  believe  .  .  .  that  all  or  any  of  said  damage,  if  any,  was 
caused  by  said  dam,  embankment  and  culverts  or  openings  whidi 
caused  the  water,  if  any,  to  flow  over  and  upon  or  remain  on  plain- 
tiff's land  so  leased  and  crops  thereon,  which  otherwise  would  not 
have  flowed  over  and  upon  or  remained  on  said  land  and  crops,  then 
in  either  event  you  will  find  for  plaintiffs,  if  you  do  not  so  find 
you  will  find  for  defendant.  (2)  Defendant  can  not  be  held  liable 
for  any  damage,  if  any,  caused  by  the  rain  and  overflows  of  water 
of  Sulphur  Creek,  which  would  have  flowed  over  and  upon  said  land 
and  crops  or  remained  thereon  had  there  never  been  constructed  any 
dam,  embankment  and  culverts  by  the  defendant  and  not  caused 
thereby.  (3)  Allowing  in  each  instance  only  such  damage,  if  any,  as 
was  caused  by  said  dam,  embankment  and  culverts,  causing  the  water, 
if  any,  to  flow  over  and  upon  or  remain  on  said  crops  longer  than  it 
otherwise  would."  These  charges  are  objected  to  on  the  ground  that 
there  was  omitted  from  each  of  them  one  cause  of  the  damage  allied, 
to  wit:  the  "increased  speed"  of  the  water  by  reason  of  said  dam, 
embankment  and  culverts  which  omission  precluded  the  jury  from 
finding  for  plaintiffs  any  damage  they  may  have  sustained  on  account 
of  such  increased  speed  of  the  water.  We  think  the  objection  is  not 
well  taken.  The  increased  velocity  and  force  of  the  water,  if  any, 
was  hut  one  of  the  results  of  the  alleged  negligence  on  appellee's  part 
in  failing  to  provide  sufficient  culverts  or  openings  in  its  railroad 
embankment;  and  the  jury  were  distinctly  told  that  if  any  or  all 
of  the  damage  done  appellants  was  caused  by  the  dam,  embank- 
ment and  culverts  or  openings  to  find  for  plaintiffs.  Clearly,  this 
would  include  damage  done  by  reason  of  any  increased  speed  or 
velocity  of  the  water.  If,  however,  it  should  be  conceded  that  the 
main  charge  was  imperfect  because  of  the  omission  claimed,  such 
omission  did  not  constitute  affirmative  error,  and  it  was  supplied  by 
the  special  charge  given  at  appellants'  request.  The  contention  that 
the  charges  complained  of  and  the  said  special  charge  were  conflict- 
ing and  contradictory,  is  without  merit. 

We  are  also  of  the  opinion  that  the  assignment  of  error,  by  wfiich 
it  is  contended  that  appellants  were  entitled  to  recover  some  portion 
of  the  damages  claimed  imder  the  undisputed  evidence,  and  therefore 
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the  court  erred  in  not  granting  them  a  new  trial,  should  be  over- 
ruled. The  testimony  was  not  undisputed  as  to  any  fact  or  group 
of  facts  essential  to  appellants^  right  of  recovery.  On  the  contrary, 
a  case  of  controverted  facts  throughout  was  presented  for  the  decision 
of  the  jury,  and  their  verdict  being  warranted  by  the  evidence  it 
will  not,  under  the  settled  practice  of  this  State,  be  disturbed.  The 
other  assignments  of  error  need  not  be  discussed.  It  is  believed,  after 
a  careful  consideration  of  them,  that  they  point  out  no  reversible 
error. 

The  judgment  of  the  court  below  is  affirmed. 

Affirmed. 

Writ  of  error  refused. 


G.  E.  Stewart  v.  A.  T.  Smallwood. 

Decided  May  18,   1907. 

1. — ^Absent  Justice  of  the  Peace — Statute  Confltmed. 

It  was  the  intention  of  the  statute  (art.  1566,  Rev.  Stats.),  in  case  of  the 
absence  of  a  justice  of  the  peace,  to  authorize  the  nearest  justice  of  the  peace 
in  the  county  to  perform  the  duties  of  such  absent  justice,  but  the  duties  must 
be  performed  by  such  nearest  justice  within  his  own  precinct. 

2. — Issuance   of   Citation — ^Irregularity — ^Waiver. 

The  issuance  of  a  citation  by  a  justice  of  the  peace  outside  the  limits 
of  his  own  precinct  while  acting  for  an  absent  justice  is  merely  an  irregularity 
affecting  the  jurisdiction  over  the  person  of  the  defendant,  and  may  be  waived 
by  him  by  failing  to  promptly  move  to  quash  the  citation  and  thereby  submit- 
ting himself  to  the  jurisdiction  of  the  court. 

8. — ^Acting  Justice — ^Attachment — ^Yoid. 

A  writ  of  attachment  issued  by  a  nearest  justice  of  the  peace,  while  acting 
for  an  absent  justice,  outside  the  limits  of  his  own  precinct,  is  void. 

4. — ^Exemplary  Damages — ^Basis  for. 

In  the  absence  of  a  recovery  for  actual  damages  caused  by  the  issuance  of 
an  attachment  exemplary  damages  can  not  be  recovered. 

5. — ^Absence  of  Issue — Refusal  of  Charge. 

It  was  not  error  to  refuse  a  charge  based  upon  the  existence  of  a  partner- 
ship and  submitting  certain  offsets  claimed  by  defendant  when  such  charge  was 
not  warranted  by  the  evidence. 

ON    BEHEABING. 

6. — ^Failure  of  Court  to  Act  on   Hotion — ^Waiver. 

When  the  record  fails  to  show  that  a  motion  to  quash  an  attachment  was 
presented  to  or  acted  upon  by  the  trial  court  it  will  be  presumed  that  it  was 
waived. 

Appeal  from  the  County  Court  of  Fannin  County.  Tried  below 
before  Hoil  Tom  C.  Bradley. 

e7.  H,  0.  Lee  and  H.  0.  Evans,  for  appellant. — The  court  erredf 
in  overruling  defendant's  motion  to  quash  the  citation  and  attachment 
and  disnrifls  the  suit.  Eev.  Stats.,  art.  1566;  Crawford  v.  Saunders  & 
Bro.,  9  Texas  Civ.  App.,  225. 
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McGrady  <f  McMahon,  for  appellee. — ^The  Ck)iinty  Court  not  having 
acted  upon  motioa  to  quash  attachment  and  .not  having  been  le- 
qnested  to  do  so,  there  is  no  ruling  or  action  for  this  court  to  reviev. 

Even  if  the  suit  was  not  properly  filed  in  precinct  1,  yet  that  wm 
waived  by  defendant  by  his  appearing  and  answering  to  the  merits  in 
that  court  before  the  regular  justice  of  that  precinct.  Willis  v. 
White,  29  S.  W.  Bep.,  818;  Masterson  v.  Ashcom,  54  Texas,  327; 
Morris  v.  Bunnels,  12  Texas,  177;  66  Texas,  48. 

The  justice  of  precinct  1  being  absent,  the  next  nearest  justice 
had  the  right  to  come  into  precinct  1  and  act  as  justice  of  precinct 
1  until  the  regular  justice  returned.  Bev.  Stats.,  arts.  1566,  1589; 
Pas.  Dig.,  arts,  1219,  1220  (Act  Feb.  16,  1852,  p.  140,  sec.  2); 
Foster  v.  McAdams,  9  Texas,  542.  As  the  law  stood  before  the  Act 
of  Feb.  16,  1852,  appellant's  objection  would  have  been  good  had 
he  made  eame  in  proper  time  and  manner,  but  this  defect  in  the 
law  was  cured  by  said  Act.  Under  the  present  law,  plaintiff,  in 
the  absence  of  the  justice,  has  the  option  io  sue  in  next  nearest 
precinct,  or  he  can  call  that  justice  and  sue  in  the  precinct  of  the 
absent  justice,  whose  office  the  nearest  justice  holds  during  his 
absence. 

BOOKHOXJT,  Associate  Justice. — ^This  suit  was  brought  in  the 
Justice  Court  of  precinct  No.  1  by  A.  J.  Smallwood,  appellee,  against 
G.  E.  Stewart,  appellant,  on  April  5,  1905,  for  the  recovery  of 
$150,  money  advanced  by  appellee  to  appellant;  an  attachment  was 
sued  out  at  the  same  tune  of  filing  suit  and  the  writ  was  levied 
upon  the  property  of  appellant,  which  vras  afterwards  replevied  by 
him.  The  justice  of  the  peace  precinct  No.  1  being  absent  from 
said  precinct  and  from  the  State,  T.  J.  Self,  the  justice  of  Ihe  peace 
of  precinct  No.  8,  Fannin  County,  Texas^  issued  all  the  papers  in 
the  case,  citation,  vmt  of  attachment,  etc.,  filed  the  same  in  Justice 
Court  of  precinct  No.  1,  in  Bonham,  Texas,  at  a  regular  term  of  the 
court  Motion  wsa  made  by  appellant  on  May  18,  1906,  to  quash 
all  papers  in  the  cause  and  dismiss  the  case  because  the  same  was 
absolutely  Toid  and  were  i^^sued  without  any  authority  of  law.  This 
motion  was  overruled  by  the  justice.  Case  was  tried  and  judgment 
for  appellee  for  the  amount  sued  for,  from  which  an  appeal  to 
taken  to  the  County  Court  by  appeUant;  the  same  motion  to  dismiss 
was  made  in  the  County  Court,  which  wss  overruled  by  the  oourt 
Appellant  excepted  to  the  ruling  of  the  court.  Case  was  tried  in  the 
County  Court  on  July  25,  1906,  by  a  jury  and  the  court  instructed 
a  verdict  for  plaintiff  for  the  amount  sued  for.  Judgment  accord- 
ingly followed,  and  defendant  perfected  an   appeal. 

The  action  of  the  court  in  overruling  defendant's  motion  to  qnadi 
the  attachment  proceedings  and  to  dismiss  the  suit  is  assigned  as 
error.  The  citation  shows  that  it  vras  issued  by  T.  J.  Self,  justice 
of  the  peace,  precinct  No.  8,  acting  for  John  Fitzgerald,  justice  of 
the  peace,  precmct  No.  1,  absent.  It  is  made  returnable  to  the  court 
to  be  held  by  him  apt  Bonham,  in  precinct 'No.  1,  at  his  office.  The 
writ  of  attachment  is  issued  by  the  same  justice  and  made  retniB- 
aWe  to  the  Justice  Court  to  he  held  at  Bonham  at  the  oflBce  of  T. 
J.  Self  on  tiie  24th  day  of  Aprils  1905.    All  the  papem  in  the  cafle 
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issued  at  the  infltitntion  of  the  suit  show  that  they  were  issued  by 
T.  J.  Self,  justice  of  the  peace,  precinct  No.  8,  acting  for  John 
Fitzgerald,  justice  of  the  peace,  precinct  No.  1,  absent,  and  were 
filed  in  the  Justice  Court  of  said  precinct  No.  1  by  said  T.  J.  Self, 
where -the  case  was  tried.  The  motion  to  dismiss  was  filed  at  or 
just  before  the  case  was  tried  in  the  Justice  Court.  This  motion  was 
overruled  by  the  Justice  Court,  and  on  appeal  to  County  Court  was 
again  preserved  to  the  County  Court  and  urged  and  overruled  by  it. 

It  is  provided  by  article  1566,  Eev.  Stats.,  'that,  "During  the 
period  of  such  vacancy  in  the  oflBee  of  justice  of  peace,  or  whenever 
the  justice  of  the  peace  in  any  precinct  shall  be  absent,  or  unable 
or  unwilling  to  perform  the  duties  of  his  office,  the  nearest  justice  of 
the  peace  in  the  county  may  perform  the  duties  of  the  office  until 
such  vacancy  shall  be  filled,  or  such  absence,  inability  or  unwilling- 
ness shall  cease.'*  It  is  not  disputed  that  John  Fitzgerald,  justice  of 
the  peace  for  precinct  No.  1  of  Fannin  County,  was  absent  at  the 
time  of  filing  this  suit  and  the  issuance  of  the  writ  of  attachment, 
and  that  T.  J.  Self,  the  justice  of  the  peace  of  precinct  No.  8,  was 
the  nearest  justice  in  Fannin  County.  It  is  contended  in  argument 
that  when  tiie  justice  of  the  peace  is  absent  from  his  precinct,  the 
nearest  justice  in  the  county  has  jurisdiction  of  all  cases  which 
may  be  brought  in  the  precinct  of  such  absent  justice,  but  such 
nearest  justice  can  not  go  out  of  his  precinct  and  issue  process  and 
make  the  same  returnable  to  the  court  of  the  absent  justice,  but 
should  make  the  same  returnable  to  the  court  of  said  nearest  justice 
of  the  peace.  In  other  words,  that  there  is  no  law  authorizing  a  ' 
justice  of  the  peace  to  go  out  of  his  precinct  and  issue  process  in 
another  jurisdiction  and  make  it  returnable  to  that  jurisdiction. 

We  are  of  the  opinion  that  the  intention  of  this  statute  is,  in 
the  case  of  the  absence  of  the  justice  of  the  peace,  to  authorize 
and  confer  jurisdiction  upon  the  nearest  justice  of  the  peace  iu  the 
county  to  perform  the  duties  of  such  absent  justice.  The  statute 
does  not,  however,  confer  power  upon  such  nearest  justice  to  go  out- 
side of  his  precinct  and  to  the  office  of  such  absent  justice  and  there 
perform  such  duties,  but  comtemplates  that  the  duties  shall  be  per- 
formed in  the  precinct  of  such  nearest  justice.  Crawford  v.  Saunders 
&  Bros.,  9  Texas  Civ.  App.,  225. 

The  fact  that  Justice  Self  attempted  to  act  at  Bonham,  outside 
his  precinct,  and  in  the  place  of  Justice  Fitzgerald,  absent,  and 
issued  the  citation  while  so  acting,  does  not  necessarily  require  a 
dimissal  of  the  suit.  This  irregularity  only  affected  the  question  of 
jurisdiction  over  the  person  of  defendant  -and  could  be  waived  by 
him.  The  case  was  regularly  docketed  in  Justice  Fitzgerald's  court 
and  after  his  return  on  May  24,  1905,  the  cause  was  continued 
because  of  the  absence  of  plaintiffs  attorney,  and  set  for  May  31. 
On  June  1,  the  defendant  answered  on  the  merits  of  the  case.  On 
the  same  day  plaintiff  was  granted  leave  to  amend.  On  June  26,  the 
case  was  reset  for  July  18.  The  transcript  shows  no  other  order 
until  January  8,  1906,  when  it  was  reset  by  agreement  for  Feb- 
ruary 27,  1906.  On  February  27,  it  was  continued  by  plaintiff.  It 
was  again  set  for  May  9,  1906,  and  on  that  day  reset  for  May  18, 
1906,  on  which  day  the  motion  to  quash  the  attachment  and  dismiss 
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tiie  8uit  was  filed.  These  facts  show  a  Toluntary  appearance  by 
defendant  and  his  submission  to  the  jurisdiction  of  the  court  over 
his  person  and  the  motion  to  dismiss  was  therefore  properly  over- 
ruled. 

These  facts  furnish  no  sufficient  answer  to  the  motion  to  quash 
the  attachment.  This  motion  was  duly  filed.  Wallace  v.  First  Nat. 
Bank,  65  S.  W.  Bep.,  180.  The  writ  of  attachment  was  issued  with- 
out authority  of  law  and  the  motion  to  quash  the  same  should  have 
been  sustained  It  was  error  ^to  overrule  this  motion.  This  error 
does  not  necessarily  require  a  reversal  of  the  judgment.  If  the 
evidence  failed  to  disclose  any  damage  in  the  levy  of  the  writ  of 
attachment  requiring  the  submission  of  that  issue  to  the  jury,  then 
the  judgment  is  only  erroneous  in  foreclosing  the  attachment  lien, 
and  the  judgment  of  foreclosure  may  be  j^veised  and  in  this  respect 
reformed. 

On  the  issue  of  damage  caused  by  the  levy  of  the  writ  of  at^ 
tachment,  the  defendant  requested,  and  the  court  refused,  the  fol- 
lowing charge:  ^'The  defendant  has  plead  in  reconvention  damages 
for  the  wrongful  suing  out  of  the  attachm€<nt  in  this  case  as  follows: 
Actual  damages  $40,  exemplary  damages  $60,  and  I  charge  you  that 
if  you  believe  from  the  evidence  that  the  attachment  was  wrongfully 
sued  out,  you  will  find  for  the  defendant  the  amount  of  actual  dam- 
ages the  evidence  shows  he  is  entitled  to,  not  to  exceed  the  sum  of 
$40,  and  if  you  further  believe  from  the  evidence  that  the  attach- 
ment was  wrongfully  and  maliciously  sued  out  and  without  probable 
cause  for  so  believing  the  grounds  of  ihe  attachment  to  be  tme, 
you  will  find  for  the  defendant  vindictive  damages  not  to  exceed 
$60.^'  The  evidence  did  not  show  any  actual  damage  sustained  by 
appellant  in  the  suing  out  and  levy  of  the  attachment.  In  the  alJ- 
sence  of  a  recovery  for  actual  damages  exemplary  damages  can  not  be 
recovered.     The  charge  was  properly  refused. 

The  defendant  requested  a  charge  reading  as  foUows:  '^Defendant 
admits  he  received  the  one  hundred  and  fifty  dollars  sued  for,  but 
that  he  had  offsets,  and  I  charge  yon  that  the  defendant  claims 
fifty  dollars  ca^  paid  out  for  freights  on  certain  mill  property, 
including  the  property  attached  in  this  cause,  and  fifty  dollars  for 
building  and  putting  in  the  mill  property,  and  I  charge  you  that 
if  vou  believe  that  ttie  same  grew  out  of  this  transaction,  then  you 
will  find  for  the  defendant  such  sum  as  you  believe  the  evidence 
shows  the  defendant  is  entitled  to,  not  to  exceed  $100.*'  The  ac- 
tion of  the  court  in  refusing  this  charge  is  assigned  as  error.  The 
defendant  answered  that  he  and  plaintiff  were  partners  in  a  mill 
and  that  during  the  partnership  he  paad  out  for  freights  on  certain 
mill  property  fifty  dollars.  The  plaintiflf  denied  the  partnership 
and  answered  by  a  plea  of  res  adjudicaia  to  the  issue  of  partnership. 
The  evidence  showed  that  the  issue  had  in  another  suit  between 
the  same  parties  been  adjudicated  adversely  to  appellant.  The 
evidence  did  not  show  that  the  freight  was  paid  for  the  benefit  of 
plamtiff  or  that  he  promised  to  pay  the  same.  Nor  did  it  show 
that  defendant  erected  the  mill  on  the  promise  of  plaintiff  to  pay 
for  its  construction.  The  charge  was  not  oalled  for  by  the  evidence 
and  was  properly  refused. 
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The  court  erred  in  foreclosing  the  attachment  lien  and  in  en- 
tering judgment  against  the  sureties  on  defendant's  replevin  bond 
and  the  judgment  in  this  respect  is  reversed  and  reformed  and  the 
writ  of  attachment  quashed;  the  money  judgment  in  favor  of  appellee 
is  afQrmed.     The  costs  of  this  appeal  are  taxed  against  appellee. 

Affirmed  in  part,  and  reversed  and  reformed  in  part. 


ON  REHEARING. 

The  motion  for  rehearing  complains  of  our  action  in  quashing 
the  attachment  proceedings,  and  in  reforming  the  judgment,  for  that 
appellee  contends  the  record  fails  to  show  that  the  motion  to  quash 
was  presented  to  or  acted  upon  by  the  County  Court.  A  careful  ex- 
amination of  the  record  fails  to  disclose  any  action  by  the  County 
Court  upon  this  motion  and  in  this  condition  of  the  record  the  mo- 
tion will  be  considered  as  having  been  waived.  The  record  does  not 
show  aflBrmatively,  independent  of  the  recitals  in  the  motion,  that 
the  writ  of  attachment  was  issued  outside  of  the  limits  of  the  pre- 
cinct of  the  justice  who  issued  the  same.  The  motion  for  rehearing 
is  granted  and  the  judgment  in  all  things  is  affirmed. 

Affirmed. 


Chas.  B.  White  v.  D.  E.  Taylor  et  al. 

Decided  May  18,  1907. 

Order  of  Sale — ^XTregrularitlefl — ^Invalid  Sale. 

A  sale  made  by  virtue  of  an  order  of  sale  which  did  not  have  the  seal  of 
the  court  attached^  which  failed  to  name  all  the  parties  to  the  suit^  which 
failed  to  specify  out  of  whose  property  any  unpaid  balance  of  the  judgment 
should  be  made,  was  so  irregular  as  to  authorize  the  court  to  set  aside  the 
same  when  the  property  sold  for  less  than  half  of  its  cash  market  value.  The 
inadequacy  of  price  for  which  the  property  sold  will  be  attributed  to  the 
irr^^larities  in  the  writ. 

Error  from  the  District  Court  of  Fannin  County.  Tried  below 
before  Hon.  Ben  H.  Denton. 

McOrady  <Sk  McMahon,  for  plaintiff  in  error. 

Oross  &  Armstrong,  for  defendants  in  error. 

BOOKHOXJT,  Associate  Justice. — The  defendants  in  error  sued 
Charles  B.  White,  plaintiff  in  error,  to  set  aside  a  purchase  by  him  of 
certain  land  at  sheriff's  sale  under  an  order  of  sale  issued  out  of  the 
District  Court  and  to  have  the  sale  and  deed  to  him  annulled.  The 
case  was  tried  by  the  court  without  a  jury  and  judgment  rendered 
against  White  in  accordance  with  the  prayer  of  the  petition  setting 
the  sale  aside.     White  prosecutes  error. 

The  trial  court  filed  conclusions  of  fact  in  which  he  finds  the 
following  defects  and  irregularities  in  the  order  of  sale:  1.  It 
fails  to  correctly   describe  the  judgm^it  in  that  it  fails   to  name 
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all  the  parties  to  the  suit,  the  name  of  Z.  L.  Maze  heing  omitted. 
2.  It  fails  to  state  the  name  of  the  party  against  whom  the  judg- 
ment was  rendered,  leaving  a  blank  where  the  name  of  such  party 
should  be  stated.  3.  In  that  part  where  it  commands  the  oflioer 
executing  the  writ,  to  make  the  balance  of  the  judgment  remaining 
unpaid  after  the  sale  of  the  property  named  in  the  order  of  sale, 
out  of  any  other  property,  it  does  not  name  the  party  or  parties 
who^  property  is  to  be  subjected  to  the  satisfaction  thereof.  4.  The 
order  of  sale  is  not  sealed  with  the  seal  of  the  court  from  which  it 
issued. 

The  material  questions  which  arise  are:  Did  the  order  of  sale 
have  the  seal  upon  it  and  if  not  did  the  omission  render  it  void? 
Did  the  order  of  sale  suflBciently  name  the  parties  to  the  suit  and 
the  party  or  parties  against  whom  judgment  was  rendered?  Was  the 
fact  that  it  failed  to  specify  out  of  whose  property  the  remainder 
of  the  judgment  was  to  be  paid  material?  Was  White  an  innocent 
purchaser  under  the  facts?  The  order  of  sale  is  as  follows:  **The 
State  of  Texas:  To  the  Sheriff  or  any  Constable  of  Fannin  County — 
Greeting:  Whereas,  on  the  1st  day  of  March,  A.  D.  1906,  in  a  suit 
wherein  W.  J.  Hagood  is  plaintiff  and  6.  W.  Harris,  J.  A.  Guthrie^ 
T.  M.  Smith  and  T.  B.  Wood  and  husband  P.  L.  Wood  are  defendanta, 
and  D.  E.  Taylor  is  intervener,  -said  D.  E.  Taylor,  intervener,  re- 
covered in  the  District  Court  of  Fannin  County,  a  judgment  against 

for   the    sum    of   five    hundred    forty-three 

and  12-100  dollars^  and  costs  of  suit;  and  whereas,  the  said  judg- 
ment is  a  foreclosure  of  a  vendor's  lien  against  plaintiff  and  against 
all  of  said  defendants  on  the  following  described  property,  to  wit:^ 
Then  follows  a  description  of  the  property.  In  specifying  the  order 
in  which  the  property  shall  be  sold  it  says,  '^ou  shall  first  sell  all 
of  the  same  except;  the  tracts  thereof  described  as  follows:  l^^t.  The 
lot  recovered  in  said  judgment  by  Z.  L.  Maze  described  as  follows:* 
giving  field  notes.  **2d.  The  lots  recovered  by  T.  B.  Wood  and 
husband  F.  L.  Wood,  described  as  follows:**  setting  out  the  field 
notes.  It  proceeds:  'Tou  are  hereby  further  directed  that  in  case 
the  proceeds  of  sale  of  first  tract  above  mentioned  be  more  than 
sufficient  to  pay  said  judgment,  interest  and  cost,  that  the  surplus 
then  remaining  be  tuiied  over  to  the  plaintiff  W.  J.  Hagood,  but 
in  case  the  amount  realized  from  sale  or  first  tract  be  insufficient  to 
pay  said  judgment,  interest  and  cost,  then  and  in  that  event  only 
you  shall  proceed  to  sell  the  second  and  third  lots  of  land  above 
described  as  in  the  first  instance  and  apply  the  proceeds  to  the 
payment  of  the  balance  of  said  judgment,  interest  and  cost,  and  the 
surplus,  if  any,  then  remaining  to  be  turned  over  to  the  defendants 
Z.  S.  Maze  and  Mrs.  T.  B.  Wood.**  It  further  conunanded  the 
officer  that  if  the  proceeds  of  the  property  be  insufficient  to  satisfy 
said  judgment  then  to  make  the  money,  or  any  balance  thereof 
remaining  unpaid,  "out  of  the  property  of  the  def^dant  as  in  case 
of  ordinary  executionfi.** 

The  order  of  sale  at  its  close  had  thereon  the  certificate  of  the 
olerk  that  it  was  "given  under  the  hand  and  seal  of  the  District 
Court  of  Fannin  County  at  my  office  in  Bonham,  this  the  7th  day  of 
April,  1906.'*     It  contained  the  clerk's  signature^  but  no  seal  W 
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affixed  to  the  certificate.  Attached  to  the  execution  and  made  a 
part  of  it  was  a  cost  bill  which  contained  the  style  of  the  case, 
a  bill  of  costs  and  a  certificate  of  the  clerk  that  **the  above  is 
a  correct  account  of  the  costs  in  the  above  entitled  case/^  which 
certificate  stated  it  was  "Given  under  my  hand  and  official  seal," 
giving  the  date.  This  was  signed  by  said  clerk  and  had  the  impress 
of  the  seal  to  the  certificate.  The  court  correctly  held  that  the 
seal  of  the  court  impressed  upon  the  certificate  to  the  cost  bill 
did  not  constitute  an  attestation  of  the  order  of  sale  under  the 
seal  of  the  court  as  required  by  law.  TTie  statute  requires  that 
all  process,  except  subpoenas,  issued  out  of  the  District  Court  shall 
bear  the  impress  of  the  seal  of  the  court,  and  shall  be  used  to 
authenticate  the  official  acts  of  the  clerk.  Batts  Civ.  Stats.,  article 
1122  and  article  1447.  The  statute  relating  to  the  issuance  of  an 
execution  out  of  the  District  Court  provides  among  other  require- 
ments, that  it  "shall  be  signed  by  the  clerk  and  sealed  with  the 
seal  of  the  court.''  Batts  Civ.  Stats.,  article  2338.  It  is  held  that 
an  order  of  sale  is  in  effect  an  execution.  22  Texas,  585.  It 
clearly  appears  that  the  seal  was  attached  to  the  cost  bill  to  au- 
thenticate the  clerk's  certificate  thereto,  and  not  to  authenticate 
the  clerk's  certificate  to  the  order  of  sale.  Whether  the  omission 
of  the  seal  from  the  order  of  sale  made  the  writ  void  we  do  not  de- 
cide. The  writer  is  of  the  opinion  that  such  requirement  in  the 
statute  is  mandatory  and  that  an  order  of  sale  not  authenticated 
by  the  seal  is  void.  Aetna  Ins.  Co.  v.  Hallock,  6  Wall.,  556; 
Weaver  v.  Peasley,  163  111.,  251;  54  Am.  St.  Rep.,  469;  Capps  v. 
Leachman,  90  Texas,  499;  Gordon  v.  Bodwell  (Kan.),  68  Am.  St. 
Rep.,  341;  Stouffer  v.  Harlan  (Kan.),  104  Am.  St.  Rep.,  396; 
Choate  v.  Spencer,  40  Am.  St.  Rep.,  425,  and  note;  Boal  v.  King, 
6  Ohio,  11;  Freeman  on  Ex.,  sec.  43   (3d  ed.) ;  17  Cyc,  p.  1025. 

The  appellant  in  argument  refers  to  the  case  of  Collins  v.  Hines, 
17  Texas  Ct.  Rep.,  487,  as  holding  that  not  all  the  requirements  in 
the  statute  in  reference  to  executions  are  to  be  considered  essentials. 
This  proposition  is  sound.  But  in  that  opinion  the  court  says: 
"Some  01  the  specified  features  are  essential,  for  without  them  no 
writ  could  exist."  I  know  of  no  requirement  in  the  statute  more 
essential  than  that  the  writ  shall  be  authenticated  by  the  seal  of  the 
court. 

In  the  case  of  Capps  v.  Leachman,  supra,  it  was  held  that  the 
failure  of  an  execution  to  name  the  party  out  of  whose  property  the 
officer  was  commanded  to  make  the  judgment  rendered  the  writ 
void.  Whether  or  not  the  omission  of  the  seal  made  the  execution 
void,  it  is  clear  such  omisssion  rendered  the  writ  irregular.  The 
order  of  sale  in  the  beginning  thereof  in  attempting  to  give  the 
immes  of  the  parties  to  the  judgment  omits  ttie  name  of  Z.  L.  Maze. 
In  another  part  of  the  order  of  sale  it  is  made  to  appear  that  Z.  L. 
Maze  recovered  a  part  of  the  property  and  the  officer  is  commanded 
to  sell  the  lots  in  a  certain  order,  the  lot  recovered  by  Maze  being 
second  in  order,  and  in  the  event  the  property  first  set  out  in  the  order 
eells  for  an  insufficient  amount  to  satisfy  iJie  judgment  and  that 
should  the  second  lot  be  sold  and  bring  more  than  sufficient  to  pay 
off  the  judgment  the  excess  is  to  be  paid  over  to  Z.  L.  Maze. 
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The  sfcatnte  leqmTeB  ihe  execution  to  describe  the  ju^ment  and 
name  the  parties.  Irwin  t.  Ferguson^  83  Texas,  491.  Nor  does 
the  failure  to  name  the  parties  against  whom  tiie  judgment  was 
rendered  make  the  order  of  sale  inyalid.  The  judgment  was  one 
of  foreclosure  as  to  all  the  parties  plaintiff  as  well  as  defendants  in 
favor  of  the  intervener  Taylor,  and  the  order  of  sale  commanded 
the  sale  of  qiecific  property  therein  described.  Its  failure  to  state 
the  party  or  parties  again^  whom  the  moneyed  judgment  was  reDi- 
dered  was  at  most  an  irregularity.  The  failure  of  the  execution  part 
of  the  order  of  sale  to  state  the  name  of  the  party  out  of  wnoae 
property  the  unpaid  balance  was  to  be  made,  if  the  property  speci- 
fied in  the  order  of  sale  did  not  bring  a  sufficient  sum  to  pay 
the  judgment,  we  are  inclined  to  think  was  only  an  irregularity  in 
the  order  of  sale.  There  was  no  attempt  to  enforce  this  part  of  the 
order.  We  are  of  the  opinion  that  the  irregularities  in  the  order 
of  sale,  coupled  with  the  inadequacy  of  price,  was  sufficient  ground 
for  the  trial  court  to  set  aside  the  sale.  The  market  value  of  the 
property  sold  was  $1,200;  it  brought  $475,  much  less  than  one- 
half  its  cash  market  value.  The  law  will  ascribe  tlie  inadeqnacj 
of  price  to  the  irr^^arities  in  the  order  of  sale.  Irwin  v.  Fe^ 
guson,  supra;  Gunter  v.  Cobb,  82  Texas,  607. 

The  sale  was  made  on  the  first  Tuesday  in  May,  1906,  and  this 
suit  was  instituted  May  24,  1906.  The  proceeds  of  the  sale  were 
not  received  by  the  plaintiff  in  the  ord^  of  sale,  but  were  paid 
into  the  registry  of  the  court.  The  judgment  orders  the  amount  bid 
to  be  returned  to  the  purdias^.  The  trial  court  correctly  foond 
under  the  evidence  that  none  of  the  plaintiffs  were  estopped  by  any- 
thing done  by  them  on  the  day  of  sale,  or  prior  thereto,  in  the  matter 
of  bringing  about  the  sale. 

Finding  no  error  in  the  judgment  ihe  same  is  affirmed. 

Affirmed. 

Writ  of  error  refused. 


Gulp,  Colorado  &  Santa  Fe  Railway  Company  v.  R.  G.  Pratkb. 

Decided  May  22,  1907. 

1«— Cairler— ITnloadijiir  Stoek. 

A  carrier  is  liable  for  injury  to  an  animal  in  taking  it  from  the  car,  thoqgk 
it  was  unloaded  by  the  shipper  himself,  where  the  injury  was  caused  by  n- 
quiring  it  to  be  unloaded  at      depot  platform  not  adapted  to  the  purpose. 

Sw — Brldenee— pinion  as  to  Xarket  Value. 

A  witness  may  qualify  himself  to  give  an  opinion  as  to  market  value  ef  • 
race  horse  at  the  place  of  destination  of  shipment  though  he  had  never  seen  t 
sale  of  stodc  there. 

Appeal  from  the  County   Court  of  Brown  County.     Tried  bdot 
before  Hon.  I.  J.  Rice,  Special  Judge. 

J.  W.  Terry  &  A.  H.  CvJwell,  for  appellaut 

Wilhinson  <t  Lee,  for  appellee. 


1907,}  BoGEBS  V.  Mexico  City  Banking  Co.  475 

KEY,  Associate  Justice. — ^R.  G.  Prater  shipped  a  race  horse 
from  Brownwood  to  Coleman,  Texas,  in  a  car  furnished  and  trans- 
ported by  the  Gulf,  Colorado  &  Santa  Fe  Railway  Company.  Accord- 
ing to  testimony  submitted  by  Prater,  the  animal  was  injured  while 
being  unloaded  at  Coleman,  and  he  sued  the  railway  company  and 
recovered  $200. 

The  company  has  appealed  and  presented  the  case  in  this  court 
on  several  assignments  of  error,  all  of  which,  after  due  considera^ 
tion,  are  overruled. 

The  testimony  offered  by  the  plaintiff  was  sufficient  to  show 
that  the  defendant  was  guilty  of  negligence  in  requiring  the  animal 
to  be  unloaded  upon  the  platform  at  the  freight  depot.  The  plain- 
tiiFs  witness  testified  that  there  was  not  room  for  the  horse  to  get 
from  the  car  to  the  platform  without  turning  sideways,  and  in 
doing  so,  one  hind  foot  slipped  down,  thereby  skinning  the  leg  up 
to  the  stifle  joint.  The  witness  testified  th«at  the  defendant's  agent 
directed  him  to  unload  the  animal  at  that  place,  and  assisted  him 
in  doing  so.  The  evidence  referred  to  supports  the  finding  of  negli- 
gence  against  the   defendant. 

We  are  also  of  opinion  that  the  plainrt:ifif  and  his  other  witness 
qualified  themselves  to  testify  as  to  market  value. 

No  error  has  been  shown  and  the  judgment  is  afiSrmed. 

Affirmed. 


A.  J.  Rogers  v.  Mexico  City  Banking  Company. 

Decided  May  22,   1907. 

1. — QQantmn  Xemit — ^Pleading. 

A  recovery  quantum  meruit  may  be  had  upon  a  pleading  alleging  the  serv- 
ices rendered  and  their  value  though  the  pleading  also  alleges  that  "thereby" 
the  defendant  became  liable  and  promised  to  pay  the  amount  in  several  pay- 
ments of  $500  each;  such  conclusion  is  stated  as  a  result  of  the  facts  already 
pleaded,  and  not  as  an  express  agreement. 

2. — Evidence-— Hypothetical  Quettion. 

Objections  to  hypothetical  questions  and  the  answers  thereto,  on  the 
ground  that  many  facts  were  assumed  which  no  evidence  tended  to  support, 
should,  it  seems,  point  out  the  particular  facts  claimed  to  be  improperly  as- 
sumed. 

3.— Same. 

An  hypothetical  question  assuming  the  details  of  medical  services  rendered 
and  asking  an  opinion  as  to  the  value,  though  not  entirely  accurate  with  respect 
to  the  fa^s  supported  by  the  evidence,  is  held  sufficient  in  substance  to  war- 
rant the  admission  of  the  opinions  of  the  witnesses  thereon. 

4.— Expert   Opinion — ^Hedical   Services. 

An  expert  physician  is  qualified  to  give  his  opinion  as  to  the  value  of 
medical  services  rendered  by  him. 

Appeal  from  the   District  Court  of  Dallas   County.     Tried  below 
before  Hon.  T.  F.  Nash. 

Finley,  Knight  &  Harris,  for  appellant. — The  suit  being  for  an 


476  Texas  Civil  Appeals  Bepobts^  Vol.  46.  IMay, 

agreed  sum  and  not  upon  a  quantum  meruii,  it  was  error  for  the 
court  to  submit  to  the  jury  the  issue  of  the  reasonable  value  of  the 
services  as  a  basis  of  recovery.  Gammage  v.  Alexander,  14  Texaa^ 
414;  Parker  v.  Beavers,  19  Texas,  410;  Morris  v.  Kasling,  79  Texas, 
145;  Western  Union  Tel.  Co.  v.  Smith,  88  Texas,  13;  Childress  v. 
Smith,  90  Texas,  611;  Stokes  v.  Burney,  22  S.  W.  Sep.,  127;  River- 
side Lumber  Co.  v.  Lee,  27  S.  W.  Rep.,  161. 

Where  an  expert  witness  is  being  examined  who  is  not  cognizant 
of  the  facts  upon  which  his  opinion  is  sought,  the  facts  stated  as 
a  basis  of  the  question  propounded  must  exist  in  the  evidence 
adduced  upon  the  trial,  and  it  is  error  for  the  court  to  admit  a 
hypothetical  question  and  the  answer  thereto  where  any  material 
portion  of  the  facts  embraced  in  the  question  propounded  to  the 
witness  have  not  been  proven.  Texas  &  P.  Ry.  Co.  v.  DeMilley, 
60  Texas,  199;  Lee  v.  Heuman,  32  S.  W.  Rep.,  94;  Ft.  W.  &  D.  Ry. 
V.  Thompson,  75  Texas,  504;  Armendaiz  v.  Stillman,  67  Texas,  462; 
12  Am.  &  fhig.  Enc.  of  Law,  460,  and  authorities  cited;  5  £nc.  of 
Ev.,  605,  and  authorities  cited;  1  Wharton  on  Ev.  Par.,  452;  1  Green- 
leaf  on  Ev.  Par.,  441-L. 

Warner,  Johnson,  OdUton  &  Wilson,  and  Morris  £  Crow,  for 
appellee. 

KEY,  Associate  Justice. — Mexico  City  Banking  Company 
brought  this  suit  against  A.  J.  Bogers  and  W.  E.  Mcllhenny  for 
the  recovery  of  an  alleged  debt.  The  plaintifPs  petition  contained 
three  separate  and  distinct  counts,  each  setting  up  a  distinct  and 
separate  cause  of  action.  In  the  first  count  it  was  alleged  that 
the  defendant  Bogers  had  executed  five  promissory  notes  for  the 
sum  of  $500  each,  payable  to  the  order  of  A.  W.  Parsons,  and  that 
they  had  been  transferred  to  the  plaintiff.  It  was  alleged  that  the 
notes  were  signed  A.  J.  Bogers,  per  W.  E.  Mcllhenny,  and  that 
the  latter  was  the  duly  authorized  agent  of  Bogers.  In  the  second 
count  it  was  alleged  that  if  Mcllhenny  was  not  the  agent  of  Bogers, 
and  had  no  authority  to  sign  his  name  to  the  notes,  that  Mcllhenny 
was  guilty  of  such  fraud  as  rendered  him  liable  and  bound  to  pay 
the  notes.  In  the  third  count,  which  like  the  second  was  an  alter- 
native plea,  it  was  alleged  that  if  the  plaintiff  was  not  entitled  to 
recover  upon  the  notes,  he  was  entitled  to  recover  upon  the  following 
allegations : 

'Tlaintiff  complaining  of  A.  J.  Bogers,  defendant,  alleges  that 
Dr.  A.  W.  Parsons  is  a  phvsician  of  high  standing,  resident  and 
engaged  in  the  practice  of  his  profession  in  the  city  of  Mexico, 
Mexico,  and  duly  so  authorized  to  practice  his  said  profession  by 
the  laws  of  the  Bepublic  of  Mexico,  and  on  or  about  the  5th  day 
of  April,  1905,  at  the  special  instance  and  request  of  the  said  "A.  J. 
Bogers,  defendant  called  to  see  him  professionally  as  a  physician,  in 
the  city  of  Mexico,  Mexico,  and  attended  him  in  a  very  serious  ail- 
ment and  at  the  special  instance  and  request  of  A.  J.  Bogers  and 
those  having  the  care  of  him,  for  he  continued  to  suffer  from  a 
very  serious  ailment,  said  Dr.  A.  W.  Parsons  accompanied  him 
on  his   return  trip   from  the  city  of   Mexico,   Mexico,   to   the   city 
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of   Dallas,   Texas,  giving  diligent   attention  to  him  as  a  very   sick 
patient  before  leaving  the  city  of  Mexico,  en  route  to  Dallas,  Texas, 
and   after   arriving   at   the   latter   place,    on   or   about   the    11th   of 
April,  1905,  and  that  his  services  as  physician  to  the  said  A.  J.  Eogers, 
defendant,   were  reasonably  worth   ftie  sum   of  $3,000,   and   on   said 
last   mentioned   date   said   defendant   paid   thereon    the   sum    of   five 
hundred   dollars   to   the   said   A.   W.    Parsons,   leaving   a  balance   of 
$2,500,  due  and  unpaid;  whereby  said  defendant  became  liable  and 
promised  to  pay  Dr.  A.  W.  Parsons  said  sum  of  $2,500,  to  become  due 
in  five  payments  of  $500  each,  due  May  15,  1905;  June  15,  1905;  July 
16th,  1905,  August  15th,   1905,  and  September  15th,   1905,  respect- 
ively, all  now  past  due,  and  defendant,  though  often  requested,  has 
failed  and  refused  and  still  fails  and  refuses  to  pay  the  same  or  any 
part    thereof.      That    said    debt    of    $2,500    is    the    same    for    which 
the   five  notes   described   in   paragraphs   two   and   three  hereof   were 
given.     That  on  or  about  the  15th   day  of  April,   said  Dr.   A.  W. 
Parsons   for   a   valuable   consideration   to   him    paid,    sold,    assigned, 
transferred  said  claim  or  medicail  bill  to  plaintiff,   and  it  has  been 
since  and  is  now  the  owner  and  holder  of  the  same,  and  acquired  it 
without  any  knowledge  that  there  was  any  defense  against  the  pay- 
ment of  the  same,  or  that  any  objection  would  be  made  to  paying 
the    same;    whereby    pkintiflf    is    an    innocent    purchaser    for    value, 
and   whereby   said   defendant   A.    J.    Rogers   has   become   liable   and 
promised  to  pay  plaintiff  said  sum   of   twenty-five  hundred   dollars, 
with  interest  at  six  percent  per  annum  from  the  maturity  thereof, 
yet  though  often  requested  has  failed  and  refused  and  still  fails  and 
refuses  to  pay  the  same  or  any  part  thereof  to  plaintifFs  damage  three 
thousand  dollars." 

The  defendant  Sogers  interposed  a  general  denial,  and  a  plea  of 
non  est  factum.  The  defendant  Mcllhenny  pleaded  a  general  de- 
nia'l. 

After  hearing  all  of  the  testimony  the  trial  court  instructed  the 
jury  to  find  for  the  defendant  Mellhenny,  and  also  instructed  them 
that  the  defend-ant  Bogers  was  not  liable  upon  the  notes,  and  sub- 
mitted the  ease  as  between  the  plaintiff  and  the  defendant  Bogers 
upon  the  third  count  in  the  petition.  The  jury  returned  a  verdict 
for  the  plaintiff  against  the  deien-dant  Bogers  for  $750,  and  judgment 
was  rendered  accordingly.    The  defendant  Bogers  has  appealed. 

The  first,  second,  third,  fourth,  fifth  and  sixth  assignments  of  error 
complain  of  the  action  of  the  court  in  permitting  the  plaintiff  to 
introduce  testimony  tending  to  show  the  value  of  medical  services 
rendered  by  Dr.  Persons  to  the*  defendant  Bogers,  and  in  submitting 
fliat  question  to  the  jury.  These  assignments  are  predicated  upon  the 
proposition  that  the  third  count  in  the  plaintiff's  petition  was  upon 
a  stated  account  for  an  agreed  sum,  and  not  a  suit  upon  a  quantum 
meruit.  We  are  unable  to  sanction  that  proposition.  The  plea  re- 
ferred to  alleges  that  the  services  were  rendered  for  and  at  the  in- 
stance and  request  of  Bogers,  and  that  they  were  reasonably  worth 
the  sum  of  $3,000;  that  Bogers  had  paid  Dr.  Parsons  $500,  leaving 
a  balance  of  $2,500  due  and  unpaid.  It  is  true,  that  those  averments 
are  followed  up  with  the  further  averment,  'Vhereby  said  defendant 
became  liable  and  promised  to  pay  Dr.  A.  W.  Parsons  said  sum  of 
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$2,500,  to  become  due  in  five  payments  of  $500  each/'  cte^  but 
the  liabihty  there  alleged  is  not  stated  to  have  resulted  from  an 
express  agreement  between  the  parties,  but  such  liability  and  promise 
to  pay  is  alleged  as  a  result  of  the  facts  already  pleaded,  and  those 
facts  disclose  a  liability  for  $2,500,  resting  upon  an  implied  promise 
to  pay  for  the  reasonable  value  of  the  services  rendered. 

The  other  assignments  are  addressed  to  the  action  of  the  court  in 
overruling  objections  interposed  to  the  testimony  of  Dr.  Boque  Maeonzet 
and  Dr.  Sidney  Ulfelder,  both  of  whom,  ujwn  hypothetiod  questions, 
stated  that,  in  theii  opinion,  the  services  of  Dr.  Parsons  were  worth 
at  least  $3,000.     The  hypothetical  question  was  framed  as  follows: 

•^State  what  would  be  a  reasonable  charge  for  the  following  serrices^ 
to  wit :  Dr.  A.  TV.  Farsons^  a  physician  of  the  City  of  Mexico,  Mexico^ 
was  called  to  see  A.  J.  Sogers,  Friday,  April  7,  1905,  at  the  Sani 
Hotel,  City  of  Mexico,  and  found  him  lying  upon  the  floor  of  his 
room  in  an  unconscious  condition,  his  head  in  his  wife's  lap.  He 
had  congestion  of  the  brain  and  remained  unconscious  for  seversl 
davs.  He  remained  in  the  City  of  Mexico  nearly  twenty-four  boms 
after  Dr.  A.  W.  Parsons  first  called  to  see  him,  and  was  constantlf 
under  the  treatment  of  Dr.  Parsons,  who  gave  him  stimulants  and 
nourishment  artificially,  and  used  the  ordinary  means  proper  in 
similar  cases.  Sogers  made  no  reply  to  questions,  the  pupils  of  his 
eyes  did  not  respond  to  lights  and  his  heart's  action  was  very  west 
This  condition  was  augmented  by  the  fact  that  he  had  then  in 
organic  heart  lesion,  which  was  in  turn  accentuated  by  the  hi^ 
altitude  of  the  City  of  Mexico,  and  the  fact  that  he  was  recently  ma^ 
ried.  Dr.  Parsons  considered  it  absolutely  essential  A.  J.  Bogers 
should  be  taken  away  from  the  City  of  Mexico,  and  that  it  was  ab- 
solutely essential  that  he  be  accompanied  by  a  physician,  and  in  leas 
than  twenty-four  hours  after  Dr.  Parsons  was  called,  and  on  the 
fir?^  train  leaving  for  the  United  States,  A.  J.  Bogers  left  the  City 
of  ^fexico  for  his  home  at  Dallas,  Texas,  accompanied  by  his  wife 
and  Dr.  A.  W.  Parsons.  It  was  imperative  that  Bogers  be  removed 
as  soon  as  possible,  or  otherwise  he  would  hardly  live  to  get  home, 
and  this  was  the  only  hope  for  recovery.  He  was  absolutely  unconscious 
on  the  trip  until  he  arrived  at  Santillo,  Mexico,  where  he  began 
to  talk  in  a  disconnected  and  wholly  irrational  manner,  and  he  im- 
proved little  until  he  arrived  home,  when  he  recognized  his  wife, 
but  did  not  seem  to  know  that  they  were  married.  During  the  trip 
Dr.  Parsons  drew  the  urine  of  Bogers  from  time  to  time,  and  kept 
his  heart  action  intelligently  and  frequently  stimulated,  and  after 
arriving  in  Dallas,  Texas,  Dr.  Parsons  remained  with  Bogers  one 
day  and  saw  him  several  times  during  the  day,  and  Bogers  gradual^ 
improved,  and  Dr.  Parsons  made  arrangements  with  a  competat 
physician  of  Dallas,  Texas,  who  had  bcin  known  to  Dr.  Parsons 
for  more  than  twenty  years,  to  attend  to  Bogers,  took  the  physician 
to  the  home  of  Bogers,  and  introduced  him  to  the  patient  and  ex- 
plained  the  tatter's  condition,  consulting  with  said  phvsician  as  to 
what  measures  should  be  used  and  arrived  at  a  dennite  concluaiaii 
with  said  physician  as  to  the  treatment  required  for  Bogers.  Dr. 
Parsons  was  engaged  in  all  about  six  days  or  more  as  a  physician 
in  services  attending  Bogers  and  in  going  to  DaDas^  Texas,  and  r^ 
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turning   to   his   home,   and,   after  the   first   day,   was   entirely   away 
from  his  home  and  oflSce  in  the   City  of  Mexico/' 

The  bills  of  exception  state  that  the  question  and  answers  were 
objected  to  "for  the  reason  that  many  of  the  facts  therein  assumed 
were  not  supported  by  the  evidence,  and  that  tlie  evidence  did  not 
tend  to  support  the  same,*'  and  for  other  reasons  that  are  not  urged 
now.  It  will  be  noted  that  the  objection  was  in  general  terms,  and 
did  not  point  out  the  particular  facts  claimed  to  have  been  assumed 
in  the  hypothetical  question,  and  it  may  be  that,  for  that  reason,  it 
was  not  error  to  overrule  it.  In  this  court  the  appellant  has  under- 
taken to  point  out  the  particular  facts  assumed  in  the  hypothetical 
question  and  not  proved  by  the  testimony.  These  are  (1)  that  Mr. 
Kogers  had  congestion  of  the  brain  and  remained  unconscious  for 
several  days;  (2)  that  Dr.  Parsons  before  leaving  Mexico  gave  him 
nourishment  artificially;  (3)  that  his  condition  was  augmented  by 
the  fact  that  he  had  an  organic  heart  lesion,  which  was  in  turn 
accentuated  by  the  fact  that  he  was  recently  married;  (4)  that  after 
he  arrived  at  home  he  recognized  his  wife,  but  did  not  seem  to  know 
they  were  married;  (5)  that  after  reaching  Dallas  Dr.  Parsons  re- 
mained with  Mr.  Bogers  one  day  and  saw  him  several  times  during 
that  day.  The  testimony  given  to  Dr.  Parsons  tended  to  show 
that  he  was  called  in  at  night  to  see  Mr.  Bogers  at  his  hotel  in  the 
City  of  Mexico,  that  he  found  him  undressed  on  the  floor  of  his  room, 
his  head  in  his  wife's  lap  in  an  unconscious  condition,  his  skin  quite 
dark  and  breathing  very  laborious.  Dr.  Parsons  testified  that  Mr. 
Bogers  had  symptoms  of  apoplexy  or  heart  failure,  and  symptoms  of 
congestion  of  the  brain;  that  he  administered  appropriate  remedies 
and  remained  with  him  all  night;  that  his  consciousness  had  par- 
tially returned  the  next  morning,  but  that  he  feared  that  if  he  was 
not  removed  to  a  lower  altitude  he  would  not  survive  many  hours, 
and  so  notified  his  wife,  and  told  her  that  it  would  be  absolutely  neces- 
sary for  a  physician  to  accompany  him,  as  he  had  paralysis  of  the 
bladder  and  his  heart  action  was  very  irregular,  and  required  intelli- 
gent stimulation  and  watching;  that  he  was  called  to  see  the  patient 
at  about  ten  o'clock  on  the  night  of  April  7,  1905,  and  that  Bogers 
left  the  City  of  Mexico  for  Dallas,  Texas,  on  the  evening  of  April 
8,  1905,  accompanied  by  his  wife  and  Dr.  Parsons,  the  latter  going 
at  the  instance  of  Mrs.  Bogers,  who  was  acting  for  and  on  behalf  of 
her  husband;  that  the  patient's  condition  during  the  trip  was  grave 
until  a  lower  altitude  was  reached,  when  he  rapidly  improved;  that 
his  bladder  remained  paralyzed  and  it  was  necessary  to  empty  it  from 
time  to  time  and  give  him  proper  nourishment,  such  as  milk,  brandy 
and  beef  tea;  that  the  witness  rendered  all  of  these  necessary  services; 
that  while  his  heart  action  improved  his  mental  condition  remained 
about  the  same;  that  they  arrived  in  Dallas  on  the  morning  of  April 
11,  and  arranged  to  leave  Bogers  in  the  hands  of  Dr.  Hall,  a  com- 
petent physician,  selected  by  Dr.  Parsons  to  take  charge  of  the  patient; 
that  the  witness  saw  Bogers  twice  during  that  day  in  consultation 
with  Dr.  Hall;  that  he  had  greatly  improved  in  so  far  as  his  heart 
and  general  condition  were  concerned,  but  his  mental  condition  was 
still  unsatisfactory;  that  during  the  journey  from  the  City  of  Mexico 
to  Dallas  the  witoess  kept  a  watchful  eye  on  Bogers^  injected  heart 
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stimulanits  in  his  arm  from  time  to  time  as  needed,  evacuated  Ms 
bladder  with  a  catheter  frequently,  and  prepared  and  administered 
nourishment  from  time  to  time,  and  gave  such  other  attention  as 
appeared  necessary.  It  was  also  shown  that  Mr.  and  Mrs.  Bogers 
had  recently  married,  and  at  the  time  in  question  were  on  their 
bridal  tour. 

Conceding  that  the  hypothetical  question  was  not  entirely  accurate 
in  the  particulars  pointea  out  in  appellant's  brief,  we  are  of  opinion 
that  it  suflBciently  stated  the  leading  facts  necessary  to  be  considered 
by  the  witnesses,  in  order  to  form  an  opinion  as  to  what  would  cod- 
stitute  a  reasonable  charge  for  the  services  rendered.  If  the  ques- 
tion had  been  stated  in  conformity  with  appellant's  contention,  it 
is  not  believed  that  the  opinion  of  the  witnesses  as  to  the  value  of 
the  services  rendered  would  have  been  different.  The  plaintiff  had 
the  right  to  show  by  expert  witnesses  what  would  be  a  reasonable 
charge  for  a  competent  physician  called  to  see  a  patient  at  the  time 
and  place  under  consideration,  and  finding  him  suffering  with  a 
serious  ailment,  which  necessitated  his  removal  and  the  physician's 
attendance  upon  him  during  the  time  of  such  removal.  The  question 
submitted  covered  such  a  case;  and  while,  in  minor  particulars,  it 
may  not  have  been  in  strict  accord  with  the  facts,  we  think  the  ob- 
jections to   it  were   properly  overruled. 

We  also  hold  that  the  objection  to  the  testimony  of  Dr.  Parsons 
was  properly  overruled.  Before  testifying  that  his  services  to  Mr. 
Bogers  were  worth  $3,000,  he  qualified  as  an  expert.  The  verdict  is 
amply  supported  by  testimony. 

No  error  has  been  shown  and  the  judgment  is  affirmed. 

Affirmed. 

Writ  of  error  refused. 


B.  P.  SCOGGIN,  ET  AL.  V.   MrS.  MaTTIE  MaSON 

Decided  May  22,  1907. 

1, — ^Euiband   and   Wife — ^Homestead — ^Parties. 

The  wife  has  such  an  interest  in  the  homestead  as  to  entitle  her  to  main- 
tain alone  an  action  to  cancel  a  conveyance  of  it  which  she  had  joined  her 
husband  in  making,  being  induced  thereto  by  his  fraud,  when  he  has  abandoned 
her  and  refuses  to  join  in  the  suit,  though  she  remains  in  undisturbed  poss38- 
eion. 

2. — Conveyanoe  obtained  by  Fraud — ^Representations — ^Promise. 

Fraudulent  representations  which  will  avoid  a  contract  may  consist  in 
false  statements  as  to  existing  facts  or  promises  as  to  the  future  not  intended 
to  be  performed. 

8.— flame — ^Homestead — Consideration — ^Innocent   Pnrohaser. 

The  wife's  joinder  in  a  conveyance  of  the  homestead  was  obtained  by  repre- 
sentations to  her  by  the  husband  that  the  consideration  was,  as  recited  in  the 
deed,  partly  a  cash  payment,  and  that  this  would  be  used  in  the  purchase  of 
another  home.  Held,  that  the  consummation  of  the  transaction  by  the 
husband's  delivery  of  such  deed  to  the  grantee  on  consideration,  instead,  of 
settlement  of  an  existing  debt  was  a  departure  from  the  contract  to  which  the 
wife  agreed,  and  the  conveyance  was  sustainable  only  in  case  the  grantee  acted 
Innocently  and  in  good  faith. 
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Notice  may  be  inferred  from  circumstances  which  would  put  the  person 
on  inquiry,  and  the  fact  that  the  purchaser  consummated  the  transaction  for 
a  consideration  different  from  that  recited  and  that  the  deed  was  prepared 
by  him  with  such  false  recital  of  a  cash  consideration  was  sufficient  to  support 
a  finding  against  him  on  the  issue  of  good  faith. 

5. — ^Valuable  Consideration — ^Preexisting  Debt. 

In  the  opinion  of  Chief  Justice  Fisher,  a  purchaser  of  the  homestead  in 
consideration  of  a  pre-existing  debt  from  the  grantor  is  not  an  innocent  pur- 
chaser for'  value  nor  entitled  as  such  to  defeat  the  wife's  action  to  set  aside 
the  conveyance  because  her  joinder  in  and  acknowledgement  thereof  was  obtained 
by  fraud  practiced  on  her  by  her  husband. 

Appeal  from  the  District  Court  of  Hamilton  County.  Tried  below 
before  Hon.  N.  R.  Lindsey. 

A.  R.  Eidson,  for  appellant. — The  plaintiff  being  a  married  woman 
and  in  possession  of  the  property  could  not  maintain  a  suit  to  cancel 
a  deed  executed  by  herself  and  husband  without  being  joined  by  her 
husband  or  making  him  a  party  to  the  suit.  Murphy  v.  Coffey,  33 
Texas,  608;  Jackson  v.  Cross,  36  Texas,  193;  KeUey  v.  Whitmore, 
41  Texas,  648. 

The  court  erred  in  canceling  the  deed  executed  by  plaintiff  and 
her  husband  to  defendant  Shear,  because  said  deed  was  legally  exe- 
cuted, in  the  manner  and  form  required  by  law,  and  was  for  a  valuable 
consideration  and  was  understood  and  intended  by  plaintiff  to  be  an 
absolute  conveyance  of  said  property.  Rev.  State.,  art.  636;  Davis 
V.  Brewster,  59  Texas,  93;  Webb  v.  Bumey,  70  Texas,  322;  Gray  v. 
Shelby,  83  Texas,  408. 

No  briefs  were  on  file  for  appellee. 

FISHER,  Chief  Justice. — This  is  a  suit  by  appellee,  Mrs.  Mason, 
against  R.   P.  Scoggin,  H.  H.  Shear,  Mrs.  M.   S.   Faubion,  and  the 
Sotan   Grocery   Company,  to  recover  certain  lands   described   in  her 
petition,    and   alleged   to   be   her   homestead,   and   to    cancel    certain 
pretended  conveyances  thereto,  executed  by  herself  and  husband,  J.  A. 
Mason.     The  suit  was  brought   by  her  without  the  joinder  of  her 
husband,   and  the  avermente  of  the  original  petition,  in  connection 
with   the    statemente   made   in   the    supplemental   petition,    show   an 
abandonment  by  the  husband  as  a  sufficient  excuse  for  not  joining 
him.     It  is  averred  that,  at  the  times  the  several  conveyances  were 
executed  by  her  and  her  husband,  the  property  in  controversy  was 
their  homestead  and  so  continued  to  the  bringing  of  this  suit,  and  that 
they  executed  to  Scoggins  a  conveyance  to  the  homestead,  which  is  al- 
leged to  be  in  fact  a  mortgage,  and  which  was  acquired  by  Mrs.  Fau- 
bion with  notice.     She  also  alleges  that  they  executed  and  delivered  to 
Shear,  for  the  use   and   benefit  of  the   Rotan   Grocery   Company,   a 
conveyance  of  the  homestead,  which  is  also  alleged  to  be  a  mortgage, 
upon  which  the  principal  attack  is  made,  on  the   ground   that  the 
execution  of  the  deed  by  the  wife  was  procured  by  certain  false  and 
fraudulent  promises  and  representations  made  by  her  husband^  with 
Vol.  XLVI.  Civil— 31. 
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the  connivance,  knowledge  and  consent  of  the  Botan  Grocery  Com- 
pany, which  induced  her  to  execute  the  same. 

The  defendants  pleaded  not  guilty,  and  that  the  instroments  so 
executed  were  absolute  conveyances;  and,  if  not,  the  same  were  pro- 
cured without  notice  that  they  were  intended  as  mortgages,  and  that 
the  Botan  Grocery  Company  and  Shear  had  no  notice  of  any  fraud 
perpetrated  by  the  husband  in  procuring  the  joinder  of  the  wife  in 
the  conveyance  to  them. 

The  case  was  tried  before  the  court  without  a  jury,  and  judgment 
rendered  in  favor  of  appellee  cancelling  the  conveyances  in  question 
and  decreeing  recovery  by  her  against  appellants. 

It  is  not  necessary,  other  than  mere  outlining  the  agreement  of 
the  parties,  that  we  should  make  any  finding  relative  to  the  con- 
veyance to  Scoggin,  as  pleaded,  for  it  is  agreed  that  that  instrument 
was  intended  as  a  mortgage;  and  it  was  also  agreed  that  if  the 
facts  will  support  a  judgment  against  the  Botan  Grocery  Company, 
the  judgment  of  cancellation  of  the  Scoggin  deed  was  and  is  correct 

Proceeding  with  the  facts  that  relate  to  the  transaction  with  the 
Botan  Grocery  Company,  we  find  that  on  April  13,  1906,  appellee, 
Mrs.  Mason,  and  her  husband,  J.  A.  Mason,  executed  and  delivered 
a  deed,  absolute  in  form,  which  was  intended  to  be  of  that  nature 
and  character,  to  H.  H.  Shear,  conveying  the  land  in  controversy. 
It  is  conceded  that  the  conveyance  to  Shear  was  for  the  use  and 
benefit  of  the  Botan  Grocery  Company,  and  that  the  latter  by  that 
conveyance  was  intended  to  become  the  owner  of  the  property. 
The  deed  is  in  the  usual  form  of  a  conveyance  of  land,  and  recites 
a  total  consideration  of  $600;  and  also  recites  that  $300  was  cash 
in  hand  paid,  the  receipt  of  which  is  hereby  duly  acknowledged, 
and  that  $300  was  the  assumption  of  payment  by  the  vendee  of  the 
note  due  Scoggin,  which  was  covered  by  the  deed  heretofore  stated 
as  executed  to  him.  The  deed  was  properly  signed  and  acknowledged 
by  the  wife  and  husband  in  the  manner  required  by  statute  in  conyey- 
ing  the  homestead,  and  there  is  no  attack  made  upon  the  ofBcePs 
certificate  as  not  stating  the  facts.  The  property  conveyed  was  at 
that  time  the  homestead  of  tlie  plaintiff  and  his  wife,  and  she  has 
since  then  to  the  present  time,  continued  to  occupy  the  same  as  a 
homestead.  She  was  abandoned  by  her  husband  under  circumstances 
which  would  justify  her  in  suing  alone.  The  deed  was  explained 
to  her  by  the  officer  who  took  her  separate  acknowledgment  in  ac- 
cordance with  its  terms,  and  she  signed  the  same  supposing  the 
recital  of  a  cash  consideration  of  $300  was  true  and  correct.  And  she 
testified,  in  effect,  that  if  she  had  known  that  no  cash  was  to  be 
received  as  a  part  of  the  consideration  she  would  not  have  consented 
to  the  sale  of  her  homestead.  At  or  about  the  time  and  before  this 
deed  was  executed,  her  husband  stated  and  represented  to  her,  for  the 
purpose  of  getting  her  to  join  in  the  conveyance,  that  a  part  of  the 
consideration  was  to  be  paid  in  cash,  and  with  this  they  would  buy 
another  home  in  lieu  of  the  old,  which  it  seems  from  the  evidence 
was  pointed  out  and  selected  for  this  purpose.  She  relied  upon  this 
statement  and  promise,  otherwise  she  would  not  have  sold.  As  a  mat- 
ter of  fact,  other  than  the  indebtedness  to  Scoggin,  the  husband 
was  then  also  indebted  on  an  account  to  the  Botan  Grocery  Company 
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in  the  sum  of  about  $300;  and  there  was  then  an  agreement  between 
the  agent  of  the  latter  who  negotiated  the  transaction,  and  the  husband, 
that  no  cash  consideration  would  be  paid;  but  it  was  agreed  that  the 
consideration  should,  in  addition  to  the  Scoggin  note,  be  the  debt 
due  by  the  husband  to  the  Kotan  Grocery  Company.  The  agent 
of  this  company  wrote  and  prepared  the  deed,  and  in  his  evidence  he 
states:  '^Yes,  I  wrote  the  deed  myself.  It  is  ordinary  to  state 
a  cash  consideration  when  payment  is  made  in  any  way,  and  that 
is  the  reason  I  stated  it  that  way  in  this  deed.  Yes,  I  did  write 
it  as  a  cash  consideration  when  in  fact  it  was  not  a  cash  considera- 
tion. I  knew  it  was  not  paid  in  cash  except  as  to  the  account.  We 
considered  that  cash.  I  don't  know  what  Mrs.  Mason  agreed  to  do, 
only  by  the  deed.  Yes,  I  know  the  deed  does  not  recite  a  line 
about  his  debts,  except  the  Scoggin  debt,  it  shows  that.  Yes,  I 
was  acting  as  the  agent  of  the  Botan  Grocery  Company,  and  as  the 
agent  of  H.  H.  Shear.  It  was  made  to  Shear  just  for  convenience. 
The  .Botan  Grocery  Company  owns  it.  I  think  I  was  in  Mr.  Mason's 
store  while  he  was  gone  up  to  his  house  to  see  his  wife  about  the 
selling  of  the  place.  I  did  not  have  it  already  written  up.  I  wrote  it 
up  there  in  the  clerk's  office.  I  did  not  tell  Mr.  Mason  to  state  to  his 
wife  the  deal  between  us.  He  told  me  before  that  he  had  talked 
to  his  wife  and  told  her  about  it.'' 

Of  course  it  must  be  conceded  that  the  wife  has  such  an  interest 
in  the  homestead  upon  which  she  can  base  an  action  to  rescind  on  the 
ground  of  fraud;  and  it  must  follow  that  the  fruits  of  the  fraud 
may  be  wrested  from  all  that  participate  in  it,  or  all  that  profit  by 
it  with  notice.  Martin  v.  Bobinson,  67  Texas,  381.  There  can  be  no 
question  here  but  that  a  fraud  by  the  husband  was  perpetrated  upon 
the  wife  by  material  statements  and  representations  of  a  dual  na- 
ture, those  that  related  to  the  existing  fact  that  the  consideration 
for  the  conveyance  agreed  to  was  in  part  cash,  and  those  that  related 
to  the  promise  and  agreement  made  that  the  cash  would  be  invested 
in  another  home.  It  is  clear  that  these  representations  in  both 
respects  were  falsely  made  and  with  the  intention  that  the  promise 
should  never  be  kept. 

When  representations  as  to  a  matter  material  are  falsely  made 
as  to  an  existing  fact,  or  if  they  consist  of  promises  made  relating 
to  something  material,  with  an  intention  never  to  perform,  such  for 
instance  that  the  consideration  of  the  transaction  is  of  a  certain  nature, 
and  that  there  will  result  therefrom  a  substantial  benefit  to  the  party 
to  whom  the  representation  is  made  and  who,  by  reason  thereof,  is  in- 
duced to  act,  and  there  is  a  deliberate  failure  of  fulfillment,  fraud 
is  the  result,  for  which  rescission  and  cancellation  is  the  remedy.  2d 
Pomero/s  Eq.,  3d  ed.,  sees.  875  to  918;  Pironi  v.  Corrigan,  47  N".  J. 
Eq.,  135;  Martin  v.  Jordan,  60  Me.,  531;  McMullin  v.  Sanders,  79 
Va.,  364;  Morgan  v.  Dinges,  36  N.  W.  Bep.,  544;  Pairchild  v.  Mc- 
Mahon,  34  K  E.  Bep.,  779,  and  the  same  case  in  139  X.  Y.,  290, 
and  36  Am.  St.  Beps.,  701;  Sim«r  v.  Canaday,  53  JT.  Y.,  298; 
S.  C,  13  Am.  Bep.,  523;  Boles  v.  Merrill,  173  Mass.,  491;  S.  C, 
73  Am.  St.  Bep.,  309;  Thomas  v.  Sweet,  63  S.  W.  Bep.,  787;  Chicago, 
T.  &  M.  C.  By.  V.  Titterington,  84  Texas,  223 ;  McParland  v.  McQill, 
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41  S.  W.  Rep.,  402 ;  St  Louis  Expanded  Metal  Co.  v.  Bnigess,  50  S. 
W.  Bep.,  486;  American  Cotton  Co.  v.  Collier,  69  S.  W.  Bep.,  1024. 

The  principle  stated  is  merely  elementary  and  is  extracted  from 
the  authorities  cited,  and  although  none  of  the  facts  are  directly  in 
point,  some  are  closely  related  by  analogy.     The  facts  here  preeent 
not  a  case  merely  of  breach  of  contract  or  failure  of  consideration, 
for  which  equity  by  rescission  would  aflford  no  relief  (Moore  v.  Cross, 
87  Texas,  661;  Chicago,  T.  &  M.  C.  By.  Co.  v.  Titterington,  84  Texas, 
223;  Mayer  v.  Swift,  73  Texas,  369),  but  it  is  one  where  representa- 
tions  and    promises   are    falsely    aii^   fraudulently    made   concerning 
the  real  consideration  upon  which  the  transaction  is  based,  and  the 
benefit  therefrom  to  he  received  by  the  party  who  is  induced  to  act 
by   reason   of  such    statements.      And   in    such   a  case,    as   said   in 
Pironi  v.  Corrigan,  *'The  just  expectations  of  the  complainant  hare 
not  been  fulfilled,*  and  that  part  of  the  c(Misideration  of  the  deed  has 
failed.      This    conclusion    leads    to    the    setting    aside    of    the   con- 
veyance.'* 

There  is  between  husband  and  wife  a  relation  of  trust  and'  con- 
fidence; and  the  former  in  his  business  transactions  with  the  latter, 
relating  to  her  property  interests,  rests  under  the  duty  to  make  a  true 
and  full  disclosure  of  the  facts  known,  and  to  abstain  from  representa- 
tions which  are  not  true,  and  which  are  calculated  to  deceive,  and 
which  are  of  a  nature  likely  to  induce  action  to  her  injury.  In  such 
a  case  of  abupe  of  confidence  and  duty,  the  wife,  if  she  has  sus- 
tained substantial  injury,  would  have  a  right  of  action  to  rescind. 
Wiley  V.  Prince,  21  Texas,  639. 

It  only  remains  to  be  seen  to  what  extent,  if  any,  these  principles 
find  the  relief  provided,  would  apply  to  one  shown  by  the  evidence 
to  be  so  situated  as  the  appellant,  the  Botan  Grocery  Company.  They 
must  have  known  when  dealing  for  the  purchase  of  the  homestead, 
where  the  validity  of  the  conveyance  depends  upon  the  separate  ac- 
knowledgment of  the  wife,  that  it  is  not  the  mere  previous  negotiations 
that  create  the  right  acquired,  but,  as  said  in  Davis  v.  Brewster,  59 
Texas,  96,  the  real  question  is,  with  what  intent  did  the  husband 
and  wife  execute  the  instrument,  which  was  not  completed  until  the 
delivery;  and  from  this  it  must  follow  that  its  status,  as  fixed  and 
completed  at  that  time,  will  determine  the  right  of  the  purchaser. 
The  deed  as  prepared  and  separately  acknowledged,  upon  its  face 
spoke  the  truth.  The  consideration  was  accurately  stated  as  agreed 
to  with  the  wife;  and  when  she  signed  and  acknowledged  the  instru- 
ment it  became  effective  as  a  conveyance,  and  only  binding  upon 
her  to  the  extent  of  the  terms  and  conditions  therein  expressed. 
And  thereafter  these  terms,  in  material  respects,  could  not  be  changed 
by  the  husband  and  the  purchaser  without  her  consent. 

"While  it  is  true  that  a  purchaser  dealing  with  the  husband  may, 
ordinarily,  act  upon  the  assumption  that  he  has  acted  in  good 
faith  with  the  wife  (Pierce  v.  Fort,  60  Texas,  469) ;  yet  to  concede 
the  right  of  the  husband  and  the  purchaser  to  consummate  the  sale 
of  the  homestead  by  virtue  of  terms  and  conditions  materially  dif- 
ferent from  those  steted  in  the  conveyance  as  executed  and  delivered, 
is  virtually  to  destroy  the  force  of  the  statute  that  requires  the  joinder 
of  the  wife,   under  separate  acknowledgment,  in   order  to  create  a 
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valid  conveyance.  And  if  it  can  be  said  that  that  part  of  the  instru- 
ment which  calls  for  a  cash  consideration  is  material,  we  see  no 
reason  why  a  change  as  to  it  should  not  come  within  the  prohibition, 
as  well  as  any  other  of  its  material  terms.  And  if  such  is  the  case, 
the  substitution  of  the  other  consideration  by  the  husband  and  purchaser 
deprived  the  wife  of  the  benefit  she  expected  to  receive  in  consenting 
to  joining  in  the  conveyance;  and  in  such  instance,  it  ought  to  be 
held  that  a  purchaser  who  is  a  pari:y  to  such  a  change  takes  subject 
to  the  fact  that  the  change  may  result  in  an  imposition  upon  the 
wife;  or  at  least,  in  such  a  case,  good  faith  and  fair  dealing  should 
require  from  flie  purchaser  information  of  the  wife  as  to  whether  her 
ri^ts  by  the  change  would  be  seriously  affected.  The  deed  beii^ 
tested  by  its  tenns  existing  when  delivered,  the  change  thereof  in  the 
consideration  to  be  paid,  asceirtaihed  by  the  agreement  between  the 
husband  and  the  purchaser,  materially  affected  the  interest  of  the 
wife;  and  the  purchaser,  a  party  to  such  a  change,  ought  not  to  be 
relieved  from  its  consequences  by  the  assertion  that  he  knew,  and 
supposed  the  wife  also  Iniew,  that  the  recital  in  the  deed  did  not 
truthfully  and  correctly  state  the  consideration  as  agreed  to  by  him 
and  the  husband.  The  answer  to  this  would  be  that  the  deed  as 
delivered  informed  him  that  the  wife  intended  it  to  have  a  certain  ef- 
fect. And  it  can  not  be  said  it  was  treating  her  fairly  to  ignore 
one  of  its  important  stipulations  and  give  it  an  effect  different 
from  what  the  deed  expressly  required,  without  an  inquiry  from  her. 
She  having  executed  the  deed  with  the  recital  in  it  of  a  cash 
consideration,  that  fact  alone  should  have  been  sufficient  to  excite 
his  inquiry  as  to  wnether  the  wife  had  consented  that  a  different 
consideration  could  be  received.  In  Connecticut  Mut.  Ins.  Co.  v. 
Smith,  22  S.  W.  Hep.,  629,  tiie  Supreme  Court  of  Missouri,  in  con- 
sidering inferential  facts  on  the  question  of  notice,  said: 

'TSTotiee  in  this  connection  does  not  mean  positive  information 
brought  directly  home  to  the  parties  sought  to  be  charged.  Any- 
thing that  will  put  a  prudent  man  upon  inquiry  is  notice;  and  gross 
negligence  in  failing  to  make  inquiry  when  the  surrounding  facts 
suggest  the  existence  of  others  and  that  inquiry  is  to  be  made, 
is  tantamount  in  the  courts  of  equity  to  notice.  Major  v.  Bukley, 
51  Mo.,  227;  Leavitt  v.  LaPorce,  71  Mo.,  353;  Roan  v.  Winn,  4 
S.  W.  Rep.,  736.  This  is  the  universally  prevalent  doctrine  of  courts 
of  equity  in  all  jurisdictions.  2  Pom.  Eq.  Jur.,  sees.  596  to  600. 
And  actual  notice  may  be  inferred  from  circumstances  and  by  reason- 
able deductions,  Brown  v.  Volkening,  64  N.  Y.,  76.  Courts  of  equity 
since  their  earliest  foundation  have  always  recognized  that  the  still 
small  voice  of  suggestion,  emanating  as  it  will  from  contiguous 
facts  and  surrounding  circumstances  pregnant  with  inference  and 
provocative  of  inquiry,  is  as  potent  to  impart  notice  as  a  presidential 
proclamation  or  an  army  with  banners.** 

There  was  nothing  up  to  the  time  of  this  delivery  that  appellee 
was  aware  of  that  would  lead  her  to  believe  that  her  hopes  and  ex- 
pectations, baaed  upon  the  representations  of  her  husband,  would  result 
m  disappointment.  If  it  may  be  conceded  that  the  agent  of  the 
Rotan  Grocery  Company  who  negotiated  with  the  husband  the  trans- 
action and  who  prepared  and  wrote  the  deed,  had  no  actaal  knowledge 
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ihat  the  wife  did  not  know  the  real  consideration,  still,  in  preparing 
that  instrument,  he  concealed  under  one  of  its  material  recitals  a  fact 
so  important  that  if  the  instrument  under  his  preparation  had  been 
made  to  speak  the  truth,  the  entire  transaction  would  have  failed, 
and  the  instrument  would  not  have  been  executed  by  her.  He  knew, 
when  this  instrument  came  back  to  him  delivered  by  the  husband, 
that  at  that  time   only  it  became  effective,   and  that  it   had  been,  I 

according  to  its  terms,  ^explained  to  the  wife  by  the  oflScer  who  took 
her  acknowledgment,  and  that  when  she  finally  became  bound  by  the 
same  that  the  false  recital  was  calculated  to  deceive  and  mislead 
one  not  knowing  the  truth;  and  if  the  trial  court  or  this  court  were 
so  charitably  inclined  as  to  acquit  him  of  any  intent  to  so  frame 
the  deed  as  to  deceive  the  wife  and  to  conceal  the  true  facts,  it  must 
be  confessed  that  ^e  result  was  the  .same^  as  she  in  fact  was  deceived 
to  her  disadvantage. 

But  the  conclusion  might  properly  be  reached  that  the  conduct 
of  this  agent  is  not  necessarily  limited  by  this  Aaritable  view,  and 
doubtless  the  trial  court,  who  had  this  witness  before  it,  and  was  in 
a  situation  to  judge  of  his  credibility,  did,  in  the  light  of  the  evidence, 
view  his  conduct  with  less  leniency  The  trial  court,  in  weighing  his 
evidence  and  in  determining  his  credibility,  may  have  properly  dis- 
carded his  explanation  that  the  consideration  as  cash  was  so  stated  in 
the  deed  in  deference  to  a  custom  or  usage,  and  may  have,  under  the 
inferences  arising  from  the  evidence,  concluded  that  there  was  more 
of  design  and  purpose  of  concealment  in  reciting  a  cash  consideration 
than  of  mere  accidental  obedience  to  usage.  It  is  a  little  strange  and 
remarkable,  to  say  the  least  of  it,  that  the  very  fact  that  was  concealed 
and  suppressed  and  kept  out  of  the  deed  is  the  fact  which,  if  it  had 
been  stated,  would  have  defeated  the  consummation  of  the  trans- 
action, and  the  very  fact  that  was  stated  as  the  consideration  inspired 
the  confidence  of  the  wife  and  led  her  to  join  in  the  conveyance. 
This  may  have  transpired  without  design,  purpose  and  understanding 
between  the  agent  of  appellant  and  the  husband;  but  the  trial  court 
was  justified  in  believing  otherwise,  and  we  entertain  no  disposition 
to  differ  with  him  in  this  conclusion. 

Furthermore,  the  wife  testified  that  she  did  not  know  that  her 
husband  was  indebted  to  the  Botan  Grocery  Company,  but  that  she 
knew  that  he  was  indebted  to  Scoggin;  and,  in  effect,  stated  that  ^e 
was  informed  and  so  understood,  that  after  that  debt  was  paid  bj 
the  conveyance  of  the  property,  there  would  be  left  enough  cash 
to  purchase  the  new  home.  Now,  if  the  agent  of  the  Botan  Grocery 
Company,  in  preparing  this  deed,  did  not  know  of  this  arrangement 
and  had  not  discussed  the  matter  with  the  husband,  it  is  a  singular 
coincidence  that  he  prepared  the  deed  in  accurate  accord  with  the 
agreement  between  the  husband  and  wife,  and  in  keeping  with  the 
representations  the  former  had  made  to  her.  The  improbability  of  this 
being  merely  accidental,  evidently  suggested  itself  to  the  trial  court; 
and  he  probably  gave  this  conclusion  some  weight  in  determining 
the  agenfs  connection  with  and  knowledge  of  the  true  facts.  In 
Pomeroy's  Equity,  3d  ed.,  vol.  2,  sec.  762,  this  wholesome  rule  is 
stated : 

'^he  most  general  statement  of  the  doctrine  describes  tiie  purchase 
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as  one  nrade  in  good  faith  for  a  valuable  consideration  and  without 
notice.  It  is  true  that  in  most  instances  the  want  of  good  faith 
consists  in  the  completion  of  the  purchase  after  the  party  has  been 
charged  with  notice,  for  such  conduct  is  regarded  by  equity  as  con- 
structively fraudulent.  The  requisite  of  good  faith  extends  much 
further.  A  purchaser  may  part  with  a  valuable  consideration,  may 
have  no  notice  of  any  opposing  claim,  and  yet  lack  the  good  faith 
which  is  essential  to  render  his  position  a  protection,  and  his  defense 
available.  It  is  an  elementary  doctrine,  therefore,  that,  independently 
of  notice  and  valuable  consideration,  any  want  of  good  faith  on  the 
purchaser's  part,  any  inequitable  conduct  of  his,  such  as  fraud, 
committed  in  the  transaction  against  his  own  immediate  vendor  or 
grantor,  or  a  participation  in  an  intended  fraud  against  the  creditors 
of  his  vendor  or  grantor,  or  his  obtaining  the  transfer  through 
misrepresentations  or  concealments  which  are  inequitable,  although 
not  amounting  to  positive  fraud,  and  the  like,  will  destroy  the 
character  of  a  bona  fide  purchase,  and  defeat  the  protection  otherwise 
given  to  it.  The  party  claiming  to  be  a  bona  fide  purchaser  must  come 
into  a  court  of  equity  with  absolutely  clean  hands.'' 

This  text  is  cited  with  approval  in  Connecticut  Mut.  Life  Ins.  Co. 
V.  Smith,  22  S.  W.  Eep.,  623,  and  Schneider  v.  Sellers,  81  S.  W. 
Hep.,  126.  This  principle  may  find  application  to  the  facts  and  cir- 
cumstances of  thds  case,  which  show  a  change  and  concealment  of  the 
consideration. 

In  the  disposition  we  have  made  of  the  question  just  discussed  an 
affirmance  results;  and,  while  it  is  not  necessary  to  discuss  the  other 
questions,  there  is  one  upon  which  the  writer  entertains  a  view  so 
radically  diflPerent  from  the  way  decided  in  Webb  v.  Bumey,  70 
Texas,  325,  and  Harrington  v.  McParland,  1  Texas  Civ.  App.,  291, 
that  I  deem  it  proper  to  state  what  I  consider  the  reason  and  authority 
for  a  diflferent  rule. 

It  is  seen  that  the  consideration  for  the  transfer  and  conveyance 
to  Botan  Grocery  Company,  as  agreed  to  by  its  agents  and  Mason, 
was  a  pre-existing  debt  due  from  the  latter;  and  the  two  cases 
cited  are  to  the  effect  that,  when  an  attack  is  made  by  the  wife 
on  a  conveyance  from  her  on  the  ground  that  its  execution  was  pro- 
cured by  Iraud,  the  vendee  who  purchases  without  notice,  will  be 
protected,  although  the  consideration  to  support  the  conveyance  was 
a  mere  pre-existing  debt.  So  far  as  my  investigation  has  extended 
into  an  examination  of  the  reported  cases  from  the  courts  of  lliis 
State  and  of  others  where  the  doctrine  prevails  that  a  prcrcxisting 
debt  is  not  such  a  consideration  as  will  support  the  title  of  an 
innocent  purchaser  without  notice,  the  case  of  Webb  v.  Bumey,  stands 
alone,  with  the  exception  of  Harrington  v.  McParland,  where  the 
former  case,  in  the  language  of  the  latter,  was  reluctantly  followed. 
It  is  a  settled  question  in  this  State  that  a  pre-existing  debt,  while 
suflficient  to  support  a  transfer,  is  not  a  sufficient  and  adequate  con- 
sideration upon  which  to  base  the  assertion  of  bona  fide  purchase, 
without  notice,  of  a  superior  title.  Buekner  v.  Grigsby,  84  Texas, 
330;  SteflPan  v.  Milmo  Nat.  Bank,  69  Texas,  513;  McKamey  v. 
Thorp,  61  Texas,  653.  The  latter  case  states  as  a  reason,  that 
{tns  doctrine  proceeds  upon  the  principle  that  the  creditor  receiving 
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the  coiiveyanoe  diveete  himflelf  of  no  ri^t,  aad  places  himself  in  no 
worse  situation  than  he  would  have  been  if  he  had  received  notice 
of  the  prior  title  existing  in  the  property  in  favor  of  a  third  party. 
He  is  treated  as  advancing  nothing  m  the  faith  of  his  purchasey 
and  as  losing  nothing  if  the  apparent  title  of  his  vendor  should  prove 
worthless. 

A  purchaser  in  ft  case  like  the  present,  where  the  conveyance  to 
him  is  assailed  on  the  ground  of  fraud,  is  protected  on  the  theoiy 
that  he  was  a  purchaser  for  value  without  notice;  and  I  can  see  no 
reason  why  the  consideration  in  such  a  case  could  be  something  of 
less  value  than  would  be  necessary  to  protect  a  bona  fide  purchaser 
without  notice  of  another  and  superior  title.  The  equities  and  rights 
of  the  latter  class  of  purchasers  address  themselves  to  the  meritorionB 
consideration  of  a  court  of  equity,  as  much  so  as  should  l>e  accorded 
to  the  former;  and  I  see  no  reason  why  a  different  rule  should  apply 
in  determining  when  the  right  or  title  of  either  should  prevail 
**The  destructive  effect  of  fraud  upon  any  contract,  conveyance  or  other 
transaction  is  so  essential  and  far-reaching  thai  no  person,  however 
free  from  any  participation  in  the  fraud>  can  avail  himself  of  what 
has  been  obtained  by  the  fraud  of  another,  unless  he  is  not  only  in- 
nocent, but  has  given  some  valuable  ccmsideration.'^  2  Pomeroy 
Eq.,  sees.  899  to  918. 

As  said  by  Turner,  L.  J.,  in  Topham  v.  Duke  of  Portland,  1  Degex, 
J.  ft  S.,  617,  669:  'T!  take  it  to  be  clear  that  no  person,  however 
innocent  he  may  himself  be,  can,  when  there  is  no  valuable  considera- 
tion, derive  a  title  under  the  fraud  of  another.** 

In  Simpson  v.  Delehoyo,  94  If.  Y.,  194,  the  court  in  discussing  de 
rights  of  an  innocent  purchaser  in  protection  against  fraud,  says: 
**The  fraud  being  established,  it  will  be  incumbent  upon  the  plaintiff 
to  show  satisfactorily  how  he  came  by  the  mortgage  and  that  he 
took  the  same  for  value;  and,  in  order  to  give  him  the  protection 
of  the  principles  of  law  we  lay  down,  the  court  must  find,  not  only 
that  .he  purchased  the  mortgage  for  value,  but  thait  he  purchased  it 
innocently  and  in  good  faim.  24  Am.  ft  Eng.  Ency.  Law,  2d  ed., 
625;  Baker  v.  Lever,  67  N".  T.,  304;  S.  C,  23  Am.  Rep.,  117; 
Thomas  v.  Sweet,  63  S.  W.  Eep.,  787;  and  Martin  v.  Bobinaon, 
67  Texas,  381   to  382. 

We  find  no  error  in  the  record  and  the  judgment  is  afiirmed. 

Affirmed. 


M.  W.  LowBT  V.  G.  L.  Carter  et  al. 

Decided  May  22,  1907. 

1«— Deed  as  Xortgage— Burden  of  Proof. 

When  an  instrument  in  the  form  of  an  absolute  deed  is  alleged  to  be  in 
fact  a  mortgage  the  burden  of  proof  is  upon  the  party  so  alleging. 

ft. — ^Estoppel  by  Deed. 

When  one  has  conveyed  by  deed  specific  property  for  a  valuable  consideration 
and  afterwards  takes  a  deed  conveying  to  himself  an  outstanding  title  to  the 
property,  the  law  oonclusively  presumes  that  the  purchase  was  made  for  tha 
vendee,  and  passes  the  title  to  him  the  moment  the  deed  is  executed. 
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C.  and  wife  executed  a  deed  of  trust  upon  their  homestead  to  secure  the 
purchase  money  of  the  same;  they  then  sold  the  homestead  to  L.  and  B.,  with 
covenant  of  general  warranty;  the  deed  of  trust  was  foreclosed  and  the  land 
bought  in  by  the  creditor,  who  shortly  thereafter  reconveyed  it  to  G.  and  wife, 
reserving  a  lien  to  secure  a  part  *- '  the  purchase  money ;  C.  and  wife  again 
sold  the  property  to  one  L.  w^  •  assumed  the  debt  due  the  creditor  as  part 
of  the  purchase  money.  In  a  suit  by  L.  and  B.  in  trespass  to  tiy  title  for  the 
property  against  L.  held,  that  L.  and  B.  were  entitled  to  recover. 

4. — ^Deed — ^Implied   Covenant. 

By  statute  in  this  State  the  use  of  the  word  "grant"  or  "convey"  in  a 
deed  implies  a  covenant  1;hat  the  land  is  at  the  time  of  conveyance  free  from 
encumbrance.     Rev.  Stats.,  art.  633. 

Appeal  from  the  District  Court  of  Jefiferson  County.  Tried  below 
before  Hon.  L.  B.  Hightower,  Jr. 

J.  D,  Martin,  for  appellant. — Fannie  L.  Carter  having  acquired  the 
superior  title  to  the  property  in  controversy  on  the  15th  day  of 
April,  1905,  by  a  deed  from  the  Standard  Savings  &  Loan  Asso- 
ciation, was  not  estopped  by  her  former  deed  to  plaintiffs  of  the 
30th  of  March,  1903,  and  her  deed  to  intervener,  M.  W.  Lowry,  in 
which  she  was  joined  by  her  husband  on  the  4th  of  November,  1905, 
vested  in  intervener,  the  superio"  title  to  the  lot.  See  Act  of  April 
30,  1846;  PaschaPs  Digest,  1003;  Act  February  3,  1841;  WaJkins 
V.  Watson,  86  Texas,  196;  Kavanaugh  v.  Brown,  1  Texas,  481; 
Trimble  v.  Miller,  24  Texas,  215;  Foster  v.  Johnson,  89  Texas,  640; 
Stallings  v.  Bullum,  89  Texas,  4:31. 

Fleming  £  Fleming  and  0.  P.  Dougherty,  for  appellees. — Where 
a  grantor  executes  and  delivers  a  deed  conveying  land  with  covenants 
of  general  warranty  of  title,  who  has  no  title  to  the  land  at  the 
time  of  the  execution  and  delivering  of  the  deed,  but  afterwards 
acquires  title  to  the  land,  the  «fter-acquired  title  passes  by  estop- 
pel eo  insianii  to  his  warrantee,  and  binds  both  the  warrantor  and 
his  heirs  and  subseauent  purchaser  from  either.  Eobinson  v.  Douthit, 
64  Texas,  101;  Lindsay  v.  Freeman,  83  Texas,  269;  Baldwin  v. 
Boot,  90  Texas,  546. 

When  a  husband  and  wife  convey  property  occupied  by  them  as 
a  homestead,  to  which  they  have  an  incomplete  community  title, 
or  no  title,  by  a  general  warranty  deed  properly  executed,  and  after 
the  execution  and  delivery  of  this  warranty  deed,  the.  property  is  con- 
veyed to  them  as  community  property  and  the  title  is  vested  in  the 
community  estate,  the  wife  is  estopped  to  assert  homestead  rights 
in  the  property  in  the  face  of  her  deed  to  the  property.  West  End 
Town  Company  v.  Griggs,  93  Texas,  451;  Johnson  v.  Burton,  87  S. 
W.  Bep.,  181;  Brown  v.  Humphrey,  95  S.  W.  Bep.,  23;  Pepper  v. 
Smith,  54  Texas,  116;  Banney  v.  ifiller,  61  Texas,  263. 

Where  a  married  woman,  joined  by  her  husband,  executes  and  de- 
livers a  general  warranty  deed  to  a  community  homestead,  «iid  where 
the  deed  of  conveyance  expressly  recites  that  there  are  no  encumbrances 
upon  the  property,  and  the  deed  expressly  warrants  the  title  to  the 
property,  and  warrants  against  encumbranoes,  and  a  ralxiable  and  full 
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consideration  is  paid  for  the  property  and  received  by  the  grantors; 
and  after  the  conveyance  by  the  husband  and  wife  the  property  is 
sold  under  and  to  satisfy  an  encumbrance  upon  the  property  existing 
at  the  time  of  the  conveyance  by  the  husband  and  wife,  and  the  wife, 
as  a  member  of  the  community  partnership,  becomes  the  purchaser, 
she  is  guilty  of  such  actual  and  positive  fraud  as  will  estop  her  from 
asserting  homestead  rights  in  the  property  in  the  face  of  her  deed. 
Moerlein  v.  Scottish  Mortgage  Company,  9  Texas  Civ.  App.,  422; 
Thompson  Savings  Bank  v.  Gregory,  59  S.  W.  Eep.,  622. 

NEILL,  Associate  Justice. — This  suit  was  brought  by  W.  A. 
Langham  and  A.  E.  Broussard,  against  G.  L.  Carter  and  his  wife 
Fannie  L.  in  the  ordinary  form  of  an  action  of  trespass  to  try 
title  to  lot  279,  block  46,  in  the  city  of  Beaumont,  Texas.  Pending 
the  suit  the  defendants  Carter  and  wife  sold  the  property  to  M.  W. 
Lowry,  who  came  into  the  suit  as  an  intervener.  Our  conclusions 
of  fact  and  law  will  sufficiently  indicate  the  issues  made  by  the 
pleadings  and  evidence.  The  case  was  tried  without  a  jury  and,  upon 
the  findings  of  fact  and  law  by  the  trial  court,  judgment  was  rendered 
in  favor  of  plaintiffs  against  defendants  and  intervener. 

Conclusions  of  Fact. — There  is  evidence  to  support  the  findings  of 
the  trial  court,  which  are  substantially  as  follows: 

On  June  2,  1900,  H.  C.  Devant  and  wife,  by  their  deed  of  that 
date,  conveyed  the  property  in  controversy  to  defendant  G.  L.  Carter. 
The  consideration  was  $1,200,  $200  of  which  was  cash  and  the  balance, 
twenty  promissory  notes  for  $50  each,  one  payable  each  month  until 
all   were   paid,    a   vendor's   lien   being   expressly   retained    to    secure 
their  pajonent.    When  the  deed  and  notes  were  made,  defendants  were 
husband  and  wife.     Twenty  of  the  notes  were  assigned  on  November 
24,  1900,  by  E.  C.  Devant  to  the  Standard  Savings  and  Loan  Asso- 
ciation of  Dallas,  Texas.     On  December  14,  1900,  G.  L.  Carter  and 
wife  executed  to  F.  W.  McGuire,  trustee,  a  deed  of  trust  on  said  lot 
to  secure  said  Standard  Savings  &  Loan  Association  in  the  payment 
of  a  note  for  $700,  which  was  then  given  in  renewal  of  fourteen  of 
the  vendor's  lien  notes  assigned  the  company  by  Devant.     This  note 
was  payable  eighty-four  months  after  date,  and  provided  that  default 
of  payment  of  interest  for  six  months,  should  mature  the  principal  at 
the  option  of  the  holder.    The  deed  of  trust  contained  the  usual  power 
of  sale,  given  in  such  instruments  to  the  trustee,  and  of  appointing  a 
substitute  trustee,  in  event  of  the  death  of  the  original  one,  or  his 
failure  or  refusal  to  execute  the  trust.     On  March  30,  1903,  the  de- 
fendants, G.  L.  Carter  and  wife,  by  their  deed  of  that  date  conveyed 
the  property  in  controversy  to  the  plaintiffs  W.  A.  Langham  and  A.'  E. 
Broussard.     This   deed  recites   a   consideration  of  $2,000   and  is   in 
form    an    absolute    deed    conveying   the   property   with    covenants    of 
general  warranty  of  title.     At  the  time  of  its  execution  it  was  in- 
tended by  all  the  parties  to  the  deed  that  it  should  be  an  absolute 
conveyance  of  title  to  the  property.     The  consideration  actually  paid 
by  the  grantees  to  the  grantors  for  the  lot  was  $3,100,  which  was 
its  full  value  at  the  time.     It  was  not  the  intention  of  the  parties 
at  the  time  the  instrument  was  executed  that  it  should  operate  as  a 
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mortgage^  but  that  it  should  operate  as  an  absolute  and  unconditional 
conveyance  of  the  property.  On  April  4,  1905,  B.  E.  Moore,  as 
substitute  trustee  in  the  deed  of  trust  above  described,  after  duly 
advertising  the  property  as  required  by  law,  sold  the  same  at  public 
sale,  at  the  court  house  door  of  Jefferson  County,  Texas,  to  th^ 
Standard  Savings  and  Loan  Association  of  Detroit,  Michigan,  for 
the  recited  consideration  of  $150  cash.  On  April  15,  1905,  said 
Standard  and  Loan  Association  executed  a  deed,  of  that  date, 
to  Mrs.  Fannie  L.  Carter  to  the  lot  in  controversy,  the  consideration 
being  $25  cash  and  the  execution  by  G.  L.  Carter  to  the  Association 
of  a  promissory  note  for  $600,  payable  in  installments  of  $20  at  the 
end  of  each  month,  a  vendor^s  lien  being  expressly  retained  to  secure  its 
payment.  This  note  was  assigned  on  September  9,  1905,  by  the 
payee  to  I.  R.  Bordages.  On  November  14,  1905,  the  property  was 
conveyed  by  6.  L.  Carter  and  his  wife  to  M.  W.  Lowry.  The  deed 
expresses  as  the  consideration  the  assumption  by  the  grantee  of  the 
payment  of  the  six  hundred  dollar  note  made  by  the  grantors  to  the 
Standard  Savings  and  Loan  Association  of  Detroit,  Michigan,  and 
the  payment  of  one  dollar  cash.  But  the  full  consideration  was 
$1,350,  including  the  assumption  of  payment  of  the  note.  The 
property  in  controversy  was  actually  occupied  by  Carter  and  wife 
as  their  homestead  from  the  time  they  purchased  it  from  Devant 
until  the  date  of  their  deed  to  Langham  and  Broussard,  and  was  so 
occupied  by  them  when  said  deed  was  executed  and  delivered.  During 
the  time  it  was  occupied  as  their  homestead  they  owned  no  other 
property.  When  Carter  and  wife  purchased  the  property  from  the 
Standard  Savings  and  Loan  Association  of  Detroit,  Michigan,  they 
liad  no  homestead,  but  they  were  occupying  the  property  as  the 
tenants  of  Langham  and  Broussard  and  repurchased  it  from  said 
Association  with  the  intention  of  making  it  their  home. 

Concltisions  of  Law. — 1.  The  first  assignment  of  error  complains 
that  the  court  erred  in  finding  as  a  fact  "that  the  deed  from 
6.  L.  Carter  and  wife,  Fannie  L.  Carter,  of  date  March  30,  1903, 
to  plaintiffs  was  intended  by  all  parties  to  said  deed  at  the  time  of 
its  execution  and  delivery  as  an  absolute  conveyance,  and  that  it  was 
not  the  intention  of  said  parties  that  said  deed  should  operate  as  a 
mortgage."  The  instrument  being  in  the  form  of  an  absolute  deed 
of  conveyance,  the  burden  was  upon  the  appellant  to  prove  that 
it  was  intended  by  the  parties  as  a  mortgage  (Goodbar  &  Co.  v.  Bloom, 
96  S.  W.  Kep.,  657),  and  unless  the  evidence  offered  by  him  was  so 
cogent  as  to  leave  no  room  for  doubt  in  the  mind  of  anyone  that 
it  was  intended  as  a  mortgage,  the  finding  of  the  trial  court 
is  conclusive  on  us  of  the  fact  it  was  intended  by  the  parties  as 
an  absolute  deed  to  the  property.  Hence,  we  have  held  with  the 
trial  court  on  this  issue.  But,  aside  from  the  burden  being  upon  the 
appellant  to  show  the  instrument  was  a  mortgage,  the  evidence,  when 
tested  by  the  rule  given  by  the  law  for  determining  such  an  issue, 
is  amply  sufficient  to  sustain  the  finding  of  the  trial  court. 

2.  It  is  claimed  by  the  fourth  assignment  of  error  (which  is  the 
only  other  insisted  on  in  appellant^s  brief)  that  the  trial  court 
erred  in  the  conclusion  that  the  title  which  passed  by  the  deed  of 
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B.  E.  Moore,  substitute  trustee,  to  the  Standard  Savings  &  Loan 
Association,  and  thence  by  its  deed  to  Fannie  L.  Carter,  passed, 
eo  insianti,  by  estoppel  to  plaintiflFs.  It  will  be  noted  from  the 
facts  found  that  the  property  at  the  time  Carter  and  wife  made  the 
deed  to  the  plaintiffs  was  their  community  property;  that  upon 
the  execution  of  the  deed  it  ceased  to  be  their  homestead;  that  the 
deed  from  the  Loan  Association  to  Mrs.  Carter  emanated  from  a 
deed  of  trust  she  and  her  husband  had  made  to  secure  the  unpaid 
purchase  money  du6  from  them  on  the  premises;  that  such  deed 
did  not  operate  to  make  the  lot  Mrs.  Carter's  separate  property,  but 
its  effect  was  to  vest  title  in  the  community.  So,  in  determining 
the  question,  the  matter  should  be  viewed  as  though  the  name  of 
G.  L.  Carter  alone  appeared  in  the  deed  as  grantee.  '*If,  for  a 
valuable  consideration,  A  makes  a  deed  to  B,  wherein  he  assumes 
to  convey  a  specific  parcel  of  land,  he  thereby  asserts  that  he  is  the 
owner  of  it,  and  that  a  title  to  the  same  thereby  passes  to  B.  And 
yet  if  he  has  no  title,  nothing  in  fact  passes  by  the  deed«  But  if  he 
shall,  soon  after  this,  become  the  owner  of  the  land,  and  the  pur- 
chaser insists  upon  claiming  it,  it  would  not  be  open  to  him  to 
deny  such  claim,  after  having  thus  taken  the  grantee's  money,  and 
having  solemnly  declared  that  he  was  and  should  be  the  owner  of 
the  land."  3  Washburn  on  Real  Property  (3d  ed.),  85.  Thus  it  is  seen 
from  high  authority  that  in  such  a  case  title  would  pass  to  A's 
grantee  by  estoppel,  though  there  were  lacking  the  element  of  the 
covenant  of  warranty  in  his  deed.  It  rests  purely  upon  the  ground 
that  it  would  be  iniquitous  to  permit  one,  after  he  has  asserted  owner- 
ship of  land  and  made  a  deed  conveying  it  to  another,  upon  a  valuable 
consideration,  to  obtain  by  deed  an  outstianding  title  and  hold  it  against 
his  vendee  in  spite  of  the  deed  he  has  made  to  him.  If,  as  it  is  held, 
it  is  fraudulent  for  a  purchaser  to  take  a  conveyance  in  prejudice  of 
the  known  title  of  another  (Kimball  v.  Houston  Oil  Co.,  99  S.  W. 
Rep.,  855),  a  fortiori  is  it  fraudulent  for  one  to  take  a  conveyance 
and  hold  under  it  in  derogation  of  the  very  title  that  his  own  deed 
has  declared  to  be  in  another.  Therefore,  when  one  has  conveyed 
by  deed  specific  property  to  anotlier  for  a  valuable  consideration  and 
afterwards  takes  himself  a  deed  conveying  an  outstanding  title  to 
the  property,  the  law — never  presuming  fraud,  but  on  the  contrary, 
honesty  and  fair  dealing — conclusively  presumes  that  the  purchase 
was  made  for  the  vendee  and  passes  the  title  to  him  the  moment  such 
deed  is  made.  While  it  is  unnecessary  to  hold  here  that  this  principle 
is  applicable  to  a  married  woman  who  has  conveyed  her  separate 
property,  or  joined  with  her  husband  in  the  conveyance  of  the  home- 
stead in  the  manner  prescribed  by  law,  no  reason  is  perceived  why 
it  is  not. 

The  principle  that,  if  one  without  title  makes  a  deed  to  land 
with  covenants  of  warranty,  and  afterwards  acquires  title  to  the 
same  it  will  inure  to  the  grantee  and  covenantee  by  way  of  estoppel 
(usually  denominated  "estoppel  by  warranty^'),  is  but  an  illustration 
of  the  general  principle  of  estoppel  by  deed.  Among  the  covenants 
implied  in  this  State  from  the  use  of  the  word  "grant"  or  "convey" 
in  any  conveyance  by  which  an  estate  of  inheritance  or  fee  simple 
is  passed,  is  "that  such  estate  is  at  the  time  of  the  execution  of  such 
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conveyance  free  from  encmnbrance/^  Sec.  633,  Bev.  Stats,  of  1896.  If, 
then,  a  grantor  in  such  a  deed  ehould  be  permitted  to  hold  against 
his  grantee  nnder  a  subsequent  deed  which  emanated  from  such  an 
encxmibrance  as  he  has  covenanted  against,  as  is  sought  to  be  done 
in  this  case,  the  statute  raising  such  covenant  of  warranty  would, 
in  effect,  be  abrogated.  We  can  perceive  no  foundation  in  principle 
or  right  why  the  doctrine  of  estoppel  by  deed  does  not  apply  with  full 
force  in  this  case.  We  therefore^  overrule  the  assignment  and  affirm 
the  judgment.  \ 

Affirtned. 
Writ  of  error  refused. 


Inteknational  &  Great  Nobthebn  Bailboad  Company  v.  H.  N.* 

Hall. 

Decided  May  22,  1907. 

1. — ^Hegligenoe  Xuit  be  Proved. 

In  a  suit  for  personal  injuries  negligence  must  be  shown  by  affirmative 
proof,  and  to  fix  the  liability  of  a  master  for  injuries  sustained  by  a  servant 
the  negligence  of  the  master  must  not  only  be  shown,  but  such  n^ligence  must 
be  proved  by  affirmative  evidence  to  have  been  the  proximate  cause  of  the  injury. 

2. — Same — ^Insnfflcient  Proof. 

In  a  suit  for  personal  injuries  received  while  driving  a  scraper,  a  verdict 
for  plaintiff  can  not  be  sustained  upon  bare  proof  that  a  latch  on  the  scraper 
was  out  of  order  and  the  employee,  while  endeavoring  to  fix  it,  hurt  his  leg  in 
some  unexplained  manner. 

3. — ^Assumed  Bisk — ^Knowledge. 

If  the  master  and  servant  stand  upon  an  equal  footing  with  respect  to 
knowledge  of  the  danger,  then  in  case  of  a  resulting  injury  the  master  is 
exonerated.  And  so  of  a  danger  which  the  servant  would  have  known  by  the 
exercise  of  that  ordinary  circumspecticm  which  a  prudent  man  would  have 
used  in  the  particular  employment. 

4. — Same — ^Repair  of  Tools. 

Where  an  employee  engaged  in  driving  a  scraper,  voluntarily  and  as  no 
part  of  his  duties,  undertook  to  repair  a  defective  latch  on  the  scraper  and  is 
injured  while  doing  so,  he  assumed  the  risk  and  is  not  entitled  to  recover  against 
the  master. 

ff. — Special  Charges — ^Action  of  Court — ^HotatloiL 

Where  special  charges  are  requested  and  the  action  of  the  court  is  not 
noted  thereon  nor  signed  by  the  judge,  such  charges  can  not  be  considered  on 
appeal.  A  notation  in  the  margin  of  the  transcript  ''charges  given"  and 
"charges  refused"  is  not  sufficient  although  both  parties  treat  such  notation  as 
correct. 

6. — Same— Identifieation — ^Briefs. 

Where  special  charges  are  not  numbered  in  the  transcript  and  the  charges 
complained  of  in  the  assignments  of  error  can  not  for  that  reason  be  cer- 
tainly identified  the  assignments  will  not  be  considered. 

Appeal  from  the  District  Court  of  Brazos  County.     Tried  below 
before  Hon.  J.  C.  Scott 

N.  A.  Stedman  and  Daremus  &  Butter,  for  appellant. 
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Lamar  Bethea  and  J.  R.  Asiin,  for  appellee. 

FLYy  Associate  Justice. — ^This  is  an  appeal  from  a  jndgmoit  for 
$625  recoTered  by  appellee  in  a  suit  for  damages,  in  whidi  snit  it 
was  alleged  that  appellee  had  been  injured  through  the  n^ligence 
of  appellant  in  furnishing  him  with  a  defectire  scraper,  witii  whid 
to  perform  his  labor  as  an  employe  of  appellant.  The  alleged  de- 
fect was  in  a  lateh  which  was  intended  to  antomatically  eatch  the 
Bcraper  after  it  had  been  emptied  of  its  loads^  and  hold  it  free  of 
the  ground  while  it  was  being  hauled  back  to  place  where  it  vas 
to  be  again  filled.  Appellant  answered  by  general  demurrer,  genenl 
denial,  and  pleas  of  contributory  n^ligence  and  assumed  ri^. 

The  appellee  testified  as  follows:  '^On  the  day  I  wns  injured  I  vas 
out  there  working  in  the  pit  in  the  fore  part  of  the  day  and  ihere 
was  a  man  quit  about  two  o'clock  in  the  day.  It  was  awfully 
and  the  foreman  called  me  out  from  under  the  trap  where  I 
working  with  a  shovel  and  he  fx)ld  me  to  take  the  scraper  and  mn  it 
It  was  a  wheel  scraper  and  I  took  it  and  worked  on  until  about 
four  o'clock.  About  four  o'clock  the  latch  that  was  supposed  to 
catch  the  pan  when  you  dnmped  the  gravel  out  to  hold  it  up  and 
keep  it  from  dragging,  would  not  work,  it  would  not  catch  the  pan 
and  I  was  trying  to  make  the  latch  catdi  the  pan  to  hold  it  up  and 
keep  it  from  dragging,  and  the  comer  of  the  scraper  hit  my  leg  and 
cut  it  and  cut  it  baSy.  I  suppose  some  of  yon  (meaning  the  jnir) 
have  seen  these  wheeler  scrapers.  The  pan  hangs  below  the  axle  and 
there  is  a  Johnson  bar  sticks  out  behind  and  yon  catch  hold  up  there 
and  it  dumps  the  gravel  on  a  flat  car  that  is  down  below  the  trap,  and 
when  Tou  raise  the  Johnson  bar  up  it  throws  the  pan  up  in  tiie 
right  <!irection  and  the  latch  is  supposed  to  catch  that  pan  and  hold 
it  up  to  keep  it  from  dragging;  we  were  not  allowed  to  let  the  pan 
drag;  it  was  aeainst  orders  to  let  t^e  pan  drag,  and  there  was  no 
way  to  keep  it  from  dragging  only  to  catch  that  and  hold  it  up  antfl 
you  got  back  to  where  you  would  load  again.  The  bridge  from  which 
we  dumped  and  in  which  the  trap  was  located  was  about  leiet, 
near  about  level  where  you  went  up,  and  you  got  to  the  hole  where 
you  dumped  the  gravel  tiirough  it;  it  started  then  with  a  decline^  ri^ 
smart  decline  down  to  the  far  end  of  the  brid^  and  yon  Aen 
went  down  and  turned  around  w%h  your  team  and  came  back.  If 
that  latch  had  worked  as  it  ought  to  I  never  would  have  been  hurt 
My  duties  were  to  do  anything  that  Mr.  Pulton,  tiie  foreman,  told 
me  to  do.  Sometimes  he  had  me  digging  on  the  bank  with  a  pick* 
sometimes  on  the  bank  shoveling  np  the  gravel  and  then  sometimes 
I  would  be  down  below  the  trap  throwing  gravel  and  dirt  on  the  cart 
that  would  fall  off,  sometimes  I  would  he  ddng  one  thing  and  eome- 
times  another;  sometimes  I  run  a  wheel  scraper.  I  was  not  a  legnlar 
scraper  hand  and  had  not  had  much  experience  with  a  scraper;  nefer 
had  seen  one  before  I  went  to  work  ttiere.** 

He  also  testified  that  the  scraper  was  simple  in  its  oouBtnietioi^ 
that  the  latch  was  in  full  view  all  the  time  and  tiiat  he  had  hankd 
twenty-four  loads  with  the  scraper  before  he  was  hurt  and  that  te 
latch  never  failed  to  catch,  np  to  that  time.  In  a  letter  to  9» 
general  daim  agmit  of  appellant^  written  shortly  after  the  acdden^ 
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appellee  stated  that  the  latch  Bometimes  worked  and  sometimes  did  not, 
and  that  he  did  not  report  its  condition  because  the  foreman  was 
present  ^^and  could  see  for  himself.*'  Weaver,  a  witness  for  appellee, 
testified  that  appellee  told  h\m  "that  sometimes  the  latch  would  catch 
and  sometimes  it  would  nof  That  witness  also  testified  that  there 
was  a  blacksmith  shop  on  the  ground  to  mend  anything  that  needed 
repairing,  and  that  it  was  a  custom  to  report  it,  if  a  scraper  got 
out  of  repair,  and  carry  it  to  the  blacksmith  shop. 

Appellee  gave  no  explanation  whatever  in  his  testimony  as  to 
how  he  was  hurt,  and  this  court  is  left  in  doubt  as  to  whether  the 
pan  fell  and  struck  his  leg,  or  whether  he  ran  his  shin  against  the 
scraper  and  hurt  himself.  The  latter  view  seems  to  be  sustained  by  his 
letter  to  the  claim  agent  in  which  he  stated :  "I  was  driving  a  wheel 
scraper  and  the  latch  that  was  supposed  to  drop  and  catch  the  pan 
after  the  gravel  had  been  dumped  would  not  catch.  I  was  reaching 
over  trying  to  force  the  latch  to  catch,  striking  my  shin  against 
the  edge  of  the  pan  and  cutting  it.** 

The  latch  was  not  shown  to  have  been  broken  or  defective,  but 
if  the  evidence  of  appellee  is  to  be  credited,  it  had  worked  per- 
fectly up  to  the  time  that  accident  occurred.  According  to  that 
theory  the  only  evidence  of  negligence  was  the  fact  that  the  latch 
on  the  scraper  failed  to  catch  once  in  twenty-four  times,  and  whether 
such  failure  was  the  fault  of  the  latch  or  not  does  not  appear.  If, 
however,  we  take  what  appellee  wrote  in  iiis  letter,  the  genuineness 
of  which  was  admitted  by  him  to  be  true,  the  latch  failed  to  work 
at  times  during  the  time  he  was  at  work  and  he  knew  of  its  defect 
and  it  was  his  duty  to  report  the  defect  and  have  it  repaired.  He 
did  not  report  it,  and  there  is  evidence  that  indicates  that  he  tried 
to  fii  the  latch  while  the  scraper  was  moving,  which  was  in  violation 
of  the  rules  of  the  company. 

Let  it  be  admitted  that  the  questions  of  whether  the  one  failure 
of  the  latch  to  act,  or  the  failure  of  the  appellee  to  report  the 
condition  of  the  scraper,  of  the  violation  of  the  rules  of  the  com- 
pany, were  matters  to  be  determined  by  the  jury,  still  there  are  no 
details  upon  which  to  base  a  conclusion  as  to  how  appellee  was  hurt. 
The  circumstances  as  narrated  by  him,  on  the  witness  stand,  otfer 
no  solution  of  the  problem,  nor  show  that  the  failure  of  the  latch 
to  act  was  the  direct  and  proximate  cause  of  the  injury  to  ap- 
pellee. 

Negligence  is  to  be  proven  with  some  degree  of  certainty  to  justify 
the  recovery  of  damages,  and  a  verdict  can  not  be  sustained  upon 
bare  proof  that  a  latch  was  out  of  order,  and  an  employe  while  en- 
deavoring to  fix  it  in  some  manner  hurt  his  leg.  "Negligence  must 
be  shown  by  aflBrmative  proof  and  to  fix  the  liability  of  a  master 
for  injuries  sustained  by  a  servant  his  negligence  must  not  only  be 
shown,  but  such  negligence  must  be  proved  by  aflBrmative  evidence 
to  have  been  the  proximate  cause  of  the  injury.**  Missouri,  K.  &  T. 
By.  V.  Greenwood  (Texas  Civ.  App.),  89  S.  W.  Sep.,  810. 

Every  legal  proposition  advanced  by  appellee  in  his  brief  may 
meet  with  full  approval  and  yet  an  aflSrmance  can  not  be  had,  because 
there  is  nothing  to  indicate  negligence  upon  the  part  of  appellant, 
and  had  negligence  been  shown,  there  is  no  testimony  that  shows 
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that  such  negligence  was  the  proximate  cause  of  the  injury  to  ap- 
pellee. 

If  the  latch  vas  defective,  as  contended  by  appellee,  the  defect  vaa 
as  open  to  him  as  it  was  to  his  employer.  He  worked  with  tbe 
scraper  for  at  least  two  hoars,  with  the  latch  directly  in  front  of  him. 
He  conld  not  have  avoided  seeing  it,  and  in  fact  does  not  claim  that 
he  did  not  see  it  The  role  is  thus  stated  in  such  matters  by  the 
STipreme  Court  in  Bonnet  v.  Galveston,  H.  &  S.  A.  Ry.,  89  Texas,  73: 
^If  the  master  and  servant  stand  upon  an  equal  footing  with  re- 
spect to  the  knowledge  of  the  danger,  then  in  case  of  an  accident  as 
a  result  of  the  danger,  the  master  is  exonerated.  The  servant  ovea 
ro  duty  of  inspecticm.  He  assumes  the  risk  of  a  danger  of  which 
he  has  actual  knowledge  and  of  such  hazards  as  he  would  have  learned 
ly  the  exemse  of  that  ordinary  circumspection  which  a  prudent  man 
W'VjM  use  in  the  particular  employment.'' 

The  testimonv  fails  to  indicate  that  the  latch  had  ever  failed  to 
catch  before,  and  appellee  swore  that  this  was  the  first  time  it  failed 
to  act  while  he  was  osing  it.  If  there  was  a  defect  or  breakage 
it  was  just  as  apparent  to  appellee  as  to  the  foreman,  and  more  so 
perhaps  because  appellee  was  in  immediate  proximity  to  it.  If  it  had 
been  failing  to  catch  at  intervals  during  the  two  hours  appellee  was 
using  iu  he  knew  that  it  was  out  of  order  and  must  have  assumed 
the  risks  arising  from  its  use.  Hynson  v.  St.  Louis,  S.  W.  By.,  86 
SL  W.  Kep.,  9:?d- 

Again,  tlie  evidence  shows  that  the  injury  did  not  arise  fnxn 
the  use  of  the  scraper  in  the  usual  way,  but  that  it  resulted  from 
an  attemin  upon  the  part  of  appellee  to  fix  the  latch.  That  was 
no  part  «f  his  duties,  and  when  he  undertook  it  it  was  at  his  own 
risk.  Ray  v.  Diamond  State  Steel  Co.  (Del.),  47  Atl.  Eep.,  1017; 
Indiana,  etc..  Gas  Co.  t.  Marshall  (Ind.),  52  K  E.  Bep.,  232; 
SoutlH-rn  Rv.  v.  Guvton  (Ala.),  25  So.  Bep.,  34;  McCue  v.  National 
Starxh  MTg  Ca,  i42  X.  Y.,  106;  Pittsburgh  C.  &  St  L.  Ry.  t. 
Adams  (Ind.)«  5  X.  E.  Bep.,  187;  D^nan  v.  Jordan  (Mass.),  U 
X.  F.  Rojv  117;  Chielinskv  v.  Hooper  (Del.),  40  Atl.  Bep.,  1127; 
Mellor  V,  Merchants'  MTg  Co.  (Mass.),  23  X.  E.  Bep.,  100;  Bran- 
ham  V.  Camden  Mill  (S.  C),  39  S.  E.  Bep.,  708;  McGill  v.  Maine 
&  X.  H,  Granite  Co.  (X.  H.),  46  Atl.  Bep.,  684. 

In  the  case  of  McCue  v.  MTg  Co.,  above  cited,  the  Court  of 
Appeals  of  Xew  York,  in  a  case  where  the  plaintiff  attempted  to  fii 
machinery  while  moving,  said:  '^he  sole  cause  of  the  accident 
was  the  attempt  of  the  plaintiff  to  do  that  while  the  shaft  was 
revolving.  His  duty  did  not  require  him  to  run  such  a  risk.  He 
received  no  order  or  direction  from  any  one  to  attempt  an  operatkm 
involving  so  much  danger.  It  was  a  voluntary  act  on  his  part 
not  at  all  necessary  to  the  performance  of  the  work  which  he  was 
employed  to  do.""  The  court  further  used  the  following  lan- 
guage^ which  is  appropriate  to  the  facts  of  this  case :  "The  machinerr, 
so  far  as  he  had  anything  to  do  with  it,  was  of  the  simplest  kind. 
Whatever  dangers  were  involved  in  the  act  which  he  attempted  to 
perform  were  obvious,  and  as  well  known  to  him  as  to  his  master. 
He  could  not  voluntarily  do  an  act  which  he  was  not  required  to 
do  and  charge  ibe  master  with  responsibility  for  the  resulting  injuiy.^ 
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It  is  provided  in  the  statutes  that  when  instructions  are  asked 
and  some  of  them  refused,  the  judge  shall  note  distinctly  which 
of  them  he  gives  and  which  he  refuses,  and  shall  subscribe  his 
name  thereto.  Art.  1320,  Sayles  Stats.  In  this  case  two  instruc- 
tions were  asked  by  appellee  and  ten  by  the  appellant  and  the 
name  of  the  judge  is  not  subscribed  to  either  of  them,  and  the 
only  thing  that  tends  to  indicate  which  were  given  and  which  were 
refused  are  the  words  "charges  refused"  written  on  the  margin 
of  the  transcript  opposite  the  first  charge  asked  by  appellee,  and 
the  words  "charges  given^'  written  on  the  margin  opposite  the 
eighth  instruction  requested  by  appellant.  It  may  be  inferred  per- 
haps that  "charges  refused"  refer  to  the  first  ten  requested  and 
that  "charges  given"  refer  to  the  last  three,  because  both  parties 
seem  to  so  treat  it  in  their  briefs.  It  is,  however,  an  unwarranted 
manner  of  making  up  of  the  record  that  should  be  condemned  and 
which  might  jeopardize  the  rights  of  those  seeking  redress  at  the 
hands  of  appellate  courts.  Galveston,  H.  &  S.  A.  Railway  v. 
Worcester  (Texas  Civ.  App.),  100  S.  W.  Rep.,  991.  None  of  the 
charges  has  a  number  attached  to  it  and  yet  those  of  whose  rejection 
appellant  complains,  are  numbered  in  the  assignments,  although  no 
reference  is  made  to  indicate  which  one  of  the  unnumbered  charges 
is  referred  to  in  the  assignments.  If  it  should  be  the  duty  of 
this  court  to  take  the  numbers  as  referring  to  the  special  charges 
in  their  order,  it  may  be  said  that  the  numbers  given  in  the  assign- 
ments do  not  correspond  with  those  that  would  be  obtained  by 
reading  from  the  beginning  downward.  The  assignments  should 
not  be  considered. 

The  judgment  is  reversed  and  judgment  here  rendered  that  ap- 
pellee take  nothing  by  his  suit  and  that  he  pay  all  costs  of  this  and 
the  lower  court. 

Reversed   and   rendered. 


Texas  &  New  Orleans  Railroad  Company  v.  D.  A.  Middleton. 

Decided  May  22,   1907. 

l.^-Personal  Injuries — ^Hegligenoe — ^Evidence. 

In  a  suit  by  a  locomotive  engineer  for  personal  injuries  caused  by  a 
sudden,  violent  and  unexpected  coupling  of  a  switch  engine  onto  his  locomotive, 
evidence  considered,  and  held  sufficient  to  support  the  finding  of  a  jury  that 
the  defendant  company  was  guilty  of  negligence. 

2. — Same— Measure  of  Bamagei — ^Future  Consequences — Charge. 

In  a  suit  for  personal  injuries,  charge  considered,  and  held  not  obnoxious 
to  the  objections  that  it  authorized  a  recovery  for' double  damages,  nor  that  it 
was  misleading.  In  such  a  suit,  in  estimating  the  damages,  the  jury  may 
take  into  consideration  such  consequences  as  will  reasonably  and  probably  ensue 
in  the  future. 

8. — ^LocomotiYe  Engineer — ^Assumed  Bisk. 

The  same  rule  as  to  assumed  risk  applies  to  an  engineer  operating  a 
locomotive  as  to  any  other  servant  using  any  other  appliance  or  machinery. 
In  no  case  does  the  servant  assume  the  risk  created  by  the  negligence  of  the 
master. 

Vol.  XLVI.  Civil— 32. 
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4. — ^Verdict,  not  EzoeMlTe. 

A  Terdict  for  $10,000  in  favor  of  an  engineer  forty-four  years  of  age,  in 
good  health,  and  earning  $1,800  a  year,  but  who  by  reason  of  the  injuries  was 
permanently  disabled  from  pursuing  his  profession,  was  reduced  in  weight  from 
165  to  140  pounds,  could  not  do  any  heavy  work  and  suffered  constant  pain,  was 
not  excessive. 

Appeal  from  the  District  Court  of  Jefferson  Comity.  Tried 
below  before  Hon.   L.   B.   Hightower,  Jr. 

Baker,  Botts^  Parker  &  Garwood,  A.  T,  Waits  and  Chester  A 
DaPonte,  for  appellant. — It  is  reversible  error  for  the  court  to 
instruct  the  jury,  in  measuring  damages,  to  take  into  considera- 
tion such  elements  of  injury  as  will  reasonably  and  probably  occur 
in  the  future.  Ford  v.  City  of  Des  Moines,  75  N".  W.  Rep.,  631; 
Schwend  v.  St.  Louis,  etc.,  Co.,  80  S.  W.  Bep.,  40;  Haas  v.  St. 
Louis  &  S.  By.  Co.,  90  S.  W.  Rep.,  1157. 

The  court  erred  in  the  thirteenth  paragraph  of  the  charge,  and 
especially  that  portion  thereof  which  is  as  follows:  ''And  that  he 
knew  such  switch  engine  would  likely  couple  onto  the  passenger 
locomotive,  and  move  it  as  was  done,  or  that  the  risk  or  danger 
to  him  of  its  so  doing  was  so  obvious  that  in  the  ordinary  discharge 
of  his  own  duties  he  must  necessarily  have  known  of  it,''  for  the 
law  is,  that  if  a  reasonably  prudent  and  cautious  person,  under 
like  circumstances,  would  have  anticipated  that  such  coupling  would 
be  made,  then  plaintiff  must  be  held  to  have  known  that  such 
coupling  would  oe  made.  Houston  &  T.  C.  Ry.  v.  Gorbett,  49 
Texas,  681;  Houston  &  6.  N.  Ry.  v.  Parker,  50  Texas,  330;  Austin 
&  N".  W.  Ry.  V.  Beatty,  73  Texas,  592;  International  &  G.  N".  Rv. 
V.  Bell,  75  Texas,  60;  Texas  &  Pac.  Ry.  v.  Watkins,  88  Texas,  20; 
Texas  &  Pac.  Ry.  v.  French,  86  Texas,  96;  Gulf,  C.  &  S.  F.  By.  v. 
Smith,  87  Texas,  348. 

Ewing  &  Ring  and  Orser,  Minor  &  MiUer,  for  appeBee. 

JAMES,  Chief  Justice. — Middleton  was  appellant's  engineer 
on  a  passenger  train  running  from  Houston,  Texas,  to  Lafayette, 
La.,  and  the  injury  he  alleged  was  at  Beaumont.  The  negligence 
alleged  as  the  cause  of  his  injury  was  that  defendant's  employees 
who  were  engaged  in  operating  another  engine  negligently  caused 
and  permitted  the  same  unawares  and  without  warning  to  collide 
with  great  and  xinnecessary  violence  against  the  train  of  cars  and 
locomotive  engine  on  which  plaintiff  was  standing  and  to  violently 
move  and  suddenly  stop  same,  in  the  operation  of  which  locomotive 
engine  plaintiff  was  engaged  as  aforesaid.  That  in  said  collision 
and  in  the  jerking  of  said  engine  and  train  and  ^  in  the  sudden 
moving  and  stopping  of  same  and  on  account  thereof,  plaintiff 
was  thrown  with  great  force  and  violence  against  a  certain  hard 
substance  to  wit:  "A  sand  box,  and  one  or  more  of  his  ribs  driven 
in  and  broken,  and  dislocated  and  detached  from  the  breast-bone, 
and  he  was  otherwise  injured  in  and  about  his  breast,  back,  heart 
and  lungs,  said  injuries  being  of  a  serious  and  permanent  char- 
acter.''    There  was  a  verdict  in  favor  of  plaintiff  for  $10,000. 
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Besides  general  demurrer  and  denial^  defendant  pleaded  that 
the  conpling  was  done  in  the  usual  manner,  that  there  was  no 
sudden  j-ar,  movement  or  stop;  tiiat  plaintiff^s  injuries,  if  any, 
were  the  result  of  a  risk  ordinarily  incident  to  his  employment, 
but  if  it  was  an  extra  hazard,  it  was  open,  apparent  and  known 
to  plaintiflF,  and  that  he  aggravated  his  injuries  by  running  a  train 
SM  engine  the  next  day. 

As  there  are  assignments  of  error  that  question  the  verdict  as 
against  the  evidence  and  also  against  the  preponderance  thereof,  it 
becomes  necessary  to  advert,  to  some  extent,  to  the  testimony.  There 
was  testimony  of  "Hie  fallowing  facts:  That  this  train  was  going 
east  and  as  it  stopped  at  Beaumont  its  length  made  it  obstrutt  two 
streets,  in  which  case  the  practice  was  for  switchmen  to  cut  the 
train  near  the  engine,  and  for  a  switch  engine  to  couple  on  the 
rear  end  of  the  train  and  draw  the  rear  portion  of  the  train  back 
a  sufficient  distance  to  clear  the  street.  There  was  testimony  by 
plaintiff  and  another  engineer,  both  having  had  long  experience, 
that  sufch  was  the  invariable  practice  and  they  had  never  known 
this  to  be  attempted  by  the  switch  engine  coupling  onto  the  train 
engine.     This  is  what  was  done  on  this  occasion. 

Plaintiff  testified  in  substance  that  when  the  train  stopped  at 
the  station  he  got  down  off  his  box  and  was  engaged  in  getting 
his  torch  ready  for  the  purpose  of  utilizing  the  time  in  examining 
bis  engine,  when  a  switch  engine  with  great  force  and  violence 
struck  his  engine  for  the  purpose  of  coupling  with  it  automatically, 
pushing  it  and  the  train  back  about  30  or  35  feet,  throwing  him 
towards  the  boiler  head  and  before  he  recovered  his  balance  or 
about  regained  it,  it  suddenly  and  abruptly  stopped  and  reversed, 
which  ihrew  him  in  the  opposite  direction  against  the  sand  box, 
the  comer  of  which  struck  him  in  the  region  of  the  breast-bone 
and  injured  him.  Plaintiff  testified  that  there  was  no  necessity 
or  occasion  for  so  violent  a  coupling  and  that  it  could  have  been 
made  so  as  not  to  move  the  engine  over  two  inches;  that  it  was 
usual  and  understood  that  no  man  will  couple  to  an  engine  without 
notifying  the  crew  on  the  engine.  That  on  this  occasion  he  saw 
the  switch  engine  ahead  of  him  on  the  track,  could  see  the  head- 
light (it  was  night),  but  he  didn't  know  it  was  a  switch  engine 
and  supposed  when  it  rang  the  bell  that  it  was  going  to  get  out 
of  the  way.  That  he  didn't  expect  such  a  thing  as  the  coupling 
of  a  switch  engine  to  his  engine. 

There  were  witnesses,  viz.:  the  conductor  of  plaintiff's  train, 
the  engineer  and  fireman  of  the  switbh  engine,  the  foreman  and 
certain  members  of  the  switch  crew,  whose  testimony  in  the  ag- 
gregate went  to  show  such  facts  as  the  following:  That  plaintiff 
was  getting  on  his  seat  box  when  the  coupling  was  made,  that 
there  was  no  sudden  jar  or  jerk  in  starting  the  train  badnrards, 
that  the  coupling  was  not  a  hard  one  and  was  made  in  the  usual 
and  regular  manner,  that  after  the  train  had  been  pushed  it  re- 
mained standing  for  a  time  before  the  engine  was  started  back; 
one  said  two  or  three  minutes,  one  said  not  over  a  minute,  and 
that  ''we  shoved  back,  cut  the  crossing,  and  then  pulled  ahead." 
There    was   testimony   that    all    the    switchman   had   to    do   was    to 
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raise  the  lever  and  cut  the  cars.  Also  that  it  iraa  not  nnxisual  to 
couple  onto  an  engine^  and  that  trains  had  beea  cut  there  several 
times  by  coupling  onto  engines. 

The  Conductor  Moore  testified  also:  ^  lememd^er  nothing  un- 
usual ^cept  that  the  train  was  handled  rather  roughly  there  that 
night.  The  train  commenced  moving  backwards  before  my  jnis- 
sengers  were  all  off  and  stopped  suddenly.  It  started  to  back  up 
and  stopped  suddenly,  he  supposed  that  the  application  of  the 
air  stopped  it  suddenly.  That  there  were  passengers  on  the  train 
at  the  time^  and  it  caused  a  lady  to  stagger  around  and  he  a^bnitted 
that  he  ^claimed  at  the  time,  on  account  of  the  way  the  train 
was  handled,  fDamn  you,  you  will  kill  some  one  here  yetP  That 
when  the  train  commenced  backing  he  pulled  the  signal  card  for 
it  to  stop." 

Plaintiff  teetified:  The  engine  was  knocked  about  her  lengUL 
When  they  pushed  the  cars  over  the  crossing  they  stopped  and 
started  back  at  the  same  time.  They  stoppea  with  a  hard  jeik. 
They  either  put  on  the  air  on  the  switch  engine,  or  reversed  it 
They  stopped  it  quick  and  started  right  back  and  threw  me  over. 
After  the  first  jerk  he  did  not  regain  his  footing  before  he  was 
hurt  They  kept  him  going.  He  didn't  have  any  chance  at  all 
ib  regain  his  footing  or  catch  himself.  His  reverse  lever  was  down 
in  a  comer  and  he  didn't  have  anything  to  catch  to.  The  sudden 
stop  and  start  back  is  what  threw  ma  against  the  box.  The  way 
it  was,  when  they  threw  me  back  against  the  boiler-head  and  he 
made  this  sudden  stop  and  then  I  went  forward  and  I  was  standing 
about  four  feet  from  the  sand-box  when  I  fell  over  against  the 
comer.  When  I  recovered  from  the  other  I  must  have  gotten 
straight''  Plaintiff  testified  that  he  was  not  injured  by  being 
thrown  against  the  boiler-head,  but  his  testimony  shows  that  the 
coupling  and  the  stop  were  done  in  a  violent^  unusual,  unnecessary 
and  unexpected  manner,  and  in  this  his  testimony  is  not  without 
corroboration. 

Appellant  by  the  fifth  assignment  urged  that  the  following  ground 
for  its  motion  for  new  trial  should  have  been  sustained:  "Be- 
cause the  verdict  of  the  jury  is  against  and  not  supported  by  the 
evidence,  in  this:  The  plaintiff,  in  his  testimony,  claims  that  he 
was  thrown  back  against  the  head  of  the  boiler  by  the  jar  caused 
by  the  coupling  of  the  switch  engine  to  his  engine,  but  he  was  not 
hurt  or  iniuied  thereby,  but  that,  being  unable  to  regain  his  feet, 
owing  to  the  rapidity  of  the  movement,  and  by  a  very  sudden  and 
unusual  stop  in  the  movement,  and  instantaneous  movement  forward 
of  the  train,  he  was  thrown  against  the  sand-box  and  received  the 
injuries  sued  for.  He  also  testifies  that  the  signals  from  his  con- 
ductor to  stop  the  train  did  come  into  his  engine,  but  he  had 
then  already  received  the  injuries,  and  was  down  on  the  deck  of 
the  engine,  and  could  not  respond  to  the  same.  And  ihsi  the 
movement  to  the  rear,  stop,  and  sudden  forward  movement,  aD 
occurred  within  twenty  seconds  time,  thus  showing  that  plaintifE, 
if  he  had  been  thrown  against  the  boiler-head,  had  sufficient  time 
to  regain  his  feet  after  the  coupling,  and  before  the  sudden  stop 
and  instantaneous  movement  forward,  and,  further,  it  is  shown  by 
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his  witness,  Moore,  that  there  was  no  sudden  jerking  in  ilie  coupling 
and  rear  movement,  and  that  the  signals  were  given  before  the 
Tear  movement  stopped.  Also,  plaintiff  testified  that  when  he 
stopped  the  train  he  saw  the  switch  engine  on  the  track  in  front 
of   the  train,   and  should  have  anticipated  the   coupling/' 

The  statement  of  plaintiff  as  to  the  circumstances  of  his  injury 
was  not  necessarily  improbable  nor  incredible,  as  we  would  have 
to  hold  in  order  to  say  that  the  verdict  is  without  support.  The 
jury  had  the  right  to  aiecept  his  version  of  the  transaction,  as 
against  the  testimony  of  other  witnesses.  We  do  not  see  how  we 
can  be  expected  to  say  that  they  were  not  authorized  to  believe 
it  It  certainly  was  not  inconsistent  with  reason  and  experience 
that  a  violent  coupling,  plaintiff  not  expecting  it,  should  throw 
him  down  as  he  stated,  nor  that  a  sudden  stop  and  reverse  move- 
ment, also  imexpected,  would  throw  him  down  again  as  he  arose, 
or  had  about  come  to  a  standing  position.  Nor  that  his  account 
was  rendered  incredible  by  the  fact  that  he  testified  that  the  transac- 
tion occurred  within  fifteen  or  twenty  seconds,  which  appellant 
contends  shows  was  sufficient  time  for  him  to  regain  his  feet  before 
the  sudden  cftop,  and  that  therefore  his  whole  statement  must  be 
treated  as  a  fabrication.  The  conductor  testified  that  as  soon  as 
the  train  commenced  to  back  he  pulled  the  cord  which  was  a 
signal  for  the  plaintiff  to  stop,  he  evidently  supposing  it  was  p^lain- 
tiff  who  was  handling  the  train.  Plaintiff  testified  that  the  signal 
was  given  about  the  time  of  the  sudden  stop.  The  jury  might  have 
concluded  from  ihis  that  the  time  consumed  in  the  entire  traiisaction 
was  not  as  much  as  fifteen  or  twenty  seconds.  And  for  those  same 
reasons  we  overrule  the  sixth  and  seventh  assignments  which  claim 
that  the  verdict  should  be  set  aside  because  against  the  great  pre- 
ponderance of  the  evidence. 

The  first  and  second  assignments  of  error  complain  of  the  fol- 
lowing charge:  'If  your  verdict  is  for  plaintiff  under  the  instruc- 
tions given,  then  he  is  entitled  to  fair  and  just  compensation  for 
the  injuries  proximately  resulting  to  him  rrom  the  casualty  in 
question,  including,  if  such  injuries  are  of  a  permanent  nature, 
such  consequences,  if  any,  as  the  evidence  may  show  you  have 
not  yet  actually  ensued,  but  reasonably  and  probably  will;  and  in 
measuring  the  damages,  if  any, ^plaintiff  has  so  sustained,  you  will 
take  into  consideration,  so  far  as  shown  by  the  evidence  to  result 
from  such  injuries,  naturally  and  probably,  the  reasonable  value 
of  the  time  lost  to  plaintiff  down  to  the  trial,  if  any,  consequent 
upon  such  injuries,  and  the  reasonable  sums  of  money  expended 
by  him,  or  for  which  he  has  incurred  liability  for  necessary  medical 
attendance  and  medicine,  if  any,  and  the  physical  and  mental  pain, 
if  any,  consequent  upon  such  injuries,  including  such,  if  any,  as 
he  will  reasonably  and  probably  suffer  therefrom  in  the  future. 
And  if  you  believe,  from  the  evidence,  that  such  injuries  sustained 
by  plaintiff,  if  any,  are  permanent,  and  will  disable  him  to  labor 
and  earn  money  in  the  future,  you  will,  in  addition  to  the  above, 
allow  him  such  sum,  if  paid  now,  as  will  be  a  fair  and  jnst  com- 
pensation to  him  for  his  future  diminished  capacity  to  labor  and 
earn  money.^'    Hie  underscoring  is  oura. 
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The  points  of  complaint  are:  Piret,  Tliat  it  authorized  the 
recovery  of  double  damages;  and  second^  That  it  was  so  framed  as 
to  be  misleading  and  it  reasonably  appears  that  the  jury  were  misled 
thereby.  We  think  the  instruction  was  not  confusing,  and  it  only 
remains  to  be  considered  as  to  permitting  double  damages  for  the 
same  subject  of  injury.  This  charge  as  written  does  not  twice 
authorize  the  award  oi  damages  for  the  same  thing,  and  does  not 
deal  with  the  same  element  of  damages  more  than  once.  In  measur- 
ing the  damages  the  jury  were  told  first  to  consider  time  lost, 
and  money  expended  or  incurred  by  plaintiff  for  medicine  and 
attendance;  second,  physical  and  mental  pain,  past  and  future; 
and  third,  if  plaintiflrs  injuries  are  permanent  and  will  disable  him, 
compensation  for  his  future  diminished  capacity  to  labor  and  earn 
money.     That  these  subjects  do  not  run  into  each  other  is  evident. 

The  third  assignment  attacks  the  same  charge  further  for  the 
reason  that  plaintiff  was  not  entitled  to  recover  for  elements  of 
damage  which  **might  probably**  occur  in  the  future.  This  is  an- 
swered by  a  reading  oi  the  charge  which  instructed  with  reference 
to  what  would  reasonably  and  probably  ensue,  if  plaintifPs  in- 
juries were  found  to  be  permanent. 

The   fourth    assignment    objects    to    the    thirteenth    paragraph    of 
the  charge,  as  follows:     *T[f  you  believe  from  the  evidence,  that  the 
coupling  onto  and  movement  of  the  passenger  locomotive  and  train 
by  the  switch  engine,  as  done  on  the  occasion  in  question,   exposed 
plaintiff  to  an  unusual  risk  or  hazard,  but  that,  when  the  passenger 
train   stopped,  he   saw  the  switch  engine  ahead,   and  that   he  knew 
such   switch  engine  would   likely  couple  onto   the  passenger   locomo- 
tive, and  move  it  as  was  done,  or  tnat  the  risk  or  danger  to  him 
of  its   BO   doing  was  so  obvious  that,  in  the   ordinary  discharge  of 
his   own   duties,   he  must  necessarily  have  known   it,   then    let   the 
verdict  be  for  the  defendant/*     The  only  matter  in  the  brief  which 
is  in  the  nature  of  a  proposition  in  connection  with  the  assignment 
is   this:     ''The   law   is   that   if   a   reasonably   prudent    and    cautious 
person   under   the  circumstances,   would   have   anticipated   that   such 
coupling  would  be  made  then  plaintiff  would  be  held  to  have  known 
that  such  coupling  would  be  made.**     In   a  supplemental  brief  ap- 
pellant states  the  point  to  be  that  the  charge  is  erroneous  in  that 
it  applies  a  rule  which  has  no  application  to  the  circumstances  of 
this  case.     In  other  words,  that  the  rule  of  assumed  risk  as  given 
in   the  charge  is  the   one  applicable   to   dangers  arising  in   the  use 
of   tools    and   machinery   used    by    the    servant,    but    not    applicable 
to   such   dangers   as   arose   in   this  transaction.     We   think    there  is 
no  difference.     An  engineer  or  any  servant  on  a  train  assumes  all 
risks   ordinarily  incident  to   his   employment,   but   not    such    as  are 
created  by  the  master's  negligence.     Such  dangers  he  is  not  bound 
to  anticipate  any  more  than  is  an  employee  who  works  with  tools 
or  machinery.     As  to  such   dangers,  he  assumes  risk  only  when  he 
knows  of  them,  or  is  charged  with  knowledge  of  them.     As  the  rule 
is  that  he  is  not  required   to   anticipate   them,   it  follows   that  the 
law  does  not  exact  from  him  care  with  reference  to  avoiding  them, 
as   that  would   involve   anticipation.     The  general   rule   of   assumed 
risk  was  correctly  riven  in  the  diar^e.     No  request  was  made  for 
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anything  more  explicit.  It  was  pleaded  by  defendant  that  the 
risk  was  an  ordinary  one  attending  plaintiff's  employment,  but  if 
not,  then  that  it  was  plain,  open  and  apparent  to  plaintiff  and 
therefore  he  assumed  it.  The  charge  complained  of  submitted  this 
issue.     The  issue  was  in  the  case  and  it  was  properly  submitted. 

The  eighth  assignment  complains  of  the  amount  of  the  verdict 
as  excessive.  Plaintiff  was  forty-four  years  of  age,  had  lost  no 
time  from  ill  health,  was  earning  about  $1,800  a  year,  was  rendered 
unable  to  pursue  his  occupation  as  engineer.  His  weight  was  re- 
duced from  165  pounds  to  140  poimds,  can  not  lift  a  weight  with 
his  left  hand,  and  when  he  attempts  it  it  hurts  him  for  several 
days  and  causes  him  to  spit  blood.  He  was  unable  to  handle  an 
engine.  Can  not  sleep  on  his  left  side  and  his  breathing  is  not 
what  it  was.  His  condition  is  permanent.  The  testimony  of  the 
physicians  is  such  that  his  condition,  as  the  result  of  the  injury 
he  received,  will  amply  support  the  amount  of  this  award.  Judg- 
ment affirmed. 

Aijp,rmed. 

Writ  of  error  refused. 


J.  W.  Hubert  v.  H.  E.  Hubert. 

Decided  May  24,  1907. 

1. — ^Lery  and  Sale— Collateral  Attack. 

Whero  a  sheriff's  levy  and  sale  are  not  void  on  the  face  of  the  proceedings, 
neither  can  be  attacked  collaterally  for  mere  irregularities. 

8. — ^Alias  Exeeutlon — Credit — ^Presumption. 

Where  a  credit  appears  on  an  alias  execution  issued  on  a  judgment  fore- 
closing a  mortgage  lien  and  ordering  a  sale  of  the  mortgaged  property,  it  will 
be  presumed  that  the  mortgaged  property  had  been  previously  sold  and  the 
credit  was  the  proceeds  of  such  sale. 

ft. — ^ITndlvlded  Interest — ^Levy  of  Execution* 

In  levying  an  execution  on  an  undivided  interest  in  property  in  the  pos- 
session of  the  other  joint  owner,  the  levy  is  properly  made  by  giving  notice 
thereof  to  the  joint  owner.     Rev.  Stats.,  2349  and  2352. 

Appeal  from  the  District  Court  of  Harris  County.  Tried  below 
before  Hon.  W.  P.  Hamblen. 

E.  B.  Campbell,  for  appellant. — ^Wliere  a;  judgment  and  execu- 
tion are  not  void  the  presumption  is  that  the  execution  was  legally 
issued  and  properly  executed,  and  where  irregularities  appear  the 
same  can  not  be  discussed  or  attacked  in  a  collateral  proceeding. 
Earle  v.  Thomas,  14  Texas,  591;  Laughter  v.  Seela,  59  Texas,  179; 
Ayres  v.  Duprey,  27  Texas,  603;  Boggess  v.  Howard,  40  Texas, 
158;  Riddle  v.  Turner,  52  Texas,  150;  Holmes  v.  Buckner,  67 
Texas,  111;  Morris  v.  Hastings,  70  Texas,  28;  Jacob  v.  Daugherty, 
78  Texas,  684;  Sparks  v.  McHugh,  21  Texas  Civ.  App.,  266;  Rev. 
Stats.,  1895,  arts.   2349,   2352,  2371. 

A.  C.  Van  Yelzer,  for  appellee. 
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rLEASANTS.  Associate  JrsncK. — ^Prior  to  April  7,  1906,  tlie 
Lzii  aT>i*ty.ee  were  husband  and  wife.  On  that  date,  bv 
f  tbe  I»:5tTict  Comt  of  Harris  County,  the  bonds  of 
:  -Tnn  nj  ij.*^Tv:::-»re  existing  between  said  parties  were  dissohed 
LI  i  A  Tis  £ '.;  -  ii:€-.i  that  the  pioperty  in  controversy  in  this  suit, 
^\.\  fr.f:5T5  of  a  1  I  of  blacksmith's  tools,  that  were  in  appellant's 
T»sje>--n  and  were  bein^  nfed  by  him  in  conducting  a  blacksmith's 
=-:  T-  in  t'  e  t::T  of  H*»u«t--^n,  was  community  property  of  appellant 
tr. :  *7  7»e' r*.  It  was  further  adjudged  that  said  community  va? 
i:L ".'-  •  :«*i  in  Tari-'H?  anx»unts  and  that  said  debts  were  a  charge 
!:>-•::  sAii  pr^pertj.  No  partition  or  sale  of  the  property  was 
or  r»:.  ar. i  t.e  iii'-zment  went  no  further  than  to  fix  the  rights 
tf  i.'.e  T«an-e?  in  said  property  as  above  indicated. 

^•a  A::^->t  6.  ir*'»<5,  appellee  brought  this  suit  to  recover  of  ap- 
pt-V-iHt  a  one-half  inierest  in  said  property  and  one-half  of  the 
'*:ii.- Tne  thrre-of"  ret^ived  by  appellant  after  the  decree  above  men- 
ti-n^i  was  rendered.  The  value  of  the  property  is  alleged  in  the 
peiiiion  to  l*e  $!,<»  «»,  It  is  further  aUeged  that  the  property  is  inca- 
i>a'>  of  partition:  that  the  defendant  is  mismanaging  the  blacksmith 
tusicess  and  appT>opriating  to  his  own  use  the  proceeds  derived  from 
the  use  of  said  property  in  carrying  on  said  business,  and  the 
e»urt  is  aske-i  to  appoint  a  receiver  to  take  charge  of  said  business 
and  pr«"*perty.  Plaintiff  further  asked  that  the  amount  of  the 
ct>Tr.n:unity  de'i»ts,  which  were  a  charge  upon  said  property  be  ascer- 
tained: that  said  property  be  sold  for  purpose  of  partition,  and 
that  plaintiff  recover  her  one-half  of  said  property  less  her  one- 
La  :f  of  the  community  indebtedness,  and  that  she  also  recover  one- 
La. f  of  the  inct>me  from  said  business. 

Appellant  answered  by  general  demurrer  and  general  denial  and 
swiaily  denied  that  appellee  had  any  interest  in  said  property  or 
business.  He  further  pleaded  various  items  of  indebtedness  which 
he  averred  were  community  debts  of  himself  and  appellee  and  had 
been  paid  by  him  since  the  decree  of  divorce  was  granted,  and 
prayed  that  one-half  of  said  indebtedness,  amounting  to  the  sum 
of  $328,  be  made  a  charge  upon  any  interest  which  appellee  might 
be  adjudged  to  have  in  said  property. 

The  trial  was  had  before  the  court  January  2,  1907,  and  it  was 
decreed  that  plaintiff  and  defendant  were  each  the  owner  of  an 
undirided  one-half  interest  in  said  blacksmith  shop  and  appurte- 
nances. That  prior  to  the  filing  of  the  divorce  suit  there  were 
community  debts  of  the  parties  aggregating  $175,  which  defendant 
has  since  discharged  and  for  one-half  of  which  plaintiff  was  liable. 
That  plaintiff  recover  of  defendant  the  sum  of  $20  per  month 
from  March  20,  1906,  to  December  31,  1906,  aggregating  $163, 
for  one-half  of  the  rental  value  of  said  property  for  said  term, 
leaving  a  balance  of  $77.50,  which  it  was  adjudged  plaintiff  should 
finally  recover  against  defendant.  K.  C.  Maes  was  appointed  re- 
ceiver to  take  possession  of  said  property,  and  commissioners  were 
appointed  to  partition  said  property,  and  the  defendant  was  en- 
joined from  removing  or  in  any  way  exercising  control  over  anj 
of  said  property. 
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The  evidence  shows  that  on  August  2,  1906,  in  a  suit  in  the 
Justice  Court  of  precinct  No.  1  of  Harris  County,  brought  by 
A.  C.  Ellis  against  appellee,  a  judgment  was  rendered  in  favor 
of  said  Ellis  against  the  appellee  for  the  sum  of  $31.80,  with 
foreclosure  of  a  mortgage  lien  upon  certain  personal  property  de- 
scribed in  said  judgment.  On  September  21,  1906,  an  alias  exe- 
cution was  issued  on  this  judgment  and  was  levied  upon  the  appellee's 
interest  in  the  property  in  controversy  in  this  suit.  Under  this  levy 
the  appellee's  interest  in  the  property  in  controversy  was  sold, 
after  due  notice,  on  October  6,  1906,  and  appellant  purchased 
same  and  received  a  bill  of  sale  therefor  from  the  oflScer  making 
such  sale. 

The  trial  court  found  that  the  levy  upon  appellee^s  interest 
in  this  property  was  void  because  it  was  not  shown  that  the  property 
upon  which  the  lien,  established  by  the  judgment,  was  foreclosed, 
was  first  subjected  to  the  payment  of  said  judgment,  and  because 
no  possession  of  the  property  was  taken  by  the  officer,  and  that 
the  sale  under  such  levy  did  not  divest  appellee  of  her  title  in 
the  property.  Under  an  appropriate  assignment  of  error  appellant 
assails  these  findings. 

Upon  the  face  of  the  proceedings  the  levy  and  sale  were  not 
void,  and  neither  can  be  attacked  collaterally  for  mere  irregularities. 
Ayres  v.  Duprey,  27  Texas,  603;  Holmes  v.  Buekner,  67  Texas,  111; 
Morris  v.  Hastings,  70  Texas,  28.  If  this  was  not  the  rule,  the 
assignment  should  nevertheless  be  sustained,  because  it  appears 
from  the  execution  itself  that  a  previous  execution  had  been  issued 
in  the  case  and  that  the  judgment  was  entitled  to  a  credit  of 
$12,  and  it  is  a  fair  inference  from  these  recitals  that  the  mort- 
gaged property  had  been  previously  sold  in  satisfaction  of  said 
judgment  and  the  recited  credit  of  $12  was  the  net  proceeds  of 
such  sale.  Certainly,  in  the  absence  of  any  evidence  to  the  con- 
trary, the  fact  of  whether  the  mortgaged  property  had  been  sub- 
jected to  the  satisfaction  of  the  judgment,  being  clearly  within 
the  knowledge  of  the  appellee,  the  inference  from  these  recitals 
that  said  property  had  been  so  subjected,  should  prevail. 

The  interest  of  appellee  in  the  property  being  an  undivided  in- 
terest, and  said  property  at  the  time  of  the  levy  being  in  posses- 
sion of  appellant,  the  officer  was  not  authorized  to  take  possession 
thereof,  and  the  levy  would  be  properly  made  by  giving  notice  to  ap- 
pellant.    Eev.  Stats.,  arts.  2349  to  2352. 

It  follows  from  these  conclusions  that  the  court  below  erred 
in  rendering  judgment  for  appellee  for  any  interest  in  the  property 
in  controversy,  her  interest  therein  having  been  acquired  by  appel- 
lant by  his  purchase  at  the  execution  sale. 

The  undisputed  evidence  shows  that  one-half  of  the  community 
indebtedness,  which  had  been  paid  by  appellant  after  the  rendition 
of  the  divorce  decree,  exceeded  the  rental  value  of  appellee's  interest 
in  the  property  for  the  time  intervening  between  said  decree  and 
the  execution  sale,  and  if  appellee's  pleading  be  held  sufficient  to 
sustain  a  recovery  of  such  rental  value,  the  evidence  would  not 
authorize  it. 
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The  judgment  of  the  court  below  should  be  reversed,  and  judg- 
ment rendered  in  favor  of  appellant  that  appellee  take  nothing 
by  her  suit,  and  it  has  been  so  ordered. 

Reversed  and  rendered. 


W.  0.  Hamilton  v.  P.  B.  Gouldt. 

Decided  May  25,  1907. 

1. — School  Land — ^Application  to  Pvrohaie — Clerical  Mistake. 

Where,  in  an  application  to  purchase  school  land  and  in  the  obligation  for 
the  balance  of  the  purchase  money  accompanying  the  application,  it  appeared 
from  the  papers  themselves  that  the  amount  named  in  the  obligation  as  the 
balance  of  the  purchase  money  to  be  paid  was  a  clerical  mistake,  the  applica- 
tion to  purchase  will  not  be  thereby  vitiated.     Such  mistake  will  correct  itself. 

%. — School  Land — ^Withdrawal  of  Application  to  Pnrchaie. 

Where  an  application  to  purchase  school  land  was  lost  or  mislaid  in  the 
Land  Office  and  the  applicant,  in  reply  to  an  enquiry  about  the  same,  was 
told  by  the  Commissioner  that  no  such  application  was  in  his  office,  and  the 
applicant  thereupon  withdrew  the  deposit  which  he  had  made  in  the  State 
Treasurer's  office  and  made  no  effort  to  assert  his  rights,  such  acts  will  be  held 
to  constitute  an  abandonment  of  his  claim  and  rights  as  against  a  subsequent 
applicant. 

Appeal  from  the  District  Court  of  Deaf  Smith  County.  Tried 
below  before  Hon.  Ira  Webster. 

Veale  &  Crudgington  and  Theodore  Mack,  for  appellant. — ^TTnder 
the  Act  of  April  15,  1905,  29  Leg.,  sections  3  and  4,  page  161, 
it  is  a  condition  precedent  to  an  award  that  the  applicant  shall 
accompany  his  application  with  an  obligation  in  a  sum  equal  to 
the  deferred  payment  offered  for  the  land.  It  is  only  when  the 
obligation  is  for  the  sum  due  that  the  power  exists  in  the  Com- 
missioner to  make  an  award.  In  other  words,  the  applicant  must 
bring  himself  within  the  terms  of  the  law.  Acts  29  Leg.,  1905,  sees. 
3  and  4,  p.  161;  Mound  Oil  Company  v.  Terrell,  99  Texas,  625; 
Good  V.  Terrell,  100  Texas,  275;  Welhausen  v.  Terrell,  100  Texas, 
150. 

F,  P.  Powell  and  TF.  E.  Oee,  for  appellee. — Appellee's  applica- 
tion, affidavit  and  obligation  were  on  one  sheet  of  paper  (a  printed 
form  furnished  by  the  Commissioner  of  the  Land  OflBce) ;  and 
when  considered  in  its  entirety,  together  with  the  payment  to 
the  State  Treasurer  of  $19.85,,  one-fortieth  of  the  purchase  price, 
it  was  a  substantial  if  not  a  literal  compliance  on  the  part  of 
appellee  with  the  law,  and  vested  the  title  to  the  land  in  him;  and 
constituting  such  a  contract  as  the  State  can  sue  upon  and  recover 
judgment  for  $774.15*  against  appellee.  Acts  29  Legislature,  p. 
161,  sees.  3,  4  and  8;  Joyce  v.  Sisk,  62  S.  W.  Bep.,  960,  Sisk  v. 
Joyce,   68  S.  W.  Rep.,  51. 

Application  of  appellee  having  reached  the  Commissioner  August 
31,  1905,  returned,  resent  and  marked  filed  September  5,  1905,  the 
one-fortieth      ($19.85)     caeh     payment     to     the     State     Treasurer, 
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and  the  appellant^s  application  not  being  filed  for  over  two  months 
(November  16,  1905),  it  was  the  duty  of  the  Commissioner  under 
section  4,  of  Act  of  April  15,  1905,  to  have  acted  on  appellee's 
application,  and  upon  his  failure  to  act,  the  law  will  consider  all 
irregularities  waived,  imply  acceptance,  award  the  land  to  appellee, 
and  fidly  estop  the  State.  Acts  29  Legislature,  p.  161,  sec.  4; 
Flores  v.  Terrell,  99  Texas,  675;  Hazelwood  v.  Eogan,  95  Texas, 
306;   Patterson  v.   Terrell,  96  Texas,  512. 

The  error  of  $674.15  complained  of  is,  at  most,  only  an  irregu- 
larity that  the  State  may  have  corrected  at  the  proper  time,  but 
does  not  render  the  contract  void,  nor  such  an  error  as  the  appellant 
can  attack.  Nobles  v.  Magnolia  Cattle  Co.,  69  Texas,  434;  Weyert 
V.  Terrell,  100  Texas,  409. 

The  money  having  been  withdrawn  by  reason  of  the  continual 
letters  of  the  Commissioner  stating  that  appellee's  application  had 
never  reached  the  land  office,  could  not  affect  appellee's  rights,  he 
filing  suit  February  26,  1906,  after  the  Commissioner's  letter  of 
February  15,  1906,  informing  him  of  the  rejection.  Nor  could  it 
serve  any  purpose  to  have  offered  the  money  after  rejection.  Faucett 
V.  Sheppard,  24  Texas  Civ.  App.,  552;  Mound  Oil  Co.  v.  Terrell, 
99  Texas,  625. 

STEPHENS,  Absooiatb  Justice. — The  school  land  in  controversy, 
a   tract    of   three    hundred    and    ninety-seven    acres,    situated    partly 
in  Deaf  Smith  County  and  partly  in  Oldham  County,  was  awarded 
to  appellant  December  6,  1905,  on  an  application  to  purchase  it  at 
$2.25    per   acre,    dated   November    14,    1905,   made   under    section    8 
of  the    Act   of   1905   providing   for   the    sale    of    such   lands.      The 
appellee    had   previously   applied   to    purchase   the    same    land    under 
the  same  Act  at  $2.00  per  acre,  the  appraised  value,  but  it  seems 
that   the    Commissioner   of   the    General    Land    Office   had   misplaced 
his  application  and  entirely  overlooked  it  when  he  made  the  award 
to  appellant,   and  this  oversight  was  not   discovered  until   February 
7,    1906,    when    the    obligation    accompanying    the    application,    on 
being  inspected  by  the  Commissioner,  was  found  to  be  defective,  in 
that  it  specified  as  the  amoimt  thereof  $674.15   instead  of  $774.15 
and  on  this  account  the  application  was  marked  rejected,  of  which 
appellee   was   notified   February   15,    1906.     In   addition   to   sending 
his   application   to   the    Commissioner   of   the    General    Land    Office, 
appellee    on    September    8,    1905,    remitted    to    the    State    Treasurer 
$19.85  as  his  cash  payment,  which  was  one-fortieth  of  the  purchase 
price.      When   the    application,    which   was    dated    August    29,    1905, 
was  first  sent  to  the  Land   Office  it  was  returned  by  the   Commis- 
sioner, August  31,  1905,  because  the  envelope  in  which  it  had  been 
enclosed    bore    no    indorsement,    with    the    suggestion    that    it    might 
be  placed  in  another  envelope  properly  indorsed,  which  was  promptly 
done,  but  when  it  reached  the  Land  Office  the  second  time  it  seems 
to  have  been  misplaced  in  the  chief  clerk's  desk  and  lost  sight  of, 
as  above  stated.     December  7,   1905,  appellee  seems  to  have  written 
the  Commissioner   in   reference   to   his   application   to   purchase   the 
land  in  controversy,  to  which  on  December   11,   1905,  the   Commis- 
sioner  replied   that   he   did   not   find   any   such   application   in   hi^ 
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office,  but  on  the  contraiy  round  that  appellant  had  already  pur- 
chased the  land  in  controversy.  On  December  14,  1905,  appellee 
wrote  to  the  Commissioner  requesting  a  return  of  the  $19.85  in 
the  hands  of  the  Treasurer,  in  response  to  which  on  December 
16,  1905,  the  Commissioner  informed  the  Treasurer  that  he  was 
in  receipt  of  a  letter  from  appellee  stating  that  he  had  made  ap- 
plication to  purchase  the  land  in  controversy,  but  that  on  examina- 
tion of  the  records  of  his  office  he  could  not  find  any  sudi  appli- 
cation, and  directed  him,  if  he  had  any  money  on  deposit  under 
such  application,  to  return  the  same  to  appellee  "as  per  his  re- 
quest," and  accordingly  on  January  12,  1906,  the  Treasurer  re- 
turned the  money  to  appellee.  On  the  19th  of  December,  1905, 
appellee  seems  to  have  written  another  letter  to  the  Commissioner 
of  the  Land  Office  in  reference  to  his  application  to  purchase  tiie 
land  in  controversy,  to  which  on  December  22,  1905,  the  Commis- 
sioner replied  advising  him  that  the  land  had  been  sold  to  appellant 
on  his  application  filed  in  the  Land  Office  November  16,  1905,  and 
hence  that  the  land  was  no  longer  subject  to  sale.  Appellee  made 
no  effort  to  substitute  the  lost  papers  or  to  return  the  cash  pay- 
ment to  the  Treasurer,  but  seems  to  have  accepted  the  situation 
until  after  the  Commissioner  had  found  and  rejected  his  applica- 
tion, when,  on  February  26,  1906,  this  suit  was  instituted  to  recover 
the  land  and  resulted  in  a  judgment  in  his  favor,  from  which  this 
appeal  is  prosecuted. 

Conclusions. — It  was  evidently  due  to  a  mistake  of  the  draughts- 
man that  the  amount  specified  in  the  obligation  was  one  hundred 
dollars  less  than  the  amount  which  appellee  was  required  and  in- 
tended to  obligate  himself  to  pay.  In  his  application,  in  the  light 
of  which  the  obligation  should  be  read,  he  proposed  to  purchase 
the  three  hundred  and  ninety-seven  acres  of  land  at  two  dollars 
per  acre,  one-fortieth  cash,  and  in  the  obligation,  after  promising 
to  pay  the  sum  of  $674.15  with  interest,  he  recites  that  the  same 
was  for  the  balance  of  purchase  in  accordance  with  section  8  of- the 
land  Act  approved  April  15,  1905,  describing  the  land.  The  obli- 
gation contained  the  further  recital  that  he  was  to  pay  the  annual 
interest  of  five  percent  upon  all  unpaid  principal,  together  with 
one-fortieth  of  the  original  principal,  and  to  comply  strictly  with 
all  the  conditions,  limitations  and  requirements  contained  in  said 
Act.  In  addition  to  what  thus  appears  on  the  face  of  the  papers, 
which  would  seem  to  warrant  us  in  treating  the  error  as  a  clerical 
one,  which  corrects  itself,  appellee  made  positive  proof  that  the 
erroneous  amount  had  been  inserted  by  mistake.  The  case  of  Joyce  v. 
Sisk,  62  S.  W.  Bep.,  960,  and  68  S.  W.  Rep.,  51,  is  cited  as 
authority  for  holding  this  to  be  a  substantial  compliance  with  the 
statute  providing  for  the  sale  of  school  lands.  Appellant,  however, 
cites  the  case  of  Mound  Oil  Co.  v.  Terrell,  99  Texas,  625,  as  authority 
to  the  contrary.  But  we  do  not  find  it  necessary  to  reconcile  these 
rulings,  since  we  have  come  to  the  conclusion  that  appellee  had  no 
such  right  to  the  land  when  thus  it  was  brought  as  to  warrant  the 
recovery  had.  When  informed  by  the  Commissioner  that  he  had 
no  application  on  file  in  the  Land   Office^  and  that  the  land  h^d 
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been  awarded  to  another,  appellee  was  put  to  his  election  as  to 
whether  he  wonld  proceed  on  the  assumption  that  he  was  entitled  to 
be  treated  as  a  purchaser  and  take  steps  to  enforce  that  right,  or 
whether  he  would  accept  the  suggestion  of  the  Commissioner  that 
he  had  lost  his  opportunity  to  become  a  purchaser  and  was  only 
entitled  to  a  return  of  the  cash  payment  then  in  the  hands  of  the 
State  Treasurer.  That  he  chose  the  latter  alternative  is  placed 
beyond  controversy  by  the  evidence.  It  matters  not  that  it  may 
have  been  the  fault  of  the  Commissioner  that  he  made  an  unwise 
choice.  The  Commissioner  was  not  the  State  and  there  is  no 
estoppel  involved.  It  is  one  thing  to  make  a  fatal  mistake  for 
which  a  public  oflBcer  may  be  to  blame,  and  quite  another  to  take 
steps  necessary  to  acquire  a  valuable  statutory  right.  When  appellee 
wrote  the  Land  Commissioner  requesting  a  return  of  the  cash  pay- 
ment, he  in  effect  withdrew  the  application  which  he  had  sent  to 
the  Land  Office,  but  which  had  never  been  accepted  or  otherwise 
acted  on  by  the  Commissioner.  While  the  Commissioner  could 
not  have  deprived  him  of  the  land  by  misplacing,  neglecting  or 
refusing  to  consider  his  application,  appellee  nevertheless  had  the 
power  to  withdraw  it  with  the  consent  of  the  Commissioner  before 
it  was  acted  on,  and  this,  we  think,  he  virtually  did  when  he  re- 
quested a  return  of  the  cash  payment.  No  other  reasonable  inter- 
pretation could  be  placed  upon  this  voluntary  conduct  on  his  part, 
however  unwise  it  may  have  been  and  however  much  the  Commis- 
sioner may  have  been  at  fault  in  misplacing  the  application  and 
advising  him  that  he  was  not  entitled  to  the  land.  The  judgment 
is   therefore  reversed  and  here   rendered   denying   appellee  recovery. 

Reversed  and  rendered. 
Writ  of  error  refused. 


B.  P.  CoRNELiflON  V.  Port  Wobth  &  Bio  Qrakde  Bailway  Company 

ET  AL. 
Decided  May  25,  1907. 

Praetioe—Verdlot— Jury— Colloquy  with  Judge. 

A  jury  should  he  entirely  free  from  any  influence  on  the  part  of  the  trial 
judge  in  the  matter  of  rendering  a  verdict.  Colloquy  between  a  trial  judge 
and  a  hung  jury  considered,  and  held  to  have  probably  induced  some  of 
the  jury  to  consent  to  a  verdict  when  they  would  not  otherwise  have  done  so, 
and  hence  reversible  error. 

Appeal  from  the  District  Court  of  Tarrant  County.  Tried  helow 
before  Hon.  Irby  Dunklin. 

MUler  &  Dycus  and  A.  L.  Matlock,  for  appellant. 

Capps  £  Cantey  and  Hanger  &  Short,  for  appellee. — ^It  is  proper 
for  the  jury  to  communicate  with  the  court,  and  to  state  to  the 
oourt,  either  verbally  or  in  writing,  any  particular  question  of 
law,  upon  which  they  desire  further  instruction,  and  the  court  does 
not  err  in  complying  with  such  a  request.  Bev.  Stats.,  aits.  1307- 
1310. 
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r'.fli'l  K.rr.'.an"  iii'i  The  F  r'  X  r'ji  S-iix  Tiris  Bei":  KiJ-wmj  Coin- 
pan",  'u.  r^-'-'i^JT  Laniaj"-5  :  r  >-r=«  nal  :z.;ir:T?  rsH-^.'='ei  V.t  being 
v.-'jTm  f.—  Ti  '.:e  't  ^l  i  -j*  t  =ar  wi.Ie  -el  *2«?  l_n-»  of  the  list 
nan:wi  >'-n  ran^  li  Ft:  X>rf:.  T^xis.  Tie  Ft:  W  rth  S:xk 
Yi.-i.n  E*^.7  itri/.T-i-^  r  .moaii'^  Tj^afLt-i  ?-:!:^rf':::r"TT  z^ssligesiee  upon 
v.e  oar:  if  Ti.a.n^irf  :n  'iidt  iie  ttx*  rMz.i.zi^  --  t_-_e  :  z*  C'f  the  cir 
at  '.le  '.j.e  ii*»  r^r-ti"^!  h:^  injirfe*.  rattier  '^.itt  rfttinx  or  otiienri* 
fjot'iyrr.^  a.  ^af^r  arr.'-nie  or  pc-i-.i.-c-  Ti^  rrlil  cr-r:  instnictei 
&  Trri..  •:  f/r  a.l  of  v..*  if^fentian-*  cr:-^-:';  -jie  F:r:  Worth  Stock 
Tar-i.-^  r^ri:;  R^-Ittit  r-momiT  az^.i  -"le  ^irr  t^vitzk^I  a  ^vidiet  in 
::.4  fa^vr.  T?.**  iLalziti:?  baa  I'l'i-eaLe^L  ih»::iii  he  makes  no  com- 
r^iain:  a.4  *-/  'he  ^rrniiiiarT  z:L:?int.r:':!i.  an-i  a:f  to  the  defcndins 
tha.%  fa"--,*^   v.e  ji- foment  will   he  ai^rsieL 

Bt  -...1  rf  ^T.'rP'-.tioa  ii  is  maiie  to  artjear  that  the  trial  of  thig 
cai»e  waA  b*^2r:n.  Ties^iaj.  Jaz»  II.  If***^;  the  j:i!y  were  impanded 
•June  12  and  the  eau.^  wa^  snhmirted  to  them  at  three  o'clock  p.  dl, 
VridnT.  June  15.  Tne  j^irr  rerlred  to  consi-ier  their  Terdict  and 
rema.r.^  in  their  room  nutil  fiTe-thirtr  or  six  o'cI->ek  of  that  dav, 
when  tr.^'7  were  eicc^ed  until  nine  o'clock  Samrdav  mominf  and 
con^^id'rred  the  ease  from  that  hoar  nnril  twelve  noon  of  that  day, 
and  were  again  ezcused  nntil  two  o''cl'Dck  p.  m.,  when  tbev  recon- 
vened and  remained  in  aesc^ion  until  five  o*cI«Dck  the  same  evening. 
Before  being  excused  on  Saturdav  evening  thev  reported  that  they 
con  Id  not  agree,  and  asked  to  be  discharged,  which  reqne^  was 
refu.«ed  by  the  court.  The  jury  reconvened  the  following  Mcmdaj 
morning  at  nine  o'clock  and  were  kept  together  nntil  twelve  noon, 
and  from  two  o'clock  p.  m.  until  five  o'clock  p.  m.  of  ttie  same  day, 
and  at  eleven  o'clock  Tuesday  morning,  June  19,  they  reached  a 
verdict  in  favor  of  the  defendant.  The  same  bill  disdoees  the  fol- 
lowing proceedings:     "At  12  m.  the  jury  are  called  into  court 

"The  Court — Have  you  reached  a  verdict,  gentlemen? 

"A  Juror — Judge,  it  is  absolutely  impossible  to  reach  a  verdict; 
a[;Holutely   impossible. 

"^riie  Court — ^Well,  gentlemen,  I  have  no  desire  to  keep  you  any 
longer  than  is  necessary;  but  very  frequently  the  juries  think  they 
can  not  roar^h  a  verdict,  and  do  so  unexpectedly  to  themselves.  Yon 
think,  gentlemen,  you  will  be  able  to  reach  a  verdict  upon  further 
deli  Iteration?  Sometimes,  after  thinking  over  the  matter  further, 
may  1k»  able  to  get  together.  Gentlemen,  under  instructions  givai 
you  at  the  outset,  that  it  would  be  improper  for  you  to  discuss  this 
case  with  anj-body  during  adjournment  hours,  or  allow  anyone  to 
(liwuRfl  it  with  you,  under  those  instructions  you  will  be  excused 
nntil   two  o'clock. 

"June   18,   1906 — Jury   in   court  at   noon. 

"The  Court — Gentlemen,  you  have  not  got  a  verdict  yet? 

"A   Juror — No,   sir,   Judge;   we   can  not   agree  at   all;   it  ia  im- 

pOHHJblo. 

"Th(»  Court — Is  there  anything  about  the  charge,  gentlemen,  yon 
don't  understand? 
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"A  Juror — ^No,  sir;  we  think  we  undersfcand  it   thoroughly. 

"The  Court — ^Do  you  desire  any  further  instructions  from  the 
court? 

"Juror — TSOy  sir. 

"Another  Juror — ^I  don't  think  there  is  any  need  of  anything 
further;   everything  is  plain. 

^The   Court — You    think    you   understand   the    charge? 
^Juror — Yes,  I  think  fully. 

The  Court — Gtentlemen,  you  all  know — I  usually  don't  tell  the 
jury  80,  because  they  usually  understand  it  anyhow — ^that  in  the 
event  you  disagree  as  to  your  recollection  of  the  testimony  of  any 
witness  and  desire  to  have  that  witness's  testimony  repeated,  you 
have  the  right  to  have  it  done.     You  all  understand  that? 

"Juror — ^Yes,  I  understand  that.  I  don't  think  that  has  anything 
to  do  with  it  whatever. 

"Another  Juror — Some  of  them  seem  to  understand  the  charge 
one  way  and  some  anpther. 

"The  Court — ^Now,  gentlemen,  I  tried  to  write  that  charge  very 
plainly.  There  are  but  three  or  four  issues  there  in  all.  I  would 
Biggest  that  you  take  up  the  issues  separately,  and  pass  on  them 
without  regard  to  consequences  of  your  finding  upon  any  particular 
issue,  and  then  go  back  and  look  at  the  charge  and  see  what  the 
charge  directs  shall  be  done  in  the  event  of  finding  upon  any  par- 
ticular issue.  The  case  could  have  been  submitted  on  special  issues. 
Then  you  would  have  to  answer  ^es  or  no  to  the  particular  questions. 
Now  tiie  first  paragraph  of  the  charge,  really  the  first  paragraph  of 
the  charge,  is  a  peremptory  instruction  as  to  some  of  the  defendants. 
Now  you  see  that  next  paragraph  of  the  charge^  and  it  submits  an 
issue  of  fact  for  you  to  determine. 

"Juror — ^That  is  where  we  hang,  right  there.  We  understand  the 
charge. 

'*The  Court — ^Then  the  next  issue  would  be  the  amount  of  damages. 
Then  the  next  one  is  the  converse  of  the  first. 

"Juror — ^Yes;  we  couldn't  get  to  no  agreement  on  anything  at  all. 

"The  Court — Then  you  take  the  third  issue 

•*Juror — I  don't  think  there  is  a  gentleman  on  the  jury  but  what 
-Qiinks  it  is  impossible  for  us  to  agree. 

'The  Courts—On  the  first  issue? 

''Juror — On  any  of  them. 

"Another  Juror — I  think  our  main  difference  is  on  the  question 
of  carelessness.  There  is  a  portion  of  the  jury  regard  he  didn't 
observe  the  amount  of  prudence  he  should  have  done;  others  think 
he  did.  That  is  where  the  contradiction  is.  It  is  not  in  your 
charge;  it  is  simply  on  the  question  of  carelessness;  to  which  side 
it  should  be  attributed;  one  thinks  one  way  and  the  other  the  other. 

''Another  Juror — That  is  what  we  have  hung  on  all  along. 

"Another  Juror — Suppose  we  thought  both  sides  were  negligent, 
careless;  then  how  would  we   proceed? 

"Another  Juror — ^The  charge  is  specific  on  that  point  I  think. 

"The  Court — Well,  that  paragraph  right  there,  beginning  Tlain- 
tifl  likewise  owed  the  duty,  under  the  law,  to  exercise  that  degree 
of  care  for  his  personal  safety,'  you  find  that  answered  right  there. 
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"Juror — ^It  ifl  just  a  diflfereuce  of  opinion  as  to  both  parties; 
one  believes  one  way  and  one  the  other,  and  been  since  Friday  eve- 
ning on  that,  and  no  change  at  all;  absolutely  none;  no  hopes  of  a 
verdict  I  think. 

"Another  Juror — I  don't  think  we  would  ever  get  together  on 
it,  on  that  one  difference  right  there. 

"The  Court — Well,  gentlemen,  I  would  be  glad  for  you  to  try 
it  again  after  noon;  and  you  might  take  that  suggestion,  just  take 
up  those  issues  along  that  line;  just  see  whether  you  can  answer  yes 
or  no  to  any  of  those  issues,  and  then  go  back  and  see  what  the 
results  of  those  answers  would  be. 

"A  Juror — ^I  think  we  have  followed  mighty  near  that  course  in 
our  deliberations.     I  think  we  have  gone  through  it  time  and  again. 

"The  Court — ^You  might  try  it  that  way  and  just  shut  your  eyes 
to  results. 

"A  Juror — Judge,  would  it  be  right  to  reach  a  verdict,  some  kind 
of  compromise? 

"The  Court — ^Well,  gentlemen,  I  could  not  instruct  you  on  that. 
I  could  not  give  you  any  instructions  there,  except  the  fact,  you 
take  the  language  of  the  charge;  that  is,  to  try  the  case  according 
to  the  law  as  given  in  the  charge  and  the  evidence  as  submitted 
under  the  rulings  of  the  court. 

"A  Juror — ^We  have  taken  that  up  section  by  section  and  dis- 
cussed them. 

"The  Court — Gentlemen,  I  believe  I  would  be  glad  if  you  would 
try  it  again  after  noon,  if  you  please.  I  hate  very  much  to  keep 
you  working  on  it  so  long.     You  can  understand  my  situation. 

"A  Juror — There  is  one  thing  in  that  charge  there.  Does  that 
relieve  the  Belt  Line  of  its  responsibility  from  these  parties  that 
come  with  their  stock,  when  they  take  it  from  one  road  over  their 
road,  are  they  responsible  for  those  parties  tiiat  come  with  their 
stock,  following  their  stock  until  the  time  they  are  delivered  into 
the  cars  of  the  other  road,  who  make  the  other  contract?  In  your 
charge  it  says  they  are  not  responsible,  and  that  is  one  point  that 
they  are  hanging  about.  Does  it  relieve  them  of  their  liability, 
even  though  they  be  careless? 

"The  Court— Sir? 

"Juror — I  say,  we  want  to  know  if  the  Belt  Eailway,  after  re- 
ceiving this  carload  of  cattle  from  the  Frisco  here,  and  those  men 
are  following  it,  and  the  Belt  Eailway  or  whatever  road  that  takes 
that  car  of  cattle,  would  they  be  responsible  for  the  safety  of  tiiose 
people  until  they  were  delivered  out  of  their  hands  again,  though 
they  had  no  contract  with  them,  they  are  dealing  through  another 
road? 

"The  Court — ^Well  the  duty — ^I  did  not  go  into  the  question  of 
contract,  but  the  legal  duty  is  defined  right  here:  *While  defendant 
Fort  Worth  Belt  Eailway  Co.  was  moving  the  cattle  in  question  .  .  . 
with  plaintiff  riding  thereon,  it  was  not  an  insurer  of  his  safety, 
but  owed  to  him  the  duty,  under  the  law* — and  so  on. 

"A  Juror — ^We  can^t  come  to  an  agreement,  but  shall  we  return 
a  verdict — ^you  have  given  peremptory  instructions  as  to  one  or  two 
railroads;  ^all  we  return  a  verdict  in  that  case? 


1907.]  CoRNEUSON  V.  P.  W.  &  E.  Q.  Ey.  Co.  513 


The  Court — No;  it  wonldn^t  do  any  good. 

^Juror — I  don't  think  there  would  be  any  chance  for  ns  to  agree. 

'* Another — ^We  "wiere  exactly  where  we  were  Friday  evening. 

"Another — It  is  all  right  on  one  thing,  and  we  have  discussed 
it  thoroughly;  the  same  argument  over  and  over.  Just  the  question 
of  negligence.  We  are  perfectly  willing  to  go  back  if  it  would  do 
any   good. 

"Another — ^I  am,  too,  but  I  have  another  proposition  on  hand, 
and  I  know  we  can^t  agree. 

**The  Court — You  gentlemen  all  understand  my  situation  is  one 
of  trying  to  save  expense  to  the  county. 

"Juror — ^We   appreciate   your   position,   but   we  can't    decide    it. 

"The  Court — Gentlemen,  I  would  be  glad  if  you  would  try  it  one 
more  time  this  afternoon,  if  you  please. 

"Juror — All  right,  Judge;  we  will  try,  Judge. 

"Jury  called  into  Court  at  6:45  p.  m. 

"The  Court — Gentlemen,  I  have  been  thinkinig  quite  a  good  deal 
on  the  question  asked  me  just  before  noon;  and  that  was,  whether  I 
can  give  you  any  instructions  on  this  matter  of  compromise — of  a 
compromise  verdict.  I  will  look  that  law  up  and  see  if  I  can  give 
you  any  instructions  on  that,  and  if  you  all  will  come  back  here  in 
the  morning,  I  will  not  keep  you  more  than  an  hour;  I  promise  you 
that  right  now.  It  is  just  my  exceeding  desire  to  try  to  save  the 
county  expense  of  another  trial.  It  costs  the  county  about  $300  to 
iry  this  case  once,  and  I  hate  worse  th-an  you  do  to  keep  you  together, 
and  if  you  gentlemen  will  come  in  here  in  the  morning  at  nine  o'clock, 
I  promise  you  you  will  be  out  by  ten  if  you  don't  get  a  verdict,  and 
in  the  meantime  I  will  see  if  I  am  allowed  to  give  you  any  instruc- 
tions along  that  line. 

"A  Juror — I  don't  believe  that  would  do  us  a  bit  of  good  on 
earth. 

"Another  Juror — ^I  don't  believe  it  will.  I  don't  believe  there  is 
any  possible  chance  to  arrive  at  a  verdict. 

"Another — I  merely  asked  that  question,  I  thought  it  might  be 
possible  we  could  get  together  this  aitemoon;  but  we  can't,  even  wi-th 
that,  we  can't  arrive  at  a  verdict. 

"Another-r-That  question  of  compromise  of  verdict  in  there,  we 
consider  that  we  can  hardly  arrive  at  a  compromise,  the  way  we 
stand,  and  carry  out  our  instructions. 

"Another — I  don't  believe  that  time  would  have  any  effect  on  the 
decision  of  the  jury. 

"Another — I  for  one  don't  want  to  come  back,  but  I  can  come  back, 
but  I  think  it  would  be  useless. 

"Another — ^We  would  be  willing  if  we  thought  there  was  anything 
in  it,  but  I  don't  see  any  possible  chance  if  we  come  back. 

"The  Court — Sometimes  I  have  known  jurors  to  stay  together  here 
three  or  four  days,  and  finally,  all  at  once,  find  a  verdict. 

"Juror — Suppose  I  thought  the  accident  was  attributable  to 
his  carelessness,  and  in  the  event  of  a  compromise,  suppose  I  would 
come  over  and  agree  on  a  minor  sum;  woula  that  be  a  legal  verdict? 

"The  Court — ^That  is  the  very  question  I  am  considering. 

Vol.  XLVI.  Civil— 33. 
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"Juror — ^Have  I  a  right  to  ask  that  question? 

'The  Court — ^Yes,  you  have  a  right  to  ask  the  question,  and  it 
has  been  some  time  since  I  have  looked  up  the  decisions  on  just 
such  a  question  as  ihat^  and  that  is  the  reason  why  I  want  to  look 
it  up  and  see  if  there  is  any  law  on  that.     I  am  not  sure. 

"Another  Juror — ^Well  I,  for  one,  don't  think  there  is  any  possi- 
bility for  agreeing,  while  I  can  come  back,  but  I  don't  want  to. 

"A  Juror — I  believe  we  would  have  to  be  vested  with  some  arbi- 
trary power  before  a  change  could  be  made. 

"A  Juror — Some  of  us  are  speaking  about  'the  evidence;  whether 
it  would  do  any  good  or  not. 

"The  Court — ^We  can  get  it  and  read  it  if  you  want  it 

"Another — I  don't  believe  it  would  do  a  bit  of  good. 

"Another — ^Not  a  one  of  us  on  this  jury  believe  we  can  decide 
it;  not  a  one. 

"The  Court — ^The  only  thing  I  would  ask  you  to  come  back  on 
that  account,  would  be  merely  to  try  to  see  if  I  could  look  up  any 
law  on  that  point.  If  you  gentlemen  have  no  serious  objection 
to  that  I  would  be  very  much  obliged  to  you. 

"Juror — ^We  can  do  that;  would  be  willing  to  help  out  all  we 
could. 

"Another — ^The  point  we  are  divided  upon  is  whether  or  not  it 
was  his  fault  in  standing  up,  or  whether  the  railroad  company. 

"Another — I  would  suggest,  if  it  would  not  be  too  much  trouble, 
to  have  Comelison's  evidence. 

"Another — In  the  event  that  there  was  doubt  as  to  mutual  care- 
lessness, is  either  side  entitled  to  the  doubt? 

"The  Court— How  is  that? 

"Juror — If  there  is  an  opinion  either  side  was  careless,  if  there 
is  doubt  existing  as  to  the  most  carelessness,  is  either  side  entitled 
to  the  benefit  of  the  doubt? 

"The  Court  read  to  the  jury  the  charge  on  proximate  cause, 
and  contributory  negligence. 

'TTie  Court — I  could  have  Mr.  Scougale  to  assist  you;  I  can  have 
any  part  of  the  evidence  written  off  for  you  on  any  particular  point 
and  give  it  to  you  in  the  morning. 

"Juror — Thut  is  the  most  particular  point,   about  his   standing. 

"The  Court — ^You  want  Cornelison^s  testimony  written  off,  on 
what  particular  point? 

"Juror — As  to  his  idea  as  to  whetJier  it  would  have  been  safer 
for  him  to  sit  down  than  stand  up. 

"Another — I  don't  know  of  any  particular  point  at  all. 

"The   Court — On  his  knowledge   of  ihe   danger   of   standing? 

"Another  Juror — ^Tes;  as  to  whether  he  knew  it  would  be  safer 
for  him  to  sit  down. 

"Another — That  argument  we  had  in  the  jury  room;  if  he  did  say 
it  it  wouldn't  make  a  particle  of  difference. 

"Another — ^Well,  that  is  the  part  that  is  wanted. 

"Another — ^That  is  the  only  part  that  would  have  any  bearing 
on  the  case. 

**AnaHier — Some  gentlemen  think  even  if  he  did  make  that  state- 
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ment  it  wouldn't  change  the  facts,  so  it  wouldn't  do  any  good; 
just  put  Mr.  Scougale  to  trouble  for  nothing. 

**The  Court — ^Well,  if  you  all  desire  it,  Mr.  Scougale  will  write 
it  off.  I  would  not  have  any  authority  to  give  it  unless  you  all 
say  you  would  like  to  have  it — to  have  Mr.  Cornelison's  testimony 
writ<ten  off  on  that  point. 

^'A  Juror — As  to  his  knowledge  of  whether  it  would  have  been 
safer  sitting  down. 

"The  Court — All  right;  I  will  get  Mr.  Scougale  to  write  it  off 
for  you  and  have  it  for  you  in  the  morning,  and  you  all  can  get  it, 
and  I  will  let  you  be  excused  any  time  you  knock  on  the  door  and 
say  so,  if  you  are  not  through  in  ten  minutes.*' 

We  have  carefully  considered  appellant's  complaints  as  to  the 
effect  of  the  proceedings  disclosed  in  the  above  bill,  and  are  con- 
strained to  hold  that  the  conduct  of  the  court,  while  no  doubt 
prompted  by  the  most  commendable  desire  of  saving  to  the  county 
the  expense  of  another  trial,  amounted  to  an  undue  influence  and 
stress  upon  the  jury,  depriving  them  of  that  freedom  which  ought 
to  be  present  and  be  exercised  in  the  rendition  of  any  verdict.  From 
the  entire  proceeding,  which  we  have  taken  ttie  pains  to  set  out 
at  great  length,  it  appears  to  us  that  probably  the  solicitude  of 
the  court  to  avoid  another  trial  has  induced  some  of  the  jurors, 
at  least,  to  consen-t  to  a  verdict,  when  they  would  not  otherwise 
have  done  so.  The  whole  proceeding  partakes  more  of  the  nature 
of  a  joint  consideration  of  the  verdict  between  court  and  jury  than 
the  genius  of  our  laws  contemplates.  Especially  do  we  think  the 
court's  course  in  temporizing  with  the  jury  as  to  the  very  dangerous 
question  of  a  compromise  verdict  was  harmful  in  its  tendency 
in  the  extreme,  to  appellant.  Gulf,  C.  &  S.  Fe  Ry.  Co.  v.  Johnson, 
99  Texas,  337;  North  Dallas  Circuit  Ry  Co.  v.  McCue,  35  S.  W. 
Rep.,  1080;  Wootan  v.  Partridge,  87  S.  W.  Rep.,  356. 

There  are  no  other  errors  which  would  require  a  reversal  of  the 
judgment.  The  court's  charge  does  not  assume,  as  appellant  insists, 
that  he  had  knowledge  of  the  manner  of  movement  of  trains  such  as 
he  was  riding  on,  but  the  proper  and  fair  interpretation  of  the 
charge  is  that  the  jury  were  to  consider  his  knowledge  of  the  manner 
of  the  movement  of  such  trains  which  they  believed  from  the  evi- 
dence he  had,  whether  the  same  be  much  or  little.  Nor  does  the  re- 
peated use  of  the  words  '^even  though"  imply  a  doubt  as  to  the 
truth  of  the  fact  stated  in  connection  with  such  introductory  words. 
It  seems  to  us  that  any  jurv  would  readily  understand  from  that 
portion  of  the  charge  that  ii  they  found  appellant  to  be  guilty  of 
contributory  negligence,  as  defined  by  the  court,  then  their  verdict 
would  be  for  the  defendant,  although  the  acts  of  negligence  alleged 
were  fully  proved. 

The  first  special  charge  requested  by  appellant,  raising  the  issue 
as  to  whether  he  was  required  by  the  appellee  Fort  Worth  Stock 
Yards  Belt  Railway  Company  to  ride  in  an  unsafe  place,  appears 
not  to  have  been  justified  under  appellant's  pleadings.  We  think 
the  expression,  *Hhat  degree  of  care  for  his  personal  safety  which 
a  very  cautious  and  prudent  person  would  have  exercised  under 
the   same  circumstances,"  used  by  the  court   in   defining  appellee's 
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duty  toward  appellant,  equally  as  strong  as  the  language  of  appel- 
lant's third  special  charge,  in  which  tiie  degree  oi  care  required 
is  denominated  'Hhe  highest  degree  of  care  thai  could  reasonably 
be  exercised  to  protect  him  from  injury  while  he  was  such  passenger/' 

For  the  reason  given  above  the  judgment  is  reversed  and  the 
cause  remanded  as  to  the  Fort  Worth  Stock  Yards  Belt  Bailwaj 
Company,  but  as  to  the  other  defendants  the  judgment  is  afiBrmed. 

Affirmed  in  part,  reversed  in  part. 

Conner,  Chief  Justice,  not  sitting. 


James  B.  Barker  v.  Jerry  Broadus. 

Decided  May  25,  1007. 

Laadlord  aad  Teaant — Jadgmeat — ^Fnadaiaeiital  Eiror. 

In  a  suit  by  a  landlord  a^inst  a  tenant  to  recover  title  and  possession 
of  certain  teams  and  farming  implements  furnished  by  the  landlord  to  the 
tenant  to  make  the  crop,  where  the  tenant  recovers  damages  upon  a  plea  in 
reconvention,  but  admits  the  landlord's  title  to  the  property  sued  for,  it  wsfl 
fundamental  error  to  refuse  to  raider  judgment  for  tlie  landlord  for  said  prop- 
erty. 

Appeal  from  the  District  Court  of  Randall  County.     Tried  below 
before  Hon.  J.  M.  Yansant. 

James  R.   Barker,  for  appellant. 

No  brief  for  appellee. 

STEPHENS,  Associate  Justice. — ^When  this  case  was  first  con- 
sidered all  the  assignments  except  one  had  to  be  disregarded  be- 
cause they  were  too  general.  We  are  now  of  opinion,  however,  that 
on  the  face  of  the  record  'there  is  manifest  error  which  requires 
the  judgment  to  be  reversed  in  that  appellant  was  denied  recovery 
of  the  teams  and  farming  implements  fumiflhed  aj^ellee  for  the 
cultivation  of  land  belonging  to  appellant  and  for  the  recovery 
of  which  the  suit  was  brought.  Appellee,  in  addition  to  the 
general  issue,  filed  a  plea  in  reconvention  in  which  he  claimed 
damages  for  a  breach  of  the  rental  contract.  In  response  to  this 
plea  the  jury  returned  a  verdict  in  appellee's  favor  for  two  hundred 
dollars.  In  the  plea  in  reconvention  the  title  of  appellant  to  the 
property  sued  for  was  admitted  and,  inasmuch  as  appellee  recovered 
damages  under  this  plea,  appellant  was  clearly  entitled  to  recover 
possession  of  the  property  so  admitted  to  belong  to  him,  and  it 
was  fundamental  error  for  the  court  to  enter  judgment  denying 
him  this  recovery. 

We  also  doubt  whether  there  was  any  evidence  of  the  amount  of 
damage  to  which  appellee  was  entitled,  and  are  therefore  inclined  to 
the  opinion  that  the  assignment  covering  that  issue,  which  is  the 
only  one  sufficiently  definite  to  be  considered,  should  be  sustained, 
but  in  view  of  the  concIusi<HX  above  reached  that  there  is   ftmda- 
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mental    error   in    the    judgment^    we    do   not    find    it   necessary    to 
definitely  determine  this  question. 

For  the  error  pointed  out  the  judgment  is  reversed  and  the  cause 
remanded  for  a  new  trial. 

Reversed  and   remanded. 


St.  Louis  Southwestebn  Railway  Company  of  Texas  v.  H.  S. 

Poster. 

Decided  May  25,  1907. 

1. — ^Alighting  at  Wrong  Station — ^Negligence  of  Carrier — ^Damages. 

Where  a  female  passenger  is  caused  to  alight  at  a  wrong  station  by  the 
negligence  of  defendant's  porter  in  calling  a  wrong  name  for  the  station,  and 
the  passenger  in  order  to  reach  her  destination  travels  by  buggy  over  a  rough 
road  in  a  cold  and  damp  night,  and  sickness  results  from  the  exposure,  the  pas- 
senger is  not  guilty  of  contributory  negligence  as  matter  of  law. 

S. — Same— Contemplated  Damages. 

Where  a  carrier  breaches  its  contract  by  failing  to  convey  a  passenger  to 
her  destination,  it  can  not  be  said  that  it  was  not  contemplated  that  the  pas- 
senger would  continue  her  journey  at  the  earliest  possible  period  consistent 
with  prudence  to  her  welfare.  Evidence  considered,  and  held  sufficient  to  sus- 
tain a  verdict  against  the  defendant.  ' 

Appeal  from  the  District  Court  of  Henderson  County.  Tried  below 
before  Hon.  B.  H.  Gardner. 

E.  B.  Perkins,  Frost  &  Neblett,  W.  R.  Bishop  and  J.  8.  Simkins, 
for  appellant. — ^The  evidence  shows  that  appellee^s  wife  was  guilty 
of  such  contributory  negligence  as  would  preclude  her  recovery, 
and  ttie  court  erred  in  not  so  instructing  the  jury,  and  erred  in 
so  charging  the  jury  as  to  permit  them  to  find  that  appellee^s  wife 
was  not  guilty  of  such  contributory  negligence  as  would  preclude 
a  recovery.  Texas  &  P.  Ey.  Co.  v.  Cole,  66  Texas,  564;  Inter- 
national &  G.  N".  Ey.  Co.  V.  Gilbert,  64  Texas,  640 ;  Gulf,  C.  &  S.  F. 
Ey.  Co.  V.  Head,  15  S.  W.  Eep.,  504;  Gulf,  C.  &  S.  P.  Ey.  Co.  v. 
Cleveland,  33  S.  W.  Eep.,  688;  Gulf,  C.  &  S.  F.  Ey.  Co.  v.  Trott, 
86  Texas,  414;  Texas  &  Pacific  Ey.  Co.  v.  Hartnett,  34  S.  W.  Eep., 
1058;  Texas  &  P.  Ey.  Co.  v.  Armstrong,  .41  S.  W.  Eep.,  835; 
Houston  &  T.  C.  Ey.  Co.  v.  McKenzie,  4l  S.  W.  Eep.,  832;  Jones 
v.  George,  61  Texas,  353;  Gonzales  v.  Galveston,  84  Texas,  7; 
Brandon  v.  Gulf  City  Cotton  Press  Mfg.  Co.,  51  Texas,  128;  Womack 
V.  W.  TJ.  Tel.  Co.,  68  Texas,  182;  Houston  &  T.  C.  Ey.  Co.  v. 
Bichards,  69  Texas,  375;  Texas  &  S.  L.  E.  E.  Co.  v.  Young,  60 
Texas,  202. 

The  court  erred  in  overruling  and  not  granting  defendant's  motion 
for  a  new  trial,  because  the  verdict  of  the  jury  is  contrary  to 
and  not  supported  by  the  evidence  and  is  excessive  in  amount  and 
shows  that  rt  is  the  result  of  passion  and  prejudice.  Houston  & 
G.  N".  Ey.  Co.  V.  Eandall,  50  Texas,  261;  Pilcher  v.  Kirk,  60  Texas, 
163;  Thomas  v.  Chapman,  62  Texas,  196;  Houston  v.  Morrison, 
10  Texas^  1;  Pullman  Palace  Car  Co.  v.  McDonald,  2  Texas  Civ. 


518  Texas  Civil  Appeals  Reports,  Vol,  46.  [May, 

App.,  324;  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Cleveland,  33  S.  W.  Rep., 
688;  Gulf,  C.  &  S.  F.  v.  Trott,  86  Texas,  412. 

WatJcins,  Oreen  &  Richardson,  for  appellee. 

RAINEY,  Chief  Justice. — H.  S.  Foster,  appellee,  brought  this 
suit  against  the  railway  company,  appellant,  for  damages  sustained  by 
his  wife  caused  by  the  negligence  of  appellant^s  servants.  The 
cause  of  action  is,  in  substance,  that  Mrs.  Foster  purchased  a  ticket 
at  Malakoff  to  be  carried  to  BuUard.  Both  places  are  stations  on 
appellant's  road.  She  boarded  appellant's  train  and  was  accepted 
as  a  passenger.  When  the  train  reached  Flint,  some  six  miles 
before  the  station  of  BuUard  was  reached,  the  train  porter  negli- 
gently called  Bullard.  Appellee's  wife  being  a  stranger,  she  alighted 
from  the  train  and  after  the  train  had  gone  she  discovered  that 
she  was  at  the  wrong  station.  She  communicated  with  her  friend 
at  Bullard,  who  sent  for  her  in  a  buggy.  When  the  buggy  reached 
Flint  it  was  night  and  she  then  went  through  the  country  in  the 
buggy  over  rough  roads  to  Bullard.  It  was  cold  and  damp  and 
she  contracted  cold  and  sickness  and  suffered  damages. 

The  defendant  answered  by  general  and  special  demurrers  and 
specially  that  Mrs.  Foster  being  put  off  at  Flint  was  by  oversight, 
mistake  and  accident  and  no  wrong  intended.  That  she  was  guilty 
of  contributory  negligence  in  going  to  Bullard  by  buggy  at  night  as 
she  could  have  procured  hotel  accommodations  at  Flint.  That  she 
voluntarily  chose  to  ride  through  the  country  in  a  buggy,  being 
thinly  clad,  when  the  weather  was  damp  and  cold  and  over  rough 
roads,  knowing  the  conditions  surrounding  her,  and  thereby  assumed 
the  risk.  The  demurrers  were  overruled.  A  trial  on  the  merits 
was  had  and  the  verdict  and  judgment  for  $600  rendered  for  plaintiff. 

The  facts  show  that  on  December  26,  1905,  plaintiff's  wife  bought 
a  round  trip  ticket  from  appellant's  agent  at  Malakoff,  in  Henderson 
County,  Texas,  to  Bullard,  Smith  County,  Texas,  stations  on  ap- 
pellant's line.  She  boarded  the  train  as  a  passenger  and  the  con- 
ductor honored  her  ticket.  When  the  train  was  approaching  the 
station  of  Flint,  about  six  miles  before  reaching  Bullard,  the  train 
porter  called  Bullard.  The  train  stopped  and  Mrs.  Foster  got  off, 
the  conductor  assisting  her.  She  was  a  stranger  and  did  not 
know  the  place  and  the  train  left  before  she  discovered  she  was 
at  the  wrong  place.  She  inquired  of  Dr.  Flint,  who  had  alighted 
from  the  same  train,  where  some  of  her  relatives  lived,  mentioning 
their  names.  He  told  her  they  lived  in  Bullard  and  that  she  was 
not  at  Bullard.  She  seemed  to  be  at  a  loss  what  to  do.  He  told 
her  he  would  see  the  agent  there  and  get  him  to  wire  to  Bullard 
to  her  people.  This  he  did.  The -agent  then  spoke  to  her  and  she 
told  him  to  wire  Dr.  Meade,  her  nephew,  at  Bullard,  to  send  for 
her,  that  she  would  be  at  the  depot,  which  he  did.  The  train 
reached  Flint  about  six  o'clock  p.  m.  The  agent  made  a  fire,  lighted 
the  lamp  and  left  the  depot,  leaving  her  alone.  After  a  short  while 
she  became  frightened  and  went  across  the  street  about  75  feet 
to  the  house  of  a  Methodist  minister  and  remained  a  while,  when 
he  and  wife  went  to  the  depot  with  her  and  stayed  until  Dr.  Meade 
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xeacbed  there  in  his  buggy,  about  two  hours  after  she  arrived 
at  Flint.  She  then  got  into  the  buggy  and  rode  to  Bullard 
in  about  two  and  a  half  hours.  She  did  not  know  of  the  con- 
dition as  to  hotels  or  boarding  houses  at  Flint,  it  being  a  small 
place,  and  she  an  utter  stranger.  It  was  cold  and  damp.  She 
was  dressed  in  winter  wear  and  had  an  extra  shoulder  cape.  In 
the  ride  to  Bullard  from  Flint  she  got  chilled  through.  She  con- 
tracted cold  and  was  sick  for  some  time  afterwards.  The  evidence 
sliows  such  sickness  and  suffering,  mental  and  physical,  occasioned 
by  the  ride  as  warranted  the  verdict  of  the  jury.  We  conclude 
she  was  not  guilty   of  contributory   negligence. 

It  is  contended  by  appellant'  that  Mrs.  Foster  was  guilty  of 
contributory  negligence  in  going  from  Flint  to  Bullard  under  the 
then  existing  conditions  and  that  the  railway  company  is  not  liable 
for  damages  occasioned  thereby.  Several  charges  were  requested 
involving  this  proposition,  which  were  refused  by  the  court,  and  on 
which  several  assignments  of  error  are  based. 

The  special  charges  requested  assume  that  the  evidence  shows 
negligence  per  se  in  Mrs.  Foster  making  the  trip  by  buggy,  and  di- 
rects the  jury  to  find  for  the  railway  company.  There  is  no  error 
in  refusing  these  charges.  The  appellant  had  contracted  to  convey 
Mrs.  Foster  to  Bullard.  This  contract  was  breached  by  negligence 
of  its  porter  calling  the  wrong  station,  which  induced  Mrs.  Foster 
to  alight  from  the  train  at  a  place  where  she  was  a  total  stranger. 
The  next  train  for  Bullard  was  not  due  until  next  evening.  It  was 
her  right  to  seek  other  conveyance  to  reach  her  destination,  and  in 
doing  this,  if  she  acted  as  an  ordinarily  prudent  person  would 
have  done,  she  was  not  guilty  of  negligence.  The  court  in  its 
charge  properly  submitted  the  question  of  contributory  negligence 
to  the  jury  and  they  by  their  verdict  having  found  no  negligence 
existed,  as  they  were  warranted  in  doing  under  the  evidence,  we  con- 
clude that  said  assignments  of  error  should  not  be  sustained. 
St.  Louis  S.  W.  Ry.  Co.  v.  Ricketts,  96  Texas,  68. 

It  is  contended  that  the  damages  sustained  by  Mrs.  Foster  in 
taking  the  trip  through  the  country  in  a  buggy  at  night  were  not  in 
contemplation  of  the  parties  at  the  time  of  making  the  contract, 
if  it  was  breached,  and  therefore  no  liability  existed.  It  can  not 
be  said  that  if  the  contract  was  breached  by  failing  to  convey 
Mrs.  Foster  to  her  destination  it  was  not  contemplated  that  she 
would  continue  her  journey  at  the  earliest  period  consistent  with 
prudence  to  her  welfare.  It  was  the  natural  thitig  to  do,  and  if 
she  adopted  means  for  that  purpose,  such  as  an  ordinarily  prudent 
person  would  have  done,  and  her  suffering  and  discomfort  was  the 
natural  and  proximate  result  of  the  means  she  adopted,  the  railway 
company  was  liable  therefor.  St.  Louis  S.  W.  Ry.  Co.  v.  Ricketts, 
supra;  International  &  G.  N".  Ry.  Co.  v.  Addison,  15  Texas  Ct.  Rep., 
675. 

The  court  did  not  err  in  permitting  the  plaintiff  to  testify  that 
the  weather  was  cold  and  damp,  and  the  roads  were  rough  and 
wet  over  which  she  traveled,  and  that  she  suffered  mental  and 
physical  pain  and  that  sickness  resulted  therefrom.  These  condi- 
tions were  brought  about  by  the  breach  of  the  contract,  and  should 
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have  been  contemplated  when  the  contract  was  entered  into.  They 
were  the  natural  results  of  the  breach.  Appellant  did  not  show 
that  any  better  means  was  at. hand  by  which  she  could  have  con- 
tinued her  journey  and  it  was  left  for  the  jury  to  determine  whether 
or  not  she  acted  prudently. 

The   verdict   is   not   excessive.      The   jury   considered    this    matter 
under  proper  instructions^  and  the  evidence  warranted  their  finding. 

The  judgment  is  affirmed. 

Affirmed. 

Writ  of  error  refueied. 


R  L.  Jennings  v.  6.  W.  Munden  et  al 

Decided  May  25,  1907. 

1. — ^BBjolnlngr  Judgment  of  County  Court — Juriidletlon  of  Dittriet  Conrt. 

The  District  Court  has  no  power  to  enjoin  a  judgment  of  the  County  Caart 
unless  the  same  is  void  as  distinguished  from  erroneous. 

9. — Jndgment,  Tinal  or  Interlocntory — Condlnslon  of  Conrt. 

Whether  or  not  a  judgment  of  the  Justice  Court,  from  which  an  appeal 
is  taken  to  the  County  Court,  is  a  final  or  interlocutory  judgment  is  a  question 
addressed  to  the  County  Court,  and  its  action  thereon  is  not  void  however 
erroneous  or  irregular  it  may  be. 

8. — Same — Same. 

Where  a  judgment  of  a  Justice  Court  failed  to  dispose  of  one  of  two  de- 
fendants and  the  County  Court  on  appeal  held  that  it  had  jurisdiction  of  the 
case,  such  judgment  of  the  County  Court  was  not  void,  and  the  District  Court 
had  no  power  to  enjoin  the  same. 

Appeal  from  the  District  Court  of  Harrison  County.  Tried  below 
before   Hon.   Kichard  B.   Leyy. 

L.  P.  Wilson,  for  appellant— Where,  in  a  suit  in  the  Justice  Court 
in  which  suit  no  final  judgment  is  rendered  by  the  Justice  Court, 
and  in  such  suit  one  of  the  defendants  appeals  from  said  judgment 
to  the  County  Court,  the  County  Court  acquires  no  jurisdiction 
of  the  suit;  and,  if  such  County  Court  takes  jurisdiction  of  such 
suit  so  appealed  from  said  Justice  Court,  and  renders  judgment 
against  the  plain tiflE  in  said  suit,  for  $21  costs,  such  judgment  is 
void,  and  no  execution  or  cost  bill  can  legally  issue  on  such  County 
^ourt  judgment  for  costs.  It  is  error  for  the  District  Court  to 
dissolve  a  writ  of  injunction  that  had  been  issued  to  restrain  the 
^vy  and  execution  of  such  executlbli  or  cost  bill.  Simpson  v. 
i5ennett,  42  Texas,  241;  Sayles'  Civfl  Statutes,  1897  edition,  vol. 
1,  arts.  1641,  1643,  1668,  1158. 

fr<^  ^'  f^^^^^^ffosi^  for  appellees.— Wliere  the  statute  allows  appeal 
inWlr^T  J^^&Pent  only,  but  there  is  in  fact  an  appeal  from  an 
inXn^^^  judgment,  the  judgment  on  appeal  is  not  void.  Wash- 
cSff  «  f^.  ^'''  ^'  Stewart,  3  How.,  413-424;  Hungerford  v, 
^^g,   »   Wisconsin,   324;   Vanfleet  on   Collateral   Attack,  sec.   90. 
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EAIITET,  Chief  Justice. — This  is  a  suit  by  injunction  brought 
in  the  District  Court  of  Harrison  County  by  tfennings  against 
Munden,  sheriff,  and  Texas  &  Pacific  Railway  Company,  to  restrain 
the  levy  of  an  execution  issued  by  virtue  of  a  judgment  rendered 
against  Jennings  by  the  County  Court  of  said  county.  The  District 
Court  granted  a  temporary  injunction  restraining  said  County  Court 
judgment  and  subsequently  dissolved  it.  The  cause  was  tried  and 
judgment  rendered  for  appellees,   from   which   Jennings   appeals. 

The  judgment  sought  to  be  enjoined  was  rendered  by  the  County 
Court  in  a  case  appealed  from  the  Justice  Court.  In  the  Justice 
Court  Jennings  sued  the  Texas  &  Pacific  Eailway  Company  and 
one  Williams  for  $13.80.  Both  were  cited  and  answered.  Williams 
answered  denying  under  oath  the  transfer  of  certain  indebtedness 
to  Jennings,  upon  which  Jennings  was  seeking  to  recover  of  the 
Texas  &  Pacific  Railway  Company.  Williams  also  plead  orally 
against  the  Texas  &  Pacific  Railway  Company  to  recover  the  sum 
of  $32.05.  On  a  trial  the  jury  returned  a  verdict,  '^e,  the  jury, 
find  for  plaintiflp  to  the  amount  of  $13.80  against  The  Texas  and 
Pacific  R.  R.  Company.'*  The  justice  duly  entered  a  judgment 
against  the  Texas  &  Pacific  Railway  Company  reciting  the  verdict 
of  the  jury,  but  no  further  mention  of  Williams  or  his  claim  was 
made.  Prom  this  judgment  the  Texas  &  Pacific  Railway  Company 
perfected  an  appeal  to  the  County  Court,  making  both  Jennings 
and  Williams  parties  thereto.  When  the  case  reached  the  County 
Court  Williams  plead  in  writing  his  claim  for  $32.05  against  the 
Texas  &  Pacific  Railway  Company,  reciting  that  such  plea  had 
been  orally  made  in  the  Justice  Court.  A  judgment  was  rendered 
in  the  County  Court  overruling  Jennings'  motion  to  dismiss  the 
appeal  (the  grounds  for  dismissal  not  appearing  in  the  record), 
and  further  tihat  Williams  recover  of  the  Texas  &  Pacific  Railway 
Company  and  that  Jennings  take  nothing  and  pay  all  costs  in  the 
County  Court  and  the  Justice  Court  and  awarded  execution.  The 
costs  amounted  to  $21. 

Jennings  in  his  petition  for  injunction  alleges  in  substance  that 
he  appeared  in  the  County  Court  and  moved  to  dismiss  the  appeal 
from  the  Justice  Court  because  no  final  judgment  had  been  ren- 
dered by  the  Justice  Court,  which  motion  was  overruled  and  that 
paid  court  had  no  jurisdiction  to  render  judgment  against  him 
for   $21   costs. 

The  District  Court  dissolved  the  injunction  and  upon  that  only 
one  assignment  of  error  is  presented;  that  is,  "the  court  erred  in 
sustaining  the  motion  of  defendant  to  dissolve  the  injunction  granted 
herein.'' 

We  conclude  that  if  the  judgment  of  the  County  Court  was  void 
the  District  Court  had  the  power  to  restrain  its  execution.  But 
was  it  void?  It  was  irregular,  but  we  do  not  understand  that 
w?iere  some  irregularity  is  found  in  the  rendition  of  a  judgment 
that  it  is  necessarily  void.  It  is  evident  that  the  verdict  of  the  jury 
in  the  Justice  Court  was  intended  as  a  final  disposition  of  the  is- 
sues and  parties  in  that  suit,  but  the  judgment  did  not  expressly 
dispose  of  Williams,  therefore  the  judgment  rendered  in  favor  of 
Jennings  might  be  classed  as  interlocutory.     Being  interlocutory,  and 
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having  been  appealed  from  and  the  County  Court  having  assumed 
jurisdiction,  its  action  was  not  void,  but  merely  irregular,  and 
Jennings'  remedy,  if  any,  was  a  resort  to  that  court.  It  is  true, 
fhat  our  statutes  allow  an  appeal  only  from  a  final  judgment,  and 
when  an  appeal  is  from  an  interlocutory  judgment  the  appeal  ^ould 
be  dismissed.  Simpson  v.  Bennett,  42  Texas,  241.  But  this  question 
is  addressed  to  the  court  assuming  jurisdiction,  and  its  action  is 
a  "judicial  determination  of  a  question  incident  to  the  proceedings 
and  properly  arising  therein.*'  Mr.  Van  Fleet  in  his  work  on  Col- 
lateral Attack,  says:  ''Where  the  statute  authorizes  appeals  from  final 
decrees  only,  but  an  appeal  is  entertained  from  an  interlocutory 
one  under  the  mistaken  view  that  it  was  final,  a  decree  rendered 
therein,  it  is  not  void.  Sec.  90,  p.  124;  Washington  Bridge  Co.  ?. 
Stewart,   3   How.,  413;   Hungerford  v.   Cushing,   8   Wis.,   324.** 

N"o  question  is  raised  that  the  amount  in  controversy  in  the 
Justice  Court  was  under  $20.  In  the  County  Court  Williams  plead 
that  his  claim  against  the  railway  company  was  $32.05,  and  that 
he  had  pleaded  it  orally  in  the  Justice  Court.  There  being  no 
statement  of  facts  in  the.  record  the  presumption  will  prevail  that 
the  County  Court  had  evidence  to  that  effect. 

The  judgment  not  being  void  the  District  Court  had  no  power  to 
enjoin  it.  Galveston,  H.  &  S.  A.  By.  Co.  v.  Dowe,  70  Texas,  1; 
Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Cleburne  Ice  &  Cold  Stor.  Co.,  37 
Texas  Civ.  App.,  334;  Rains  v.  Reasonover,  46  Texas  Civ.  App.,  290. 

There  was  no  error  in  dissolving  ihe  injunction  and  the  judgment 
is  affirmed. 

Affbrtned, 


Ft.  Worth  &  Rio  Grande  Railway  Company  v.  R.   C.  Kindkr. 

Decided  May  25,    1907. 

Dismissal  of  Appeal — Reinstatement. 

When  an  appeal  has  been  dismissed  on  motion  of  appellant  before  appear- 
ance by  appellee  the  case  will  not  be  reinstated  upon  motion  of  appellee  in 
order  that  appellee  might  suggest  delay  and  ask  for  the  statutory  damages. 
Appellant  has  the  right  to  have  his  appeal  dismissed  before  appearance  by 
appellee. 

Appeal  from  the  District  Court  of  Johnson  County.  Tried  below 
before  Hon.  0.  L.  Lockett 

No  brief  ft. 

HAINEY,  Chief  Justice. — On  a  former  day  of  this  term,  to  wit, 
May  11,  1907,  at  the  request  of  appellant,  we  dismissed  the  appeal 
in  this  case,  assessing  the  appellant  with  costs. 

The  appellee  now  presents  a  motion  to  reinstate  the  cause  and 
be  allowed  to  file  a  motion  to  assess  ten  per  cent  damages  for  delay. 
Appellee's  motion,  we  think,  comes  too  late.  Before  the  order  of 
dismissal  was  made  the  appellee  had  not  appeared  in  the  case  by 
brief,    cros»-asfiignment    of    error,    nor    suggestion    of    delay.      This 
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being  the  state  of  tiie  record  it  was  the  right  of  appellant  to  have 
it  dismissed  as  no  rights  of  the  appellee  were  prejudiced,  as  shown 
by  the  record.  EUiott^s  Appellate  Procedure,  sec.  534.  That  appellee 
intended  at  some  time  to  suggest  delay  and  ask  the  assessment  of 
the  ten  per  cent  damages  allowed  by  statute,  in  delay  cases,  is  not 
a  sufScient  reason  to  authorize  the  court  to  reinstate  the  case  and 
hear  the  suggestion. 
The  motion  is  refused. 

Motion  refused. 


W.  B.  MooRE  V.  Louis  Brown, 

Decided  May  25,   1907. 

1. — Sale  of  Land — ^Ezeoutory  Contract — ^Bight  to  Eesolnd. 

While  the  vendor  in  an  executory  contract  for  the  sale  of  land  has  the 
right,  upon  default  hy  the  vendee,  to  rescind  the  sale  and  to  take  possession 
of  the  land,  still  this  right  must  he  promptly  asserted,  and  where  part  of 
the  purchase  money  has  heen  paid,  and  the  assertion  of  the  right  to  rescind  has 
been  delayed  for  such  a  length  of  time  as  to  lead  the  vendee  to  believe  that  a 
strict  performance  of  the  contract  would  not  be  insisted  on,  and  by  reason 
of  improvements  made  upon  the  land  by  the  vendee  the  value  of  the  same  has 
been  materially  enhanced,  equity  will  not  decree  a  rescission.  In  eveiy  such 
case  the  question  is,  would  a  rescission  be  inequitable  to  the  vendee. 

8. — Sequestration — ^Damages. 

Where  in  a  suit  by  a  vendor  to  rescind  a  contract  of  sale  of  land,  the 
premises  are  sequestrated  by  the  vendor,  and  the  court  finds  that  the  sequestra- 
tion was  wrongfully  sued  out,  it  is  proper  to  give  credit  on  the  balance  of 
the  purchase  money  due  by  the  vendee  for  the  rents  of  the  place  and  the 
timber  cut  therefrom  by  the  vendor  while  in  possession. 

8. — ^Reseisslon — Offer  to  do  Equity — ^Tender. 

Where  in  a  suit  to  rescind  a  contract  of  sale  of  land  the  defendant  alleges 
that  he  does  not  know  the  balance  due,  if  anything,  prays  the  court  to  ascertain 
the  amount,  and  offers  to  do  equity,  it  is  a  sufficient  tender,  without  actually 
paying  money  into  court. 

Appeal  from  the  District  Court  of  Morris  County.  Tried  helow 
before  Hon.  P.  A.  Turner. 

Hartj  Mahajfey  &  Thomas  and  J.  M.  Terrell,  for  appellant. — ^TTpon 
default  being  made  by  vendee  in  the  payment  of  the  purchase  money 
under  an  executory  contract  for  the  conveyance  of  land  the  vendor 
has  the  right  to  the  immediate  possession  of  the  land,  unless  the 
vendee  show  such  equities  as  will  defeat  this  right,  and  he  can 
not  be  held  liable  in  damages  for  taking  possession  of  the  same 
under  a  writ  of  sequestration.  Lanier  v.  Poust  &  Douglass,  81 
Texas,  189 ;  Huffman  v.  Mulkey,  78  Texas,  662 ;  Banks  v.  McQuatters, 
57  S.  W.  Eep.,  335;  Wedig  v.  San  Antonio  Brewing  Association, 
25  Texas  Civ.  App.,  158;  Moore  v.   Giesecke,  76  Texas,  543. 

Where,  under  an  executory  contract  for  the  sale  of  land,  the 
vendor  sues  to  rescind  the  contract  and  recover  the  land,  the  vendee 
can  only  defeat  this  right  by  paying  into  the  hands  of  the  court, 
before  judgment,  the  amount  due  upon  the  notes.     A  mere  offer  to 
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pay  the  amotiiit  found  to  be  due  by  the  court,  without  an  actual 
payment  of  the  money  into  court,  is  not  sufficient.  Moore  y.  Oiesecke, 
76  Texas,  551;  White  v.  Cole,  9  Texas  Civ.  App.,  283;  Bell  t. 
Chandos,  27  S.  W.  Bep.,  49;  Bogers  v.  Peoples  Building  &  L.  Co., 
55  S.  W.  Bep.,  385;  28  Am.  &  Eng.  Ency.  L.  (2d  ed.),  28. 

Henderson  £  Bohison,  for  appellee. — When  the  vendor  in  a  suit  to 
rescind  an  executory  contract  for  the  sale  of  land  wrongfully  pro- 
cures and  levies  a  writ  of  sequestration,  and  prays  in  the  altemative 
for  a  judgment  and  foreclosure  of  the  venders  lien,  and  the  vendee 
shows  sucn  equities  as  entitles  him  to  hold  the  land  and  pay  the 
amount  due,  it  is  not  error  to  deny  the  rescission  and  render  judg- 
ment for  the  balance  due  after  deducting  the  value  of  the  rents 
for  the  time  it  is  held  by  virtue  of  the  sequestration,  and  the  value 
of  the  timber  taken  from  the  land  during  the  time  it  is  so  held. 
Van  Zandt  v.  Brantley,  16  Texas  Civ.  App.,  427;  CundiflE  v.  Corley, 
27  S.  W.  Bep.,  p.  167;  Gardner  v.  Bundell,  70  Texas,  455. 

BOOKHOUT,    Associate  Justice. — Appellant   as   plaintiff   insti- 
tuted  this  suit   on   the   8th   day  of  January,   1904,   in   the   District 
Court  of  Morris  County,  Texas,  in  the  form  of  trespass  to  try  title 
to  160  acres  of  land  located  in  that  county.     The  defendant  answered 
alleging,  in  substance,  that  on  the  14th  day  of  February,   1896,  he 
purchased  the  land  involved  in  this  suit  from  the  plaintiff  for  the 
sum  of  $560,  all  on   credit,  to  be  paid   in  three  annual   payments 
of  $186.66   2-3   each,   as   evidenced   by   three   notes   due   respectively 
on   the   first   days   of   November,    1896,    1897   and    1898.      That  the 
plaintiff  made  and  executed  to  him  a  deed  to  said  premises.     Thai 
the   notes    above    mentioned    bore    interest    from    their   date    at   ten 
per  cent  per  annum;  that  by  the  terms  of  said  deed  a  vendor's  lien 
was   retained   on   said   land   to   secure   the    payment   of    said   notes; 
that  defendant  had  fully  paid  off  and  satisfied  the  notes,  and  setting 
out   a   number    of   payments    claimed   to   have   been   made   by   him 
thereon.     That   if   the   defendant   was   not   correct  in   claiming  that 
the  whole  of  said  notes  had  been  paid,  then  that  the  court  inquire 
into    the    transactions    and    dealing    between    the    plaintifif    and    de- 
fondant    and    determine    the    amount    due    upon    said   notes    and  to 
enter   and   render   judgment   for   the   plaintiff   for   such    amount  as 
he   found   to  be  due   with   a  foreclosure  of  the  vendor^s   lien  upon 
the   land.      Defendant   further   alleged   that   he   tendered    into   court 
any  amount  found  to  be  due  plaintiff  upon  said  notes.     The  answer 
further  alleged   that   since   purchasing   the  land   the    defendant  had 
put   about   seventy-five   acres    of   it    in   cultivation,   had    fenced  the 
same,    and   had   built   bams,    smoke-houses   and   made   other  perma- 
nent and  valuable  improvements  upon  said  land,  and  prayed  that  in 
the  event  the  court  decreed  title  to  the  plaintiff  to   the  land  that 
the  plaintiff  be  required  to  restore  to  him  the  amount  he  had  paid 
on  said  land  and  he  have  judgment  for  the  value  of  his  improve- 
ments.    That   since   the   institution   of   the   suit,   to   wit,   April  14, 
1904,  the  plaintiff  had  sued  out  a  writ  of  sequestration  and  seized 
and   taken   possession   of   said   land    and    has    since    held   possession 
thereof;  that  the  sequestration  was  wrongfully  and  maliciously  sued 
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out^  and  prayed  for  damages.  The  answer  also  alleges  that  since 
the  plaintiff  had  held  possession  of  said  land  he  had  cut  and  removed 
timber  therefrom,  and  prayed  for  damages  for  the  value  of  the  tim- 
ber. Plaintiff  replied  by  supplemental  petition  to  this  answer  con- 
sisting of  certain  special  exceptions,  a  general  denial  and  further 
specially  pleading  and  setting  out  the  execution  and  delivery  to 
him  by  the  defendant  of  the  notes  mentioned  in  the  defendant's  an- 
swer, further  alleging  that  said  notes  provided  for  ten  per  cent 
attorney's  fees,  if  collected  by  law  or  placed  for  collection;  that 
nothing  had  been  paid  thereon;  that  he  had  been  forced  to  employ 
attorneys  to  represent  him  in  this  suit,  and  prayed  first,  as  in  his 
original  petition,  for  the  restitution  and  possession  of  the  land,  but 
in  fhe  event  that  he  be  denied  this  relief  then  for  judgment  for 
the  amount  due  upon  the  said  notes  including  interest  and  attor- 
ney's fees,  for  a  foreclosure  of  his  lien  and  for  general  relief. 

On  the  9th  day  of  November,  1906,  the  case  was  duly  tried  by 
the  court,  without  a  jury,  and  judgment  rendered  in  favor  of  the 
plaintiff  for  the  sum  of  $456.94  wi&  a  foreclosure  of  his  lien  upon 
the  land  described  in  the  petition,  together  with  a  judgment  for 
all  costs.  To  this  judgment  of  the  court  the  plaintiff  excepted, 
gave  notice  of  and  perfected  an  appeal.  This  is  the  second  ap- 
peal of  this  case.  The  opinion  upon  the  former  trial  will  be  found 
in  the  89  S.  W.  Rep.,  310. 

The  appellee  purchased  this  property  from  the  appellant  on  the 
14tJi  of  February,  1896,  for  $560,  all  on  credit,  to  be  paid  in  three 
•  equal  installments.  T^ie  first  one  was  due  November  1,  1896, 
the  second  was  due  November  1,  1897,  and  the  third  was  due  No- 
vember 1,  1898.  This  suit  was  filed  on  the  8th  of  January,  1904. 
The  facts  show  that  the  following  payments  were  made  upon  the 
notes:  October  25,  1897,  $49.50;  October,  1898,  $48.68;  November, 
1899,  $33;  November  17,  1900,  $58.81;  August,   1901,  $254.71. 

The  appellee  contended  that  he  had  fully  paid  off  the  notes. 
The  appellee  is  an  old  negro,  uneducated  and  relied  upon  appellant 
to  keep  an  account  of  the  payments. 

The  court  held  that  the  appellant  was  not  entitled  to  rescind  the 
sale  and  held  that  the  sequestration  was  wrongfully  sued  out.  The 
court  gave  judgment  in  favor  of  appellant  for  the  balance  due 
upon  the  notes,  with  interest  and  ten  per  cent  on  the  amount  as  at- 
torney's fees.  He  found  $375  rents  in  favor  of  appellee  for  the 
time  appellant  had  been  in  possession  of  the  land  by  virtue  of  the 
sequestration,  and  $25  for  timber  cut  and  removed  by  appellant 
from  the  land  while  he  has  been  in  possession.  The  court  found  that 
there  was  due  appellant,  after  deducting  the  rents  and  value  of 
timber,  the  sum  of  $456.94,  for  which  he  rendered  judgment  in  favor 
of  appellant  foreclosing  his  vendor's  lien. 

Did  the  trial  court  err  in  refusing  to  rescind  the  contract  and 
give  judgment  for  plaintiff  for  the  land?  The  contract  was  ex- 
ecutory. Upon  default  by  the  vendee  in  an  executory  contract  to 
convey  land  the  vendor  hais  the  right  to  rescind  the  sale  and  to 
the  immediate  possession  of  the  land.  Where  part  of  the  considera- 
tion has  been  paid  the  ri^ht  to  rescind  may  be  defeated  by  eftiowing 
that  ttiere  has  been  too  long  a  delay  in  insisting  on  the  paymei^ 
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pay  the  amount  found  to  be  due'/'     ,nd  in  treating  the  contmet 
payment  of  the  money  into  court  gi  Texas,  281.     It  was  said 

76   Texas,   551;  White  v.   O'  .o  Texas,  134,  *^t  is  true  that 

Chandos,  27  S.  W.  Bep.,  V  ^orm  the  contract,  and  the  yendor 

65  S.  W.  Bep.,  385;  28  >  ^ideration,  or  has  delayed  for  unrea- 

.acission,  so  that  the  vendee  would  have 

Henderson  &  Robis^  ^  strict  performance  on  his  part  would  not 
rescind  an  executor  under  that  apprehension  has  made  valuable 
cures  and  levies  r  ,ae  land;  or  when  for  any  reason  it  would  be 
for  a  judgment  ^e  vendor  to  recover  possession  of  the  land,  a 
shows  such  r  ^^  ^jn  j^Qf^  permit  him  to  do  so.  And  the  question 
amount  du**  ,^|.y  case  must  be,  is  a  rescission  inequitable  under  the 
ment  for  j^^^  by  the  courts,  or  has  the  vendee  forfeited  all  right 
for  thp  ^  the  contract  and  obtain  the  land?"  This  language  was 
^'  ^  '.M  approved  in  the  case  of  Moore  v.  Giesecke,  76  Texas,  549. 
^*'  .^.  /acts  show  in  this  case  that  the  appellee  Brown  continued 
^'^  :,j^  on  the  notes  up  to  August,  1901,  at  which  time  he  paid 
^14.71;  that  in  his  opinion  this  paid  the  notes  in  full;   that  he 

^lied  upon  appellant  to  keep  an  account  of  the  payments  and  the 

ii00  of   payment.     The    parties   kept  figuring  on   the   balance   due 

jfpon  the  notes,  in  the  language  of  the  witness,  up  to  the  time  of 

^ing   this   suit.     Appellee    arranged   with   Mr.    Connor   to    pay  the 

balance  due  on  the  notes,  and  when  appellee  made  this  fact  known 

to  the  appellant  he  stated:    *T  don't  want  the  money.     If  I  had  it 

I  would  spend  it.*'     These  facts  shows  that  the  appellant  treated  the 

contract  as  subsisting  up  to  the  institution  of  this  suit,  seven  years 

from  the  time  of  the  maturity  of  the  first  note  given  in   payment 

of   the   land.      During   that   time    not   a   suggestion    was    made   by 

appellant  in  reference  to  a  rescission.     The  appellee,  while  he  had 

possession  of  the  land,  made  permanent  improvements  thereon  equal 

in  value   to   the   rents.     By   reason   of   the   improvements   made   by 

the  appellee  upon  the  land  it  is  worth  from  $10  to  $12   per  acre. 

The  trial  court  held  that  appellant  was  not  entitled  to  a  rescission. 

The    authorities    sustain    this    holding.      Burbitt    v.    McDonald,    64 

S.  W.  Eep.,  694;  Moore  v.  Giesecke,  76  Texas,  543;  Tom  and  Wife 

V.  Wollhoefer,  61  Texas,  281. 

The  court  did  not  err  in  giving  credit  on  the  notes  for  the  value 
of  the  rents  of  the  place  and  the  value  of  the  timber  cut  and  re- 
moved therefrom,  after  plaintiff  got  possession  of  the  same  under 
the  sequestration  proceedings.  Moore  v.  Brown,  89  S.  W.  Bep., 
310.  The  court  found  that  the  sequestration  was  wrongfully  sued 
out,  and  that  the  value  of  the  rents  was  $375,  and  of  the  timber 
cut  and  removed,  $25.     There  is  evidence  to  support  the  finding. 

It  is  contended  that  there  was  no  such  tender  by  defendant  of 
the  amount  due  on  the  notes  as  would  defeat  plaintiff's  right  to 
rescind.  The  defendant  in  his  pleading  asks  the  court  to  determiae 
the  amount  that  is  due  on  the  notes,  if  anything,  and  says,  **He  here 
now  tenders  same  into  court  and  asks  that  the  plaintiff  be  required 
to  accept  the  same  and  that  he  be  decreed  a  clear  title  to  said 
land.''  No  money  was  in  fact  paid  into  court.  The  pleadings  show 
that  the  defendant  did  not  know  the  balance  due  on  the  note& 
His  tender  only  amounted,  in  effect,  to  an  offer  to  do  equity.     Sudi 
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offer  is  sufficient  in  an  equitable  case,  as  is  the  present  suit.  Ap- 
pellee had  offered  to  have  the  balance  due  on  the  notes  paid  off 
Dy  another  and  plaintiff  refused  the  offer.  The  pleading  was  suffi- 
cient without  paying  the  money  into  court.  Gardner  v.  Eundell, 
70  TcMS,  454. 

The  judgment  is  affirmed. 


Writ  of  error  refused. 


Affirmed. 


Louis    Haberzettlb,    Guabdian    v.    Trinity    &    Brazos    Valley 

Railway   Company. 

Decided  May  25,  1907. 

1. — ^Amending  Statement  of  Pacts. 

After  the  expiration  of  the  term  of  court  at  which  a  statement  of  facts 
was  prepared  and  filed  and  after  an  appeal  had  been  perfected  the  trial  court 
had  no  power  to  authorize  or  require  its  clerk  to  make  a  bill  of  lading, 
omitted  from  the  statement  of  facts,  a  part  of  the  record  so  as  to  entitle  it  to 
be  considered  a  part  of  the  statement  of  facts  on  appeal. 

S. — ^Meroliandise— Delay  in  Transporting — ^Keasnre  of  Damages. 

For  a  failure  to  transport  merchandise  with  reasonable  dispatch  the  carrier 
is  liable  for  such  damages  as  are  the  natural  result  of  such  failure,  and  for 
such  as  reasonably  might  have  been  expected  to  be  within  the  contemplation  of 
the  parties,  when  the  contract  of  carriage  was  entered  into,  as  a  probable  re- 
sult of  a  breach  of  it,  and  the  measure  of  damage  is  usually  the  difference  in 
the  yalue  of  the  merchandise  at  the  point  of  destination  at  the  time  it  ought 
to  have  arrived  and  when  it  did  arrive. 

8. — Same — Special  Damage — ^Notice  Necessary. 

In  a  suit  against  a  carrier  for  delay  in  transporting  and  delivering  a  car 
of  fuel  oil  consigned  to  an  ice  factory  damages  resulting  to  plaintiff  by  reason 
of  his  being  compelled  to  close  the  factory,  the  expenses  while  the  factory  was 
closed  and  of  starting  the  same  again,  the  loss  of  profits,  and  the  loss  of 
perishable  articles  in  cold  storage  were  all  special  damages  for  which  the  car- 
rier was  not  liable  in  the  absence  of  knowledge  at  the  time  the  contract  of 
carriage  was  entered  into  that  such  resvlts  might  follow  a  breach  of  the  con- 
tract. 

4.^-Same — ^Proximate  Damages. 

In  a  suit  as  above  stated,  expenses  incurred  in  telegraphing  and  telephon- 
ing in  efforts  to  trace  and  locate  the  delayed  car  of  oil,  were  the  natural  result 
of  the  carrier's  negligence  and  the  carrier  was  liable  therefor. 

Error  from  the  District  Court  of  Hill  County.     Tried  below  before 
Hon.  W.  C.  Wear 

Walter  Collins  and  Hughes  &  Cummings,  for  plaintiff  in  error. — 
That  the  damages  claimed  were  not  speculative  but  were  fixed  and 
certain.  Waco  Tap  B.  B.  Co.  v.  Shirley,  45  Texas,  372-373;  Adams 
Express  Co.  v.  Egbert,  78  Am.  Dec.,  385;  GriflBn  v.  Colver,  69  Am. 
Dec.,  718;  Alamo  Mills  Co.  v.  Hercules  Iron  Works,  1  Texas  Civ. 
App.,  691;  Ellis  v.  Tipps,  16  Texas  Civ.  App.,  87;  Anderson  Electric 
Co.  V.  Cleburne  Co.,  44  S.  W.  Bep.,  931;  Houston  &  T.  C.  By.  Co. 
V.  HQl,  70  Texas,  51;  Frazier  v.  Echo  M.  &  S.  Co.,  9  Tex-as  Civ. 
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App.,  213;  Pacific  Express  Co.  v.  Darnell,  62  Texas,  639;  Texas 
&  P.  Ry.  Co.  V.  Hassell,  23  Texas  Civ.  App.,  685. 

The  damages  claimed  by  the  plaintiff  in  his  petition  in  the  way 
of  money  expended  in  telephone  and  telegraph  charges  in  tracing 
said  car  of  oil  and  locating  same  are  such  as  wonld  naturally  be 
in  contemplation  of  the  parties  at  the  time  the  contract  for  trans- 
portation was  entered  into,  and  the  case  should  have  gone  to  the 
jury  on  this  issue  if  no  other.  Swift  River  Co.  v.  Pitchburg  Ey. 
Co.,  47  N.  E.  Rep.,  1015;  Murrell  v.  Pacific  Express  Company,  26 
Am.  St.  Rep.,  17 ;  Savannah  Ry.  Co.  v.  Pritchard,  4  Am.  St.  Rep.,  95. 

Plaintiff's  suit  being  for  a  breach  of  contract  and  for  ihe  wrongful 
acts  of  the  defendants  in  diverting  said  car  of  oil  from  the  route 
over  which  plaintiff  had  directed  it  to  be  shipped  and  the  plaintifi 
having  suffered  damages  by  reason  of  the  delay  caused  thereby,  even 
if  it  should  Be  held  that  the  said  damages  were  such  as  could  not 
be  recovered  because  the  defendants  had  no  notice  of  the  nature 
thereof,  still,  the  plaintiff  was  entitled  to  recover  damages  and  the 
case  should  have  gone  to  the  jury  on  the  question  of  n^ligence. 
Hope  V.  Alley,  9  Texas,  395;  Raymond  v.  Tanngton,  73  S.  W.  Bep., 
800;  Heichew  v.  Hamilton,  61  Am.  Dec.,  122. 

Ramsey  £  Odell  and  Morrow  &  Smithdeal,  for  defendant  in  error. 

BOOKHOUT,  Associate  Justice. — ^This  is  a  suit  brought  by 
Louis  Haberzettle,  as  guardian  of  the  estate  of  Otto,  Carrie  and  Annie 
Walter,  minors,  against  The  Trinity  &  Brazos  Valley  Railway  Com- 
pany, The  Houston,  East  &  West  Texas  Railway  Company,  The 
Houston  &  Texas  Central  Railway  Co.,  and  the  Missouri,  Kansas  ft 
Texas  Railway  Company  of  Texas,  defendants,  for  damages  arising 
from  the  delay  in  the  transportation  and  delivery  of  a  certain  car  of 
oil  bought  by  said  Haberzettle,  as  guardian,  for  fuel  to  operate  The 
Home  Ice  Factory  plant.  It  was  alleged  tlwit  the  car  of  oil  was 
delivered  to  The  Houston,  East  &  West  Texas  Railway  Company  at 
Humble,  Texas,  consigned  to  the  Home  Ice  Factory  at  Hillsboro, 
Texas,  and  a  contract  for  shipment  was  entered  into  by  The  Houston, 
East  &  West  Texas  Railway  Company  to  transport  said  car  of  oil 
from  Humble  to  Hillsboro  over  its  own  line  and  the  line  of  the 
Missouri,  Kansas  &  Texas  Railway  Company  of  Texas.  That  said 
car  of  oil  was  diverted  at  Houston  and  transported  over  the  line 
of  the  Houston  &  Texas  Central  Railroad  Company  to  Mexia  and 
from  Mexia  to  Hilkboro  over  the  line  of  The  Trinity  ft  Brazos 
Valley  Railway  Company.  The  car  was  shipped  on  the  22d  day 
of  May,  1905,  and  did  not  reach  Hillsboro  until  the  evening  of  the 
29th  day  of  May,  1905.  That  defendants  failed  to  transport  and 
deliver  said  oil  at  Hillsboro  within  reasonable  time  and  that  by 
reason  of  the  delay  said  Home  Ice  Factory  was  compelled  to  close 
down  for  the  want  of  fuel  oil  to  run  the  same  and  to  remain 
closed  for  four  or  five  days  and  that  after  said  oil  arrived  it  took 
three  or  four  days  after  its  arrival  to  get  up  steam  and  reduce 
the  temperature  of  the  apparatus  in  said  ice  factory  to  a  point 
where    it    could    begin    to    produce    ice.      Plaintiff    further    alleged 
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that  he  was  engaged  at  the  time  in  running  said  ice  factory  and  in 
selling  the  output,  which  was  about  fifteen  tons  per  day,  and  that 
in  connection  with  said  plant  he  was  operating  a  cold  storage  vault 
wherein  he  stored  meats  and  other  perishable  produce  for  the  public 
and  that  by  reason  of  being  compelled  to  close  down  the  ice  plant 
the  temperature  of  said  vault  run  up,  thereby  causing  large  quan- 
tities of  meat  to  be  spoiled  and  that  he  was  compelled  to  buy  ice 
for  his  customers  and  pay  an  advanced  price  therefor,  thereby  losing 
$1.50  per  ton  on  each  ton  of  ice  sold  and  that  he  sold  about  fifteen 
tons  per  day.  The  plaintiff  further  alleged  that  he  was  compelled 
to  pay  and  did  pay  the  sum  of  $2.95  in  the  way  of  telephone  and 
telegraph  charges  in  locating  said  car  of  oil  and  hurrying  up  its 
arrival  to  Hillsboro,  alleging  his  damages  by  reason  of  all  of  said 
facts  to  be  $1,065.85.  Plaintiff  further  alleged  notice  to  defendants 
of  these  special  damages  at  the  time  of  making  the  contract. 

The  defendants  each  of  them  filed  their  answers  which  consisted  of 
general  denial  and  special  denial  of  any  negligence,  and  further 
denied  any  notice  or  knowledge  of  the  fact  that  the  car  of  oil  was 
intended  to  be  used  as  fuel,  and  denied  that  they,  or  either  of  them, 
had  any  knowledge  of  the  grounds  for  special  damages  alleged 
in  plaintifiPs  petition. 

At  the  close  of  the  evidence  the  conrt  instructed  a  verdict  for 
defendants.  Judgment  accordingly  followed  and  plaintiff  prosecutes 
a  writ  of  error. 

It  appears  from  the  statement  of  facts  that  a  bill  of  lading  was 
read  in  evidence,  but  the  terms  of  the  same  are  not  set  out  therein, 
nor  is  the  bill  of  lading  made  a  part  of  the  statement  of  facts.  The 
plaintiff  in  error  by  motion  made  in  January,  1907,  Inore  than  a 
year  after  the  term  of  court  at  which  the  judgment  was  rendered, 
ended,  and  after  the  petition  for  writ  of  error  had  been  filed,  asked 
the  court  to  require  the  clerk  to  send  up  the  original  bill  of  lading 
as  a  part  of  the  record.  The  motion  was  granted  and  a  copy  of  the 
order,  to  which  is  attached  a  paper  purporting  to  be  a  bill  of  lading 
issued  by  Houston,  East  &  West  Texas  Railway  Company,  is  made  a 
part  of  the  record.  The  term  of  court  at  which  the  judgment  was 
entered  ended  the  28th  of  December,  1905.  The  bill  of  lading  not 
having  been  copied  in  the  statement  of  facts  or  made  a  part  of  it, 
the  court  did  not  have  the  power  after  the  adjournment  of  the  term 
at  which  the  judgment  was  entered  to  authorize  or  require  the  clerk 
to  make  it  a  part  of  the  record  entitling  it  to  be  considered  a  part 
of  the  statement  of  facts.  Rule  74  for  District  Courts;  International 
&  G.  N".  Ry.  Co.  r.  Scott,  58  Texas,  187;  Vaughan  v.  Bailey,  11 
Texas  Civ.  App.,  34;  Trewitt  v.  Blundell,  59  Texas,  253;  McQuire 
V.  Newbill,  58  Texas,  314.  We  are  not  authorized  to  treat  the 
paper  as  part  of  the  statement  of  facts. 

It  is  contended  that  the  trial  court  erred  in  instructing  a  verdict 
for  defendants.  The  Houston,  East  &  West  Texas  Railway  Company 
received  a  car  of  oil  at  Humble,  Texas,  for  transportation  to  the 
Home  Ice  Factory  at  Hillsboro,  on  the  22d  day  of  May,  1905, 
and  contracted  to  transport  said  car  of  oil  to  Hillsboro.  The  oil  did 
not    arrive    at    Hillsboro    until    the    evening    of    the    29th    day    of 

Vol.  XLVI.   Civil— 34. 


530  Texas  Civil  Appeals  Reports,  Vol.  46.  [May, 

May.  The  time  it  takes  for  a  car  of  oil  to  be  transported  from 
Humble  to  Hillsboro  over  the  Missouri,  Kansas  &  Texas  Railway 
of  Texas  or  the  Houston  &  Texas  Central  Railroad  and  the  Trinity 
&  Brazos  Valley  Railway  is  from  one  to  four  days.  There  is  evidecce 
to  the  effect  that  plaintiff's  fuel  oil  gave  out  on  May  25,  and  that 
he  was  compelled  to  close  down  The  Home  Ice  Factory  and  to 
remain  closed  until  the  30th  day  of  May.  That  it  took  until  the 
3d  day  of  June  to  get  the  temperature  of  said  factory  down  suffi- 
cient to  manufacture  ice.  During  this  time  several  hands  which 
were  receiving  regular  pay  were  idle  at  plaintiff's  expense.  Plaintiff 
had  to  pay  them  for  their  time.  There  was  no  fuel  oil  kept  at 
Hillsboro  for  sale  and  the  plaintiff  was  unable  to  procure  the  same 
elsewhere.  Plaintiff  had  contracted  to  sell  and  deliver  to  customers 
in  Hillsboro  ice  at  a  fixed  price,  which  netted  the  company  $2  per 
ton  or  $30  per  day.  The  cold  storage  vault,  in  which  was  stored 
large  quantities  of  meat,  lost  its  temperature  and  much  of  the  meat 
was  spoiled.  The  damage  therefrom  is  claimed  to  be  $150.  That 
the  amount  of  oil  necessary  to  put  the  temperature  of  the  factory 
back  to  the  freezing  point  where  ice  could  be  made  and  cold  storage 
vault  used  eost  $300.  Plaintiff  expended  $2.95  in  tracing  and  locating 
said  car  of  oil. 

For  a  failure  to  transport  merchandise  with  reasonable  dispatch 
the  carrier  is  liable  for  such  damages  as  are  the  natural  result  of 
such  failure,  and  for  such  as  reasonably  might  have  been  expected 
to  be  within  the  contemplation  of  the  parties  when  the  contract 
of  carriage  was  entered  into  as  a  probable  result  of  a  breach  of  it. 
Swift  River  Co.  v.  Pitchburg  Ry.  Co.  (Mass.),  47  N.  E.  Rep., 
1015.  The  measure  of  damage  in  such  case  is  usually  the  difference 
in  the  value  of  the  merchandise  at  the  point  of  destination,  at  the 
time  it  ought  to  have  arrived  and  when  it  did  arrive.  The  damages 
resulting  to  the  plaintiff  by  reason  of  his  being  compelled  to  close 
down  the  plant  of  the  Home  Ice  Factory,  and  the  expenses  paid 
by  it  to  its  employes  while  it  was  so  closed  down,  and  the  loss  of 
profits  on  the  sale  of  ice  which  it  would  have  manufactured  and  sold 
had  plaintiff  not  been  compelled  to  close  down  the  plant,  as  well 
as  the  loss  sustained  by  not  having  ice  to  save  the  products  stored 
in  the  cold  storage  vault,  were  special  and  the  carrier  would  not  be 
liable  therefor  in  the  absence  of  knowledge  at  the  time  of  entering 
into  the  contract  of  carriage  of  facts  or  circumstances  that  snch 
results  might  follow  from  a  breach  of  its  contract.  There  was 
no  evidence  that  the  carrier  had  such  knowledge  at  the  time  the 
contract  wae  entered  into.  The  fact  that  the  shipment  was  made 
to  the  Home  Ice  Factory  and  that  it  was  fuel,  did  not  put  the  carrier 
on  notice  of  such  facts.  For  these  damages  the  court  was  authorized 
to  instruct  a  verdict  for  defendant.  | 

The  evidence  shows  that  the  plaintiff  in  error  was  compelled  to 
expend  $2.95  in  telephoning  and  telegraphing  to  trace  and  locate 
the  car  of  oil.  Such  expenses  were  the  natural  result  of  the  carrier's 
negligence  in  failing  to  transport  the  oil  with  reasonable  dispatch, 
and  for  this  the  plaintiff  was  entitled  to  recover.  Swift  River  Co. 
V.  Fitchburg  Ry.  Co.,  supra;  Savannah  Ry.  Co.  v.  Pritchard,  4  Am. 
St  Rep.,  95,  77  Ga.,  412;  Murrell  v.  Pacific  Express  Co.,  54  Aifc, 
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22,  26  Am.  Si  Eep.,  17.  There  seems  to  have  been  no  controversy 
over  the  fact  that  these  expenses  were  incurred,  and  that  the  same 
were  reasonable.  The  court  erred  in  holding  that  the  plaintiff  was 
not  entitled  to  recover  these  expenses.  The  court  should  have  in- 
structed a  verdict  for  plaintiff  for  $2.95. 

The  judgment  is  reversed  and  here  rendered  for  plaintiff  for  said 
sum.  The  plaintiff  is  entitled  to  recover  all  costs  in  this  court  and 
the  court  below. 

Reversed  and  rendered. 


S.  J.  Henry,  Guardian,  v.  H.  E.  Vaughan  et  al. 

Decided  May  25,   1907. 

1. — Community  Property — Presumption. 

The  presumption  is  that  property  acquired  during  marriage  is  community 
property,  and  the  burden  rests  upon  him  asserting  the  contrary  to  introduce 
evidence  reasonably  sufficient  to  overcome  this  presumption.  Evidence  con- 
sidered, and  held  insufficient  to  show  that  the  land  in  controversy  was  the 
separate  property  of  a  deceased  father. 

2. — Suit  on  Commnnity  Debt — Parties. 

Inasmuch  as  the  surviving  partner  of  the  community  may  convey  communi- 
ty property  in  payment  of  a  community  debt,  a  sale  of  such  property  under  a 
judgment  for  such  debt  against  the  survivor  alone  will  pass  the  title  to  such 
property  as  against  the  children  of  the  deceased  spouse. 

3. — ^Letters  as  Evidence — ^Pro(vF  of  Execution. 

It  is  not  error  to  exclude  letters  and  written  agreements  purporting  to 
have  been  written  by  an  agent  in  the  absence  of  evidence  of  their  execution, 
and  that  such  person  was  in  fact  authorized  to  sign  them. 

Appeal  from  the  District  Court  of  Bowie  County.  Tried  below 
before  the  Hon.  P.  A.  Turner. 

8.  J,  Henry,  for  appellant. 

« 

Dan  r.  Leary,  tor  appellee. 

BOOKHOTJT,  Associate  Justice. — H.  E.  Vaughan  instituted 
this  suit  in  the  usual  form  of  trespass  to  try  title  to  212  acres  of 
land  in  Bowie  County  against  Artie  and  Bertis  Brandenburg,  minors^ 
and  F.  D.  and  Mrs.  Emma  Butner.  Butner  and  wife  filed  a 
disclaimer.  The  minors  appeared  bv  their  guardian  and  answered 
by  general  demurrer,  general  denial,  plea  of  not  guilty  and  the 
statutes  of  limitation  of  three,  five  and  ten  years.  By  cross  bill 
they  sought  to  vacate  and  annul  a  certain  judgm-ent  rendered  in  the 
District  Court  of  Bowie  County  on  the  5th  day  of  April,  1901, 
in  cause  No.  4788  foreclosing  a  vendor^s  lien  on  the  land  in  con- 
troversy in  favor  of  P.  T.  Norwood,  the  plaintiff  therein,  and  against 
Mrs.  Emma  Butner,  et  al,  defendants  therein,  and  in  which  Artie 
and  Bertie  Brandenburg  and  Harry  Brandenburg,  minors,  were 
attempted  to  be  made  parties  defendant  in  said  cause.  It  was 
alleged    that    Harry    Brandenburg    died    a    few    months    after    the 
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filing  of  that  suit  and  while  he  was  a  minor.  It  was  alleged 
that  said  judgment  in  cause  No.  4788  was  null  and  void  as  to 
said  minors,  for  the  reason  it  was  rendered  without  any  service 
of  process  upon  them  and  that  they  never  appeared  or  answered 
in  said  suit.  Tlie  cross  bill  made  Mrs.  R.  T.  Norwood  sole  execu- 
trix of  the  estate  of  P.  T.  Norwood,  deceased,  a  party,  and  Mrs. 
Norwood  for  herself  and  as  executrix  of  the  estate  of  P.  T.  Norwood, 
answered  in  the  case.  At  the  close  of  the  evidence  the  court  in- 
structed a  verdict  for  plaintiff.  Judgment  accordingly  followed 
on  the  verdict  and  the  minors,  Artie  and  Bertie  Brandenburg,  by 
their  guardian,  appeal. 

The  land  was  deeded  by  M.  D.  Tilson  to  Amos  Brandenburg 
January  2,  1897,  for  the  considerati<m,  as  recited  in  the  deed,  of 
$550,  of  which  $250  was  paid  in  cash  and  the  balance  was  secured 
by  a  note  for  $300  due  in  one  year,  with  ten  per  cent,  per  annam 
interest.  The  deed  expressly  retained  a  vendor**  lien  on  the  land 
to  secure  the  payment  of  the  note.  This  note  was  transferred 
before  maturity  to  P.  T.  Norwood  by  M.  D.  Tilson  without  re- 
course. After  the  note  matured,  suit  was  instituted  upon  it  by 
P.  T.  Norwood  to  recover  on  the  note  and  for  a  foreclosure  of 
the  vendor^s  lien.  Amos  Brandenburg  having  died  his  widow, 
Mrs.  Emma  Brandenburg  and  his  minor  children,  Artie,  Bertie 
and  Harry  Brandenburg,  were  made  defendants.  Citation  duly 
issued  and  the  sheriff's  return  showed  service  on  all  the  defendants. 
A  guardian  ad  litem  was  appointed  for  the  minors,  who  appeared 
upon  the  trial  and  stated  that  he  declined  to  answer  for  the  minors 
because  he  was  informed  they  had  not  been  served.  Judgment 
was  rendered  in  favor  of  plaintiff  establishing  the  debt  against 
the  conmiunity  estate  and  foreclosing  the  vendor's  lien  and  order- 
ing the  land  to  be  sold  to  pay  the  judgment.  An  order  of  sale 
issued  by  virtue  of  which  the  land  i^as  duly  sold  and  bought  in  by 
P.  T.  Norwood.  P.  T.  Norwood  died  and  thereafter  his  heiiB 
sold  the  land  to  the  appellee  Yaughan. 

The  evidence  in  this  case  showed  that  in  the  foreclosure  suit 
of  P.  T.  Norwood  v.  Mrs.  Emma  Brandenburg  and  the  minora^ 
Artie,  Bertie  and  Harry  Brandenburg,  the  citations  were  not  in 
fact  delivered  to  the  minors  in  person  but  they  were  all  delivered 
to  their  mother,  Mrs.  Emma  Brandenburg.  At  the  time  the 
minors  were  of  the  respective  ages  of  8,  6  and  4  years,  and  living 
with  their  mother.  The  appellants  sought  to  show  by  Mrs.  Emma 
Butner,  nee  Brandenburg,  that  the  212  acres  of  land  was  the 
separate  property  of  her  former  husband,  Amos  Brandenburg. 
She  testified  that  Amos  Brandenburg  owned  80  acres  of  land  in 
Missouri,  upon  which  they  lived  and  that  it  was  purchased  by  him 
from  the  proceeds  received  by  him  from  the  sale  of  a  farm  in 
Indiana,  which  farm  he  received  as  the  part  of  the  division  of  his 
mother's  homestead.  That  the  80  acres  were  bought  for  ^2,500 
and  $1,600  paid  from  the  proceeds  of  the  Indiana  farm.  She 
testified  that  the  80  acres  in  Missouri  were  exchanged  for  the  212 
acres  in  controversy.  She  further  testified  that  she  and  her  husband 
executed    a   deed   to   the   80   acres   in   Missouri   to   John   Thoma 
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This  deed  recited  a  consideration  of  $2,080.  She  reiterated  that 
the  property  in  controversy  was  received  in  exchange  for  the  Mis- 
souri farm.  She  says  the  exchange  was  made  through  Booker  Ellis 
and  A.  P.  Evans.  She  does  not  give  any  of  the  details  of  the  ex- 
change. She  says  that  the  $250  expressed  in  the  deed  from  Tilson  to 
Amos  Brandenbnrg  was  a  loan  by  Booker  Ellis  to  her  husband  to 
enable  them  to  come  to  Texas.  Neither  Booker  Ellis  nor  A.  P.  Evans 
testified   in   the   case. 

The  evidence  was  insufiBcient  to  raise  the  issue  that  the  land 
was  the  separate  property  of  Amos  Brandenburg.  Mrs,  Butner's 
testimony  that  the  land  in  controversy  was  taken  in  exchange  for 
the  Missouri  farm,  is  contradicted  by  the  facts.  That  farm  was 
conveyed  by  her  and  her  husband  to  John  Thome  from  whom  they 
had  purchased  it.  The  land  in  controversy  was  conveyed  to  Amos 
Brandenburg  by  M.  D.  Tilson,  the  consideration  being  recited 
in  the  deed.  The  fact  that  Mrs.  Brandenburg  and  her  husband 
executed  a  deed  to  the  Missouri  farm  to  John  Thome  is  incon- 
sistent with  her  statement  that  the  Missouri  farm  was  given  in 
exchange  for  the  land  in  controversy.  The  recitations  in  the  deed 
from  M.  D.  Tilson  to  Amos  Brandenburg  are  inconsistent  with 
her  statement  that  the  land  in  controversy  was  received  by  him 
in  exchange  for  other  land.  There  is  no  evidence  that  Tilson 
was  in  any  way  connected  with  the  conveyance  of  the  Missouri 
farm,  or  that  Thome  who  purchased  it  had  any  connection  with 
Tilson's  conveyance  of  the  land  in  controversy,  to  Amos  Branden- 
burg. Tilson  was  not  a  witness  in  this  case.  The  burden  of  showing 
that  the  land  was  the  separate  property  of  Amos  Brandenburg 
was  on  appellant.  The  presumption  .is  that  it  was  community 
property.  It  was  the  duty  of  appellant  to  introduce  evidence  rear 
sonably   sufficient  to  overcome  this  presumption. 

It  does  not  become  necessary  for  us  to  decide  whether  the 
irregularity  in  the  service  of  process  upon  the  minors  in  the  suit 
No.  4788  of  P.  T.  Norwood  v.  Mrs.  Emma  Brandenburg,  et  al. 
rendered  the  judgment  therein  void  as  to  them  or  not.  If  void 
as  to  them  they  could  not  recover  on  their  cross  bill  in  this  suit, 
unless  the  evidence  showed  that  the  land  in  controversy  was  the 
separate  estate  of  their  father.  The  property  being  community 
property  of  Mrs.  Brandenburg  and  her  husband,  she,  upon  his 
death,  acting  fairly  and  freely,  had  the  right  to  discharge  the 
equitable  incumbrance  upon  it  by  a  conveyance  of  the  property. 
Davis  V.  McCartney,  64  Texas,  585;  Carter  and  Rust  v.  Connor, 
60  Texas,  55.  Having  the  right  to  convey  the  property  to  pay 
oflf  the  vendor^s  Hen  upon  it,  we  are  of  the  opinion  that  a  judgment 
against  her  as  survivor  in  a  suit  in  which  she  was  the  sole  defendant 
establishing  a  community  debt  against  the  property  of  herself  and 
deceased  husband  and  foreclosing  a  vendor^s  lien  thereon,  was 
binding  upon  the  estate.  And  a  sale  made  by  virtue  of  an  order 
of  sale  issued  upon  such  judgment  conveyed  the  title  of  ttie  commu- 
nity property  to  the  purchaser  and  was  binding  upon  the  minor 
heirs.  Carter  v.  Connor,  supra;  HoUingsworth  v.  Davis,  62  Texas, 
438;   Brandenburg   v.    Norwood,    66    S.   W.    Eep.,    687;    Henry   v. 


534  Texas  Civil  Appeals  Beports,  Vol.  46.  [May, 

McNew,  69  S.  W.  Rep.,  213.  The  evidence  being  insufiBcient 
to  raise  the  issue  that  the  property,  or  any  part  of  it,  was  the 
separate  estate  of  Amos  Brandenburg,  the  trial  court  was  authorized 
to  instruct  a  verdict. 

Error  is  assigned  to  the  action  of  the  court  in  sustaining  the 
exception  of  appellees  to  certain  letters  and  agreements  offered  in 
evidence  by  appellant.  The  objection  to  these  instruments  was 
that  there  was  no  evidence  of  their  execution,  or  that  any  of  the 
parties  whose  names  appear  to  the  letters  ever  signed  the  same  or 
that  the  parties  who  purported  to  act  as  agents  of  M.  D.  Tilson 
were  his  agents.  The  exception  was  sustained  and  the  instruments 
excluded.     There  was  no  error  in  this  ruling. 

Finding  no  reversible  error  in  the  record  the  judgment  is  afl&rmeA 

Affirfned, 

Writ  of  error  refused. 


BoTAN  Grocery  Company  v.  C.  J,  Turner  et  ux. 

Decided  May  25,   1907. 

1.— Conditional  Sale — ^Mortgage — ^Diitinction. 

In  determining  whether  a  conveyance  absolute  on  its  face,  with  a  written 
agreement  to  repurchase  signed  by  the  parties,  is  a  mortgage  or  a  conditional 
sale  inquiry  must  be  made  whether  the  relation  of  creditor  and  debtor  contin- 
ued to  exist.    If  it  did,  it  is  a  mortgage,  otherwise  a  conditional  sale. 

%, — Same — ^Agreement  to  KeteU. 

If  there  was  in  fact  a  sale,  an  agreement  by  the  purchaser  to  resell  the 
property  to  the  grantor  within  a  limited  time,  at  the  same  price,  does  not  convert 
it  into  a  mortgage. 

3. — Same — ^Degree  of  Proof. 

In  order  to  establish  that  an  absolute  deed  is  in  fact  a  mortgage,  it  must 
be  proved  with  clearness  and  certainty. 

4. — Same — ^Pact  Case. 

In  a  suit  by  the  husband  and  wife  to  recover  a  business  homestead  on 
the  ground  that  a  deed  to  the  same  was  intended  as  a  mortgage,  evidence  con- 
sidered, and  held  insufficient  to  support  a  verdict  in  plaintiff's  favor. 

Appeal  form  the  District  Court  of  Freestone  County.  Tried  be- 
low before  Hon.  L.  B.  Cobb. 

W.  B.  Boyd,  0.  C.  Kervin  and  Prendergtut  A  Williamson,  for 
appeIIaut..—An  absolute  deed  delivered  in  payment  of  a  debt  fc 
not  converted  into  a  mortgage  merely  because  the  grantee  tberein 
gives  a  contemporaneous  stipulation  binding  him  to  reconvey,  on 
^mg  reimbursed  the  amount  of  the  debt  and  interest  thereon, 
out  such  arrangement  is  a  conditional  sale.  Goodbar  &  Co.  v.  Bloom, 
AUHn  ^  n  ^2'  '^'^^'  •''^^es  on  Mortgages,  sec.  258,  163,  265,  267; 
Brt^iJr  ?''^*'.  ^^  '^^^^^  453;  Miller%.  Yturria,  69  Texas,  549; 
Civ    A,L     oict     A'    ^^    """^^^s,    479 ;    Herring    v.    White,    6    Texas 

y-  App.,  251;   Hay  V.  Emerson,  87  S.  W.  Bep.,  1027;   Gerhardt 
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V.  Tucker,  85  S.  W.  Eep.,  652;  Kirby  v.  National  Loan  &  Invest- 
ment Co.,  22  Texas  Civ.  App.,  261. 

The  husband  has  the  right  to  abandon  the  business  homestead 
without  the  consent  of  the  wife,  and  such  abandonment  causes  said 
property  to  lose  its  character  as  an  exemption.  Inge  v.  Cain, 
65  Texas,  81;  Wynne  v.  Hudson,  66  Texas,  10;  Shryock  v.  Latimer, 
57  Texas,  674. 

The  claim  to  the  exemption  of  the  business  homestead  rests  in 
the  husband,  and  his  failure  to  claim  such  exemption  in  his  bank- 
ruptcy proceedings,  is  a  waiver  of  the  exemption,  and  the  title 
to  such  property  upon  his  adjudication  in  bankruptcy  passes  to 
his  trustee.  Bankruptcy  Act,  1898,  sec.  6,  sec.  47a  (11),  General 
Order  17;  Collier  on  Bankruptcy,  4th  ed.,  pp.  79,  80,  81;  In  re  Mayer, 
108  Fed.  Bep.,   599. 

The  business  homestead  transferred  by  a  bankrupt  for  the  purpose 
of  perpetrating  a  fraud  upon  his  creditors  and  preventing  same 
from  being  administered  and  distributed  among  his  creditors  in 
his  bankruptcy  proceedings,  can  not  be  recovered  by  him  after 
his  bankruptcy,  as  he  has  abandoned  such  property  as  his  home- 
stead and  waived  his  right  to  it  as  an  exemption,  and  it  is  subject 
to  the  payment  of  his  debts.  Taylor  v.  Ferguson,  87  Texas,  1; 
Cox  V.  Shropshire,  25  Texas,  125;  Baines  v.  Baker,  60  Texas,  141; 
Beard  v.  Blum,  64  Texas,  62;  Bell  Hdw.  Co.  v.  Biddle,  72  S. 
W.   Bep.,   613. 

W.  B.  Moses  and  Daviss  &  WUlifard,  for  appellee. 

TALBOT,  Associate  Justice. — C.  J.  Turner  and  wife  brought 
this  suit  against  The  Eotan  Grocery  Company  t6  recover  a  lot  of 
ground  with  a  brick  store  house  thereon,  situated  in  the  town  of 
Wortham,  Freestone  County,  Texas.  It  is  alleged,  in  substance, 
among  other  things,  that,  on  June  1,  1902,  the  said  C.  J.  Turner 
was  the  head  of  a  family  residing  in  the  town  of  Wortham, 
engaged  in  the  mercantile  business  and  using  and  occupying  said 
brick  building  as  his  business  homestead;  that  the  said  Botan  Grocery 
Company  was  a  private  corporation  engaged  in  the  wholesale  grocery 
business  in  the  City  of  Waco,  Texas,  and  the  said  C.  J.  Turner 
was  indebted  to  it  in  a  considerable  sum  of  money;  that  on  June 
1,  1902,  Turner  executed  to  his  book-keeper,  G.  G.  Stallings,  a 
deed  to  said  store  house,  the  deed  reciting,  as  a  consideration 
therefor,  three  promissory  notes  of  Stallings  of  a  thousand  dollars 
each  and  that  a  vendor's  lien  was  reserved  on  the  store  house 
and  lot  to  secure  the  payment  of  said  notes;  that  the  appellee, 
Nannie  Turner,  wife  of  C.  J.  Turner,  did  not  join  in  the 
execution  of  said  deed  at  that  time,  and  the  same  was  not  acknowl- 
edged by  C.  J.  Turner;  that  as  previously  agreed,  said  notes  were 
transferred  and  delivered  to  The  Rotan  Grocery  Company  as  col- 
lateral security  for  Turner's  indebtedness  to  it;  that  The  Eotan 
Grocery  Company  knew  that  the  property  was  the  business  homo- 
stead  of  Turner  and  wife,  and  that  the  transaction  created  no  lien 
upon  it  and  no  liability  on  the  part  of  Stallings  for  the  payment 
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of  said  notes;  that  on  or  about  the  Ist  day  of  October,  1903,  C. 
J.  Turner,  by  reason  of  crop  failures,  became  financially  embarrassed 
but  was  still  using  and  occupying  the  said  store  house  as 
his  business  homestead;  that  The  Rotan  Grocery  Company  knowing 
Turner's  financial  condition  and  being  one  of  his  creditors,  offered  to 
assist  him  in  the  straightening  up  of  his  affairs;  that  by  pr<Mnising 
to  buy  in  his  stock  of  merchandise,  notes  and  accounts  at  the  bank- 
rupt sale  and  to  sell  them  back,  to  him  and  to  reconvey  to  him  the 
property  in  controversy,  as  soon  as  he  received  his  discharge  in 
bankruptcy,  the  Rotan  Grocery  Company  induced  the  said  Turner 
to  acknowledge  the  deed  to  Stallings  and  his  said  wife,  Nannie 
Turner,  to  sign  and  acknowledge  said  deed;  that  immediately  upon 
the  execution  and  delivery  of  the  deed  to  Stallings,  the  said  Stallings 
executed  and  delivered  to  the  Botan  Grocery  Company  a  deed  to 
said  property.  That  it  was  definitely  understood  and  positively 
agreed  that  the  deed  from  Turner  and  wife  to  Stallings  and  the 
deed  from  Stallings  to  the  Botan  Grocery  Company  purporting  to 
convey  the  property  in  controversy  "should  be  for  no  other  purpose 
and  have  no  other  effect  than  that  of  security  to  defendant  (Rotan 
Grocery  Company)  for  plaintiff  C.  J.  Tumer^s  said  indebtedness.** 
It  was  further  alleged  that  after  the  filing  of  the  said  Turner's  peti- 
tion in  bankruptcy  the  Botan  Grocery  Company  procured  the  sale  of 
the  assets  of  his  estate  and  became  the  purchaser  thereat  of  the 
stock  of  merchandise  and  has  failed  and  refused  to  sell  the  same 
to  the  said  Turner,  and  has  also  failed  and  refused  to  reconvey  to 
him  the  property  in  controversy,  as  had  been  agreed  upon. 

The  Botan  Grocery  Company  pleaded  a  general  denial,  not  guilty, 
and  specially,  in  substance  among  other  things,  that,  on  the  first  day 
of  October,  1903,  Turner  and  his  wife  abandoned  the  property  sued 
for  as  a  business  homestead,  and  on  said  day  for  a  valuable  con- 
sideration, sold  and  conveyed  the  same  to  G.  G.  Stallings  and  executed 
a  proper  conveyance  therefor;  that  said  conveyance  was  executed  to 
ratify  and  confirm  the  sale  of  said  property  which  was  made  on 
June  1,  1902,  and  was,  as  it  appeared  upon  its  face  to  be,  an  absolute 
conveyance  of  the  title  of  the  property  therein  described  and  not  a 
mortgao^e;  that  such  also  was  the  nature  of  the  deed  from  Stallings 
to  it. 

The  trial  court  instructed  the  jury  that  if  the  intent  and  agreement 
of  the  plaintiff  and  defendant  in  the  execution  of  said  deeds  was 
merely  to  create  a  lien  upon  the  property  to  secure  the  debt  of  C.  J. 
Turner  to  defendant  to  find  for  the  plaintiffs,  otherwise  to  find  for  the 
defendant.  From  a  verdict  and  judgment  in  favor  of  the  plaintiffs 
this  appeal  is  prosecuted. 

Appellant  contends  that  the  evidence  adduced  was  insufficient  to 
authorize  the  jury's  finding  that  the  deeds  under  which  it  claims  were 
given  as  a  mortgage  to  secure  the  payment  of  Turner's  indebtedness 
and  not  as  an  absolute  or  conditional  sale.  This  contention  presents 
the  controlling  question  on  the  appeal  and  must,  we  think,  be  sustained. 
It  was  shown  that  the  appellee  Turner,  both  in  June,  1902,  and  in 
October,  1903,  was  the  head  of  a  family,  a  merchant  and  using  iiie 
property  in  controversy  as  his  place  of  business,  that  notwithstanding 
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at  both  of  said  dates  he  was  largely  indebted  to  appellant,  and  about 
June  1,  1902,  as  alleged,  executed  a  deed  to  Stallings  purporting  to 
convey  to  him  said  property,  reciting  as  a  consideration  therefor, 
three  promissory  notes  of  the  said  Stallings  of  one  thousand  dollars 
each,  and  that  a  vendor^s  lien  was  reserved  on  the  property  to  secure 
the  payment  of  said  notes,  and  notwithstanding  two  of  said  notes  were 
transferred  and  delivered  by  Turner  to  appellant  as  collateral  security 
for  his  indebtedness  to  it,  the  deed  to  Stallings  was  simply  signed 
by  Turner  and  not  acknowledged  by  him  at  that  time;  nor  was  it 
signed  or  acknowledged  by  Mrs.  Turner.  In  this  attitude  of  the  trans- 
action the  deed  was  ineffectual  for  any  purpose  and  the  notes  in  the 
hands  of  appellant,  whether  they  knew  of  the  condition  of  the  deed 
or  not,  were  worthless,  insofar  as  fixing  a  lien  upon  the  property  sued 
for  is  concerned,  and  could  avail  but  little,  if  anything,  in  giving  char- 
acter to  the  subsequent  transaction.  When,  however,  Turner  and  his 
wife  executed  the  said  deed  in  October,  1903,  and  Stallings  conveyed 
the  property  to  appellant  it  acquired  title  to  said  property,  unless  this 
transaction  was  made  with  intent  and  agreement  that,  by  the  deed, 
appellant  should  acqtl^ire  only  a  lien  upon  the  property  to  secure  the 
payment  of  Turner's  debt  to  appellant. 

That  the  testimony  shown  by  the  record  does  not  warrant  this  con- 
clusion seems  clear.  C.  J.  Turner  testified  that  Eowe  (who  was  the 
agent  of  appellant),  "told  me  that  if  I  would  make  them  a  good  deed 
to*  this  property  that  they  (appellant)  would  deed  this  property  back; 
that  I  could  go  into  bankruptcy  and  after  the  bankruptcy  matter  was 
over,  they  would  deed  the  property  back  to  me  and  that  they  (appel- 
lant) would  also  buy  the  stock  of  goods  and  sell  them  back  to  me 
at  10  percent  additional  over  the  cost  and  then  they  would  sell  me  the 
house  back.''  In  another  place  he  says:  "The  deed  to  my  business 
homestead  was  made  to  the  Rotan  Grocery  Company  and  the  under- 
standing was,  and  the  agreement  was,  that  they  would  deed  it  back 
to  me  whenever  they  bought  in  those  goods.  The  price  they  were 
to  get  for  it  was  what  they  had  agreed  to  give  me,  $2,000.  They 
were  to  get  the  same  as  $2,000  when  they  sold  the  property  back. 
They  were  going  to  sell  it  back  to  me.  I  was  going  to  give  them 
$2,000  for  the  business  house.  I  guess  they  gave  me  credit  for  $2,000 
when  they  got  the  deed  from  Stdlings,  but  do  not  know.  I  did  not 
get  to  look  over  their  accounts."  G.  G.  Stallings  testified,  that  he 
executed  the  deed  to  appellant  in  cancellation  of  two  of  the  notes  men- 
tioned in  Turner's  deed  to  him  and  the  verbal  agreement  of  appellant 
to  take  care  of  the  other  note ;  that  Bowe  told  Turner  appellant  would 
deed  him  the  house  back  but  if  there  was  any  consideration  mentioned 
for  which  it  was  to  be  deeded  back  it  was  not  mentioned  in  his, 
Stallings',  hearing.  H.  H.  Shear  testified  that  he  was  president  of 
TTie  Botan  Grocery  Company,  that  Turner  did  not  hesitate  to  execute 
the  deed;  that  no  promises  were  made  him,  Turner,  at  all,  and  Turner 
did  not  ask  for  anything;  that  the  two  notes  held  by  appellant  were 
cancelled  and  surrendered  when  the  deed  to  Stallings  was  executed  by 
Turner  and  wife.  He  further  testified:  *TVe  considered  the  not€« 
good  but  did  not  consider  it  any  preference.  It  was  the  same  col- 
lateral we  formerly  held,  only  in  a  different  formu    We  were  simply 


538  Texas  Civil  Appeals  Bbpobts,  Vol.  46.  [Maj, 

getting  our  collateral  in  better  shape.'*  John  P.  Eowe,  the  agent  and 
adjuster  for  appellant,  testified:  "I  had  no  conversation  whatever 
with  Mr.  Turner  in  reference  to  that  building  or  a  resale  of  it  or  a 
reconveyance  of  it  to  him.  I  did  have  a  discussion  in  reference  to 
the  stock  of  merchandise.  He  was  anxious  to  buy  it  back  and  he  and 
I  had  discussed  it  with  Mr.  Shear.  I  told  Mr.  Turner  that  I  would 
recommend  selling  it  (the  stock  of  merchandise),  back  if  he  would 
get  up  some  security.  He  said  he  could  not  get  the  proper  security  for 
Sie  stock  of  merchandise.  He  has  never  at  any  time  proposed  to  buy 
that  store  house  back  from  us.  At  the  time  of  the  conveyance  and 
cancellation  of  the  vendor's  lien  notes  and  agreement  to  take  up  the 
third,  credit  was  given  Mr.  Turner  on  his  account  by  The  Botan 
Grocery  Company  for  $2,000." 

This  is  practically  all  of  the  material  evidence  bearing  upon  the 
question,  and  the  principles  of  law  applicable  are  well  settled.  In 
the  case  of  Alstin  v.  Cundiff,  52  Texas,  453,  it  is  held  that,  *%i 
determining  whether  a  conveyance  absolute  on  its  face,  with  a  written 
agreement  to  repurchase  signed  by  the  parties^  is  a  mortgage  or  a 
conditional  sale,  reference  must  be  had  to  the  inquiry,  whether  the 
relation  of  creditor  and  debtor  continues  to  exist.  If  it  does  it  is  a 
mortgage,  otherwise  a  conditional  sale."  To  the  same  effect  are  the 
cases  of  Miller  v.  Yturria,  69  Texas,  549,  and  Goodbar  &  Co.  v. 
Bloom,  96  S.  W.  Eep.,  657 ;  and  this  is  the  test,  whether  the  agreement 
to  resell  is  written  or  verbal.  Coe  v.  Cassidy,  6  Daly  (N.  Y.),  242. 
Mr.  Jones  in  his  work  on  Mortgages,  says:  **If  an  absolute  convey- 
ance be  made  and  accepted  in  payment  of  an  existing  debt,  and  not 
merely  as  security  for  it,  an  agreement  by  the  grantee  to  reconvey  the 
land  to  the  grantor  upon  receiving  a  certain  sum  within  a  certain 
time  does  not  create  a  mortgage,  but  a  conditional  sale,  and  the 
grantee  holds  the  premises  subject  only  to  the  right  of  the  grantor  to 
demand  a  reconveyance  according  to  the  terms  of  the  agreement.  A 
debt  either  preexisting  or  created  at  the  time,  or  contracted  to  be  cre- 
ated, is  an  essential  requisite  of  a  mortgage.  An  absolute  deed  deliv- 
ered in  payment  of  a  debt  is  not  converted  into  a  mortgage  merely 
because  the  grantee  therein  gives  a  contemporaneous  stipulation  bind- 
ing him  to  reconvey,  on  being  reimbursed  within  an  agreed  period,  an 
amount  equal  to  the  debt  and  interest  thereon.  If  the  conveyance  ex- 
tinguishes the  debt,  and  the  parties  so  intended,  so  that  a  plea  of  pay- 
ment would  bar  an  action  thereon,  the  transaction  will  be  held  an 
absolute  or  conditional  sale  notwithstanding.  And  so  if  there  was  in 
fact  a  sale,  an  agreement  by  the  purchaser  to  resell  the  property  within 
a  limited  time,  at  the  same  price,  does  not  convert  it  into  a  mortgaga 
But  if  the  indebtedness  be  not  cancelled,  equity  will  regard  the  convey- 
ance as  a  mortgage,  whether  the  grantee  so  regards  it  or  not.  He 
can  not  at  the  same  time  hold  the  land  absolutely  and  retain  the  right 
to  enforce  payment  of  the  debt  on  account  of  which  the  conveyance 
is  made.  The  test,  therefore,  in  cases  of  this  sort,  by  which  to  deter- 
mine whether  the  conveyance  is  a  sale  or  a  mortgage,  is  found  in 
the  question  whether  the  debt  is  discharged  or  not  by  the  convejrance. 
If  in  the  subsequent  transaction  of  the  parties  there  is  no  recognition 
in  any  way  of  the  relation  of  debtor  and  creditor,  and  the  vendee  for 
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a  considerable  period  holds  possession  without  paying  interest  or  rent, 
these  facts  go  to  show  that  ^ere  is  only  an  agreement  for  purchase  and 
not  a  mortgage/' 

In  Moreland  v,  Barnhart,  44  Texas,  275,  Miller  v.  Ytnrria,  supra, 
and  other  cases  in  this  State,  it  is  distinctly  held  that,  in  order  to 
establish  that  an  absolute  deed  is  intended  as  a  mortgage,  it  must  be 
proved  with  clearness  and  certainty.  Manifestly,  the  proof  before  us 
is  not  of  this  character,  nor  does  it  show,  in  our  opinion,  with  reason- 
able certainty  that  the  intention  of  the  parties  was  that  the  deeds  here 
in  question  were  to  be  held  as  a  security  for  the  payment  of  a  debt 
owed  by  appellee  Turner  to  appellant.  The  deeds  were  in  form  abso- 
lute conveyances  and  the  extraneous  testimony  oflPered  by  appellees, 
which  was  contradicted  by  appellant,  as  shown  by  the  record  sent  to 
this  court,  does  no  more  than  to  establish  a  mere  sale  of  the  property 
sued  for,  in  consideration  of  the  extinguishment  of  $2,000  of  C.  J. 
Turner's  indebtedness  due  by  account  to  appellant,  not  merely  the 
cancellation  of  the  collateral  notes,  but  in  addition  thereto,  with  a 
contract  of  repurchase  by  him  for  that  amount  of  money.  According 
to  this  testimony  the  relation  of  creditor  and  debtor  did  not  continue 
to  ^  exist  between  Turner  and  appellant,  as  to  this  $2,000  of  extin- 
guished indebtedness,  after  the  execution  and  delivery  of  said  deeds 
in  October,  1903,  and  tiie  agreement  of  appellant,  if  any,  to  resell 
the  property  to  appellee  at  a  stated  time,  for  $2,000  did  not  convert 
the  absolute  deeds  into  a  mortgage.  It  follows  that  the  judgment  of 
the  lower  court  must  be  reversed  and,  inasmuch  as  the  record  indicates 
to  us  that  the  case  has  not  been  fully  developed,  the  case  will  be 
remanded  for  another  trial,  instead  of  judgment  being  rendered  here 
for  appellant. 

No  other  reversible  error  is  disclosed  by  the  assignments.  The 
court's  charge  was  not  upon  the  weight  of  the  evidence.  Nor  do 
we  think  either  of  the  special  charges  requested  should  have  been 
given.  If  it  can  be  said  that  the  court's  charge  was  not  full  enough 
in  stating  the  issues  the  error  was  slight  and  one  of  omission,  of 
which  appellant  can  not  complain  in  the  absence  of  a  requested 
charge  supplying  such  omission. 

For  the  reason  stated,  the  judgment  is  reversed  and  the  cause 
remanded. 

Reversed  and  remanded. 


EAGliEY  Lumber  Company  v.  Mrs.  B.  L.  Parks. 

Decided  May  27,  1907. 

Death — ^Negligence— Fact  Case. 

In  a  suit  by  a  ^idow  and  minor  children  for  the  death  of  the  husband  and 
father,  evidence  considered,  and  held  sufficient  to  support  a  finding  that  de- 
fendant's engineer  was  negligent  in  failing  to  heed  a  slow-down  signal  given  by 
deceased;  that  said  engineer  was  habitually  reckless  in  the  handling  of  his 
train,  to  the  knowledge  of  the  defendant;  that  the  timbers  of  the  cars  were 
old  and  weakened;  and  that  the  deceased  was  not  guilty  of  contributory  negli- 
gence in  riding  upon  the  stringer  of  the  car. 
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Appeal  from  the  District  Court  of  Panola  County.     Tried  below 
before  Hon.  Bichard  B.  Levy. 

W.  R.  Anderson  and  H.  N.  Nelson,  for  appellant. 

W.  R.  Jones,  Burford  dt  Burford  and  Moore  £  Moore,  for  appellee. 

GILL,  Chiep  Justice. — Mrs.  B.  L.  Parks  for  herself  and  as  next 
friend  of  her  minor  cMldren  sued  the  Lumber  Company  for  neg^ 
gently  causing  the  death  of  her  husband,  B.  L.  Parks.  The  Lumber 
Company  defended  under  a  general  denial  and  on  the  ground  of 
assumed  risk  and  contributory  negligence.  The  jury  awarded  the 
plaintiffs  $5,500  and  apportioned  it. 

B.  L.  Parks  was  the  husband  of  plaintiff  and  father  of  the  minois. 
The  defendant  is  a  corporation  engaged  in  the  manufacture  and 
sale  of  lumber.  For  the  purpose  of  bringing  timber  from,  the  foresta 
to  its  mill  it  owns  and  operates  steam  engines  and  log  cars  whidi  are 
propelled  over  a  tram  road. 

On  October  20,  1905,  B.  L.  Parks  was  in  the  employ  of  defendant 
as  fireman  and  brakeman  on  the  engine  and  cars  of  a  log  train  be- 
longing to  the  company.  The  engine  operated  by  Beed,  its  engineer, 
was  propelling  seven  cars  loaded  with  logs.  While  the  train  was  being 
backed  mto  a  siding  Parks  took  a  position  on  the  rear  end  of  the 
rear  car  and  sitting  on  an  extension  of  the  car  known  as  the  "stringer" 
to  the  end  of  which  is  the  coupling  apparatus.  He  was  sitting  down 
on  this  stringer  and  while  in  that  position  could  not  be  seen  by  the 
engineer.  The  latter,  however,  knew  of  his  presence  there  and  knew 
that  he  was  there  for  the  purpose  of  giving  signals. 

There  was  an  empty  car  standing  on  the  siding  and  when  last 
seen  before  the  accident  Parks  had  risen  to  his  feet,  signaled  tiie 
engineer  to  slow  down,  and  had  resumed  his  seat  on  the  stringer.^  The 
engineer  did  not  lessen  the  speed  of  the  train  and  it  crashed  into 
the  standing  car,  crushing  the  stringers  of  both  cars  and  instantly 
killing  Parks. 

The  negligence  alleged  was  the  recklessness  of  the  engineer,  to  the 
knowledge  of  the  company;  the  dangerous  rate  of  speed  at  which 
he  propelled  the  train  with  knowledge  that  the  empty  car  was  on  the 
siding  and  the  weakened  and  rotten  condition  of  the  end  timbers  of 
the  car  on  which  deceased  was  riding. 

Appellant  contends  that  no  negligence  was  shown  on  the  part  of 
the  company  in  either  of  these  respects. 

The  engineer  was  dead  at  the  date  of  the  trial.  Parks  and  he 
composed  the  crew  of  the  train.  The  only  direct  testimony  as  to 
the  speed  of  the  train  was  that  of  a  bystander,  who  stated  that  he 
did  not  notice  the  speed  but  saw  nothing  unusual  in  that  respect 
Appellees  contend  that  excessive  speed  was  established  by  the  effect 
of  the  collision  and  the  condition  of  the  wreckage,  and  we  think  the 
proposition  ought  to  be  sustained.  As  a  result  of  the  collision  the 
stringers  of  both  cars  were  crushed  and  broken.  Some  of  the  logs 
on  the  loaded  car  slid  and  rolled  from  the  car  and  a  long  iron  bolt 
which  extended  through  the  body  of  the  car  and  fastened  it  to  the 
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mi^i^g  gear  vas  bent  and  twisted  in  the  form  of  the  letter  S.  The 
inference  is  fair  that  the  force  necessary  to  produce  these  consequences 
was  due  to  excessive  speed,  and  it  is  plain  that  the  engineer  did  not 
alow  down  in  response  to  the  signal  of  deceased.  Appellant  seeks 
to  account  for  the  result  by  the  fact  that  a  coupling  link  was  in  each 
car  which  caused  the  stringers*  to  mount  the  one  above  the  other,  but 
this  does  not  account  for  the  condition  of  the  wreckage  after  the 
accidents 

There  is  also  evidence  sufficient  to  establish  the  fact  that  the  tim- 
bers were  weakened  and  that  the  company  was  negligent  in  permitting 
thena  to  remain  so  and  there  is  no  evidence  that  deceased  knew  of  tibis 
condition. 

It  was  also  shown  that  the  engineer  was  habitually  reckless  and  that 
the  company  knew  it. 

The  contention  that  deceased  was  negligent  in  riding  on  the 
stringer  is  not  sustained.  It  was  necessary  for  him  to  rme  on  the 
car  and  as  the  car  was  loaded  there  was  nowhere  else  for  him  to 
ride. 

We  are  of  opinion  that  the  evidence  sustains  the  verdict  and  that 
none  of  the  assignments  are  meritorious.  The  judgment  is  there- 
fore affirmed. 

Afflrmed, 

Writ  of  error  refused. 


Frank  Babb  v.  E.  H.  Qoodbioh  &  Son. 

Decided  May  27,  1907. 

1. — Svidenoe— Self.8ervinflr  Statements. 

Self-serving  statements  of  a  plaintiff  made  to  a  third  party  in  the  absence 
of  the  defendimt  are  not  competent  eYidence.  and  the  fact  tibat  the  evidence 
in  the  ease  is  evenly  balanced  does  not  change  the  rule  or  allow  the  plaintiff 
to  strengthen  his  case  by  proving  them. 

2. — ^Unsigned  BiU  of  Exception. 

An  unsigned  bill  of  exception  with  the  reason  of  the  Judge  for  refusing 
to  sign  the,  same  endorsed  thereon  can  not  be  ccmsidered  on  appeal,  even  thon^ 
accompanied  by  affidavit  of  counsel  for  appellant  as  to  the  facts  and  averring 
that  me  reason  given  by  the  judge  was  not  true.    Rev.  Stats.,  1369,  1014. 

8. — Incorrect  Bin  of  Exception — ^Dnty  of  Judge— Case  Constmed. 

While  it  may  be  the  duty  of  a  trial  judge  under  the  case  of  Firebaugh  v. 
Ward,  51  Texas,  416,  when  he  refuses  to  sign  an  incorrect  bill  of  exception, 
to  prepare  and  file  a  correct  one,  still  the  failure  to  perform  such  duty  is  not 
cause  for  reversal  in>  the  absence  ot  a  demand  upon  the  judge  that  he  pre- 
pare a  bill  expressing  his  recollection  of  the  matter,  nor  when  it  appears  wat 
if  he  had  done  so  the  appellant  had  no  cause  of  complaint. 

4. — Attorney's  Fee— Contract  after  Employment 

Attorneys  and  client  may  agree  upon  the  amount  of  the  fee  to  be  paid  the 
attom^B  after  the  contract  of  emi^oyment  had  been  entered  intow 


Appeal  from  the  District  Court  of  Cameron  County.    Tried  helow 
before  Hon.  Stanley  Welch. 
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2>.  McN,  Turner,  for  appellant. — ^An  agreement  entered  into  be- 
tween an  attorney  and  his  client  after  the  fiduciary  relationship  has 
commenced  and  after  the  services^  in  part,  have  been  rendered, 
whereby  the  attorney  secnred  to  himself  a  different  or  greater  com- 
pensation than  was  originally  contemplated,  either  expressly  or  im- 
pliedly, is  enforceable  only  to  the  extent  of  the  reasonable  value  of 
the  services  rendered.  Waterbnry  v.  Laredo,  68  Texas,  565;  4 
"Cyc/*  p,  961,  snbd.  d, 

John  /•  Kleiber  and  Kleberg,  Davidson  A  Neethe,  for  appellee.— - 
That  bill  of  exception  to  exclusion  of  evidence  must  show  nature  of 
evidence.  Beeman  v.  Jester,  62  Texas,  431;  Beeks  v.  Odom,  70 
Texas,  183;  District  Court  Rule,  No.  60. 

That  bill  of  exception  not  signed  by  trial  judge  will  not  be  cour 
sidered:  Nix  v.  Pope,  37  S.  W.  Rep.,  617;  Galveston,  H.  &  H.  By. 
V.  Burnett,  37  S.  W.  Rep.,  779;  Clitus  v.  Langford,  24  S.  W.  Eep^ 
325;  Heidenheimer  v.  Thomas,  63  Texas,  292. 

REESE,  Associate  Justice. — ^E.  H.  Goodrich  &  Son  brou^t  Hub 
suit  against  Frank  Rabb  to  recover  the  sum  of  $1,000  alleg^  to  be 
due  and  owing  to  them  by  Rabb  under  an  express  contract  for  serr- 
ices  as  attorneys  in  the  defense  of  a  suit  against  him.  It  was  aUeged 
in  the  petition  that  plaintiffs  in  their  capacity  as  attorneys  at  law  were 
employed  by  defendant  to  assist  in  his  defense  in  said  suit,  and  that 
he  specially  agreed  to  pay  them  for  such  services  the  sum  of  $1,000. 
It  was  further  alleged  that  such  services  were  of  the  reasonable  value 
of  $1,000.  Defendant  denied  both  the  employment  and  the  promise 
to  pay.  The  case  was  tried  with  the  assistance  of  a  jury  who  re- 
turned a  verdict  for  plaintiffs  for  the  amount  sued  for.  Prom  the 
judgment  defendant  appeals. 

By  his  first  assignment  of  error  appellant  complains  of  the  action 
of  the  court  in  refusing  to  allow  him  to  prove,  over  the  objection  of 
appellees,  by  a  witness,  that  appellant,  during  the  progress  of  the 
litigation  referred  to,  approachea  the  witness,  who  was  also  an  attor^ 
ney,  and  offered  to  employ  him  to  represent  him  in  the  case,  and  that 
appellant  on  that  occasion  told  witness  that  he  had  been  deserted  and 
abandoned  by  his  counsel  in  that  cause.  The  evidence  was  clearly  in- 
admissible. It  was  a  mere  declaration  of  appellant,  in  his  own  inter- 
est, and  in  the  absence  of  appellees.  The  fact  that  the  evidence  was 
sharply  conflicting,  as  between  appellee,  E.  H.  Goodrich,  and  appel- 
lant, upon  the  issues  involved,  did  not  authorize  the  bolstering  up  by 
appellant,  of  his  own  testimony  by  evidence  of  his  own  sdf-eerving 
declarations  to  others. 

The  second  and  third  assignments  of  error  complain  likewise  of 
the  action  of  the  court  in  refusing  certain  testimony  offered  by  ap- 
pellant. Incorporated  in  the  record  are  two  bills  of  exceptions  pur- 
porting to  have  been  taken  to  these  rulings,  but  neither  bill  is 
allowed  by  the  trial  judge.  On  the  contrary  he  endorsed  the  same— 
"refused  because  not  in  stenographic  record  of  the  case  or  recollection 
of  the  court.  .  "So  statement  made  as  to  what  was  to  be  proved  or 
expected  to  be  proved  by  the  witness.'*    These  bills  of  exceptions  are 
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in  the  record  with  this  endorsement  of  the  action  of  the  court  thereon, 
and  with  affidavits  of  counsel  for  appellant  to  the  effect  that  he 
stated  at  the  time  of  oflfering  the  testimony,  what  he  would  be  able 
to  prove  by  the  witness. 

Clearly  the  matter  can  not  be  considered  by  us  when  brought  up 
in  this  shape.  It  was  open  to  the  appellant,  when  the  trial  judge 
refused  to  allow  and  sign  his  bills  of  exceptions,  to  have  the  same 
attested  by  the  signatures  of  three  respectable  bystanders  attesting 
their  correctness,  the  truth  of  the  matter  then  to  be  controverted 
and  maintained  by  affidavits  not  exceeding  five  in  number  on  each 
side,  the  whole  to  be  incorporated  in  the  record  on  appeal.  (Rev. 
Stats.,  arts.  1369,  1014.)  We  can  not  consider  the  matters  presented 
upon  no  other  evidence  in  the  record  of  the  ruling  of  the  court  than 
bills  of  exceptions  refused  by  the  court,  and  authenticated  only  by 
the   affidavit  of  counsel   for  appellant. 

It  is  further  assigned  as  error,  in  connection  with  these  bills  of 
exceptions,  that  *'the  court  erred  in  refusing  to  approve  and  order 
filed  defendant's  original  bill  of  exceptions  numbered  2  and  3; 
and  in  failing  and  refusing  to  suggest  to  defendant's  counsel  such 
corrections  as  he  deemed  necessary  therein,  if  he  found  same  to  be 
incorrect;  and  in  refusing  and  failing  to  make  out  and  sign  and 
cause  to  be  filed  with  the  clerk  such  bills'  of  exceptions  as  would,  in 
the  opinion  of  the  court,  present  the  ruling  of  the  court,  in  respect 
to  the  matters  complained  of,  as  Ihey  actually  occurred  on  the  trial/' 

In  support  of  this  assignment  appellant  cites  Firebaugh  v.  Ward 
(51  Texas^  415).  In  that  case  it  is  stated  to  be  the  duty  of  the 
trial  court,  when  a. bill  of  exceptions  is  tendered  to  him  which  does 
not  fairly  state  the  points  made,  and  which  for  that  reason  he  can 
not  approve,  to  suggest  to  counsel  such  corrections  as  may  be  deemed 
necessary  therein,  and  if  they  are  agreed  to  the  corrections  shall  be 
made  and  the  bill  signed;  if  not  agreed  to,  then  the  bill  shall  be 
returned  with  the  refusal  of  the  judge  indorsed  thereon,  and  he 
should  make  out,  sign,  and  file  such  bill  as  will,  in  his  opinion,  pre- 
sent the  ruling  made. 

The  record  does  not  show  that  any  demand  was  made  upon  the 
trial  judge  to  prepare  and  file  such  a  bill  of  exceptions  as  would  ex- 
press his  recollection  with  regard  to  the  matter  embodied  in  appel- 
lant's bills  of  exceptions.  If  the  trial  judge  had  done  so,  judging 
from  his  endorsements  on  the  two  bills  presented  to  him,  he  could 
only  have  stated  that  no  such  evidence  was  offered  as  that  embraced 
in  the  bills,  and  his  failure  to  do  this  could  not  operate  to  the  preju- 
dice of  appellant.  The  assignment  of  error  presenting  the  point  is 
overruled. 

It  was  not  error  for  the  trial  court  to  present  to  the  jury  only  the 
issue  of  an  express  contract  on  the  part  of  appellant  employing 
appellees  as  his  attorneys  and  agreeing  to  pay  them  a  fee  of  $1,000. 
This  was  the  case  made  by  the  pleadings  and  the  evidence. 

There  is  no  merit  in  appellant's  contention  that  appellees  could 
not,  by  express  contract,  made  after  their  employment,  fix  the  amount 
of  their  fee,  but  were  limited  to  a  recovery  of  the  reasonable  value 
of  their  services.    If  appellant's  view  of  the  law  on  this  point  is  cor- 
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rect,  no  attempt  was  made  to  show  that  the  amount  agreed  to  be 
paid  by  appellant  was  in  excess  of  the  reasonable  value  of  the  services 
performed.  We  find  no  error  in  the  record  and  the  judgment  is 
afiOimed. 

Affirmtd, 


Herbert  Q.  Locust  v.  Ben  Handle 

Decided  May  27,   1907. 

1. — ^Interrogatories  pro  confesso. 

Unanswered  interrogatories  propounded  by  a  plaintiff  to  a  defendant  mnit 
be  taken  as  confessed  in  the  absence  of  pleading  and  proof  which  would  excuae 
the  failure  to  answer. 

ft. — ^Deed  from  Father  to  Son — ^Presumption. 

Prima  facie  a  deed  from  a  father  to  his  son  based  upon  a  nominal  considera- 
tion, and  conveying  an  interest  in  community  lands  after  the  death  of  the  mother 
will  be  presumed  to  have  been  executed  in  discharge  of  the  son's  inter&t  in 
the  community. 

8. — ^Probate  of  Will — Order  ConoliuiTe. 

The  order  of  a  probate  court  admitting  a  will  to  probate  is  a  judgment  ib 
every  essential  sense,  and  as  such,  is  immime  from  collateral  attack,  and  is 
conclusive  of  the  matters  therein  adjudicated. 

4. — Same — ^Proceeding  to  Set  Aside — ^Limitation. 

Where  a  probate  order  is  obtained  by  fraud,  the  four  year  statute  of  limita- 
tion will  not  bar  a  direct  and  timely  proceeding  to  annul  the  order  after  the 
discovery  of  the  fraud. 

5. — Will — ^Revocation — Statute. 

By  our  statutes  no  written  will  may  be  revoked  except  by  written  reTOoa- 
tiou  or  by  destruction  of  the  will  by  the  testator  or  by  his  order  in  his  presence. 

Appeal  from  the  District  Conrt  of  Waller  County.  Tried  below 
before  Hon.  Wells  Thompson. 

J.  D.  Harvey  and  Keet  McDade,  for  appellant. 

J.  F.  Meek,  for  appellee. — There  was  no  error  in  the  action  of 
the  trial  conrt  in  rendering  judgment  for  the  appellee  because  what- 
ever interest  George  Eandle  owned  in  the  six^-two  acres  of  land, 
passed  to  appellee  by  his  deed,  dated  January  22,  1896.  Sparks  v. 
Spence,  40  Texas,  697. 

The  court  erred  in  sustaining  appellants  special  exception  to  ap- 
pellee's original  answer.  McCampbell  v.  Durst,  73  Texas,  410;  2 
Pomeroys  Equity  Jurisprudence,  3d  ed.,  sec.  919;  vol.  4,  sec  1377. 

GILL,  Chief  Justice. — ^Herbert  G.  Locust  brought  this  suit  to 
recover  of  Ben  Bandle  an  undivided  interest  of  31  acres  in  a  tract 
of  62  acres  of  land.    The  form  of  the  action  was  trespass  to  try  title. 

The  defendant  answered  by  general  denial  and  plea  of  not  guilty. 
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Defendant  pleaded  specially  that  piaintiflf  claimed  nnder  the  will  of 
George  Eandle,  deceased,  the  father  of  defendant.  That  at  the  time 
the  will  was  executed  George  Handle  was  mentally  nnsound  and  had 
not  the  capacity  to  make  a  will,  and  that  Locust  had  promised  de- 
ceased and  had  promised  defendant  for  a  valuable  consideration  to 
destroy  said  will  and  not  to  probate  same.  That  defendant  did  not 
know  it  had  been  probated  until  more  than  four  years  after  its  pro- 
bate and  when  it  was  too  late  to  set  it  aside  by  a  proceeding  brought 
directly  for  the  purpose,  and  deceased  died  in  the  belief  that  it  had 
been  destroyed.  That  the  will  recited  thut  Locust  should  care  for 
the  testator  during  the  remainder  of  his  life,  and  this  the  plaintiff 
had  not  done. 

The  trial  court  sustained  exceptions  to  the  parts  of  the  answer 
assailing  the  will,  and  this  action  is  the  subject  of  cross-assignments 
to  be  disposed  of  hereinafter.  The  court  sitting  without  a  jury  heard 
the  evidence  and  rendered  judgment  for  defendant.  The  plaintiff  has 
appealed. 

The  facts  as  disclosed  by  this  record  are  as  follows:  In  1875 
George  Handle  acquired  as  the  community  property  of  himself  and 
his  wife,  Millie,  a  tract  of  62  acres  of  land,  and  made  it  their 
home  until  their  death.  Ben  Handle,  the  appellee,  is  the  only  child 
of  this  marriage.  Prior  to  October  24,  1894,  Millie  Handle  died 
intestate.  On  the  date  last  named  George  Handle  executed  his  will 
naming  appellant  as  his  sole  legatee. 

On  January  27,  1896,  George  Handle  deeded  to  Ben  Handle  an  un- 
divided 31  acres  in  the  62  acre  tract  reciting  the  payment  of  $1.00 
as  the  consideration,  and  referring  to  himself  as  "donor.^*  George 
Handle  died  in  January,  1900,  and  his  will  above  mentioned  was  duly 
probated  in  July  of  that  year. 

Deceased  being  common  source  appellant  adduced  the  will  in  sup- 
port of  his  title.  Defendant  relied  on  his  deed  from  his  father,  his 
contention  being  that  he  had  inherited  one-half  from  his  mother  and 
that  his  father's  deed  passed  to  him  the  other  half,  so  that  none  of 
the  tract  passed  by  the  will. 

The  plaintiff  sought  to  avoid  the  force  of  this  contention  by  proof 
that  the  father's  deed  was  in  fact  executed  in  discharge  of  the  son's 
claim  to  the  community  half  of  his  mother.  To  this  end  he  pro- 
pounded to  defendant  interrogatories  in  aflBrmative  form  tending  to 
elicit  answers  that  the  deed  was  so  intended.  The  defendant  re- 
fused to  answer,  and  his  refusal  was  formally  certified  by  the  notary. 
The  interrogatories  were  adduced  at  the  trial  to  be  taken  as  confessed. 
The  defendant  made  no  motion  to  avoid  the  certificate  and  offered  no 
proof  of  facts  which  would  avoid  the  legal  consequence  of  his  refusal 
to  answer.  The  court,  however,  held  that  defendant  was  an  ignorant 
negro  and  did  not  know  or  realize  the  effect  of  his  refusal  to  answer, 
and  upon  this  ground  refused,  in  arriving  at  his  judgment,  to  take 
the  questions  as  confessed.  This  action  of  the  court  is  complained 
of  as  error. 

We  think  the  assignment  should  be  sustained.  It  devolved  on  de- 
fendant  to   tender    and    establish    reasons    which    would    excuse    his 
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failure  to  answer.  The  court's  conclusion  that  defendant  was  ignorant 
and  unaware  of  the  consequences,  or  was  otherwise  to  be  excus^  from 
the  ordinary  consequences  of  his  act^  is  unsupported  by  anything  in 
this  record.  Bounds  v.  Little,  75  Texas,  316;  Texas  &  Pac.  By.  Co. 
V.  Winder,  31  S.  W.  Bep.,  715;  Bevised  Stetutes,  art.  2297. 

The  authorities  seem  also  to  support  the  proposition  that  prima 
facie  a  deed  from  the  father  to  the  son  based  upon  a  nominal  con- 
sideration and  conveying  an  interest  in  community  lands  is  in  dis- 
charge in  whole  or  in  part  of  the  son's  community  claim. 
Sparks  v.  Spence,  40  Texas,  694*  Wilson  v.  Helms,  59  Texas,  680; 
Adair  v.  Hare,  73  Texas,  276. 

From  these  conclusions  it  is  apparent  that  the  judgment  must  be 
reversed. 

The  appellee  under  a  cross-assignment,  properly  presented  for  onr 
consideration,  contends  that  the  court  erred  in  sustaining  exceptions 
to  the  part  of  his  answer  setting  up  the  incapacity  of  the  testator 
to  make  the  will,  the  fact  that  it  was  revoked,  and  the  testator  died 
believing  that  the  legatee's  promise  to  destroy  the  will  had  been 
complied  with,  and  that  the  reason  appellee  did  not  resist  the  pro- 
bate of  the  will  was  that,  relying  on  the  appellant's  promise  to  de- 
stroy the  will,  he  did  not  learn  of  its  probate  until  more  than  four 
years  thereafter  and  when  his  right  by  direct  proceeding  to  have  it 
set  aside  was  barred. 

The  order  of  a  probate  court  admitting  a  will  to  probate  is  a 
judgment  in  every  essential  sense,  and  if  there  appears  upon  the  face 
of  the  record  the  elements  of  validity  it  is  immune  from  collateral 
attack  as  any  other  judgment.  The  matters  therein  adjudged  are 
that  the  will  offered  for  probate  was  in  fact  the  last  will  and  testa- 
ment of  deceased;  that  it  was  unrevoked,  and  that  the  testator  at  &e 
time  of  its  execution  had  the  mental  capacity  to  dispose  of  his 
property.  Under  our  statute  that  is  the  tribunal  in  which  these  issues, 
and  all  issues  affecting  the  validity  of  the  proffered  will,  must  be 
contested,  and  the  burden  of  proof  is  on  the  proponent  of  the  will. 
Bevised  Statutes,  art.  1904;  Pranks  v.  Chapman,  61  Texas,  576; 
Heath  v.  Layne,  62  Texas,  686.  That  such  an  order  is  not  subject 
to  collateral  attack  is  well  established  in  this  State.  Box  v.  Lawrence, 
14  Texas,  545;  Paschal  v.  Acklin,  27  Texas,  174;  Lewis  v.  Ames,  44 
Texas,  319. 

Notwithstanding  the  four  year  bar  it  would  seem,  however,  that  a 
probate  court,  like  any  other  court,  could  review  and  set  aside  sudi  of 
its  orders  as  had  been  procured  by  fraud;  the  action  therefor  being 
direct  and  brought  in  time  after  the  timely  discovery  of  the  fraud. 
Heath  v.  Layne,  supra. 

But,  if  this  be  the  rule,  it  would  not  avail  appellee,  for  the  obvioufl 
reason  that  the  facts  averred,  insofar  as  t^e  revocation  of  the  will 
is  concerned,  would  not  be  admissible  to  set  aside  the  will  in  a  proper 
and  timely  proceeding  brought  for  the  purpose.  Article  5337  of 
the  Bevised  Statutes  provides  that  no  written  will  may  be  revoked 
except  by  written  revocation  or  by  destruction  of  the  will  by  the  tes- 
tator, or  by  his  order  in  his  presenca    This  statute  has  heea  enf  on^d 
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T^thout  modification.    Morgan  v.  Davenport,  60  Texas,  230;  Kennedy 
V.  Upshaw,  64  Texas,  411. 

For  the   reasons   given   the  judgment   is  reversed   and   the   cause 
remanded. 

Reversed  and  remanded. 


H.  T.  Bailey  v.  Aransas  County  and  W.  H.  Baldwin. 

I>ecided  May  27,  1907. 

1. — ^Xaadamiif—Goiitraot— Pleading. 

In  a  mandamus  suit  to  compel  a  tax  collector  to  comply  with  an  order 
of  the  Commissioners'  Court  to  pay  over  money  to  a  third  party  due  on  a 
contract  for  the  collection  of  delinquent  taxes,  it  was  not  necessary  to  set  out 
the  contract  in  detail;  it  was  sufficient  to  state  enough  to  show  the  interest 
of  the  plaintiffs  in  the  contract  and  the  order  of  the  court. 

8. — Same — ^Enforcement  of  Contract — ^Remedy. 

A  party  with  whom  a  Commissioners'  Court  had  made  a  contract  for  the 
collection  of  delinquent  taxes  was  entitled  to  mandamus  to  compel  the  tax 
collector  to  pay  over  to  him  the  commissions  to  which  he  was  entitled  on  the 
taxes  collected,  in  obedience  to  an  order  of  said  court  to  that  effect,  and  this 
although  such  party  had  an  adequate  remedy  at  law. 

8. — County  Funds — ^Authority  of  Commissioner's  Conrt. 

Under  the  general  powers  vested  in  the  Commissioners'  Court  to  direct 
how  county  funds  shall  be  paid  out  said  court  has  authority  to  order  the  tax 
collector  to  pay  to  a  third  party  ten  percent  of  the  delinquent  taxes  collected 
hy  said  third  party  under  contract  with  the  court.    Rev.  Stats.,  828. 

4. — ^DeUnquent  Taxes. 

The  Commissioner's  Court  has  authority  to  make  a  contract  for  the  col- 
lection of  delinquent  taxes. 

Appeal  from  the  District  Court  of  Aransas  County.  Tried  below 
before  Hon.  E.  A.  Stevens. 

Morris  &  Haskell,  for  appellant. — ^Before  a  writ  of  mandamus  will 
lie,  it  must  appear  that  the  party  applying  therefor  has  a  clear  right 
to  the  writ,  and  that  there  is  no  other  adequate  remedy  at  law  to  se- 
cure the  performance  of  the  duty  that  is  sought  to  be  coerced. 
CuUem  V.  Latimer,  4  Texas,  332;  Commissioner  of  the  General  Land 
Office  V.  Smith,  5  Texas,  477 ;  Board  of  Land  Commissioners  v.'  Bell, 
Dallam,  366;  State  ex  rel  Elmendorf  v.  San  Antonio  S.  T.  Ey.  Co., 
30  S.  W.  Bep.,  267. 

The  judgment  of  the  court  against  the  defendant  is  contrary  to 
the  law  and  the  evidence  in  this,  the  defendant  being  required 
by  law  to  pay  all  monies  collected  by  him,  as  tax  collector,  after 
deducting  his  commission,  to  the  treasurer  of  the  county,  no  judg- 
ment could  be  legally  entered  against  him  commanding  him  in  the 
future  to  pay  money  to  the  plaintiif,  Baldwin.  Second,  because 
the  order  of  the  Commissioner's  Court  directing  the  defendant  to  pay 
money  when  collected  as  taxes  to  the  plaintiff,  Baldwin,  is  absolutely 
void.  Third,  because  the  defendant  can  not  be  compelled  by  man- 
damus to  perform  an  act  not  clearly  defined  by  law  or  one  of  which 
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in  the  exercise  of  his  discretion,  he  has  his  doubts.  Fourth,  becanse 
the  contingencies  upon  which  the  commission  of  plaintiff,  Baldwin, 
depends  may  never  occur.  Bev.  Stats.  926,  5211,  5229;  Bastrop 
County  V.  Heam,  70  Texas^  563;  Wall  v.  McConnell,  65  Texas, 
397;  Trinity  County  v.  Vickers,  65  Texas,  554;  Carothers  v.  Presidio 
County  4  Texas  Civ.  App.,  529;  Looscan  v.  County  of  Harris,  58 
Texas,   511;  Walker  v.  Barnard,  8  Texas   Civ.  App.,    16. 

W.  H.  Baldwin,  for  appellees. — ^When  it  is  apparent  that  the 
refusal  of  an  officer  to  perform  an  official  act  required  of  him  by 
competent  authority  is  not  based  upon  a  dispute  as  to  the  facts  but 
is  an  arbitrary  assertion  of  the  right  upon  his  part  to  set  up  his 
judgment  and  his  will  against  that  of  such  lawful  authority,  man- 
damus will  lie  to  force  such  officer  to  do  his  duty.  Sansom  t. 
Mercer,  68  Texas,  488;  Mey  v.  Pinley,  91  Texas,  354;  Singleton 
V.  Austin,  27  Texas  Civ.  App.,  88. 

It  is  not  made  the  duty  of  the  county  tax  collector  to  pay  all  moneys 
received  by  him  from  taxes  into  the  county  treasury.  But,  upon 
the  contrary,  he  is  authorized  first,  to  retain  his  own  commission. 
Second,  to  retain  the  assessor's  commission.  To  retain  such  moneys 
*^as  he  is  now  or  may  hereafter  be  required  to  pay  out  of  any  money 
on  hand."  For  the  balance  he  is  required  to  procure  the  receipt 
of  the  county  treasurer.  Savlea  Civil  Stat.,  arts.  828,  5230,  5231, 
5211,  5232,  862-6. 

PLEASANTS,  Associate  Justice. — This  is  a  suit  for  mandamns 
brought  by  appellees  to  compel  appellant,  who  is  tax  collector  of 
the  County  of  Aransas  to  pay  appellee  Baldwin  ten  per  cent,  or  all 
monies  collected  by  him  upon  the  delinquent  tax  rolls  for  the  year 
1905,  and  all  the  years  prior  thereto. 

The  appellant  answered  by  general  and  special  exceptions  and 
general  denial  and  by  special  pleas  in  which  it  is  averred,  in 
substance,  that  the  treasurer  of  Aransas  County  had  refused  to 
accept  the  receipt  of  said  Baldwin  for  said  ten  per  cent,  of  the  delinqnent 
taxes,  and  that  he,  appellant,  had  consulted  attorneys  and  had  been 
advised  that  the  order  of  the  Commissioner's  Court  directing  him 
to  turn  over  ten  per  cent,  of  said  taxes  to  the  said  W.  H.  Baldwin 
was  unauthorized  and  void,  and  in  obedience  to  such  advice  he 
had  declined  to  comply  with  said  order. 

The  trial  in  the  court  below  was  without  a  jury  and  resulted 
in  a  judgment  in  favor  of  appellees  granting  the  relief  prayed  for. 
The  trial  judge  at  the  request  of  appellant  filed  conclusions  of  fact 
and  law  which  we  here  copy  and  adopt  as  the  conclusions  of  this 
court. 

"1.  That  the  plaintiflp,  W.  H.  Baldwin  and  the  plaintiff  Aransas 
County  entered  into  a  contract  by  the  terms  of  which  said  county 
placed  in  the  hands  of  said  Baldwin  the  delinquent  tax  rolls  of 
said  county  for  collection,  agreeing  thereby  to  pay  him  *ten  per 
cent,  in  money  of  all  collections  made  on  said  delinquent  tax 
rolls.' 

"2.  That  said  contract  was  authorized  by  an  order  of  the  Com* 
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missioner's  Court  of  said  county,  duly  entered  upon  the  minutes 
of  said  court. 

"3.  That  plaintiff  Baldwin  has  exercised  reasonable  diligence 
in  the  performance  of  his  obligations  under  said  contract,  and 
has  filed  a  large  number  of  suits  against  delinquent  tax  payers,  and 
has  collected  money  at  various  times  from  such  tax  payers,  all  of 
which  he  turned  over  to  the  tax  collector. 

"4.  That  the  general  fund  of  said  county  is  in  debt,  and  war- 
rants issued  on  that  fund  are  worth  about  seventy-five  per  cent. 
of  their  face  value. 

"5.  That  the  Commissioner's  Court  of  said  county  passed  an 
order,  which  was  duly  entered  upon  the  minutes  of  said  court, 
directing  the  tax  collector  of  said  county  to  retain  ten  per  cent. 
of  all  delinquent  taxes  collected  and  pay  the  same  over  to  the 
plaintiff  Baldwin,  that  being  the  commission  to  which  he  was  entitled, 
according  to  the  terms  of  said  contract. 

"6.  That  the  defendant  Bailey,  tax  collector  of  said  county, 
refused  and  still  refuses  to  obey  said  order  of  the  Commissioner's 
Court. 

"7.  That  said  Commissioner's  Court  passed  an  order,  which  was 
duly  entered  upon  the  minutes  of  said  court,  authorizing  W.  H. 
Baldwin,  Esq.,  to  institute  this  suit  in  its  behalf. 

'^As  conclusions  of  law  I  find  that  the  contract  entered  into  by 
the  plaintiff  Baldwin  and  the  plaintiff  Aransas  County  was  authorized 
by  an  act  of  the  29th  Legislature,  Chapter  130,  Section  6, 
on  page  319;  that  the  commission  allowed  by  the  terms  of  said 
contract  is  a  part  of  the  expenses  of  collecting  said  delinquent 
taxes  and  may  be  retained  out  of  said  taxes  when  collected;  that 
the  Commissioner's  Court  did  not  exceed  its  powers  when  it  ordered 
the  tax  collector  to  retain  for  the  plaintiff  Baldwin  his  commissions; 
that  it  was  the  plain  duty  of  the  tax  collector  to  obey  said  order, 
and  therefore,  that  the  plaintiffs  are  entitled  to  the  relief  prayed 
for.'' 

The  first  assignment  of  error  assails  the  ruling  of  the  trial  court 
in  not  sustaining  defendant's  exception  to  the  petition  on  the 
ground  that  said  petition  failed  to  set  out  in  detail  the  contract 
between  Aransas  County  and  plaintiff  Baldwin,  and  because  defendant 
was  a  stranger  to  said  contract  and  in  no  way  bound  thereby.  There 
is  no  merit  in  the  assignment.  The  suit  was  not  brought  to  enforce 
the  performance  of  the  contract  between  appellee  Baldwin  and 
Aransas  County,  and  it  was  only  necessary  for  the  petition  to  state 
the  substance  of  said  contract  in  order  to  show  the  interest  of  appel- 
lees in  the  order  of  the  Commissioner's  Court  to  compel  com- 
pliance with  which  this  suit  was  brought.  The  fact  that  appellant  was 
not  a  party  to  the  contract  in  no  way  affected  his  duty  to  obey  the  order 
of  the  court  made  in  pursuance  thereof. 

The  second  assignment  can  not  be  sustained.  The  exception  to 
the  petition  on  the  ground  that  appellees  had  an  adequate  remedy 
at  law  was  properly  overruled.  It  is  true  that  appellee  Baldwin  would 
not  lose  his  right  to  compensation  for  services  rendered  under  his  con- 
tract by  the  refusal  of  the  appellant  to  obey  the  order  of  the  Com- 
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miBsioners'  Court,  but  he  wb&  entitled  under  said  contract  to  ha^ 
the  commissions  allowed  him  paid  out  of  the  collections  as  the 
same  were  made,  and  the  only  way  in  which  this  right  could  be  en- 
forced was  by  suit  to  compel   appellant  to  obey  said   order. 

The  third  assignment  of  error  attacks'  the  order  of  the  Com- 
missioners' Court  directing  appellant  to  pay  to  appellee  Baldwin 
ten  per  cent,  of  the  monies  collected  under  the  contract  on  the 
ground  that  said  order  was  not  authorized  by  law  and  is  therefore 
void.  No  question  is  raised  by  appellant  as  to  the  authority  of 
the  Commissioners'  Court  to  make  the  contract  with  appellee 
Baldwin  allowing  him  ten  per  cent,  of  all  monies  collected  from 
delinquent  tax  payers  for  the  years  named  in  said  contract.  Under 
this  contract  the  ten  per  cent,  commissions  due  Baldwin  were  costB 
of  collection,  which  appellant  was  not  required  to  pay  to  the  treas- 
urer. Under  article  828  of  the  Revised  Statutes  collectors  of  taxes 
are  authorized  to  retain  the  commissions  due  themselves  and  tiie 
assessors,  and  to  make  such  payments  as  they  ^^ay  be  required 
to  pay  out  of  the  money  on  hand."  We  think  the  Commissioners' 
Court,  under  the  general  powers  conferred  upon  it  by  law  to  manage 
the  county  finances  and  to  direct  how  the  county  funds  should  be 
paid  but,  was  authorized  to  make  the  order  directing  appellant 
to  pay  to  appellee  Baldwin  the  ten  per  cent,  commissions  on  the  delin- 
quent taxes  collected  under  his  contract,  and  it  was  the  duty  of 
appellant   to   obey  this  order. 

The  question  of  whether  the  treasurer  would  be  entitled  to  a 
commission  on  the  amount  paid  Baldwin  by  the  appellant  is  not  material 
to  the  determination  of  the  issue  of  whether  the  order  was  author- 
ized and  we  are  not  called  upon  to  decide  that  point. 

We  think  it  suflSciently  appears  from  the  petition  that  appel- 
lee Baldwin  has>  acting  under  his  contract,  collected  monies  for 
Aransas  County  which  have  been  received  by  appellant  as  tax  col- 
lector of  said  county  and  that  appellant  has  refused  to  pay  to  said 
Baldwin  his  ten  per  cent,  commissions  on  said  collections  as  required 
by  said  order,  and  appellant's  exceptions  to  the  petition  on  the 
ground  that  it  fails  to  show  that  he  has  failed  to  pay  over  any 
money  received  by  him  which  is  due  appellee  Baldwin  under  his 
contract,  was  properly  overruled.  This  disposes  of  the  question 
raised  by  the  fourth  assignment  of  error. 

The  fifth  assignment  of  error  can  not  be  sustained.  The  fact 
that  Baldwin  may  be  authorized  under  his  contract  to  retain  ten 
per  cent,  of  the  monies  collected  by  him  would  not  justify  apel- 
lant  in  refusing  to  obey  the  order  requiring  him  to  pay  Baldwin 
ten  per  cent,  of  the  monies  which  appellant  had  received  as  tax 
collector,  the  collection  of  which  was  procured  by  said  Baldwin  in 
the  performance  of  his  contract  with  Aransas  County. 

What  has  been  said  in  reference  to  the  assignments  before  men- 
tioned disposes  of  the  questions  presented  by  the  sixth  assignment 
and  said  assignment  is  overruled. 

There  was  no  error  in  overruling  the  plea  in  abatement  on  the 
ground  of  misjoinder  of  parties  plaintiff.     The  interest  of  appellees 
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in   the  subject  matter  of  the  suit^   as   shown  by  the  petition^   was 
such  as  to  authorize  them  to  sue  jointly. 

We  are  of  opinion  that  the  judgment  of  the  trial   court  should 
be  afiSrmed^  and  it  has  been  so  ordered. 

Affirmed. 


W.  A.  Faires  v.  August  Loessin. 

Decided  May  27,  1907. 

miagr  Suit— Itsoaaoe  of  Process — ^LlmltatioiL. 

Where  plaintiff  filed  his  petition  on  December  27,  1904,  at  which  time  he 
was  notified  by  the  clerk  that  citation  would  not  issue  until  a  cost  bond  was 
filed;  on  January  2,  1906,  a  rule  for  cost  was  entered  upon  motion  of  the  clerk, 
and  complied  with  by  the  plaintiff  on  March  26,  1906,  but  no  citation  issued 
until  September,  1906,  nor  was  any  request  made  for  the  issuance  of  citation 
earlier,  the  statute  of  limitation  was  not  interrupted  by  the  filing  of  the  petition. 

Appeal  from  the  County  Court  of  Fayette  County.  Tried  belo.^ 
before  Hon.  George  Willrich. 

John  T.  Duncan  and  J.  F.  Wolters,  for  appellant 

Brown  &  Lane,  for  appellee. 

BEESE,  Associate  Justice. — ^Appellant,  W.  A.  Faires,  sued 
August  Loessin^  appellee,  in  the  County  Court  to  recover  damages 
for  the  alleged  taking  and  conversion  of  certain  mules,  the  property 
of  appellant. 

Defendant  pleaded  general  denial  and  not  guilty  and  the  bar 
of  the  statute  of  limitations  of  two  years.  Defendant  also  alleged, 
in  his  answer,  that  the  mules  were  seized  and  levied  upon  by  him 
by  virtue  of  a  valid  execution  against  C.  H.  Faires,  as  the  property 
of  said  Faires,  and  regularly  and  legally  sold  under  said  execution, 
and  that  they  were  in  fact  the  property  of  said  C-  H.  Faires  and 
that  appellant's  claim  that  the  mules  belonged  to  him  is  false  and 
made  for  the  purpose  of  defrauding  the  creditors  of  said  C.  H. 
Faires. 

It  does  not  appear  from  any  of  the  allegations  of  the  petition 
that  appellee  was  an  officer  of  any  kind  or  that  the  taking  and 
conversion  of  the  mules  was  done  in  his  official  capacity,  nor  do 
such  facts  appear  from  any  special  averments  of  appellee's  answer. 
The  only  facts  stated  from  which  such  inference  can  be  drawn  is 
that  the  mules  were  taken  under  execution. 

Upon  trial  before  the  court  judgment  was  rendered  for  defendant 
on  his  plea  of  the  statute  of  limitations  of  two  years,  and  plaintiff 
appeals. 

The  tort  is  alleged  to  have  been  committed  on  the day  of 

,  1903.     The  petition  was  filed  December  27,  1904.     On 

the  day  the  petition  was  filed  the  clerk  required  of  the  attorney  of 
plaintiff  a  cost  bond  before  the  citation  would  issue,  to  which  the  attor- 
ney assented  but  no  cost  bond  was  then  given*    The  case  was  regularly 
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called  and  continued  at  each  term  of  the  conrt  thereafter  until 
January  term^  1906,  as  no  citation  had  been  issued.  No  request 
was  made  of  the  clerk  to  issue  citation.  On  the  2d  of  January, 
1906,  a  rule  for  cost  was  entered  upon  motion  of  the  clerk,  whidi 
was  complied  with  by  plaintiff  on  March  26,  1906,  by  filing  a  cost 
bond.  No  citation  issued  until  September,  1906,  which  was  served 
on  September  20,  1906.  The  record  does  not  disclose  any  fact  that 
would  excuse  or  tend  to  excuse  the  laches  of  plaintiff  in  the  prose- 
cution of  the  suit  by  having,  or  at  ledst  endeavoring  to  have,  cita- 
tion to  issue  for  defendant. 

The  court  did  not  err  in  holding  that  plaintiff's  cause  of  action 
was  barred  by  the  statute  of  limitations  of  two  years.  Kev.  Stats., 
art.  3354,  sub.  2-3;  Ricker  v.  Shoemaker,  81  Texas,  22;  Goldstein 
V.  Gans,  32  S.  W.  Hep.,  185. 

Although  advised  that  no  citation  would  issue  until  cost  bond 
was  given,  plaintiff  made  no  movement  to  comply  with  this  require- 
ment until  compelled  thereto  by  motion  of  the  clerk,  more  than 
two  years  after  the  date  of  the  alleged  tort,  and  even  then  and  after 
cost  bond  was  given,  allowed  six  months  more  to  elapse  before  having 
citation  issued  and  served.  There  is  no  attempt  made  to  show  any 
excuse  for  the  laches.  **In  order  to  stop  the  running  of  the  statute 
not  only  must  the  petition  be  filed  but  there  must  be  shown  a  bona 
fide  intention  that  process  shall  at  once  be  served  upon  the  defend- 
anf     (Ricker  v.  Shoemaker,  supra.) 

Appellant  insists  that  this  was  a  suit  for  damages  for  which 
the  appellee  was  liable  on  his  bond  as  sheriff,  and  that  therefore 
the  four  years  statute  of  limitation  applies.  It  is  a  suflScient 
answer  to  this  that  no  reference  is  made  in  the  pleadings  to  this 
fact.  The  suit  is  against  appellee  in  his  individual  capacity  only, 
and  no  reference  is  made  to  the  fact,  if  it  be  a  fact,  that  he 
committed  the  acts  complained  of  in  his  capacity  as  sheriff.  Whether 
it  would  make  any  difference,  if  the  suit  had  been  against  the 
appellee,  as  sheriff  and  the  sureties  on  his  bond,  it  is  not  necessary 
for  us  to  decide.     The  judgment  is  aflSrmed. 

Affirmed. 


R.  H.  Clark  et  al.  v.  Wm.  M.  Rice  Institute  for  the  Advance- 
ment  OP   Literature,    Science   and   Art. 

Decided  May  27,   1907. 

1. — Judgrment — Sheriff's  Deed — ^Variance. 

Where  a  sheriff's  deed,  recited  that  the  sale  was  made  by  virtue  of  an 
execution  issued  out  of  the  District  Court  and  that  the  judgment  bore  eight 
percent  interest,  evidence  of  a  judgment  in  the  County  Court  bearing  ten  per 
cent  interest  is  properly  admitted  when  said  judgment  as  to  dates,  amounts, 
parties,  etc.,  is  identical  with  the  judgment  described  in  the  sheriff's  deed, 
and  when  it  is  shown  that  no  such  judgment  was  rendered  in  the  District  Court, 
that  the  papers  in  the  case  were  lost,  and  that  there  was  no  County  Court  execu- 
tion docket  or  execution  to  be  found. 

2. — Sheriff's  Deed — ^Description. 

Where  the  land  sued  for^  321  acres,  was  a  part  of  a  tract  of  554  acres 
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'which  was  itself  carved  out  of  the  N.  K  comer  of  a  league,  and  a  sherifTs 
deed  to  the  land  in  controversy  described  it  as  follows:  ''354.4  acres  of  land, 
the  same  being  pointed  out  to  me  by  C,  defendant,  as  his  own  property  and  a 
part  of  the  headright  of  the  L.  league  and  being  situated  in  the  County  and 
State  aforesaid,  and  described  as  foUows,  to  wit:  Commencing  at  the  N.  £. 
comer  of  said  survey,  and  thence  running  west  to  a  point  si3&cient  by  run- 
ning thence  south  to  the  south  boundary  of  said  survey,  by  thence  running  east 
to  the  southeast  corner  of  said  survey,  from  thence  north  to  the  place  of 
beginning,  so  the  said  survey  shall  contain  354.4  acres  of  land  .  .  .  and 
for  further  description  see  the  records  of  the  county  of  Jasper,"  held,  when 
construed  in  connection  with  extrinsic  evidence,  that  the  terms  in  said  deed, 
**N.  E.  comer  of  said  survey,**  "south  line  of  said  survey,"  "S.  E.  comer  of 
said  survey"  must  be  referred  to  the  lines  and  oomere  of  the  654  acxe  tract 
and  not  of  the  league. 

Sd— Besoription  in  Deed — ^Reference  to  Aeoorda. 

While  it  has  been  held  that  a  general  reference  in  a  deed  to  the  records  of 
the  county  for  description  is  insufficient,  still  when  the  description  is  ambiguous, 
and  the  deed  recites  that  the  land  was  pointed  out  by  the  grantor  as  his 
property  and  the  records  show  bat  one  deed  to  the  grantor  it  ib  not  error  to 
consider  the  record  in  aid  of  the  description  in  the  deed. 

Appeal  from  the  District  Court  of  Jasper  Coimly.  Tried  below 
before  Hon,  W.  B.  Powell. 

W.  W.  Blake  and  Eoi  Blahe,  for  appellants. — ^A  sheriff's  deed  is 
inadmissible  in  evidence  without  the  production  of  the  judgment 
and  execution  that  authorized  the  sheriff  to  sell,  or  showing  outside 
of  the  recitals  in  the  deed  that  such  judgment  and  execution  once 
existed  and  their  loss  or  destruction,  and  no  lapse  of  time  will 
authorize   the  presumption   of  their  existence.     Tucker  v.   Murphy, 

66  Texas,  359;  French  v.  McGinnis^  69  Texas,  19;  House  v.  Brent, 
69  Texas,  30;  Terrell  v.   Martin,  64  Texas,   121;  White  v.  Jones, 

67  Texas,  638;  Bermea  Land  &  L.  Co.  v.  Adoue,  60  S.  W.  Rep., 
134;  Beze  v.  Calvert,  2  Texas  Civ.  App.,  209;  Stipe  v.  Shirley, 
64  S.  W.  Sep.,  1012. 

The  court  erred  in  his  third  conclusion  of  law,  in  that  he  applies 
the  rules  applicable  to  voluntary  sales  to  a  forced  sale,  and  states 
a  disputed  premise  as  admitted.  That  is,  that  the  form  of  the  sur- 
vey as  described  in  the  deed  is  a  rectangle.  Collins  v.  Ball,  82 
Texas,  267;  Watts  v.  Howard,  77  Texas>  72;  Davidson  v.  Pickard, 
56  S.  W.  Eep.,  608;  12  Am.  &  Eng.  Enc.  Law,  pp.  221,  226, 
229.   (1st  ed.);  Brown  v.  Chambers,  63  Texas  134. 

A  reference  by  a  sheriff  in  his  conveyance  under  execution,  to 
another  instrument  for  description  of  the  premises  sold,  must 
point  out  the  particular  instrument,  and  state  where  it  can  be 
found.  A  general  reference  to  the  county  records  is  insufficient. 
Brown  v.  Chambers,  63  Texas,  136;  Cassidy  v.  Charlestown  Savings 
Bank,   149   Mass.,   325;   Martindale   Conveyancing,   sec.   108. 

Both  a  valid  judgment  and  execution  must  be  produced  in  sup- 
port of  a  sheriffs  deed  under  execution  sale,  and  the  absence  of 
either  will  render  the  sale  void  unless  the  former  existence  and 
loss  be  shown.  No  presumption  can  arise  where  the  law  requires 
a  record  of  the  fact,  unless  it  is  shown  that  the  records  are  de- 
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BtroyecL     McKay  v.  Paris  Exchange  Bank^   75  Texas   184;  Holt  t. 
Maverick,  5  Texas  Cir.  App.,  654. 

Parker  £  Hefner,  for  appellee. — ^The  authority  of  the  sheriff 
will  be  presumed  to  suppori;  the  deed  of  B.  B.  Clark  by  sheriff 
to  Mrs.  Ella  Y.  Haynes,  since  the  judgment  referred  to  as  authority 
for  the  deed  is  produced  and  the  papers  in  the  cause,  together  with 
the  execution  docket,  are  shown  to  have  been  lost  or  destroyed. 
Tucker  v.  Murphy,  66  Texas,  356;  House  v.  Brent,  69  Texas,  27; 
Buby  T.  Von  Valkenberg,  72  Texas,  459. 

The  County  Court  judgment  is  sufficiently  identified  by  the  refer- 
ence in  the  sheriff's  deed  as  the  authority  and  basis  for  the  sheriff's 
sale  and  deed  made  in  pursuance  thereof.  Fitch  t.  Boyer,  51  Texas, 
336;  Ayers  v.  Duprey,  27  Texas,  593;  Boggess  v.  Howard,  40  Texas, 
159;  Howard  v.  North,  6  Texaa,  311;  Holmes  v.  Buckner,  67 
Texas,  110;  Pope  v.  Dayenport,  52  Texaa,  220;  Hough  ▼-  Hill, 
47  Texas,  153. 

There  is  but  one  rule  of  construction  to  goyem  descriptions  m 
a  deed  in  Texas  whether  such  deed  be  executed  by  a  sheriff  under 
legal  process,  or  by  the  grantor  voluntarily,  and  under  said  con- 
struction the  deed  of  R.  B.  Clark  by  sheriff  to  Ella  V.  Haynes 
conveyed  354  4-10  acres  off  of  the  east  end  of  the  tract  of  554  4-10 
acres  lying  in  the  Jos.  Lane  league  in  Jasper  County,  Texa^  and 
conveyed  to  R.  B.  Clark  by  Abel  Adam  by  deed  dated  January  10, 
1854.  Aldridge  y.  Pardee,  24  Texas  Ciy.  App.,  258;  Hermann 
y.  Likens,  90  Texas,  448;  Smith  y.  Crosby,  86  Texas,  15;  Johnston 
y.  McDonnell,  37  Texas,  607;  Arambula  y.  Sullivan,  80  Texas, 
619;  Cartwright  v.  Trueblood,  90  Texas,  537;  Roberts  v.  Hehn, 
1  Texas  Ciy.  App.,  102;  Piper  y.  True,  36  Cal.,  606;  Huffman  v. 
Eastham,.  19  Texas  Civ.  App.,  227;  Bagsdale  v.  Robinaoii,  48 
Texas,  398;  Curdy  v.  Stafford,  88  Texasy  125. 

REESE,  AssooiATB  Justice. — ^Appdlanto^  claiming  title  as  the 
heirs  of  R.  B.  C3ark,  deceased,  brought  ihis  suit  in  trespass  to  tcy 
title  against  appellee,  to  recover  a  tract  of  321  acres  of  land  in  Jsspest 
County,  a  part  of  the  Joseph  Lane  league.  Upon  trial  before  the 
court,  without  a  jury,  defendant  had  judgment  and  plaintiffs  appeal. 

R.  B.  Clark  is  common  source  of  title.  Appellants  claim  as  bia 
heirs,  and  appellees  claims  under  an  execution  sale  ;did  conveyance 
by  virtue  of  a  certain  judgment  in  the  County  Court  of  Jasper  Couniy 
by  favor  of  J.  P.  Haynes  against  said  Clark.  It  was  agreed  that 
whatever  title  was  vested  in  the  grantee  in  said  sheriff's  deed  by 
virtue  of  said  execution  sale  and  conveyance  thereunder  is  now 
held  by  appellee.  The  sole  issue  then  is  the  validity  of  the  judgn^ent, 
execution,  and  sale  and  conveyance  thereunder,  to  pass  the  title 
of  R.  B.  Clark. 

The  appellee,  in  support  of  its  title,  ofliared  in  evidence  a  deed 
by  the  sheriff  of  Jasper  County  to  Mrs.  Ella  Y.  Haynes,  dated 
November  16,  1870,  and  duly  acknowledged  and  recorded.  To  ihe 
introduction  of  this  deed  appellants  objected  on  the  grounds  (1) 
that  there  was  no  judgment  or  execution  offered  in  support  of  fte 
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deed;   and    (2)    the  deed  did  not  describe  the  land  in  controversy, 
but   other   land. 

Upon  these  two  points  the  controversy  hinges.  The  deed  recites 
that  the  sheriff  executing  it,  by  virtue  of  an  execution  to  him 
directed  from  the  District  Court  of  Jasper  County  issued  on  the 
23d  day  of  August,  1870,  in  favor  of  J.  P.  Haynes  against 
R.  B.  Clark  for  the  sum  of  $142.60  with  eight  per  cent,  interest, 
with  costs,  upon  a  judgment  in  favor  of  said  Haynes  against  R.  B. 
Clark  of  date  of  February  8,  1870,  had  levied  upon  354  4-10 
acres  of  land  "pointed  out  to  him  by  R.  B.  Clark,  defendant,  as 
his  own  property^'  and  a  part  of  the  headright  league  of  Joseph 
Lane,  in  the  County  of  Jasper,  following  with  a  description  of 
the  land   sold,   to   which   further   reference   will   hereafter   be   made. 

In  support  of  the  deed  appellee  offered  in  evidence  a  judgment 
of  the  County  Court  of  Jasper  County  in  the  case  jof  J,  P.  Haynes 
y.  R.  B.  Clark  for  $142.60,  dated  February  8,  1870,  and  bearing 
interest  at  ten  per  cent,  per  annum. 

It  will  be  noticed  that  the  judgment  offered  in  evidence  was 
in  the  County  Court,  while  the  sheriff's  deed  recites  an  execution 
issued  out  of  the  District  Court,  and  that  the  judgment  provides  for 
ten  per  cent,  interest  while  the  deed  recites  that  the  execution 
provided  for  interest  at  eight  per  cent.  As  to  dates,  amounts  and 
parties,  the  judgment  referred  to  in  the  deed  and  that  offered  in 
evidence  are  identical.  It  was  shown  that  the  papers  in  the  case 
were  lost  or  destroyed  and  that  there  was  no  County  Court  execution 
docket  or  execution  to  be  found.  It  was  further  shown  from  the 
proper  minutes  of  the  District  Court  that  there  was  no  such  judgment 
in  that   Court. 

Upon  this  evidence  the  Court  held  that  the  recitals  in  the  sheriff's 
deed  as  to  the  court  out  of  which  the  execution  issued  and  as  to 
the  rate  of  interest  were  clerical  errors;  that  the  sale  was  in  fact 
made  upon  an  execution  issued  on  the  County  Court  judgment, 
and  in  this  we  think  there  was  no  error,  especially  in  view  of  other 
evidence,  which  will  be  hereafter  referred  to  showing  a  recognition 
of,  and  acquiescence  in  the  sale  by   Clark. 

The  land  conveyed  is  thus  described  in  the  sheriff's  deed:  "Three 
hundred  and  fifty-four  and  four-tenths  acres  of  land,  the  same 
being  pointed  out  to  me  by  the  said  R.  B.  Clark,  defendant,  as  his 
own  property  and  a  part  of  the  headright  of  the  Joseph  Lane 
league  and  being  situate  in  the  County  and  State  aforesaid  and 
described  as  follows,  to  wit,  commencing  at  the  northeast  corner 
of  said  survey,  and  thence  running  west  to  a  point  suflBcient 
by  running  thence  south  to  the  south  boundary  of  said  survey,  by 
thence  running  east  to  the  southeast  corner  of  said  survey  from  thence 
north  to  the  place  of  beginning  so  the  said  survey  shall  contain 
three  hundred  and  fifty-four  and  four-tenths  acres  of  land  .  .  . 
and  for  further  description  see  the  records  of  the  County  of 
Jasper.'' 

The  land  sued  for  is  described  as  follows:  "321  acres  out  of  a 
555  4-10  acre  tract  in  the  N.  E.  Comer  of  the  Joseph  Lane  head- 
right  league,  which  is  also  the  N.  E.  Corner  of  the  555  4-10  acre 
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tract,  sold  to  R.  B.  Clark  by  Abel  Adams  January  10,  1854. 
Thence  west  with  the  north  line  of  said  league  1535  varas  to  the 
N.  E.  corner  of  the  old  R  B.  Clark  homestead  of  200  acres. 
Thence  south  with  the  east  line  of  the  said  200  acres,  1182  varas 
to  the  S.  E.  corner  thereof  on  the  south  line  of  the  555  4-10 
acre  tract.  Thence  east  with  said  south  line  to  a  point  due  south 
of  the  place  of  beginning,  thence  north  to  the  place  of  beginning." 

The  appellants  by  their  petition  claim  all  of  the  land  embraced 
in  the  sheriflPs  deed,  as  construed  by  appellee,  except  a  small  trian- 
gular piece  embraced  within  lines  beginning  at  the  N.  E.  comer 
of  the  league  and  of  the  tract  sold  to  Clark  by  Adams,  thence  due 
south  to  the  south  line  of  this  tract,  thence  east  to  the  east  line 
of  the  tract,  thence  to  the  beginning.  Their  claim  omits  this 
portion  of  the  Adams  tract  owned  by  Clark  at  the  time  of  the  levy. 

It  is  appellee's  contention  that  the  call  in  the  sheriff's  deed 
for  "the  N.  E.  corner  of  said  survey"  referred  to  the  N.  E.  corner 
of  the  554  4-10  acre  tract  owned  by  Clark  at  the  time  of  the  levy, 
which  corner  was  also  the  N.  E.  corner  of  the  Lane  league,  and 
that  the  calls  for  the  "south  line  of  said  survey*'  and  the  "S.  E. 
corner  of  said  survey"  must  also  be  referred  to  such  line  and 
comer  of  the  survey  or  tract  of  554  4-10  acres  then  owned  by  Clark, 
and  which  he  bought  of  Adams. 

Appellants'  contention  is  that  the  words  "said  survey,^  where 
they  occur  in  the  sheriff's  deed,  must  be  taken  to  refer  to  the  JosejA 
Lane  league. 

The  result  of  appellee's  contention  would  be  to  take  the  354  4-10 
acres  sold  and  conveyed  by  the  sheriff  off  of  the  east  side  of  the 
554  4-10  acres  then  owned  by  Clark,  leaving  him  a  homestead  tract 
of  200  acres  on  the  west  side,  on  which,  in  fact,  was  his  residence 
and  homestead.  Thus  understood  the  land  sued  for  would  be 
included  in  the  tract   described   in  the  sheriff's  deed. 

If  the  lines  are  run  according  to  appellants'  contention,  that 
is,  if  the  west  line  be  run  from  the  north  line  of  the  league  to 
the  south  line,  and  thence  to  the  S.  E.  corner  of  the  league,  and 
thence  to  the  beginning,  it  could  not  be  done  so  as  to  include  less 
than  439  acres,  a  very  small  part  of  which  would  be  upon  the  tract  in 
the  N.  E.  corner  owned  by  Clark,  even  if  such  east  line  commenced 
at  the  N.  E.  comer  of  the  league,  instead  of  at  some  point  west 
of  that,  as  called  for  in  the  field  notes  of  the  sheriff's  deed.  This 
arises  from  the  fact  that  the  east  line  of  the  league  runs  Jf.  10  degrees 
W.  from  the  S.  E.  comer  instead  of  due  north.  If  the  west  line  of 
the  tract  be  run  from  the  north  line  of  the  league  to  its  south  line, 
parallel  with  the  east  line  of  the  league  so  as  to  include  the  desired 
quantity,  which  was  a  material  part  of  the  description,  a  very  small 
portion  of  the  land  included  would  be  upon  the  tract  owned  by  Clark. 
This  would  also  involve  a  change  in  the  direction  of  the  west  line 
from  due  south  to  S.  10  degrees  E.  Appellants'  contention  adheres 
to  the  direction  of  this  line  as  given  in  the  sheriff's  deed,  but  ignores 
the  call  west  from  the  beginning  corner  and  begins  this  line  at  the 
beginning  comer,  making  a  triangle  instead  of  a  four  sided  tract, 
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which  the  aherifPs  deed  describes.     The  following  rough  sketch  will 
more  full;  explain  the  contention  of  the  parties: 
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Appellee  introduced  in  evidence  a  deed  from  Abel  Adams  to 
B.  B.  Clark  dated  January  10,  1854,  and  duly  recorded  in  the  deed 
records  of  Jasper  County,  for  a  tract  of  556  4-10  acres  of  land, 
out  of  the  N".  E.  corner  of  the  Joseph  Lane  league  in  Jaeper  County, 
SB  shown  on  the  foregoing  sketch.  This  deed  was  introduced  in 
evidence  in  aid  of  the  description  in  the  sheriff's  deed,  and  it  was 
proven  that  the  deed  records  of  Jasper  County  showed  no  other 
deed  to  Clark  than  this  one,  and  that  he  never  at  any  time  owned 
or  claimed  any  land  in  the  Joseph  Lane  league  except  this  tract. 
It  will  be  noted  in  this  connection  that  the  sheriffs  deed  refers 
to  the  deed  records  of  Jasper  County  for  further  description  of  the 
land  conveyed. 

It  was  further  shown  that  Clatk  paid  taxes  on  this  entire  tract 
from  the  time  he  bought  it  imtil  the  date  of  the  sheriffs  deed  for 
the  354  4-10  acres,  and  that  after  that  date  he  rendered  for  taxation 
and  paid  the  taxes  only  on  the  200  acres  off  of  the  west  side  of 
the  tract;  which  was  that  part  on  which  was  his  homestead;  until 
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1878  when  he  sold  the  200  acres,  after  which  he  paid  no  taxes  on 
any  part  of  the  tract  bought  of  Adams,  and  that  neither  he  nor  hia 
heirs,  after  the  sherifTs  sale,  ever  set  up  any  claim  to  the  land  sued 
for  until  about  the  time  of  the  institution  of  this  suit,  in  1905. 

Upon  all  of  the  evidence  the  trial  court  found  that  the  sheiilPs 
deed  conveyed  the  land  sued  for.  The  findings  of  fact  leading  up 
to  this  general  conclusion  are  attacked  by  the  several  assignmeate 
of  error. 

The  admission  in  evidence  of  the  deed  from  Adams  to  Clark  and 
the  consideration  thereof  in  aid  of  the  description  in  the  sheriff's 
deed  is  also  assigned  as  error.  The  sheiifiPs  deed  referred  to  the 
deed  records  of  Jasper  County  for  better  description  of  the  land, 
and  those  records  contained  this  single  deed,  to  Clark.  The  court 
found,  upon  sufficient  evidence,  that  this  was  the  only  land  that 
Clark  ever  owned  or  claimed  on  the  Joseph  Lane  league.  The  sher- 
iflPs  deed  recited  that  the  land  levied  upon,  sold  and  conveyed,  was 
pointed  out  to  him  by  Clark  as  his  own  property.  If  the  terms 
'^said  survey^'  in  the  sheriff's  deed  be  taken  to  refer  to  the  land  sold 
by  Adams  to  Clark  every  call  in  the  deed  describing  the  land  can 
be  reconciled,  including  the  call  for  quantity,  and  they  harmonize 
with  every  recitation  in  the  deed.  It  has  been  held  that  a  general 
reference  in  a  deed  to  the  records  of  the  county  for  description  of 
land  is  insufficient.     (Brown  v.  Chambers,  63  Texas,  135.) 

The  deed  from  Adams  to  Clark  found  in  the  deed  records  need 
only  be  considered  in  aid  of  the  description,  which  is  ambiguous 
when  applied  to  subject  matter  of  the  sale,  and  taken  in  connection 
with  the  recital  in  the  deed  that  the  land  was  pointed  out  by  Clark 
as  his  own  property,  with  the  evidence  that  this  Adams  tract  was 
the  only  land  owned  or  claimed  by  him  in  the  Josej^  Lane  league 
and  that  the  reference  to  the  deed  records  must  necessarily  have  been 
taken  to  refer  to  the  Adams  deed  as  the  only  deed  on  record  to  Clark, 
we  think  that  the  court  did  not  err  in  admitting  this  deed  in  evi- 
dence, and  in  giving  consideration  to  the  same,  in  connection  with 
the  other  evidence  in  determining  the  identity  of  the  land  sold. 
"When  we  look  to  this  deed  in  aid  of  the  description  all  difficulty 
disappears.  It  becomes  clear  that  by  the  terms  *'said  survey*'  in  the 
sheriff's  deed  is  meant  this  654  4-10  acre  tract  owned  by  Clark, 
200  acres  of  which  embracing  his  homestead  was  cut  off  and  the 
balance  sold.  It  becomes  clear  that  this  was  the  land  pointed  out 
by  Clark  to  the  sheriff  as  his  own  property,  and  not  a  long  narrow 
strip  across  the  east  side  of  the  league  more  than  three-fourths  of 
which  Clark  never  owned  or  claimed,  and  certainly  not  the  triangular 
tract  extending  from  the  N".  E.  corner  of  the  league  to  the  south 
line  which  appellants  insist  is  the  land  really  sold.  The  evidence 
leaves  no  doubt  whatever  that  Clark  pointed  out  to  be  sold  the 
land  sued  for  and  that  it  was  so  understood  by  everybody  concerned, 
including  all  intending  bidders  at  the  sale.  The  subsequent  conduct 
of  the  parties  interested  lends  emphasis  to  this  view. 

Eeferring  to  the  assignment  of  error  in  the  admission  of  the 
testimony  of  KeUie  it  is  sufficient  to  say  that  the  evidence  adds  noth- 
ing to  tiie  weight  and  sufficiency  of  other  evidence  introduced  and 


1907.]       San  Antonio  Gas  &  Electric  Co.  v.  Baddebs.  559 

as  the  case  was  tried  by  the  court  without  a  jury,  could  not  have 
prejudiced   appellants. 

We  are  of  the  opinion  that  none  of  the  assignments  present  ma- 
terial error  and  the  judgment  is  affirmed. 

Afirined. 


San  Antonio  Oas  ft  Eleotbio  Company  v.  Minnib  Lbb  Baddebs 

ET   AL. 

Decided  May  27,  1907. 

Li^-Xaster  and  Berrant— PrlTate  Cozporation— Liability. 

In  a  suit  against  a  private  corporation  for  the  death  of  an  employee,  mi- 
dence  considered,  and  held  sufficient  to  support  a  finding  that  the  corporation 
was  liable  for  the  negligence  of  its  servants  causing  the  death. 

Sld-^ame — Statute  Constmed. 

Under  the  provisions  of  article  3017,  Rev.  Stats.,  all  persons,  natural  and 
artificial,  are  liable  in  actual  damages  on  account  of  injuries  causing  the  death 
of  any  person  when  such  injuries  are  the  result  of  a  wrongful  act,  negligence, 
unskillfulness  or  default  in  the  performance  of  a  duty.  Hence,  an  electric 
company  is  responsible  to  its  employees  for  negligence  in  having  its  wires  prop- 
erly insulated,  and  this,  though  the  officers  of  the  corporation  had  given  orders 
that  such  work  be  done. 

8w— City  Ordinance— Negligenoe  per  se. 

The  failure  of  an  electric  company  to  have  Its  wires  properly  insulated  is 
n^Iigence  per  se  when  the  duty  to  do  so  is  enjoined  by  city  ordinance. 

4.— Charge — Co-defendantg. 

Where  there  are  two  or  more  defendants  a  charge  which  instructs  the  jury 
that  in  the  event  they  find  against  both  defendants  to  find  in  favor  of  one 
over  against  the  other,  is  not  objectionable  as  intimating  the  opinion  of  the 
judge. 

Appeal  from  the  District  Court  of  the  45th  judicial  district,  Bexar 
Cotinty.     Tried  below  before  the  Hon.  J.  L.  Gamp. 

Ogden,  Brooks  &  Napier,  for  appellant. — ^A  private  corporation  of 
,the  character  of  the  appellant,  San  Antonio  Gas  &  Electric  Company, 
is  not  liable  for  damages  for  injuries  resulting  in  death,  caused  by 
negligence  on  the  part  of  its  employes  or  servants.  Hendrick  v. 
Walton,  69  Texas,  192;  Fleming  v.  Texas  Loan  Agency,  87  Texas, 
238;  Lipscomb  v.  Houston  &  Texas  Cent.  By.  Co.,  95  Texas,  5; 
Houston  ft  Texas  Cent.  By.  v.  Lipscopib,  62  S.  W.  Bep.,  955; 
Coal  V.  Parker,  66  S.  W,  Bep.,  136;  Fidier  v.  Texas  Telephone  Co., 
34  Texas   Civ.   App.,   308. 

The  charge  was  misleading,  in  that  it  in  effect  told  the  jury  that 
in  the  opinion  of  the  trial  judge  the  appellant,  San  Antonio  Gas 
&  Electric  Company,  was  most  at  fault  and  was  the  active  wrong- 
doer, and  was  therefore  calculated  to  influence  the  jury  to  render 
a  verdict  against  this  appellant  alone  and  to  find  in  favor  of  the  said 
Telephone  Company.  Galveston,  H.  ft  S.  A.  By.  v.  Nass,  94  Texas, 
255;  City  of  San  Antonio  v.  Smith,  94  Texas,  267;  Gulf,  C.  ft  S, 
R  By.  V.  Powell,  60  S.  W.  Bep.,  980. 
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E.  C.  Carter  and  Perry  J.  Lewis,  for  appellee. 


JAMES,  Chief  Justice. — ^Minnie  Lee  Badders,  the  widow  of 
Earnest  N.  Badders,  for  herself  and  as  next  friend  of  their  chUdren, 
brought  this  suit  against  appellants.  The  San  Antonio  Gas  &  Elec- 
tric Company  and  the  Southwestern  Telegraph  &  Telephone  Com- 
pany, for  damages  for  the  killing  of  Earnest  N.  Badders,  a  telephone 
inspector  in  the  employ  of  the  latter  company,  on  or  about  June  5, 
1905. 

The  petition  alleged  his  duiy  to  ascend  one  of  the  poles  for  the 
purpose  of  loosening  and  uncrossing  wires  and  while  so  engaged  in 
order  to  reach  the  Telephone  Company's  wires  he  passed  in  dose 
proximity  to  or  came  in  contact  with  the  wires  of  the  said  Gas  t 
Electric  Company  which  were  stretched  on  the  sides  of  the  said 
pole  of  the  Telephone  Company.  The  said  Gas  and  Electric  Com- 
pany's wires  conducted  a  powerful,  dangerous  and  deadly  current  of 
electricity  of  about  2,200  volts,  and  they  were  strung  alongside  flie 
pole  of  the  Telephone  Company  seTcral  feet  under  its  wires  and  in 
such  manner  and  proximity  that  a  person  ascending  the  pole  had 
to  come  in  close  proximity  or  in.  contact  with  them,  and  that  at  a 
point  near  the  pole  the  electric  light  wires  were  uninsulated  and 
wholly  uncovered  so  that  the  current  would  pass  to  the  body  of  one 
climbing  the  pole.  That  the  said  Gas  &  Electric  Company  was 
negligent  in  having  and  permitting  the  wires  to  be  placed  and 
maintained  in  such  position  uninsulated;  and  that  the  Telephone 
Company  was  negligent  in  having  and  permitting  the  Electric  Com- 
pany to  have  and  maintain  its  wires  along  its  pole  and  in  permitting 
same  to  be  uninsulated.  That  while  ascending  said  pole  to  attend 
to  the  telephone  wires,  the  said  Badders,  without  knowledge  or  notice 
of  the  danger  so  created,  came  in  close  proximity  to  and  in  contact 
with  said  wires  and  received  the  shock  which  caused  his  death. 

The  petition  further  alleged  that  there  was  in  force  a  city  ordi- 
nance regulating  and  governing  the  construction  and  maintenance 
of  wires  for  conducting  electricity,  which  enacted,  in  substance,  that 
live  wires  must  have  an  approved  weather  or  rubber  insulating  cover- 
ing, and  be  so  spliced  or  joined  as  to  be  both  mechanically  and 
electrically  secure  without  solder,  and  the  joints  must  then  be  soldered 
to  insure  preservation  and  covered  with  an  insulation  equal  to  that 
of  the  conductors;  and  that  wires  must  be  so  placed  that  moisture 
can  not  form  a  cross  connection  between  them,  not  less  than  a  foot 
apart  and  not  in  contact  with  any  substance  other  than  their  insulat- 
ing supports;  and  it  was  alleged  that  a  violation  of  this  ordinance 
was  made  a  misdemeanor  and  punishable.  The  petition  alleged  the 
violation  of  the  ordinance  in  that  the  wires  did  not  have  an  approved 
leather  or  rubber  insulating  covering  and  at  a  point  near  tie  pole 
did  not  have  any  covering  or  insulation  at  all,  tiat  said  wires  were 
not  placed  more  than  a  foot  apart,  etc. 

The  Gas  &  Electric  Company  pleaded  general  denial,  also  that 
deceased  came  to  his  death  by  an  accidental  fall,  also  through  luB 
contributory  negligence.  Also  that  it  occurred  from  the  negligence 
of   the   Telephone   Company   in   permitting   its   pole   to    lean  over, 
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instead  of  being  kept  in  a  perpendicular  position,  which  caused  its 
wires  to  be  brought  into  contact  or  dangerous  proximity  to  the  de- 
fendant's wires;  also  that  the  shock,  if  any,  was  received  by  deceased 
from  one  of  the  Telephone  Company's  guy  wires  which  it  had  negli- 
gently allowed  to  come  in  contact  with  this  defendant's  voltage  wires. 
Also,  the  city  ordinances  requiring  telephone  poles  to  be  perpendicular 
and  guy  wires  to  be  amply  protected,  and  alleged  a  violation  thereof 
and  prayed  for  recovery  over  against  its  codefendant,  if  held  liable. 

The  defendant  Telegraph  &  Telephone  Company  pleaded  general 
denial,  contributory  negligence  and  assumed  risk.  That  its  poles 
and  wires  were  in  good  condition,  and  tiiat  the  Gas  &  Electric 
Company  had  caused  its  heavy  voltage  wires  to  straddle  this  de- 
fendant's wires  and  had  left  two  naked  joints  on  same  side  of  said 
pole  which  would  shock  and  kill  anyone  coming  in  contact  there- 
with. That  said  wires  had  been  so  placed  and  left  without  its  knowl- 
edge. That  it  was  not  the  active  wrongdoer,  and  that  its  codefend- 
ant was  the  cause  of  the  injury,  and  prayed  for  judgment  over.  By 
supplemental  answer  the  Telephone  Company  denied  that  its  pole  was 
out  of  perpendicular  and  denied  that  its  guy  wire  came  in  contact 
with  a  voltage  wire. 

Plaintiff  by  supplemental  peti'tion  alleged  that  if  the  guy  wire 
was  in  such  position  as  alleged  by  the  Electric  Light  Company  then 
such  defendant  was  negligent  in  permitting  it  to  be  so. 

There  was  a  verddct  in  favor  of  plaintiff  against  the  Gas  &  Elec- 
tric  Company   for   $16,000. 

Appellant's-  first  assignment  of  error  is  that  the  court  refused  to 
instruct  the  jury  to  return  a  verdict  in  its  favor.  The  proposition 
is  that  the  undisputed  evidence  shows  that  if  there  was  any  negli- 
gence causing  the  death  of  Badders,  it  was  the  negligence  of  appel- 
lant's servants,  and  not  negligence  of  the  corporation. 

The  second  assignment,  which  complains  of  a  paragraph  of  the 
charge,  repeats  by  propositions  the  same  contention  in  this  form  that 
the  undisputed  evidence  shows  that  the  joints  were  left  bare  and  un- 
insidated  by  its  linemen  Kuhlman  and  Henry  and  appellant  is  not 
liable  under  the  law  to  appellees  for  -such  act  on  the  part  of  its 
servants. 

There  is  little,  if  any,  conflicting  testimony.  It  appears  that  both 
companies  had  their  poles  on  the  same  side  of  the  street,  and  appel- 
lant's wires  were  strung  along  a  street  in  the  city  of  San  Antonio 
about  ten  feet  below  the  telephone  wires.  Appellants  had  two  high 
voltage  wires  strung  on  either  side  of  the  telephone  pole,  close  to 
the  pole  and  both  were  iminsulated  eight  to  ten  inches  from  the 
pole,  the  bare  and  uninsulated  places  were  from  eight  to  ten  inches 
in  length.  These  wires  were  highly  charged,  and  deceased,  an  em- 
ploye of  the  Telephone  Company,  while  ascending  the  pole  in  the 
performance  of  his  duties  came  in  contact  with  said  exposed  parts 
and  was  killed.  It  also  appears  that  from  six  to  ten  weeks  previous 
these  wires  had  burnt  out  by  coming  in  contact  with  the  pole,  and 
a  man  sent  to  make  temporary  repairs,  who  got  them  so  they  would 
run  that  night  and  left  an  order  for  the  linfimeTi  to  fix  them  per- 
Vol.  XLVI.  CivU— 3d, 
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manentlj.  The  next  day  Kuhlman  and  Henry,  linemen,  were  soit 
to  do  this  work.  Knhlman  testified:  'TVe  fonnd  them  in  bad  con- 
dition with  a  lot  of  slack  in  them,  seems  where  some  one  had  been 
up  there  and  fixed  them  temporarily.  We  pieced  them  out  and  trans- 
ferred them  around  the  guy  that  was  holding  the  telephone  pole. 
I  got  on  the  telephone  pole  and  pieced  them  out  and  Mr.  Henry 
drew  them  orer  to  the  Gas  &  Electric  Company's  pole  and  tied  them 
on  there  and  intended  to  solder  and  fix  them  up — ^these  joints — 
about  14  or  16  inches  away  from  the  telephone  pole,  on  the  north 
side,  but  it  had  been  raining.  That  is  why  we  left  them  to  be  taped, 
soldered  and  insulated  at  some  future  date  and  we  just  neglected  it, 
that  is  all."  etc.  Henry  testified  that  they  did  not  solder  tape  the 
joints,  and  did  not  go  back  there  afterwards,  just  n^lected  it 
Kuhlman  had  the  order,  marked  it  0.  K.  and  turned  it  in. 

Kuhlman  testified  he  didn't  know  that  the  Company  had  any 
one  to  look  after  things  of  that  kind  and  see  that  high  voltage  wires 
are  not  left  exposed.  Henry  testified  that  he  never  told  fiie  line 
foreman  about  it,  that  it  was  his  duty  to  see  that  it  was  properly 
done,  tliat  his  orders  were  carried  out,  but  he  was  not  with  them  at 
the  time.  The  foreman  testified  that  he  sent  out  the  linemen  to  do 
this  work  but  did  not  know  how  they  had  done  it  until  after  the 
death  of  Badders.  He  stated  also  that  he  went  to  the  scene  of  the 
accident  the  next  morning  and  from  his  buggy  saw  but  two  unin- 
sulated joints  just  north  of  the  telephone  pole.  As  Kuhlman  and 
Henry  stated  they  left  four  joints,  two  north  of  the  telephone  pole 
and  two  near  the  Gas  Company's  pole,  appellee  states  it  as  a  fair 
inference  that  those  at  the  Gas  Company^s  pole  had  been  in  the  mean- 
time insulated.  The  defendant's  superintendent  testified  that  the 
foreman  would  give  the  linemen  a  card  indicating  the  'work  to  be 
done,  that  he  did  not  inspect  the  work  to  see  that  it  was  properly 
done  and  did  not  know  any  further  about  the  work  except  what  the 
card  told  him.  Tliat  the  foreman  owed  no  duty  to  see  that  the  work 
was  properly  done  and  did  not  go  around  after  the  men  to  see  that 
it  was  properly  done.  The  ordinanoe  of  the  city  as  set  forth  in  the 
petition  was  established. 

The  above  forms  substantially  the  testimony,  upon,  which  a{h 
pellant  contends  that  there  was  no  negligence  or  default  of  appe- 
lant itself.  In  other  words,  that  the  act  which  caused  this  death  was 
solely  the  act  of  its  employees,  for  which  it  is  not  made  responsible 
by  article  3017,  Bevised  Statutes.  We  are  of  opinion  that  the  claim 
is  not  well  founded.  The  second  clause  of  said  article  proYides  that 
actions  for  actual  damage  on  account  of  injuries  causing  the  death 
of  any  person  may  be  brought  when  the  deaOi  is  caused  by  tiie 
wroncrful  act,  negligence,  un^dlfulness  or  default  of  another.  This 
reaches  all  persons  and  private  corporations.  Tt  was  a  duty  im- 
posed by  law  upon  appellant  to  have  its  wires  to  which  the  pubKc, 
or  persons  whose  duties  called  them  in  proximity  to  them  would 
be  exposed,  insulated.  TMs  was  held  in  Standard  light  &  Power 
Company  v.  Muncey,  33  Texas  Civ.  App.,  416,  in  a  case  where  ttcre 
was  no  statute  or  ordinance  expressly  imposing  the  duty.  The  duty 
was  held  to  be  one  which  the  company  oonld  not  dimt  itadf  of. 


1907.]       San  Antonio  Gas  &  Electric  Co.  v.  Baddebs.  563 

To  the  same  eflfeet  is  Citizens  Tel.  Co.  v.  Thomas,  17  Texas  Ct.  Bep., 
532.    In  both  cases  the  Supreme  Court  refused  a  writ  of  error. 

The  testimony  here  was  amply  sufBcient  to  establish  negligence  or 
default  of  appellant  in  respect  to  its  duty  to  have  its  wires  insulated. 
In  Joyce  on  Electric  Law,  sec.  445,  it  is  stated  that  "a  company 
maintaining  electrical  wires  over  which  a  high  voltage  of  electricity 
is  conveyed  rendering  them  highly  dangerous  to  others,  is  under  the 
duty  of  using  the  necessary  care  and  prudence  at  places  where  others 
may  have  the  right  to  go  either  for  work,  business  or  pleasure,  to 
prevent  injury.  It  is  the  duty  of  the  company  under  such  condi- 
tions, to  keep  the  wires  perfectly  insulated  and  it  must  exercise  the 
utmost  care  to  maintain  them  in  this  condition  at  such  places.^^  But 
applying  the  test  of  ordinary  care,  the  evidence  here  is  sufficient. 
The  defective  and  dangerous  condition  of  the  wires  in  question  at  a 
place  where  employes  of  the  Telephone  Company  would  in  the  course 
of  their  work  be  called,  continued  for  months,  and  until  Badders 
met  his  death.  Appellant  says  that  it  had  sent  out  competent  line- 
men to  repair  the  wires  and  put  them  in  proper  condition,  includ- 
ing insulation,  and  that  these  men  reported  the  work  done;  that 
it  had  no  notice  to  the  contrary  until  Badders  was  killed,  and 
that  in  this  it  exercised  all  the  care  that  was  required  of  it.  The 
contention  of  appellant  might  be  sound,  if  while  the  linemen  were 
engaged  in  repairing  the  wires,  some  act  of  theirs  had  caused  the 
death  of  a  person.  But  they  were  not  working  with  the  wires  when 
Badders  was  killed.  Their  work  was  ended,  and  it  was  the  condi- 
tion in  which  they  left  the  wires,  and  the  allowing  of  them  to  remain 
in  that  condition,  which  was  the  cause  of  his  death.  If  the  duty 
was  imposed  on  the  company  to  exercise  ordinary  care  with  respect 
to  maintaining  its  said  dangerous  wires  in  a  safe  condition,  it  was 
not  error  of  which  appellant  can  complain  for  the  court  to  submit 
to  the  jury  the  question  of  its  negligence  in  permitting  such  condi- 
tions to  exist  for  so  long  a  time  relying  altogether  on  the  report 
of  its  employes.  It  would  be  a  proper  consideration  whether  or  not 
some  inspection  from  time  to  time  of  its  lines  (which  in  this  instance 
was  not  attempted)  was  called  for  in  the  exercise  of  the  proper  care 
in  the  discharge  of  this  character  of  duty.  Certainly  a  delay  of  so 
long  a  time  in  discovering  and  remedying  such  condition  of  its  wires 
would  indicate  negligence  or  default. 

The  failure  of  appellant  to  have  the  wires  insulated  was  by  reason 
of  the  ordinance  negligence  per  se.  The  duty  of  their  proper  main- 
tenance was  expressly  imposed  on  appellant  and  we  hold,  in  accord- 
ance with  the  cases  above  cited,  that  the  fact  that  the  dangerous 
condition  of  the  wires  was  due  to  its  employes  failing  to  finish  their 
work  and  leaving  it  in  a  dangerous  condition,  does  not  detract  from 
its  character  as  the  act  or  omission  of  appellant  itself. 

The  third  assignment  complains  of  the  refusal  of  this  instruction: 
*^ou  are  instructed  that  the  defendant,  the  San  Antonio  Gas  & 
Electric  Co.,  is  not  responsible  to  plaintiffs  for  the  negligence,  if 
any,  of  its  servants,  Kuhlman  and  Henry,  or  either  of  them,  in  leav- 
ing the  joints  on  its  wires  just  north  of  the  telephone  pole,  bare 
end  uninsulated  at  the  time  they  repaired  the  same,  and  in  arriving 
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at  your  verdict  you  will  not  consider  the  said  act  of  said  servants  or 
either  of  them  in  leaving  said  joints  bare  and  uninsulated  at  the 
time  they  repaired  the  same/'  What  has  been  said  is  against  the 
propriety  of  this  charge.  It  would  virtually  have  given  the  jury 
to  understand  that  appellant  was  not  responsible  in  this  ease  for 
allowing  the  wires  to  remain  in  the  condition  they  were  left  in  by 
Kuhlman   and   Henry. 

The  fourth  assignment  complains  of  this  paragraph  of  the  charge: 
'^In  the  event  you  should  find  in  favor  of  the  plaintiffs  against  both 
the  defendants^  then  I  charge  that  you  find  a  verdict  in  favor  of  the 
Southwestern  Telegraph  &  Telephone  Co.,  for  the  amount  that 
you  find  in  favor  of  the  plaintiffs,  against  the  defendants.'*  As  the 
jury  found  only  against  the  Gas  &  Electric  Company,  the  only  propo- 
sition that  could  avail  appellant  anything  is  that  by  this  charge  the 
judge  told  the  jury  that  in  his  opinion  the  Gas  &  Electric  Company 
was  at  fault  and  was  the  active  wrongdoer,  and  was  therefore  cal- 
culated to  influence  the  jury  to  render  a  verdict  against  appellant 
The  charge  simply  told  the  jury  that  as  between  the  defendants,  one 
was  responsible  to  the  other,  in  case  plaintiff  was  allowed  a  recovery 
against  both.  The  charge  had  no  reference  to  any  finding  as  between 
plaintiff  and  defendants  and  that  matter  was  left  entirely  to  the 
jury.  No  jury  of  common  understanding  could  have  been  misled  as 
the  proposition  charges. 

We  take  occasion  to  state  here  that  the  assignment  of  error  refers 
to  said  charge  as  one  requested  by  defendant.  This  does  not  appear 
to  have  been  so  fromi  the  record,  and  counsel  for  both  parties  have 
filed  with  us  an  agreement  showing  such  reference  to  have  occurred 
through  inadvertence  in  the  preparation  of  the  assignment,  and  we 
have  so  dealt  with  it. 

The  sixth  and  seventh  assignments  go  to  the  overruling  of  the  motion 
for  new  trial  because  the  verdict  was  contrary  to  the  law  and  evidence, 
in  that  there  was  no  evidence  to  show  that  appellant  was  guilty  of  any 
negligence  as  distinguished  from  that  of  its  employes.  This  we 
have  already  disposed  of. 

The  seventh  is  that  the  court  gave  no  charge  on  the  issue  of 
non-liability  of  appellant  for  the  negligence  of  its  servants  as  dis- 
tinguished from  its  own  negligence;  such  issue  being  called  to  the 
court's  attention  by  a  special  charge.  The  special  charge  referred 
to  was  evidently  the  one  disposed  of  under  the  third  assignment  as 
properly   refused. 

The  question  was  whether  or  not  there  was  any  negligence  or 
default  on  the  part  of  appellant  causing  the  death  of  Badders.  This 
was  submitted.  A  charge  distinguishing  between  acts  of  the  employes 
and  acts  of  the  corporation,  would,  it  seems  to  us,  have  been  im- 
proper and  misleading,  on  the  testimony  in  this  record. 

Affirmed. 

Writ  of  error  refused. 
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W.   C.  Jenkins  v.   St.  Louis   Southwestern  Railway   Company 

OF  Texas. 

Decided  May  29,  1907. 

Srror— Cliarge — Statement  of  Taoti. 

Errors  assigned  to  the  charge  of  the  court  will  not  be  considered  in  the 
absence  of  a  statement  of  facts. 

Error  from  the  District  Court  of  Hunt  County.  Tried  below  be- 
fore Hon.  T.  D.  Montrose. 

Evans  &  Elder,  for  plaintiff  in  error. 

E.  B,  PerJcins  and  Templeton,  Crosby  &  Dinsmore,  for  defendant 
in  error. 

KEY,  Associate  Justice. — W.  C.  Jenkins  brought  this  suit 
against  the  St.  Louis  Southwestern  Railway  Co.  of  Texas  to  recover 
damages  to  his  crops  caused  by  an  overflow.  He  alleged  in  his  peti- 
tion that  in  constructing  its  roadbed  across  a  creek  the  Railway 
Company  failed  to  leave  a  sufficient  opening  for  the  water,  and  that 
it  negligently  and  carelessly  constructed  and  maintained  its  railroad 
embankment  and  trestle  in  such  manner  as  to  obstruct  the  natural 
flow  of  the  water  that  ran  in  the  creek,  and  the  surface  water  that 
fell  on  a  large  area  of  land  west,  north  and  east  from  the  plaintiff's 
premises. 

The  defendant,  in  addition  to  its  general  denial,  interposed  pleas 
setting  up  separate  and  distinct  defenses,  one  of  which  was  that 
the  overflow  in  question  was  caused  by  an  unprecedented  fall  of  rain. 

There  was  a  jury  trial,  resulting  in  a  verdict  and  judgment  for 
the  defendant,  and  the  plaintiff  has  brought  the  case  up  on  writ  of 
error. 

There  are  but  three  assignments  of  error,  and  they  each  complain 
of  the  court's  charge  to  the  jury.  There  is  no  statement  of  facts  in 
the  transcript,  and  for  that  reason  the  assignments  referred  to  are 
overruled.  If  it  be  conceded  that  the  assignments  point  out  errors 
in  the  charge,  we  are  unable  to  say,  in  the  absence  of  a  statement  of 
facts,  that  such  errors  are  now  material.  The  plaintiff  may  have 
failed  entirely  to  prove  his  case,  or  the  defendant  may  have  estab- 
lished one  or  more  of  its  defenses  by  undisputed  and  overwhelming 
testimony;  in  either  of.  which  events  the  alleged  errors  in  the  charge 
would  be  immaterial.  (Armstrong  v.  Lipscomb,  11  Texas,  649; 
Cannovan  v.  Thompson,  12  Texas,  247;  Baleigh  v.  Cook,  60  Texas, 
438.) 

No  reversible  error  has  been  pointed  out  and  the  judgment  is 
affirmed* 

Affirmed, 
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0.  Serugson  et  al.  v.  0.  C.  Oifford  et  al. 

Decided  May  29,  1907. 

l.~-lBj«aetiott— Ye&iie. 

A  writ  of  injunction,  sued  out  by  a  stranger  to  the  judgment,  to  restrain 
an  execution  sale,  is  returnable  to  the  county  in  which  the  property  levied  on 
is  situated  when  the  validity  of  the  judgment  itself  is  not  attacked. 

9. — ^DiMontlBvaiioe — Statute  Construed. 

An  entry  of  discontinuance,  purporting  to  be  made  by  the  plaintiffs  but 
signed  by  attorneys  for  plaintiffs,  is  valid  and  effective  under  art.  1258,  2ev. 
iStats. 

3. — ^ReoonTention — JnriBdietion. 

A  plea  in  reconvention  filed  in  a  court  that  has  no  jurisdiction  of  the 
plaintiffs,  is  ineffectual  to  hold  the  plaintiffs  in  such  court. 

Appeal  from  the  Fifty-sixth  District  Court,  Galveston  County. 
Tried  bdow  before  Hon.  Bobt  G.  Street. 

0.  B.  Mann  and  C.  8.  Briggs,  for  appellants. — ^It  is  within  the 
power,  and  is  the  duty  of  the  jndge,  who  has  directed  his  fiat  for 
injunction  to  the  wrong  conrt,  to  amend  fiat  and  send  to  "proper 
court,^  and  neither  filing  in,  nor  dismissal,  as  attempted  in  District 
Conrt  of  Wharton  Connty,  annulled  the  fiat  or  deprived  the  judge 
of  the  right  to  amend  fiat,  in  vacation  or  during  the  term,  and  send 
the  papers  to  the  '^proper  court**  Bev.  Stats.,  arts.  1194,  2996, 
2993;  Aultman  ▼.  Higbee,  38  Texas  Civ.  App.,  502;  22  Texas  Civ. 
App.,  545:  Leachman  v.  Capps,  89  Texas,  691;  Van  Batcliff  v. 
Call,  72  Texas,  491:  Seligson  v.  Collins,  64  Texas,  314;  Ellis  v. 
Harrison,  24  Texas  Civ.  App.,  19;  Bender  v.  Damon,  72  Texas,  92; 
Adoue  V.  Wettermark,  93  Texas,  523,  and  94  Texas,  82;  Mann  v, 
Wallis,  Landes  ft  Co.,  75  Texas,  614. 

As  to  reconvention:  Ferguson  v.  Herring,  49  Texas,  130,  57 
Texas,  135;  Sharp  v.  Schmidt,  62  Texas,  264. 

The  facts  and  considerations  that  induce  a  judge  to  amend  his 
fiat  of  injunction  are  peculiarly  matters  of  personal  discretion,  and 
no  other  district  judge  can  pass  on  the  amended  fiat,  other  than  to 
hold  that  it  is  a  nullity.  Borden  v.  Houston,  2  Texas,  600;  Jones 
V.  Jackson,  3  Texas,  310. 

Court  will  use  its  power  when  being  imposed  on.  Van  Zant  v. 
Argentine,  2  McCrarv  (TT.  S.  Cir.  Ct.),  642;  Purdv  v.  Irwin,  22 
Cal.,  350. 

Alleged  secret  equity  no  ground  for  injunction.  Belt  v.  Baguet, 
27  Texas,  483;  Brooks  v.  Lewis,  83  Texas,  338:  Buchanan  v.  Moroe, 
22  Texas,  541 :  Coates  v.  Caldwell,  71  Texas,  21 ;  Catlin  v.  Bennatt, 
47  Texas,   165. 

Amending  fiat  after  issuance  of  writ.  Dickerson  t.  McDermott, 
13  Texas,  248. 

The  fifth  assignment  of  error  presents  this  proposition: 

That  where  statute  says  **plaintifif  or  his  attorney^  is  reviged  to 
plaintiff,"  that  attorney  can  not  enter  diwnisflal  in  vacation.     Yar- 
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brough  V.   Collins,  91  Texas,  306;  Burgess  v.   Hargrove,  64  Texas, 
110. 

Terry,  Cavin  &  Mills  and  Brooks  &  CUne,  for  appellees. 

JAMES,  Chief  Justice. — ^This  appeal  is  taken  from  a  judgment 
of  the  District  Court  of  Qalveston  County  sustaining  a  plea  of 
privilege  and  to  the  jurisdiction.  The  substantial  facte  are  as  fol- 
lows: 6,  Seeligson  recovered  in  the  District  Court  of  Galveston 
County  a  judgment  against  the  Wharton  Oil  &  Cotton  Company,  a 
corporation  having  its  domicile  in  Wharton  County,  and  R.  L. 
Hefiin  as  surety.  He  caused  a  levy  of  an  execution  thereunder  to 
be  made  on  the  property  of  the  Wharton  Oil  &  Cotton  Company, 
and  the  sale  was  advertised  to  take  place  on  June  6,  1905,  by  the 
sheriff  of  Wharton  County.  G.  C.  GifiPord  &  Company  and  others, 
on  May  29,  1905,  presented  a  petition  to  the  District  Judge  in 
WTiarton  County,  asking  an  injunction  against  such  sale,  until  a 
hearing  could  be  had  thereon  at  the  November  term  of  the  District 
Court  of  that  county.  The  petition  and  exhibits  show  that  all  the 
property  of  said  company  was  mortgaged  to  G.  C.  Gifford  &  Com- 
pany to  secure  notes  for  $29,000,  due  June  1,  1905,  secured  by 
deed  of  trust,  also  that  Gifford  &  Company  in  addition,  held  the 
Oil  Compan3r*s  note  for  $5,000  with  reference  to  which  all  the  stock- 
holders, including  Seeligson,  had  agreed  that  it  should  be  paid  to 
Gifford  &  Company  out  of  the  first  proceeds  of  sale  jof  the  property 
before  payment  of  said  $29,000,  and  that  if  the  property  did  not 
sell  for  enough  to  pay  both  sums,  then  each  stockholder  would  pay 
Gifford  &  Company  his  pro  rata  of  the  balance.  The  petition  further 
alleged  that  this  agreement  about  the  $5,000  was  not  of  record,  nor 
susceptible  of  being  recorded,  and  that  while  Seeligson  was  a  party 
to  it,  that  should  an  innocent  purchaser  buy  at  the  proposed  execu- 
tion sale,  it  would  cloud  plaintiff^s  rights  as  to  said  $5,000  claim. 
The  prayer  was  for  citation,  for  an  order  restraining  the  sale,  and 
that  the  equities  existing  between  Gifford  &  Company  and  Seeligson 
be  adjusted,  and  that  it  be  decreed  in  advance  of  any  sale  of  the 
property,  in  effect,  that  the  sale  be  subject  not  only  to  the  deed  of 
trust  but  to  the  $5,000  note,  and  for  general  relief.  The  fiat  made 
the  papers  returnable  to  the  District  Court  of  Wharton  County,  and 
writ  was  issued  and  served  from  that  court. 

Soon  after  this,  application  was  made  to  the  Judge  in  Chambers 
to  amend  the  fiat  so  as  to  make  the  writ  returnable  to  Galveston 
County.  The  judge  did  not  act  further  until  the  application  was 
renewed  at  the  first  succeeding  term  in  November.  In  the  mean- 
time, on  September  20,  plaintiffs  had  entered  a  dismissal  of  the 
proceeding  on  the  docket  and  paid  all  costs.  No  motion  to  amend 
the  fiat,  nor  any  pleadings  were  filed  in  the  court  by  defendants. 
In  this  condition  of  things  in  December  the  judge  granted  the  appli- 
cation to  make  the  case  returnable  to  Galveston. 

On  January  26,  1906,  in  Galveston  District  Court,  Seeligson  an- 
swered and  filed  a  cross-bill,  or  reconvention  for  actual  and  exem- 
plary damages  for  the  wrongful  suing  out  of  the  writ,  and  next  day 
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Heflin  filed  a  plea  of  intervention  alleging  that  he  had  already 
paid  Seeligson  in  full  and  that  Seeligson  had  no  further  interest 
in  the  subject  matter^,  but  that  he,  Heflin^  had  become  subrogated 
to  his  rights. 

On  March  19,  1906,  appellees  filed  a  plea  to  the  jurisdiction  of 
the  court,  setting  up  the  said  dismissal  of  the  cause  in  the  District 
Court  of  Wharton  County,  and  pleading  their  personal  privilege  to 
be  sued  in  Wharton  County  as  to  the  matter  alleged  in  reconvention, 
and  the  plea  was  sustained  and  the  cause  dismissed. 

The  appellants  attack  the  correctness  of  this  judgment  upon  the 
theoiy  that  the  District  Court  in  Galveston  County,  in  which  the 
judgment  enjoined  was  rendered,,  was  the  proper  couri;  to  hear  and 
detennine  the  injunction  suit,  and  that  it  was  a  matter  of  which 
the  District  Court  of  Wharton  County  had  no  jurisdiction.  Upon 
this  theory  appellants  say  that  neither  the  filing  of  the  proceeding 
in  the  District  Court  of  Wharton  County  nor  the  judge's  original 
mistaken  fiat,  deprived  him  of  the  right  to  correct  his  fiat  and 
send  the  case  to  Galveston  County;  and  that  the  case  filed  by  mis- 
take of  fiat  in  the  wrong. court,  is  not  in  that  court  a  suit  which 
plaintiff  may,  by  entry  of  a  discontinuance,  terminate. 

We  are  unable  to  agree  with  appellants  that  the  proceeding  was 
one  which  came  within  the  statute  requiring  the  case  to  be  tried  in 
the  court  rendering  the  judgment.  The  injunction  was  sued  out  in 
the  interest  of  Gifford  &  Company,  who  were  strangers  to  the 
judgment  The  nature  of  the  proceeding  was  to  establish  and  pro- 
tect a  right  appertaining  to  them  in  reference  to  the  property  levied 
upon.  The  judgment  itself  was  not  sought  to  be  called  into  question. 
We  think  this  is  sustained  by  the  views  expressed  in  the  following 
cases:  Winnie  v.  Grayson,  3  Texas,  429;  Huggins  v.  White,  7 
Texas  Civ.  App.,  667;  Van  Eatcliff  v.  Call,  72  Texas,  491; 
Kempner  v.  Ivory,  29  S.  W.  Sep.,  539;  Modisett  v.  National  Bank, 
23   Texas   Civ.   App.,   593. 

It  is  also  contended  by  appellant  that  the  discontinuance  was  of 
no  effect  for  the  further  reason  tliat  it  was  entered  by  plaintiffs' 
attorneys  instead  of  by  plaintiffs  themselves.  The  early  statute. on 
the  subject  of  discontinuance  read:  *The  plaintiff  or  his  attorney 
may  enter  a  discontinuance  on  the  docket  of  the  clerk  in  vacation 
in  any  suit  wherein  the  defendant  has  not  answered,  on  the  pay- 
ment of  all  costs  that  have  accrued  therein.*'  P.  D.  article  1440. 
The  present  statute,  article  1258,  Eevised  Statutes,  reads  the  same 
except  that  it  says  "the  plaintiff''  instead  of  "the  plaintiff  or  his 
attorney."  The  entr}'  made  was:  "On  the  20th  day  of  September, 
1905,  in  vacation,  the  defendants  Wharton  Oil  &  Cotton  Company, 
George  Seeligson  and  R.  A.  Bich  not  having  answered  herein,  the 
plaintiffs  G.  C.  Gifford  &  Company,  a  firm  composed  of  G.  C. 
Gifford  and  P.  A.  Murray,  E.  M.  D.  Sorrell,  H.  J.  Bolton,  H.  C. 
Fergason,  G.  C.  Gifford  and  P.  A.  Murray,  enters  this  their  dis- 
continuance and  dismissal  of  this  suit,  all  costs  that  have  accrued 
having  been  paid  by  plaintiffs.  Brooks  &  Cline,  Attys.  for  plain- 
tiffs." 

We  think  the  entry  by  plaintiffs*  attorneys  was  as  much  the  act 
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of  plaintiffs  as  if  they  have  made  it  in  person.     The  presumption  is 
that  it  was  authorized  by  them. 

The  result  of  our  conclusions  is  that  the  case  was  properly  on  the 
docket  of  the  District  Court  of  Wharton  County,  which  court  was 
the  proper  court  to  hear  and  determine  the  issues  involved  in  the 
petition,  and  that  the  discontinuance,  under  the  circumstances,  ended 
the  suit  for  all  purposes;  that  the  transfer  of  the  cause  to  Galveston 
Court  was  improper,  and  when  filed  there  it  was  in  contemplation 
of  law  without  legal  existence,  having  been  discontinued  in  Wharton 
County,  and  that  the  matter  set  up  in  reconvention  was,  under  the 
circumstances,  one  which,  in  contemplation  of  law,  was  an  original 
suit,  which  plaintiffs  had  the  right  to  have  tried  and  determined  in 
the  court  of  their  residence.     The  judgment  is  therefore  aflBrmed. 

Affirmed. 


J.  W.  Biggins  v.  Silas  Teiokey. 

Decided  May  29,   1907. 

1. — Conclusions  of  Fact  and  Law — Keqnest  for. 

In  the  absence  of  a  showing  in  the  record  that  no  request  was  made  upon 
the  trial  judge  to  file  conclusions  of  fact  and  law,  it  will  be  presumed  that  such 
conclusions  found  in  the  record  were  filed  in  compliance  with  a  request. 

2. — ^Exchange  of  Land — Speoiflo  Performance. 

In  a  suit  to  enforce  specific  performance  of  a  contract  for  the  exchange  of 
lands,  evidence  considered,  and  held  sufficient  to  justify  the  trial  court  in 
refusing  to  decree  a  specific  performance,  on  the  ground  of  misrepresentation 
as  to  value  on  the  pait  of  plaintiff. 


8. — Same — ^Requisites. 

In  order  to  require  a  court  of  equity  to  decree  a  specific  performance  of 
a  contract  for  the  exchange  of  lands  the  contract  must  be  reasonably  certain, 
unambiguous  and  based  upon  a  valuable  consideration;  it  must  be  perfectly 
fair  in  all  its  parts;  free  from  any  misrepresentation,  fraud,  mistake,  imposi- 
tion, or  surprise,  and  the  situation  of  the  parties  must  be  such  that  specific 
performance  will  not  be  harsh  or  oppressive. 

4. — Same— Statements  as  to  Value. 

Statements  of  value  made  by  the  owner  of  property  are  held,  as  a  general 
rule,  to  be  merely  expressions  of  opinion  and  not  binding.  But  when  such  state- 
ments are  made  by  one  occupying  a  position  of  trust  or  confidence,  or  by  one 
party  to  a  sale  who  assumes  to  have  special  knowledge  of  the  value  of  the 
property,  in  regard  to  which  the  other,  being  known  to  be  ignorant,  trusts  en- 
tirely to  the  good  faith  of  the  former,  it  is  proper  to  consider  such  representa- 
tions as  representations  of  fact. 

5. — ^Misrepresentation — Scienter. 

In  order  to  defeat  the  specific  performance  of  a  contract  on  the  ground  of 
misrepresentation  it  is  not  necessary  to  show  that  the  misrepresentation  was 
knowingly  made;  it  is  sufficient  that  the  statement  is  actually  untrue,  and 
misled  the  party  to  whom  addressed. 

Appeal  from  the  Sixty-first  district  Court,  Harris  County.     Tried 
below  before  Hon.  Norman  Q.   Kittrell. 

Oeorge  W.  Graves  and  John  0,  Tod,  for  appellant. — ^Misrepresen- 
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tatioDB  as  to  value  and  price  are  mere  matters  of  opinion,  are  not 
regarded  as  material,  can  not  be  relied  upon  by  the  purchaser,  and 
do  not  constitute  actionable  fraud.  Vamer  v.  Carson,  59  Texas, 
305;  Chicago,  T.  &  M.  Ry.  v.  Titterington,  84  Texas,  218;  Mitchell 
V.  Zimmerman,  4  Texas,  81;  Greer  v.  Young,  2  TJ.  C,  530;  Newton 
V.  Ganss,  7  Texas  Civ.  App.,  90.  (See  also  154  F.  S.,  625;  97  Fed. 
Rep.,  855;  61  Fed.  Rep.,  163;  14  Am.  &  Eng.  Encyclopedia  of  Lav, 
second  edition,  pages  41,  118  and  124.) 

Simpkins  on  Contracts  and  Sales,  chapter  26,  pages  121,  122, 
123  and  124,  and  authorities  there  cited. 

Representations  by  the  seller  as  to  the  value  and  price,  if  not 
made  with  such  direct  and  positive  statement,  and  such  intent  to 
deceive  as  entitles  the  buyer  to  rely  upon  them  as  the  assertion  of 
actual  facts,  are  not  material,  and  do  not  constitute  actionable  fraud, 
nor  entitle  the  buyer  to  equiteble  relief.  Chicago,  T.  &  M.  Ry.  t. 
Titterington,  84  Texas,  218;  Newten  v.  Ganss,  7  Texas  Civ.  App., 
90;  Cole  v.  Carter,  22  Texas  Civ.  App.,  458;  Kolp  v.  Specht,  11 
Texas  Civ.   App.,  689;  Davis  v.   Driscoll,  22  Texas  Civ.  App.,  15. 

L.  B.  Moody,  for  appellee. 

FLY,  Associate  Justice. — This  is  a  suit,  instituted  by  appellant, 
to  enforce  the  specific  performance  of  a  contract  for  the  exchange 
of  certain  lands  owned  by  appellant  in  Wharton  and  Fort  Bend 
Counties,  Texas,  for  land  of  appellee  in  San  Bernardino  County, 
California,  and  in  the  alternative  to  recover  damages  for  breach 
of  the  contract.  It  was  alleged  that  on  September  27,  1905, 
appellant  and  appellee  entered  into  a  written  contract,  which  was 
modified  on  January  6,  1906,  by  an  additional  agreement,  that  by 
the  terms  of  the  two  contracts  appellee  bound  himself  to  convey  to 
appellant  a  certain  orange  grove,  consisting  of  twenty  acres  of  land 
in  San  Bernardino  County,  California,  for  and  in  consideration  of 
the  conveyance  to  him,  by  appellant,  of  four  hundred  acres  of  land 
in  Fort  Bend  County,  Texas,  and  seven  hundred  and  eighty-three 
acres  of  land  in  Wharton  County,  Texas,  aggregating  eleven  hundred 
and  eighty-three  acres,  and  that  appellee  agreed  to  assume  an  in- 
debtedness of  nine  thousand  dollars  existing  on  the  Texas  land. 
The  lands  of  appellant  were  valued  in  the  contract  at  $29,300,  and 
the  California  land  at  $20,000.  By  the  modification  of  the  contract 
the  incumbrance  on  the  Texas  land  was  increased  $1,800  and  seventy- 
two  acres  of  land  were  added  to  the  amount.  A  failure  to  comply 
with  the  contract  was  alleged  and  specific  performance  prayed  for, 
and  in  case  that  could  not  be  enforced,  appellant  prayed  for  damages 
in  the  sum  of  fourteen  thousand  dollars.  Appellee  set  up  misrepre- 
sentations on  the  part  of  appellant  in  regard  to  the  value  of  the 
lands  in  Texas,  and  that  he  was  deceived,  misled  and  defrauded 
thereby,  and  he  prayed  for  a  rescission  of  the  contract.  The  cause 
was  tried  by  the  court,  without  a  jury,  and  jud^pnent  was  rendered 
against  appellant.  There  is  no  statement  of  facts  but,  although  it 
does  not  appear  that  he  was  requested  so  to  do,  the  court  filed  his 
findings  of  fact  an3  Jftw  which  appear  in  the  record. 
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"While  it  may  be  that  under  the  provisions  of  article  1333,  Revised 
Statutes,  the  trial  court  has  no  authority  to  file  his  conclusions  of  fact 
and  law  without  being  requested  to  do  so  by  one  of  the  parties,  and 
the  same  should  not  be  considered,  still  in  the  absence  of  a  showing 
in  the  record  that  he  was  not  requested  to  file  such  conclusions,  the 
presumption  will  be  indulged  that  the  court  filed  the  conclusions  of 
fact  and  law  because  he  was  requested  so  to  do.  This  is  said  for  the 
reason  that  it  is  the  contention  of  appellee  that  there  was  no  request 
to  file  the  conclusions  of  fact  and  law,  and  therefore  they  should 
not  be  considered.  Necessarily,  if  they  must  be  considered,  the  con- 
clusions of  fact  of  the  trial  judge  must  be  taken  as  those  of  this  court. 

The  court  found  that  the  parties  had  entered  into  the  contracts 
as  pleaded,  that  when  the  time  had  arrived  for  perf onnance '  of  the 
contract  neither  party  was  ready  to  close  the  deal  and  the  time  was 
postponed  until  February  3,  1906,  and  the  time  was  then  extended  for 
a  week  at  the  instance  and  request  of  appellee.  On  February  7,  1906, 
appellee  telegraphed  appellant  at  Waco,  Texas,  where  he  had  gone  on 
a  visit,  that  the  deal  must  be  closed  immediately,  and  appellant  took 
the  train  at  once  for  Houston,  and  instructed  his  agents  in  Wharton 
to  have  the  deeds  signed  and  sent  to  Houston  at  once,  and  the  deeds, 
properly  prepared,  reached  Houston  on  the  night  of  February  8,  1906. 
About  3  o'clock  P.  M.  on  that  date  appellee  met  appellant  on  the 
street  and  asked  him  if  he  was  ready  to  close  the  trade  and,  being 
answered  in  the  negative,  he  asked  appellant  if  he  would  be  ready  to 
close  on  the  next  day,  and  he  replied  he  was  not  sure  as  he  did  not 
know  whether  the  deeds  would  reach  Houston  that  night.  Appellee 
then  declared  the  deal  off  and  next  morning  when  appellant  placed  the 
deeds  in  a  bank,  according  to  the  terms  of  the  contract,  the  appellee 
declined  to  perform  his  part  of  the  contract.  Appellant  put  the  state- 
ment in  the  contract  that  his  lands  were  valued  at  $29,300  and  appellee's 
at  $20,000  and  the  court  on  that  subject  found  as  follows : 

^^The  defendant  stated  that  the  plaintiff  named  a  value  of  $25  per 
acre  as  the  fair  value  of  the  land  which  he  was  to  put  into  the  deal 
in  exchange  for  defendant's  California  property,  and  that  he  assured 
the  defendant  that  that  was  the  value  of  the  land,  and  that  the  trade 
was  made  upon  that  basis;  and  this  the  plaintiff  denies,  at  least  to 
the  extent  that  he  did  not  make  the  trade  upon  the  assurance  that  the 
land  was  worth  $25  an  acre,  that  he  did  not  warrant  it  to  be  worth 
that,  and  that  any  fact  arising  out  of  mathematical  calculation  showing 
or  appearing  to  show  any  statement  as  to  $25  an  acre  is  purely  a  coin- 
cidence. Upon  this  point,  whatever  may  be  the  legal  effect  to  be 
hereafter  stated,  I  am  constrained  to  conclude  that  $25  an  acre  for 
the  land  that  the  plaintiff  was  to  put  in  was  the  understanding,  and  was 
impressed  upon  the  mind  of  the  defendant ;  and  am  further  constrained 
to  conclude  that  he  proceeded  rather  upon  the  idea  of  an  exchange 
of  $20,000  worth  of  Texas  lands  for  $20,000  worth  of  California 
lands,  for  the  following  reasons: 

*Tirst:  The  lands  are  valued  by  plaintiff  in  the  contract  at 
$29,300,  and  the  incumbrance  thereon,  when  the  contract  was  made, 
was  $9,000,  and  the  defendant  was  to  pay  in  addition  $300  in. oranges, 
and  if  the  incumbrances  and  oranges  be  deducted  •  it  leaves   a  net 
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value  of  the  land  at  $20,000;  and  plaintiff  himself  testifies  tliat  the 
orange  grove  of  defendant  is  worth  on  the  market  twenty  thousand 
dollars  ($20,000). 

'^Second:  If  the  nnmber  of  acres  of  land,  1183,  be  multiplied  bj 
25,  the  product  is  within  $275  of  the  $29,300  value  put  npon  thle 
land  in  the  contract. 

^Third:  When  the  72  acres  excess  in  the  Northington  survey 
was  discovered,  which  discovery  gave  the  defendant  that  mnch  more 
land,  than  he  had  contracted  to  buy,  that  land  was  put  in  at  $1,8009 
which  is  exactly  $25  an  acre. 

'^Fourth:  The  defendant's  property  in  California  is  put  in  at 
$20,000,  valued  at  that,  with  a  $3,000  incumbrance  upon  it,  but 
he  pays  $3,000  in  money  and  in  oranges,  or  contracts  to  do  so, 
which  offsel^  the  incumbrance  and  enables  the  plaintiff  to  pay  it 
off,  thereby  leaving  his  (defendant's)  land  net  $20,000  as  against 
plaintiff's  land. 

'1  conclude  from  the  testimony  of  the  plaintiff  himself  as  sup- 
porting his  own  allegations,  that  the  lands  are  really  worth,  fairly 
on  the  market  about  $16,000  and  the  incumbrance  upon  iheat  is 
about  $10,800  leaving  the  net  value  something  less  than  $6,000. 

'Concerning  the  relations  that  the  parties  bore  to  each  other  and 
the  means  of  knowledge  possessed  by  each,  I  find  that  the  plaintiff 
was  engaged  on  rather  a  large  scale  in  handling  Texas  lands,  and 
that  he  had  been  over  the  lands  which  he  was  to  put  into  the  deal, 
the  title  to  which,  however,  was  in  another  party  who  owned  tiie 
lands  and  owed  the  money  on  them.  I  find  that  the  defendant  is  an 
old  man  who  lives  in  California  and  is  engaged  in  raising  oranges; 
that  some  four  years  ago  he  bought  some  land  near  Fairbanks,  in 
Harris  County,  Texas,  a  station  on  the  Central  Bailroad  some  12 
or  15  miles  north  of  Houston,  and  that  he  had  bought  some  land 
at  one  time  in  Louisiana,  but  that  he  had  never  seen  the  lands  in- 
volved in  this  action  until  just  before  the  contract  was  made,  when 
he  went  over  part  of  them  in  a  buggy  and  saw  a  part  of  them  from 
a  train  as  he  passed,  and  he  did  not  see  the  lands  any  more  from 
that  time  until  he  declared  the  contract  at  an  end. 

*T!  do  not  find  it  necessary  to  state  a  conclusion  that  the  plaintiff 
intended  to  defraud  or  overreach  the  defendant,  but  from  all  the 
facts  and  circumstances  in  evidence  I  am  led  to  the  conclusion, 
after  as  careful  reflection  as  I  possibly  could  give  to  it,  that  the 
plaintiff  made  upon  the  mind  of  the  defendant,  by  his  actions  and 
assertions  and  the  contract  made  with  him,  the  impression  that  Hie 
land  was  worth  $25  an  acre,  and  that  the  defendant  relied  upon  thai 
statement,  and  so  relying  upon  it  was  induced  to  enter  into  the 
agreement,  and  that  he  did  not  have  the  knowledge  of  the  value  of 
the  lands  in  Texas  that  the  plaintiff  had;  and  that,  while  four 
months  elapsed  between  the  making  of  the  contract  and  the  all^;ed 
final  breach,  yet  there  seems  to  have  been  nothing  to  indicate  to  tiie 
defendant  that  the  lands  were  not  worth  what  they  were  put  intD 
the  contract  at,  and  nothing,  so  far  as  I  can  see,  to  put  him  npon 
inquiry,  and  I  must  inter  that  a  knowledge  of  wliiBit  the  actad 
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values  were^  was  disclosed  first  when  this  suit  was  bronght^  on  the 
day  that  he  first  dfeelined  to  carry  ont  the  contract. 

*TTie  plaintiff  testifies  that  the  defendant's  lands  in  California, 
20  acres  of  oranges,  is  worth  $20,000,  but  that  the  lands  he  puts 
into  the  deal,  or  the.  title  to  which  he  was  to  cause  to  be  delivered 
to  the  defendant,  while  valued  in  the  contract  at  $29,300  was  really 
worth  only  about  $16,000,  and  that  the  value  named  for  it  in  the 
contract  was  only  a  "trading'^  value;  but,  from  the  fact  that  de- 
fendant's land  is  put  in  at  its  actual  value,  and  for  the  reasons 
heretofore  given  as  to  my  conclusions  as  to  the  $25  an  acre  feature, 
I  can  reach  no  other  conclusion  but  that  both  bodies  of  land  were 
put  in,  both  the  California  and  the  Texas  lands,  and  were  under- 
stood to  be  put  in  by  the  parties  at  their  market  value.  I  can  see 
no  distinction  between  that  statement  in  the  contract  and  any  other 
statement  of  fact  in  if 

The  trial  judge  concluded  in  effect  as  a  matter  of  law  that  appel- 
lant had  misrepresented  the  value  of  his  lands  to  appellee  and  had 
thereby  led  him  into  entering  into  the  contract  and  that  the  same 
should  not  be  enforced. 

While  the  trial  court  treats  appellant's  representations  quite  ten- 
derly and  says  that  it  is  unnecessary  "to  state  a  conclusion  that 
plaintiff  intended  to  defraud  or  overreach  the  defendant,^'  yet  his 
finding  that  appellant  swore  that  the  lands,  which  he  valued  at 
$29,300  in  the  contract  and  which  he  had  represented  to  appellee  to 
be  worth  that  sum,  were  worth  only  $16,000,  and  that  appellee's 
orange  grove  was  worth  $20,000  can  lead  to  no  other  conclusion. 
Appellant  knew  when  he  represented  the  value  of  his  lands  to  be 
$29,300,  that  it  was  only  $16,000,  and  the  representation  could 
have  been  made  for  but  one  purpose,  and  that  was  to  deceive  the 
unwary  old  man  from  California. 

A  suit  to  compel  specific  performance  of  a  contract  falls  under 
the  exclusive  jurisdiction  of  a  court  of  equity,  and  must  be  governed 
by  the  same  general  rules  which  prevail  in  the  administration  of  all 
equitable  remedies.  The  right  to  the  remedy  depends  upon  certain 
conditions,  elements  and  incidents  such  as  that,  the  contract  must  be 
reasonably  certain,  unambiguous  and  based  upon  a  valuable  con- 
sideration; it  must  be  perfectly  fair  in  all  its  parts;  free  from  any 
misrepresentation,  misapprehension,  fraud,  mistake,  imposition,  or 
emrprise,  and  the  situation  of  the  parties  must  be  such  that  specific 
performance  will  not  be  harsh  or  oppressive.  Pomeroy^s  Eq.  Jur., 
1405.  The  statement  of  these  rules  shows  that  a  weaker  case  is 
sufiicient  to  defeat  specific  performance  than  to  enforce  the  remedy. 
And  in  such  cases  the  party  invoking  the  equitable  remedy  must 
come  into  the  court  with  clean  hands. 

Appellant  has  come  into  a  court  of  equity  to  enforce  the  specific 
performance  of  a  contract  entered  into  by  appellee  to  convey  certain 
land,  owned  by  him,  to  appellant,  in  consideration  of  the  conveyance 
to  him  of  certain  lands  owned  by  appellant.  He  is  asking  of  a 
court  of  equity  that  appellee  be  compelled  to  convey  to  him  an  or- 
ange grove,  which  he  admits  is  worth  $20,000,  and  pay  for  him 
$10,800  in  money,  and  in  consideration  for  such  conveyance  and  the 


574  Texas  Civil  Appeaus  Beports,  Vol.  46.  [May, 

payment  of  said  money,  he  tenders  a  deed  to  lands  which  he  alleges 
and  proves  are  worth  about  $16,000  and  agrees  to  assume  an  inetim- 
brance  on  the  orange  grove  of  $3,000.  The  mere  statement  of  the 
proposition  shows  how  utterly  unfair,  unjust  and  unconscionable  it 
is,  and  brings  it  fairly  within  the  category  of  those  contracts  which  a 
court  of  equity  will  not  enforce.  The  burden  rested  upon  appellant 
to  show  that  under  the  circumstances  specific  performance  would  be 
just  and  equitable,  and  that  it  would  not  be  hard  and  oppressive  on 
appellee.  The  court  did  not  abuse  the  discretion,  that  rests  with  a 
court  of  equity  in  such  cases,  in  refusing  to  compel  specific  perform- 
ance of  the  contract.  Miles  v.  Dover  Iron  Co.,  125  N.  Y-,  294; 
Stokes  V.  Stokes,  155  N.  Y.,  581. 

Statements  of  value  made  by  the  owner  of  property  are  held,  as 
a  general  rule,  to  be  merely  expressions  of  opinion  and  not  binding 
on  those  who  make  them.  There  is  some  diversity  of  opinion  upon 
the  effect  of  representations  concerning  value,  but  it  is  safe  to  say 
that  the  rule  that  representations  of  value  will  not  be  considered  by 
courts  is  not  without  its  exceptions.  For  instance,  in  case  such  rep- 
resentations are  made  by  a  person  holding  a  position  of  trust  or 
confidence,  or  by  one  party  to  a  sale  who  assumes  to  have  special 
knowledge  of  the  value  of  the  property,  in  regard  to  which  value  the 
other,  being  known  to  be  ignorant,  trusts  entirely  to  the  good  faith 
of  the  former,  it  is  proper  to  consider  such  representations  in  the 
same  way  that  representations  as  to  facts  are  treated.  Newton  v. 
Ganss,  7  Texas  Civ.  App.,  90;  Miller  v.  Barber,  66  N.  Y.,  563. 

The  matter  is  thus  stated  by  Mr.  Pomeroy:  '^Wherever  a  party 
states  a  matter,  which  might  otherwise  be  only  an  opinion,  and  does 
not  state  it  as  the  mere  expression  of  his  own  opinion,  but  affirms 
it  as  an  existing  fact  material  to  the  transaction,  so  that  the  other 
party  may  reasonably  treat  it  as  a  fact,  and  rely  and  act  upon  it 
as  such,  then  the  stai'^ement  clearly  becomes  an  affirmation  of  fact 
within  the  meaning  of  the  general  rule,  and  may  be  a  fraudulent 
misrepresentation.  The  statements  which  most  frequently  come 
within  this  branch  of  the  rule  are  those  concerning  value."  The 
rule  thus  stated  is  fortified  by  numerous  cases,  among  the  number 
being  Haygarth  v.  Wearing,  L.  R.  12  Eq.  320,  in  which  it  is  said: 
"Independently  of  any  fiduciary  relation,  this  court  holds  that  a 
person  obtaining  a  conveyance ,  of  real  estate  on  the  faith  of  certain 
representations,  which  are  afterwards  shown  to  be  untrue,  must 
submit  to  have  the  conveyance  treated  as  fraudulent  and  void  against 
the  person  deceived.  In  this  case  the  representation  that  he  made  to 
her  was,  that  the  value  of  what  she  had  to  sell  was  about  one  hundred 
pounds.  This  was  not  a  mere  purchaser's  assessment  (i.  e.,  estimate 
or. opinion),  but  a  deliberate  statement  made  to  her  by  a  person  hav- 
ing full  knowledge,  which  statement  was  asked  by  her  for  her  guid- 
ance in  the  transaction  and  was  acted  upon  by  her  in  reliance  on  its 
good  faith  and  honesty."  The  facts  found  by  the  trial  court  bring 
ttiis  case  clearly  within  the  purview  of  the  law  as  stated  in  the  fore- 
going quotation. 

Appellant  invokes  the  test  of  whether  the  facts  would  entitle  ap- 
pellee to  a  rescission  of  the  contract,  but  that  is  not  the  test,  but 
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the  issue  is^  has  appellant  shown  himself  entitled  to  a  specific  per- 
formance of  the  contract  under  the  well  established  rules  of  equity? 
Sas  appellant  shown  a  perfectly  fair  contract  free  from  misrepresen- 
tation, fraud  or  misapprehension,  that  does  not  evidence  an  un- 
conscionable or  hard  bargain,  and  that  is  not  in  its  performance 
oppressive  upon  appellee?  Has  he  come  doing  equity  at  the  same 
time  that  he  is  seeking  equity,  and  has  he  come  into  court  with 
clean  hands?  It  can  not  be  said  that  a  contraot  is  fair  where  it  has 
been  induced  by  false  representations,  and  it  can  not  be  said  that 
it  would  not  be  unconscionable  and  unjust  to  force  appellee  who  was 
induced  by  such  false  representations  to  sign  the  contract,  to  give  up 
property  worth  $20,000  for  property  worth,  with  its  incumbrances, 
perhaps  one-fourth  of  that  sum. 

The  effect  of  the  conclusions  of  fact  of  the  trial  court  was  to 
establish  fraud  and  misrepresentation  in  regard  to  the  value  of  the 
land,  and  appellant  should  not  complain  that  the  judge  did  not  use 
as  strong  terms  as  might  have  been  appropriate  in  designating  the 
acts  established  by  the  facts.  He  did  find  that  appellee  was  an 
old  man  who  lives  in  California,  that  he  did  not  have  the  knowledge 
of  the  value  of  Texas  land  possessed  by  appellant,  who  is  a  large 
dealer  in  Texas  lands  and  was  acquainted  with  the  value  of  the  lands 
named  in  the  contract,  that  appellant  caused  appellee  to  believe  that 
the  land  was  worth  $25  an  acre,  and,  relying  upon  the  representa- 
tions of  appellant,  he  had  entered  into  the  contract.  The  trial  judge 
concluded  from  all  the  facts  that  specific  performance  should  not 
be  enforced,  and  in  the  absence  of  a  statement  of  facts  we  must  pre- 
sume that  conclusion  is  sustained  by  the  facts.  No  complaint  is 
made  as  to  the  refusal  of  the  court  to  allow  any  damages  for  breach 
of  the  contract. 

There  is  no  merit  in  the  contention  of  appellant  that  in  order 
to  invalidate  a  contract  on  the  ground  of  misrepresentation  it  must 
appear  that  it  was  made  with  intent  to  deceive.  That  contention  is 
thus  answered  by  Mr.  Pomeroy:  "In  setting  up  a  material  misrepre- 
sentation to  defeat  the  specific  performance  of  a  contract,  the  ele- 
ment of  a  scienter,  of  knowledge,  of  belief  with  or  without  rea- 
sonable grounds,  or  of  intent,  is  wholly  unnecessary  and  immaterial. 
So  far  as  this  most  essential  element  of  a  fraudulent  misrepresenta- 
tion is  concerned,  it  is  sufficient  to  defeat  a  specific  performance  that 
the  statement  is  actually  untrue  so  as  to  mislead  the  party  to  whom 
it  is  addressed;  the  party  making  it  need  not  know  of  its  falsity,  nor 
have  any  intent  to  deceive;  nor  does  his  belief  in  its  truth  make  any 
difference.*'  Eq.  Jur.,  section  889.  The  decision  in  such  cases  does 
not  turn  on  the  question  of  knowledge  or  intent,  but  is  based  on  the 
fact  of  the  other  party  having  been  misled.  Appellee  was  just  as 
badly  deceived  by  the  misrepresentation  though  made  with  implicit 
and  confiding  faith  in  its  truth,  as  he  would  have  been  had  it  been 
with  the  vilest  motives. 

We  conclude  that  there  is  no  error  bx  the  judgment  and  it  will  be 
afiSrmed. 

Affirmed. 
Writ  of  error  refused. 
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Beaumont  Traction  Company  v.  State  of  Texas. 

Decided  May  29,   1907. 

fttreet  Eailways — ^Aot  Construed. 

The  Act  of  1903,  General  Laws,  page  178,  requiring  street  railways  to 
provide  their  cars  with  vestibules  for  the  protection  of  their  moiormen,  held 
to  be  a  police  regulation,  within  the  police  power  of  the  State  and  not  in 
violation  of  any  provision  of  the  United  States  Constitution. 

Appeal  from  the  District  Court  of  Jefferson  County.  Tried  be- 
low before  Hon.  L.  B.  Hightower,  Jr. 

Chester  &  Da  Ponte,  for  appellant. — The  statute  nnder  considera- 
tion does  not  fix  the  penalties  provided  for  with  sufficient  certainty. 
It  prescribes  a  certain  penalty  for  each  offense  without  prescribing 
in  what  the  offense  consists.  Houston,  E.  &  W.  Ry.  Co.  t.  Campbell, 
91  Texas,  557;  Texas  &  P.  Ey.  Co.  v.  Barrow,  77  S.  W.  Rep.,  643; 
2  Suth.  St.  Con.,  p.  963;  Ex  parte  McNulty,  11  Am.  St.  Rep.,  257; 
Commonwealth  v.  Keniston,  5  Pick.,  420;  Chicago  ft  Alton  Ry.  v. 
People,  67  111.,  27;  Randolph  v.  State,  9  Texas,  521;  Johnston  ?. 
State,  100  Ala.,  32;  State  v.  Ashbrook,  77  Am.  St.  Rep.,  765;  State 
V.  West  Side  St.  Ry.  Co.,  47  S.  W.  Rep.,  959;  Louisville  ft  N.  By. 
Co.  V.  Commonwealth,  19  Fed.  Rep.,  679;  Louisville  ft  N.  Ey.  Co. 
V.  Com.  of  Tenn.,  33  L.  R.  A.,  209;  Matthews  v.  Murphy,  63  S. 
W.  Rep.,  785;  State  v.  Whitaker,  60  S.  W.  Rep.,  1068;  Parks  t. 
Nashville,  C.  &  St.  L.  Rv.  Co.,  49  Am.  Rep.,  655;  art.  1,  sec  13, 
Const,  of  Texas;  Pickle  v.  Pinley,  91  Texas,  487. 

That  the  petition  must  show  definitely  the  facts  entitling  plain- 
tiff to  the  penalty.  See  Schloss  v.  Atchison,  T.  &  S.  P.  Bv.,  So 
Texas,  601;  Texas  &  P.  Rv.  Co.  v.  Wood,  23  S.  W.  Rep.,"  744; 
Texas  &  P.  Ry.  Co.  v.  Langsdale,  30  S.  W.  Rep.,  681;  16  Enc.  PI. 
and  Pr.   275  et  seq. 

The  cases  cited  are  also  typical  of  the  strict  construction  to  be 
applied  to  a  penal  act. 

(7.  TF.  Howth  and  Blmn,  Howth  dk  Adams,  for  appellee. 

NEILL,  Associate  Justice. — ^This  suit  was  brought  by  the  State 
of  Texas  against  the  Beaumont  Traction  Company,  a  corporation 
operating  a  line  of  electric  street  railway  in  the  city  of  Beaumont, 
Jefferson  County,  Texas,  to  recover  the  penalty  denounced  by  sec- 
tion 2  of  the  Act  of  April  3,  1903  (28  Leg.,  p.  178),  for  operating 
upon  its  lines  an  electric  car,  other  than  a  train  car  attached  to 
motor  cars,  during  the  period  beginning  November  15,  and  ending 
March  15,  without  having  the  forward  end  of  such  car  provided  with 
a  screen  or  vestibule  such  as  to  fully  protect  the  motonnan,  or  other 
person  directing  the  motive  power  by  which  such  car  was  propelled, 
from  wind  and  storm;  it  having  been  alleged  in  the  petition  that 
such  car  was  operated  by  defendant  on  January  22,  1906,  at  a  time 
when  there  were  no  excursionists  visiting  the  city. 

The    defendant   answered   by   a   general    demurrer,    special   excep* 
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tions  to  the  petition  and  a  general  denial.  The  case  was  tried  with- 
out a  jury  and  judgment  rendered  in  favor  of  the  State  for  one 
hundred   dollars. 

The  petition  alleged  all  the  essential  facts  necessary  to  show  a 
violation  of  the  statute  under  which  the  action  was  brought,  and 
negatived  every  fact  which  would  exempt  the  defendant  under  the 
Act  from  the  penalty  denounced  for  its  infraction.  The  findings  of 
fact  by  the  trial  court  (which  we  adopt)  fully  sustain  every  essen- 
tial alle^tion  in  the  petition;  and  as  the  Act  under  which  the  suit 
was  brought  was  clearly  within  the  legislative  power  of  the  State; 
and  it  being  a  police  regulation  not  inhibited  by  or  in  violation  of 
any  provision  of  the  United  States,  the  appellee's  petition  was  not 
obnoxious  to  the  general  demurrer,  or  any  of  the  special  exceptions 
urged  against  it  Therefore,  we  overrule  all  the  assignments  of  error, 
which  complain  of  the  court's  not  sustaining  defendant's  demurrer 
and  exceptions  to  plaintiff's  petition,  and  of  the  insufficiency  of  the 
evidence  and  findings  of  the  trial  court  to  support  the  judgment. 

Affirmed. 

ON  REHEARING. 

While  complaint  is  made  of  the  brevity  of  our  opinion,  we  can 
perceive  no  reason  why  we  should  say  more,  unless  it  be  to  refer  to 
the  case  of  State  v.  Whitaker,  160  Mo.,  69,  60  S.  W.  Rep.,  1068, 
which  involves  the  construction  of  a  similar  statute  and  decides, 
as  we  have,  the  questions  involved  in  this  case  after  fully  discussing 
them.     The  motion  is  overruled^ 

Overruled. 

Writ  of  error  refused. 


Jacob  Doeppenschmidt  v.   International  &  Great  Northern 

Bailroad  Company. 

Decided  May  30,  1907. 

1.— Johnson  Grass — ^Pleadingr. 

The  allegations  of  a  petition  seeking  damages,  actual  and  exemplary,  for 
injuxy  to  plaintiff's  premises  by  Johnson  Grass  permitted  to  mature  on  the 
premises  of  a  railway  company  and  to  spread  by  washing  over  plaintiff's  land, 
are  held  to  present  the  facts  with  sufficient  particularity  as  against  special  ex- 
ceptions. 

2. — Same — Constitiitional  Law — Case  Ovemiled. 

The  statute  on  the  subject  of  Johnson  Grass  permitted  to  mature  on  and 
spread  from  the  premises  of  a  railway  is  held  constitutional,  following  the  rul- 
ing herein  on  certified  question  (100  Texas,  632),  and  overruling  Gulf,  C.  & 
S.  F.  Ry.  Co.  V.  Stokes,  91  5.  tV.  Rep.,  328. 

Appeal  from  the  District  Court  of  Comal  County.     Tried  below 
before  Hon.  L.  W.  Moore. 

F.  J.  Mater,  for  appellant. — ^The  Johnson  Qrafls   Statute,   so  far 
as  it  prohibits  Johnson   grass  and  fixes  penalties   and   damages,   is 
VoL  XLVL  dvU— 37. 
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embraced  in  the  subject  of  the  Act.  That  part  of  the  statute  which 
permits  a  person  to  recover  "such  additional  sum  as  he  may  have 
been  damaged"  by  reason  of  Johnson  grass  maturing  or  going  to 
seed  on  the  right  of  way,  is  embraced  in  the  subject  of  the  Act  and 
is  constitutional.  The  title  of  the  statute  is  an  Act  to  prohibit  matur- 
ing Johnson  grass  seed.  Texas  Laws  of  1901,  283;  Texas  Const, 
art.  ni,  sec.  35;  Giddings  v.  San  Antonio,  47  Texas,  548;  Stone 
V.  Brown,  54  Texas,  330;  Ex  parte  Mabry,  5  Texas  Crim.  App.  93; 
Johnson  v.  State,  9  Texas  Crim.  App.,  249;  Sun  Mut  Ins.  Co.  v. 
New  York,  4  Seld.,  241;  Cooley  on  Const.  Lim.  (4th  ed.),  176; 
Tadlock  v.  Eccles,  20  Texas,  783;  Durein  v.  Pontions,  34  Kani, 
353;  Werner  v.  Edmiston,  24  Kans.,  147;  Gavle  v.  Owen,  83  Ky., 
61;  Flower  v.  Witkovsky,  69  Mich.,  371;  People  v.  Lanning,  73 
Mich.,  284;  Poffenbarger>.  Smith,  27  Xeb.,  788;  Commonwealth  v. 
Watson,  2  Pa.  Dist,  526;  Blumenthal  v.  Huerter  (HI.),  3  N.  R 
Bep.,  425. 

The  court  erred  in  sustaining  the  defendant's  first  special  excep- 
tion, because  the  allegations  in  plainti£Ps  pleadings  show  negligoice 
on  part  of  the  defendant. 

8.  R.  Fisher,  J.  H.  Tdllichet  and  S.  IF.  Fisher  (N.  A.  SiednuM 
and  J.  M,  King,  of  counsel),  for  appellee. — ^The  Act   of  April  18, 
1901,  entitled  "An   Act  to  prohibit  railroad   and  railway  companies 
or  corporations  in  this  State  from  permitting  Johnson  grass  or  Rna- 
sian  thistles  from  going  to  seed  upon  their  right  of  way,  and  fixing 
a  penalty,'*  is  unconstitutional   insofar  as  the  same  purports  or  at- 
tempts to  authorize  the  recovery  of  damages  in  addition  to  the  penalty 
fixed   therein,   the   subject   of   damages   not   being   expressed   in  tiie 
caption   of  the   Act,   as   required  by   the   Constitution   of   the  State. 
Plaintiff  was  therefore  without  right  to  recover  damages  alleged  to 
have  been  caused  by  Johnson  grass;  and  the  general   demurrer  wm 
properly    sustained.      International    &   Q.    N.    B.    B.    Co.    v.   B.   B. 
Commission,  99  Texas,  332 ;  Gulf,  C.  &  S.  F.  By.  Co.  v.  Stokes,  91 
S.  W.  Bep.,  328;  San  Antonio  &  A.  P.  By.  Co.  v.  Bums,  99  Texas, 
154;  State  v.  Baum,  33  La.  Ann.,  981;  Walker  v.  State,  49  Ala., 
329;  Carr  v.  Thomas,  18  Pla.,  736;  Ex  parte  Thomason,  16  NA., 
238;  Davey  v.  Buffell,  162  Pa.,  443;  Fidelity  Co.  v.  Shenandoah  V. 
Bv.  Co.,  86  Va,  1;  In  re  Goode,  3  Mo.  App.,  226;  Pierie  v.  Phila^ 
delphia,  139  Pa.,  573;  Gackenbach  v.  Lehigh  County,  166  Pa.,  448; 
Mewherter  v.   Price,   11   Ind.,   199;   State   v.   Pierson,  44  La.  Ann., 
90;  Fidelity  Insurance  Co.   v.   Shenandoah  Iron  Co.,  42   Fed.  Bep., 
372;   Bandolph   v.   Builders   Supply  Co.,   106   Ala,,   501;   Appeal  of 
Dorsey,  72  Pa.,  192 ;  McKeever  v.  Victor  Oil  Co.,  9  Pa.  Co.  Ct.  B., 
284;   Mayer  v.   Gahalin,   5   Sawv.,   35S;  Van  Houten  v.   People,  28 
Colo.,  53 ;  Savannah.  F.  &  W.  By.  Co.  v.  Geierer,  21  Fla.,  669,  58 
Am.   Bep.,    697;   Wilkerson   v.   Belknap   Sav.   Bank,   52   Kan.,  718; 
Norman  v.  Curry,  27  Ark.,  440;  Taylor  v.  Kirbv,  31  HI.  App.,  658; 
City  of  Chicago'  v.  Beck,  44  El.  App.,  47;  State  ex  rd.  Hixon  ▼. 
Shofield,   41   Mo.,   39;   Smails   v.   White,   4   Neb.,   353;   Webster  ▼. 
Powell,  36  Fla.,  703;  National  Bank  of  Ausrusta  v.  Southern  Poroe- 
Iain  Mfg.  Co.,  55  Ga.,  36;  Johnson  y.  Jones^  87  Oa^  85;  Chiles  f. 
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Munroe,  61  Ky.  (4  Mete.),  72;  Niles  v.  Schoolcraft  Circuit  Judge, 
102  Mich.,  328;  Sheasley  v.  Keens,  48  Neb.,  67;  Falkner  v.  Borland, 
54  N.  J.  Law  (25  Vroom),  409;  Ex  parte  Gayles,  108  Ala.,  514; 
Dempsey  v.  State,  94  Ga.,  766;  Foley  v.  State,  9  Ind.,  363;  Gilles- 
pie V.  State,  9  Ind.,  380;  Byrne  v.  State,  47  Ind.,  120;  State  v. 
Demouchet,  40  La.  Ann..  205;  In  re  Snyder,  108  Mich.,  48;  State 
V.  Silver,  9  Nev.  227. 

KEY,  Associate  Justice. — This  appeal  involves  the  correctness 
of  rulings  of  the  trial  court  in  sustaining  a  general  demurrer  and 
certain  special  exceptions  to  the  plaintifiPs  petition.  Omitting  cer- 
tain formal  parts,  the  petition  reads  as  follows: 

"The  plaintiff,  Jacob  Doeppenschmidt,  is  now  and  for  many  years 
has  been  the  owner  and  possessor  in  fee  simple  of  a  farm  of  about 
600  acres  of  land  in  Comal  County,  Texas,  about  two  miles  south- 
west of  the  town  of  Hunter,  which  farm  is  known  as  the  Doeppen- 
schmidt farm.  A  portion  of  said  farm  is  in  pasture  and  a  por- 
tion of  said  farm  is  in  fields,  in  a  high  state  of  cultivation,  and 
used  for  agricultural  purposes,  and  the  railroad,  which  is  owned  and 
operated  by  the  defendant,  extends  through  said  farm.  On  the  said 
cultivated  farm  land  the  plaintiff  has  94  acres  situated  on  the  south- 
west side  of  the  I.  &  G.  N.  K.  B.  track  and  right  of  way,  and  is 
in  two  fields.  One  of  said  fields  contains  30  acres  and  is  bounded 
on  the  northwest  by  the  I.  &  G.  N.  R.  R.  right  of  way,  on  the  north- 
east by  the  C.  Sheinlander  land,  on  the  southeast  by  the  Weiss  land, 
and  on  the  southwest  by  the  Crawford  land.  The  other  field  con- 
tains sixty-four  acres  and  is  bounded  on  the  southwest  by  the 
old  Nacogdoches  road,  and  on  the  southwest  by  the  aforesaid  C.  Rhein- 
lander  land,  and  on  the  northwest  by  the  I.  &  G.  N.  R.  R.  right 
of  way.  That  the  said  two  fields  contain  94  acres  of  rich  black  land 
in  a  high  state  of  cultivation,  in  which  large  crops  of  agricultural 
products  could  heretofore  be  raised,  and  were  nearly  level,  with  a 
very  slight  slope.  The  said  94  acres  of  land  were  of  the  reasonable 
market  value  and  of  the  real  value  of  $75  an  acre  before  it  was 
injured  and  damaged  by  the  defendant  railroad  company  as  here- 
after stated,  and  if  it  were  not  for  said  injuries  and  damages  it  would 
still  be  of  the  real  and  market  value  of  $75  an  acre,  and  that  on 
account  of  and  since  said  injury  and  damage,  said  land  is  worth  in 
real  and  market  value  less  than  $20  an  acre. 

'The  defendant's  said  right  of  way  is  about  100  feet  wide,  and 
at  the  places  where  it  adjoins  said  two  fields  and  continuously  for 
many  miles  on  each  side  of  said  fields,  the  said  right  of  way  is 
thickly  covered  with  Johnson  grass  and  other  injurious  weeds  and 
the  defendant  I.  &  G.  N.  R.  R.  Co.,  has  wrongfully,  carelessly  and 
negligently  caused  and  permitted  said  right  of  way  to  grow  up  and 
become  full  of  Johnson  grass  and  other  injurious  weeds,  and  it 
was  on  the  right  of  way  of  said  I.  &  G.  N.  R.  R.  Co.  that  John- 
son grass  first  got  a  start  in  that  section  of  the  country,  all  of  which 
the  defendant  and  its  officers  knew,  and  by  the  exercise  of  ordinary  care 
could  have  known.  The  said  I.  &  G.  N.  R.  R.  Co.  wrongfully, 
carelessly  and  negligently  permitted  and  still  permits  the  said  John- 
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son  grass  and  other  injurious  weeds  to  mature  and  go  to  seed  on 
its  right  of  way  contiguous  to  plaintiff's  said  fields  and  for  several 
miles  on  each  side  thereof  which  it  owns  and  controls,  and  the 
plaintiff  Jacob  Doeppenschmidt  did  not  and  does  not  permit  John- 
son grass  to  mature  or  go  to  seed  upon  his  said  land,  which  was 
free  from  Johnson  grass  and  other  injurious  weeds  until  said  fields 
of  plaintiff  were  caused  to  become  infested  therewith  as  herein  stated. 
That  before  the  defendant's  railroad  was  built  the  water  did  not 
gather  and  flow  over  the  plaintiff's  said  fields  as  at  present,  and 
tiiat  said  flooding  of  the  plaintiff's  land  is  caused  by  the  constrociion 
of  said  railroad  and  the  improper  construction  of  the  ditches. 

"That  until  a  few  years  ago  there  were  ditches  on  the  defendant's 
right  of  way  along  the  side  of  the  track  where  said  two  fields  were 
situated,  and  that  said  ditches  were  there  for  many  years  and  cai<- 
ried  the  water  from  along  the  right  of  way  to  creeks  and  ravines^ 
so  that  the  said  water  did  not  flow  over  the  said  fields  of  plain- 
tiff.  The  defendant  I.  &  Q.  N.  S.  B.  Co.,  its  agents  and  servants 
wrongfully,  carelessly  and  negligently  caused  and  permitted  said 
ditches  on  said  right  of  way  along  said  fields  to  become  filled  up 
and  obstructed,  so  that  said  ditches  will  still  collect  the  water  ttJ- 
gether  from  said  right  of  way  in  a  manner  to  become  filled  with 
seeds  and  roots  of  Johnson  grass  and  other  injurious  weeds,  but  so 
that  the  said  water  can  not  flow  off  in  said  ditches  to  creeks  and 
ravines  as  it  formerly  did,  and  so  as  to  cause  it  to  flow  over  the 
plaintiff's  said  fields  and  deposit  the  seed  and  roots  of  Johnson  grass 
and  other  injurious  weeds  all  over  the  plaintiff's  said  fields,  so  that 
the  same  will  grow  thereon;  all  of  which  did  not  occur  before  the 
said  railroad  was  built  or  after  it  was  built  and  before  the  said 
ditches  were  permitted  or  caused  to  be  filled  up  by  the  defendant 
I.  &  0.  iN".  B.  B.  Co.,  its  agents  and  servants.  The  defendant,  L  & 
G.  N".  B.  B.  Co.,  its  agents  and  servants,  wrongfully,  carelessly  and 
negligently  threw  dirt,  rocks  and  rubbish  into  said  ditches  and 
dammed  and  filled  them  up  in  several  places,  so  as  to  turn  the  water 
from  its  fiow  along  the  right  of  way  over  and  onto  the  plaintiPs 
said  two  fields,  so  that  the  said  water,  carrjdng  seeds  and  roots  of 
Johnson  grass  and  other  injurious  weeds,  spread  over  said  entire 
fields  and  deposited  the  said  seed  and  roots  thereon.  The  said 
water  comes  from  the  rains  that  fall  on  the  defendant's  right  of 
way,  where  the  same  is  covered  all  over  with  Johnson  grass  and 
other  injurious  weeds,  and  gathers  and  carries  the  said  seeds  and 
roots  as  it  spreads  over  plaintiff's  fields.  That  in  this  way,  especially 
during  the  latter  part  of  1903  and  early  part  of  1904,  the  said  two 
fields  have  been  made  so  foul  with  Johnson  grass  and  other  injnrions 
weeds,  especially  Johnson  grass,  so  that  it  is  impossible  to  kill  it 
out  any  more,  and  so  as  to  make  said  fields  practically  worthless  for 
farming  purposes.  Johnson  grass  is  a  very  pernicious  weed,  whidi 
has  the  appearance  of  grass,  and  which  grows  in  the  fields  so  rank 
that  it  can  hardly  be  kept  down  by  cultivation,  and  has  such  a  de- 
pressing effect  on  crops,  that  good  crops  can  not  be  grown  on  land 
infested  by  it.  It  propagates  by  roots  as  well  as  by  the  seeds  and 
the  roots  never  die,  but  pierce  so  deep  down  in  the  earOi  that  it 
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is  practicably  impossible  to  exterminate  it.  The  said  I.  &  Q.  N.  B. 
R.  Co.  has  Johnson  grass  thickly  covering  its  right  of  way  for  miles, 
which  matures  and  goes  to  seed  and  washes  into  the  plaintiff's  fields. 
All  this  is  and  was  known  to  the  defendant  I.  &  G.  N.  R.  R.  Co. 
and  its  oflBcers,  and  the  aforesaid  destruction  and  injury  to  plaintiff's 
fields  is  a  malicious,  oppressive  and  wanton  act  of  defendant,  show- 
ing an  utter  disregard  for  the  plaintiff's  rights,  for  which  the  de- 
fendant is  liable  to  the  plaintiff  for  exCTiplary  damages. 

''That  the  said  water  in  overflowing  the  said  fields,  washed  out 
gutters  and  injured  the  level  surface  in  said  fields,  and  washed  away 
much  rich  soil  therefrom. 

"Infesting  and  besetting  the  plaintiff's  said  two  fields  of  farming 
land  with  Johnson  grass  and  other  injurious  weeds,  was  the  natural 
and  inevitable  result  from  flowing  the  said  fields  with  the  afore- 
said water,  growing  of  Johnson  grass  and  other  injurious  weeds  on 
said  right  of  way,  and  the  maturing  thereof  and  going  to  seed  as 
aforesaid,  and  filling  and  permitting  the  ditches  on  the  right  of  way 
to  be  filled  and  damming  and  obstructing  them  by  defendant  and  its 
agents  and  servants  as  aforesaid,  and  tiie  injuries  aforesaid  to  the 
plaintiff's  fields  are  direct  and  proximate  result  of  said  fields  being 
overflowed  with  the  water  from  defendant's  right  of  way  in  the  man- 
ner aforesaid,  which  caused  said  land  to  become  infested  and  beset 
with  Johnson  grass  and  other  injurious  weeds,  and  damaged  and 
injured,  as  aforesaid. 

"That  on  account  of  the  aforesaid  injuries  the  said  two  fields  of 
farming  land  became  damaged  and  depreciated  in  its  actual  and 
market  value  to  the  amount  of  $55  an  acre.  That  the  real  and 
market  value  of  said  land  before  said  injuries  was  $75  an  acre,  and 
■fliis  would  still  be  its  real  and  market  value  if  the  said  injuries  had 
not  been  inflicted  thereon.  That  the  real  and  market  value  of  said 
two  fields  of  farm  land  since  said  injuries  have  been  inflicted  and 
their  present  real  and  market  value  is  less  than  $20  an  acre  to  the 
plaintiff's  actual  damage  in  the  sum  of  $5,170."  .  .  .  Plain- 
tiff further  alleged  in  a  supplemental  petition  that  the  actual  dam- 
ages to  his  fields  caused  by  Johnson  grass  is  $4,970,  and  by  washing 
out  gutters  and  by  washing  away  the  soil  is  $200.  That  the  ditches 
along  the  side  of  the  railroad  track,  before  they  were  filled  up  as 
alleged,  carried  the  water  off  so  that  it  did  not  flow  over  the  plain- 
tiffs field  for  a  period  of  more  than  ten  years,  and  the  plaintiff  has 
a  prescriptive  right  to  have  the  water  flow  off  through  said  ditches." 

The  special  exceptions  assert  that  the  petition  is  wanting  in  par- 
ticularity, and  that  no  facts  are  pleaded  which  would  authorize  a 
recovery  of  exemplary  damages.  The  petition  is  suflBcient  as  to 
the  matters  complained  of,  and  the  special  exceptions  should  have 
been  overruled. 

We  also  hold  that  error  was  committed  in  sustaining  the  general 
demurrer.  The  petition  stated  a  cause  of  action  under  the  statute,  on 
account  of  the  defendant's  permitting  Johnson  grass  to  go  to  seed 
on  its  right  of  way,  and  thereby  infesting  the  plaintiff's  land  with 
such  grass.  In  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Stokes,  91  S.  W.  Rep.,  328, 
this  court  held  that  so  much  of  the  statute  referred  to  as  authorizes 
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the  recovery  of  damages  is  unconfltitutional.  Further  consideration 
of  that  question  in  this  case  caused  us  to  doubt  the  correctness  of 
our  former  ruling,  and  we  certified  the  question  to  the  Supreme 
Court.  Answering  the  question  that  court  holds  that  the  entire 
statute  is  valid,  and  the  Stokes  case  is  overruled. 

For  the  errors  pointed  out  the  judgment  is  reversed  and  the  cause 
remanded. 

Reversed  and  remanded. 


JUNE,  1907. 


S.  Goldstein  et  al.  v.  Eosa  Susholtz  et  al. 

Decided  June  1,  1907. 

1. — Community  Eitate — ^Loan  by  Wife  to  Hasband. 

An  advancement  or  loan  by  a  wife  to  her  husband  while  residents  of  the 
State  of  New  York,  will  be  a  charge  against  the  community  estate  of  such 
husband  and  wife  acquired  in  Texas. 

8. — SurvlTlng  Partner — ^Administration. 

A  surviving  partner  has  the  right  to  the  possession  of  partnership  prop- 
erty for  the  purpose  of  winding  up  the  partnership  affairs,  and  he  can  not  be 
deprived  of  such  right  by  the  appointment  of  an  administrator  for  the  estate 
of  a  deceased  partner. 

3. — ^Administration — ^Neoeuity  for. 

Where  a  community  estate  owed  no  debts,  and  consisted  of  cash  in  bank 
and  an  interest  in  a  mercantile  partnership,  the  mercantile  partner  surviving, 
no  necessity  existed  for  administration  upon  the  estate  of  the  deceased  partner. 

4. — Same. 

The  fact  that  a  community  estate  is  indebted  to  the  surviving  wife  will  not 
of  itself  create  a  necessity  for  administration  upon  the  commimity  estate. 

6. — ^Probate  Sale— Purohater — Title. 

Until  a  sale  by  an  administrator,  whether  temporary  or  permanent,  is 
confirmed  by  the  probate  court,  no  title  passes  to  the  purchaser,  and  any  ap- 
propriation of  property  of  an  estate  by  virtue  of  an  inchoate  sale  without  such 
confirmation,  is  a  conversion  of  the  same. 

6. — ^Probate  Orders — ^Appeal — Eifeet. 

In  the  absence  of  an  order  continuing  a  temporary  administration  in  force 
it  expires  at  the  next  succeeding  term  of  the  probate  courts  and  an  appeal  from 
an  order  appointing  a  temporary  administrator  is  unnecessaxy  where  an  appeal 
is  taken  from  an  order  appointing  a  permanent  administrator  and  from  an 
order  approving  a  sale  made  by  a  temporary  administrator;  the  appeal  super- 
sedes such  orders,  and  a  judgment  of  the  District  Court  setting  said  orders 
aside  renders  them  void. 

7. — ^Practice — Waiver  of  Error. 

Where  no  contention  or  objection  is  made  in  the  trial  court,  it  can  not 
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be  considered  on  appeal.  Even  if  it  be  true  that  the  claim  of  a  surviving 
widow  for  a  year's  allowance  creates  a  necessity  for  administration  in  the  a^ 
sence  of  debts  against  an  estate,  the  failure  to  make  such  claim  in  the  trial 
court  will  be  considered  as  a  waiver  of  the  same. 

8. — ^Ezolnsion  of  Evidence — ^Exception. 

A  bill  of  exception  to  the  exclusion  of  evidence  must  show  what  the  evi- 
dence was. 

9. — ^Asslgiiment  of  Error. 

A  statement  of  an  abstract  proposition  of  law  without  any  apparent  ref- 
erence to  any  action  or  ruling  of  the  trial  court,  is  not  a  sufficient  assignment 
of  error. 

Appeal  from  the  District  Court  of  Liberty  County.  Tried  below 
before  Hon.  L.  B.  Hightower. 

Stevens  &  Pickett,  for  appellant. — ^Where  a  wife  loans  money  to 
her  husband  the  loan  is  a  debt  due  her,  the  same  as  it  would  be  due 
by  him  to  a  stranger,  and  at  his  death  she  is  entitled  to  hold  it  as 
a  debt  against  his  estate;  and  especially  would  this  be  so  if  the  loan 
was  made  by  the  wife  to  the  husband  in  the  State  of  New  York, 
for  the  reason  that  by  the  law  of  New  York  there  is  no  community 
estate  owned  jointly  by  the  husband  and  wife,  such  as  we  have  in 
Texas.     1  Am.  &  Eng.  Ency.  of  Law,  p.  760   (2d  ed.). 

It  rests  solely  within  the  discretion  of  the  county  judge  as  to 
whether  there  is  a  necessity  for  the  appointment  of  a  temporary 
administrator;  and  whenever  he  exercises  that  discretion  and  makes 
the  appointment  it  is  presumed  that  there  was  necessity  for  it,  unless 
it  is  clearly  shown  in  a  direct  attack  that  no  necessity  existed.  Art. 
1930,  Rev!  Stats.,  1895;  Harris  v.  Shaffer,  21  S.  W.  Eep.,  110; 
Templeton  v.  Perpruson,  89  Texas,   57. 

A  temporary  administrator  has  the  same  power  to  make  a  sale 
of  the  personal  property  of  the  estate  as  that  possessed  by  a  perma- 
nent administrator,  and  when  a  temporary  administrator  acts  under 
an  order  of  the  Probate  Court  such  sale  by  him  is  binding,  and 
passes  title  to  the  property,  where  there  was  necessity  for  the  admin- 
istration, and  such  temporary  administrator  has  been  properly  ap- 
pointed. Art.  1936,  Rev.  Stats.,  1896;  Callahan  v.  Houston,  78 
Texas,  494. 

Where  an  administration  is  granted  by  the  Probate  Court  it  is 
presumed  that  debts  existed  authorizing  it,  or  that  there  was  other 
necessity  therefor,  and  this  presumption  remains  conclusive  until  in 
a  direct  attack  on  the  appointment  it  is  alleged  and  shown  to  the 
contrary.  Art.  1888,  Rev.  Stats.,  1895.  This  article  provides  that 
an  application  therefor  must  state:  *TTiat  a  necessity  exists  for  an 
administration  upon  such  estate.^'  Art.  1927,  Rev.  Stats.,  1895. 
This  article  provides  that  it  must  appear  to  the  court,  before  judg- 
ment is  entered  granting  letters  of  administration,  "That  there  is 
a  necessity  for  an  administration  upon  such  estate.*'  Art.  1896. 
This  article  provides  how,  although  debts  exist,  an  administration  can 
be  prevented.  And  the  provision  is  that  those  interested  in  the  estate 
can  pay  the  debt,  prove  its  illegality,  or  give  bond  to  pay  it  when 
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it  is  established  by  a  court  of  competent  authority.  Merchison  t. 
White,  64  Texas,  80;  Martin  v.  Bobinaon,  67  Texas,  368;  McCam- 
ant  V.  Roberts,  80  Texas,  327. 

Appellants'  Fifteenth  Assignment  of  Error. — ^The  court  erred  in 
not  permitting  S.  Goldstein  to  testify  to  a  contract  made  between 
him  and  the  deceased  L.  TJnger,  after  his  daughter,  Bosa  Susholtz, 
the  plaintiff  in  the  case,  had  testified  to  the  contract  and  had  stated 
that  the  said  S.  Goldstein  was  present. 

Appellants'  Sixteenth  Assignment  of  Error. — The  court  erred  in 
the  eighth  paragraph  of  his  conclusions  of  fact,  in  holding  that 
Esther  Unger  had  paid  but  $63.50  on  account  of  L,  Unger. 

Appellants'  Twentieth  Assignment  of  Error. — An  order  entered  by 
the  county  judge  appointing  a  temporary  administrator  of  said  estate 
and  investing  said  administrator  with  certain  powers,  is  purely  with- 
in the  discretion  of  the  County  Court.  If  the  powers  therein  granted 
be  not  unlawful,  then  a  sale  made  by  a  temporary  administrator  in 
conformity  with  such  order  can  not  be  set  aside  in  the  absence  of 
fraud. 

W.  0.  Love,  B.  J,  Channell  and  0.  J.  Kapner,  for  appellees.— 
Where  the  separate  funds  of  one  spouse  are  invested  in  a  business 
conducted  in  the  interests  of  the  community  estate,  the  sum  so 
invested  constitutes  an  advancement  to  the  community,  and  upon  a 
dissolution  of  such  business  by  death  of  one  of  the  parties  or  other- 
wise, the  separate  estate  of  such  spouse  is  entitled  to  be  reimbursed 
out  of  the  community  estate.  Mills  v.  Brown,  69  Texas,  244; 
Schmidt  v.  Huppmann,  73  Texas,  112;  Welder  v.  liambert,  91 
Texas,  526;  AUardyce  v.  Hambleton,  96  Texas,  34;  Simms  v.  Hixon, 
66  S.  W.,  36;  Gilroy  v.  Richards,  63  S.  W.,  664. 

The  circumstauces  which  would  have  authorized  the  County  Court 
to  permit  an  administration,  appoint  an  administrator,  and  order  a 
sale  of  the  property  of  the  deceased,  did  not  exist,  and  such  orders 
and  decrees  are  therefore  void.  Flanagan  v.  Pierce,  27  Texas,  78; 
Withers  v.  Patterson,  27  Texas,  498;  Mclntyre  v.  Chappell,  4  Texas, 
192;  Bemick  v.  Luter,  32  Texas,  799;  Lindsay  v.  Jaffray,  55  Texas, 
637;  Brackenborough  v.  Melton,  55  Texas,  506;  Templeton  v.  Falls 
Land  &  Cattle  Co.,  77  Texas,  58 ;  Angier  v.  Jones,  67  S.  W.  Bep.,  449 ; 
Summerlin  v.  Babb,  11  Texas  Civ.  App.,  55;  James  v.  Nease,  69 
S.  W.  Bep.,  110;  Paris  v.  Simpson,  69  S.  W.  Bep.,  1029. 

Even  if  the  claim  of  Mrs.  linger  be  put  upon  the  same  footing 
as  a  debt  due  to  a  stranger,  the  Probate  Court  acquired  no  jurisdic- 
tion of  the  estate,  because  a  single  debt  does  not  create  a  necessity 
for  administration.  Buchanan  v.  Thompson,  4  Texas  Civ.  App., 
238;  Frost  v.  Smith,  24  S.  W.  Bep.,  40;  Zwemerman  v.  Bosenberg, 
11  S.  W.  Bep.,  150. 

We  quote  from  the  opinion  of  Judge  Gaines  in  this  case,  the 
following:  *T!f,  however,  there  be  but  one  creditor,  the  courts  have 
allowed  an  exception,  and  have  permitted  him  to  sue  the  heirs,  and 
to  enforce  his  claim  to  the  extent  of  the  assets,  subject  to  his  debt, 
which  have  come  into  their  hands.  There  is  reason  for  this  exception. 
No  one  being  interested  in  the  estate  but  the  one  creditor  and  the 
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heirs,  the  rights  of  the  perties  may  be  adjusted  in  a  direct  suit,  and 
there  is  no  necessity  for  administration/' 

The  appeal  from  the  judgment  and  orders  of  the  County  Court 
was  a  direct  attack  on  such  judgment  and  orders^  and  the  District 
Court  was  required  to  try  the  case  de  novo.  Eev.  Stats.,  arts.  1841, 
1099,  2551,  1294;  Wipff  v.  Heder,  26  S.  W.  Eep.,  118. 

REESE,  Associate  Justice. — In  September,  1899,  L.  Unger  and 
S.  Goldstein  formed  a  partnership  for  the  purpose  of  carrying  on  a 
mercantile  business  at  Cold  Springs,  Texas.  In  1900,  they  moved 
the  business  to  Raywood  in  Liberty  County,  where  it  was  conducted 
until  September  28,  1904,  when  L.  Unger  died.  The  business  was 
conducted  under  the  name  of  S.  Goldstein  by  linger,  who  seems  to 
have  had  charge  of  the  store.  On  October  30,  1904,  Esther  linger, 
widow  of  L.  Unger,  made  application  for  appointment  as  temporary 
administratrix  of  the  estate  of  L.  Unger,  deceased,  and  for  an  order 
to  sell  his  interest  in  the  stock  of  goods.  Both  applications  were 
granted  by  the  same  order.  Mrs.  Unger  sold  the  interest  of  L. 
Unger  in  the  goods  on  November  1  to  S.  Goldstein  for  $1,425.  The 
eale  was  reported  to  the  Probate  Court  and  an  application  made 
for  appointment  as  permanent  administratrix.  Against  the  protest 
and  objection  of  Mrs.  Susholtz,  daughter  and  sole  heir  at  law,  with 
the  exception  of  the  widow,  of  L.  Unger,  the  sale  was  approved  and 
Mrs.  Unger  appointed  permanent  administratrix,  from  which  orders 
Mrs.   Susholtz  appealed  to  the  District  Court. 

Mrs.  Susholtz,  joined  by  her  husband,  also  instituted  a  suit  in 
the  District  Court  against  Mrs.  Unger  and  S.  Goldstein  for  damages 
for  the  conversion  by  them  of  the  said  stock  of  goods,  or  the  interest 
of  her  father,  the  said  L.  Unger,  in  said  partnership,  alleging  that 
the  administration  was  unnecessary  and  that  the  proceedings  of  the 
administration  was  in  pursuance  of  a  fraudulent  scheme  between  Mrs. 
Unger  and  Goldstein  to  appropriate  the  property  in  fraud  of  her 
rights  as  the  owner  as  heir  of  L.  Unger,  of  one-half  interest  therein, 
and  that  the  said  sale  was  unauthorized,  fraudulent  and  void.  To 
this  suit  the  defendants  answered  by  general  demurrer  and  general 
denial. 

In  the  District  Court  the  appeals  from  the  Probate  Court  were 
by  agreement  consolidated  with  the  suit  for  conversion,  in  which 
plaintiffs  dismissed  as  to  Mrs.  Unger,  and  upon  trial  the  application 
for  appointment  as  permanent  administratrix  of  Mrs.  Unger  was  re- 
fused. Approval  of  the  sale  to  Goldstein  was  also  refused,  the  court 
holding  that  there  was  no  necessity  for  administration,  either  tem- 
porary or  permanent,  and  that  the  sale  was  unauthorized.  Judg- 
ment was  rendered  for  Mrs.  Susholtz  against  Goldstein  for  one-half 
of  the  value  of  Unger's  interest  in  the  stock  of  goods,  after  taking 
out  the  amount  of  an  indebtedness  of  the  community  estate  to  Mrs. 
Unger  of  $563.     Prom  the  judgment  this  appeal  is  prosecuted. 

The  following  conclusions  of  fact  are  adopted  from  the  findings 
of  fact  of  the  trial  court: 

1.  Unger  died  in  Liberty  County,  Texas,  on  September  28,  1904. 
He  died  intestate,  and  left  as  the  only  property  of  his  estate  $300  in 
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cash  on  deposit  in  the  bank,  and  a  partnership  interest  in  a  stock  of 
goods  and  mercantile  business  situated  at  Bajwood,  Texas,  and 
conducted  under  the  firm  name  of  S.  Goldstein;  said  L.  Unger  being 
a  silent  partner  in   said  business. 

2.  Said  money  and  the  partnership  interest  of  the  said  L.  Unger 
in  the  business  aforesaid  was  community  property  between  himself 
and  his  wife,  Esther  Unger,  and  that  he  left  surviving  him  as  his 
sole  heirs  at  law  his  widow,  Esther  Unger,  and  his  daughter,  Eosa 
Susholtz. 

3.  After  the  death  of  said  L.  Unger,  the  defendant,  S.  Goldstein, 
continued  in  charge  of  the  partnership  business,  and  was  proceeding 
to  wind  up  said  business  in  his  capacity  as  surviving  partner,  and 
that  Esther  Unger  also  continued  in  the  possession  of  said  stock  of 
goods  jointly  with  the  said  Goldstein  until  the  31st  day  of  October, 
1904,  at  which  time  application  was  made  to  the  Probate  Court 
of  Liberty  County  by  Esther  Unger  to  be  appointed  temporary  ad- 
ministratrix of  the  estate  of  L.  Unger,  deceased,  and  in  the  applica- 
tion for  appointment  she  also  prayed  that  she  be  authorized  to  eell 
the  property  of  said  estate. 

4.  Under  the  application  hereinbefore  referred  to,  the  -Probate 
Court  of  Liberty  County  appointed  the  said  Esther  Unger  temporary 
administratrix  of  the  estate  of  L.  Unger,  and  as  a  part  of  the  order 
making  said  appointment,  the  temporary  administratrix  so  appointed 
was  authorized  to  sell  the  property  of  the  estate  at  public  or  private 
sale. 

5.  On  November  1,  1904,  Esther  Unger,  as  temporary  adminis- 
tratrix of  the  estate  of  L.  Unger,  deceased,  sold  all  of  the  property 
of  said  estate,  which  consisted  of  the  interest  of  the  said  estate  in 
said  stock  of  goods  and  mercantile  business,  to  S.  Goldstein,  for 
the  sum  of  $1,436,  which  sum  was  paid  by  the  said  Goldstein  to  the 
said  Esther  Unger,  and  thereafter  the  said  Goldstein  has  treated  and 
regarded  said  stock  of  goods  and  mercantile  business  as  his  own, 
and  has  sold  and  disposed  of  a  portion  of  said  stock,  and  has  mixed 
and  mingled  the  same  with  other  goods  of  his  own  of  like  character 
which  he  subsequently  placed  in  said  store  building,  so  that  it  is  im- 
possible now  to  obtain  a  correct  accounting  of  the  amount  of  goods 
as  sold  by  him,  or  the  amounts  of  money  received  by  him  therefor, 
or  the  goods  belonging  to  said  business  which  is  still  on  hand. 

6.  The  sale  of  the  property  of  the  estate  of  L.  Unger,  deceased, 
was  made  without  the  knowledge  or  consent  of  the  plaintiff,  Rosa 
Susholtz,  or  her  husband,  but  the  same  was  acquiesced  in  and  agreed 
to  by  Esther  Unger  individually. 

7.  The  conmiunity  estate  of  L.  Unger  and  his  wife,  Esther  Unger, 
was  indebted  to  Mrs.  Esther  Unger  in  the  sum  of  $563  for  advance- 
ments made  by  the  said  Esther  Unger  out  of  her  separate  estate 
to  said  community  estate.  L.  Unger  was  not  indebted  to  S.  Goldstein 
for  anj-  rent  individually,  but  the  claim  of  S.  Goldstein  for  rent  was 
a  claim  against  the  partnership,  and  constituted  a  part  of  the  ex- 
penses of  the  firm. 

8.  After  the  death  of  L,  Unger,  Mrs.  Esther  Unger  collected 
from  the  Houston  National  Bank  the  sum  of  $300  in  money,  which 
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was  likewise  the  community  property  of  the  estate  of  L.  linger, 
deceased,  and  out  of  such  community  property  she  paid  the  sum 
of  $63.50  for  funeral  expenses  of  the  deceased,  L.  linger. 

9.  The  interest  of  the  estate  of  L.  Unger  in  the  stock  of  goods 
and  mercantile  business  at  Haywood  was  of  the  reasonable  ^alue 
of  $2,737.09  on  the  1st  day  of  November,  1904,  when  the  same 
was  taken  in  charge  by  the  said  S.  Goldstein  under  his  claim  of 
ownership. 

10.  No  necessity  existed  for  the '  appointment  of  a  temporary 
administratrix  of  the  estate  of  L.  Unger  when  such  appointment 
was  made  on  October  31,  1904,  and  there  were  no  circumstances 
existing  at  the  time  which  authorized  the  sale  of  the  property  of 
said  estate. 

11.  There  existed  on  January  7,  1905,  no  debts  against  the 
estate  of  L.  Unger,  deceased,  except  the  claim  in  favor  of  Mrs. 
Esther  Unger  hereinbefore  referred  to,  and  the  claim  in  favor  of  S. 
Goldstein  against  the  partnership  composed  of  Goldstein  and  Unger. 

The  $563  which  the  court  finds  to  be  an  "advancement  made 
by  Esther  Unger  out  of  her  separate  estate  to  the  community 
estate,*'  represented  a  sum  of  that  amount  which  Mrs.  Unger,  then 
residing  with  her  husband  in  the  State  of  New  York,  owned  in  her 
own  right,  and  it  was  used  for  the  purchase  of  a  stock  of  goods  in 
New  York  before  the  parties  came  to  Texas.  The  evidence  author- 
izes the  conclusion  that  the  business  was  conducted  for  their  joint 
account,  as  might  be  done  under  the  laws  of  New  York,  but  at 
most  it  is  a  loan  from  Mrs.  Unger  to  her  husband.  No  error 
was  committed  of  which  Mrs.  Unger  can  complain  in  treating  it 
as  a  charge  against  the  community  estate  acquired  after  the  parties 
came  to  Texas,  as  was  done  by  the  court.  The  court  by  its  judg- 
ment required  this  indebtedness  to  be  first  deducted  from  the  value 
of  the  community  estate,  and  awarded  to  Mrs.  Susholtz  one-half  of 
the  balance,  as  her  father's  share  of  the  same.  The  point  is  pre- 
sented by  the  first  and  second  assignments  of  error,  which  are 
overruled. 

The  third  and  fourth  assignments  of  error  present  the  question 
of  the  correctness  of  the  finding  of  fact  that  there  were  no  circum- 
stances existing  at  the  time  of  the  sale  of  the  property  by  the 
temporary  administratrix,  authorizing  such  sale,  and  the  legal  con- 
clusion tiiat  Goldstein  as  surviving  partner  had  the  right  to  wind 
up  the  partnership  affairs  and  pay  partnership  debts,  and  that  there 
was  no  necessity  for  the  appointment  of  the  temporary  administratrix 
and  the  sale  of  the  property  by  her.  The  assignments  can  not  be 
sustained.  That  there  was  no  necessity  for  the  temporary  adminis- 
tration is  clear.  The  entire  estate  was  community  and  consisted  of 
the  interest  in  the  business  of  the  partnership  between  Unger  and 
Goldstein  and  about  $300  in  cash  in  the  bank.  Goldstein  had  posses- 
sion of  the  partnership  assets  and  was  proceeding  to  wind  up  the 
partnership  business  as  he  had  the  right  to  do  as  surviving  partner. 
The  Probate  Court  could  not,  by  the  appointment  of  Mrs.  Unger 
as  temporary  administratrix,  authorize  her  to  fake  possession  of  the 
partnership  assets^  or,  in  any  way,  interfere  with  Goldstein's  n>ht 
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as  surriving  partner  to  wind  up  the  partnership  bnsiness.  Only 
after  this  was  done  could  it  be  determined  what  interest  TTnger 
had  in  the  property  and  assets  of  the  partnership.  (Altgelt  y.  The 
Bank,  98  Texas,  261;  Sogers  y.  Floumoy,  54  S.  W.  Bep.,  387.) 

The  sale  was  approved  by  the  Probate  Court,  from  which  order 
appellees  appealed  to  the  District  Court,  and  upon  this  branch  of  the 
case  the  District  Court  refused  to  approve  the  sale  and  held  that  no 
title  passed  to  Goldstein  by  virtue  thereof.  In  this,  we  think  there 
was  no  error.  The  District  Court  also  on  appeal  from  the  order 
appointing  Mrs.  Unger  permanent  administratrix  refused  such  ap- 
pointment, holding  that  there  was  no  necessity  for  a  permanent 
administration.  The  evidence  showed  that  the  only  indebtedness 
was  the  debt  of  $563  due  Mrs.  linger.  This  did  not  create  any 
necessity  for  administration.  The  entire  estate  being  community, 
of  which  one-half,  after  discharging  the  debt  to  Mrs.  Unger  which 
was  a  charge  upon  the  community,  belonged  to  the  widow  and  the 
other  half  to  Mrs.  Susholtz,  the  only  child  of  L.  Unger,  this  indebt- 
edness could  be  readily  adjusted  in  a  partition  betweeen  Mrs.  Unger 
and  appellee  without  the  necessity  for  administration  with  its  attend- 
ant expenses.     (Moore  v.  Moore,  31  S.  W.  Bep.,  632.) 

Until  the  sale  by  the  temporary  administratrix  was  approved  by 
the  Probate  Court  no  title  to  the  property  sold  passed  to  Goldstein, 
even  if  such  sale  had  been  authorized.  (Bev.  Stats,  arts.  2141, 
2144,  2146;  Yerby  v.  Hill,  16  Texas,  381;  Wells  v.  Mills,  22  Texas, 
305.)  The  statute  applies  to  sales  of  personal  as  well  as  real  estate, 
and  no  excention  is  made  in  cases  of  sales  by  a  temporary  admin- 
trator.  As  long  as  Goldstein  was  in  possession  of  the  partnership 
property,  under  his  authority  as  surviving  partner  to  wind  up  the 
partnership  business,  he  was  acting  within  his  clear  legal  right,  bnt 
when  he  claimed  the  entire  property,  including  Unger*s  interest 
therein,  and  appropriated  it  to  his  personal  use  as  the  sole  owner, 
by  virtue  of  the  unauthorized  sale  by  the  temporary  administratrix, 
which  the  court  refused  to  confirm,  he  was  guilty  of  a  conversion 
thereof,  and  was  liable  to  appellee  for  her  share  of  the  property,  in 
the  absence  of  any  administration  and  of  any  necessity  therefor. 

It  is  contended  by  appellants  that  there  was  no  appeal  from  the 
order  appointing  the  temporary  administratrix.  That  is  not  im- 
portant. There  was  an  appeal  from  the  orders  approving  the  sale 
and  appointing  Mrs.  Unger  permanent  administratrix.  The  order 
of  sale  was  set  aside  by  the  District  Court  and  confirmation  of  the 
sale  refused.  Likewise  the  order  appointing  the  permanent  admin- 
istratrix was  set  aside  and  Mrs.  Unger's  application  refused.  '  No 
order  was  made  by  either  court  continuing  her  authority  as  tem- 
porary administratrix.  In  such  case  her  authority  as  such  ceased 
and  determined  by  virtue  of  the  proceedings  had  and  orders  made 
both  in  the  Probate  Court  and  by  the  District  Court  upon  the  appeal. 
The  appeal  was  a  direct  attack  upon  the  orders  appealed  from 
which  were  superseded  by  the  appeal.  Upon  the  hearing  in  the 
District  Court  that  court  acted  upon  the  application  to  confirm  the 
sale  and  for  permanent  administration,  de  novo,  with  the  same  power 
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as  that  originally  possessed  by  the  Probate  Court.     (Bev.  Stats,  art. 
2262.) 

Ify  as  contended  by  appellants^  the  appeal  bond  was  not  filed 
iinthin  the  time  prescribed  by  law^  no  objection  was  made  on  that 
ground  in  the  District  Court. 

It  is  also  contended  that  the  claim  of  Mrs.  Fnger  for  an  allow- 
ance for  one  year's  support  and  in  lieu  of  exempt  property,  created 
a  necessity  for  administration.  If  this  be  true  in  any  case  in  the 
absence  of  any  debts  against  the  estate,  no  such  claim  was  made  in 
the  District  Court  nor  in  the  Probate  Court,  so  far  as  shown  by  the 
pleading.  Such  claim  must  be  considered  as  waived  when  presented 
for  the  first  time  in  the  assignments  of  error  in  this  court. 
•  The  fifteenth  assignment  of  error  is  based  upon  the  improper 
exclusion  of  evidence.  The  record  shows  a  question  to  the  witness 
and  an  objection  of  appellee,  that  the  court  sustained  the  objection 
and  that  appellants  excepted,  but  it  does  not  appear  what  the  answer 
of  the  witness  would  have  been.  In  the  absence  of  such  a  showing 
we  can  not  assume  that  the  witnesses  testimony  wotdd  have  been  of 
any  benefit  to  appellants  or  its  exclusion  harmful  to  them. 

We  can  not  consider  the  sixteenth  assignment  which  is  stated  aa 
a  proposition,  and  is  to  the  effect  merely  tiiat  the  court  erred  in  the 
finding  of  fact  referred  to.  The  ground  of  error  is  not  stated.  It 
does  not  appear  from  the  assignment  that  it  is  claimed  that  the 
evidence  did  not  authorize  the  finding.  It  does  not  appear  to  us 
that  the  alleged  error  was  harmful  to  appellants. 

It  was  not  necessary  to  authorize  a  recovery  by  appellee  that 
she  should  establish  the  allegations  of  her  petition  charging  fraud 
and  collusion  between  Goldstein  and  Mrs.  TTnger,  as  to  which 
there  is  no  finding  by  the  trial  court.  Much  in  the  facts  in  evi- 
dence tends,  however,  to  support  such  a  finding,  if  it  were  necessary. 

The  twentieth  assignment  of  error  can  not  be  considered.  It  is 
not  in  fact  an  assignment  of  error,  but  a  statement  of  an  abstract 
proposition  of  law,  apparently  made  witiiout  any  reference  to  any 
action  or  ruling  of  the  court  upon  the  trial  of  the  case. 

Other  assignments  of  error  complain  of  the  action  of  the  court 
in  valuing  the  interest  of  L.  linger  in  the  stock  of  goods  owned  by 
the  partnership  at  the  date  of  its  conversion  by  Goldstein  at  $2,737 
and  in  adjudging  to  appellee  one-half  of  that  amount  after  deduct* 
ing  the  amount  of  Mrs.  TJnger^s  debt.  The  judgment  awarded  appel- 
lee $1,259,79  as  her  one-half  of  the  value  of  the  goods  after  deducting 
her  one-half  of  claims  chargeable  against  the  same.  The  point 
raised  is  presented  by  several  assignments  of  error  which  attack  only 
the  finding  of  fact  of  the  trial  court  as  to  the  value  of  the  stock  of 
goods  at  tiie  time  of  the  conversion  by  Goldstein,  and  in  the  propo- 
sitions thereimder  and  the  statements  from  the  record  supporting 
the  same,  appellants  undertake  to  show  that  a  proper  consideration 
of  the  evidence  would  lead  to  a  different  conclusion  as  to  the  value 
of  this  stock  of  goods.  Taking  these  several  assignments  together, 
as  they  are  presented,  they  present  this  single  question.  The  evi- 
dence as  to  the  value  of  the  goods  as  detailed  in  appellants'  brief 
is  confusing  and  evidently  is  not  full  and  complete  in  that  it  takes 
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no  account  of  the  profit  at  which  goods  were  sold.  Much  of  the 
evidence  in  the  record  on  this  point  is  unintelligible  to  us.  We  do 
not  consider  it  necessary  to  discuss  it  in  detail.  We  can  not  say 
that  it  is  not  sufficient  to  authorize  the  finding  by  the  trial  court 
on  this  point. 

What  we  have  said  disposes  of  all  of  the  assignments  of  error 
which  are  so  presented  as  to  entitle  them  to  be  considered.  We  find 
no  error  in  the  record  and  the  judgment  is  affirmed. 

Affirmed. 

Writ  of  error  refused. 


J.  W.  Butler  Paper  Company  v.  Scarfp  &  OTonnor  et  al. 

Decided  June  1,  1907. 

OanLlihment — ^Znteirentlon — ^Votlce — Certiorari. 

B.,  a  judgment  creditor  of  M.  sued  out  a  writ  of  garnishment  to  S.,  a 
nonresident  of  the  county  from  which  the  garnishment  issued;  S.  answered  ad- 
mitting a  small  indebtedness  and  pending  the  preparation  and  filing  by  "B.  of  the 
papers  in  the  county  in  which  s.  resided  for  the  purpose  of  contesting  said 
answer,  A.  was  permitted  by  the  court  in  which  the  garnishment  was  pending 
to  intervene  in  the  garnishment  proceedings  without  notice  to  either  the  judg- 
ment creditor  or  the  garnishee,  and  judgment  was  rendered  without  notice  to 
said  parties  in  favor  of  the  intervener  against  both  the  judgment  creditor  and 
the  garnishee  for  the  amount  which  the  garnishee  admitted  in  his  answer  ow- 
ing the  judgment  debitor.  Held,  that  while  ordinarily  parties  must  take  notice 
of  an  order  of  the  court  permitting  an  intervention,  under  the  facts  of  this 
ease  the  judgment  creditor  was  not  guilty  of  inexcusable  neglect  in  the  proseea- 
tion  of  his  suit  and  it  was  error  for  the  Oounty  Court  to  dismiss  his  writ  of 
certiorari. 

Error    from    the    County    Court    of    Potter    County.     Tried   below 
before   Hon.    Sam.    R.    Merrill. 

Eiheridge  &  Baker  and  H.  E,  Jackson,  for  plaintiff  in  error. — 
The  court  erred  in  sustaining  the  general  demurrers  of  the  Amarillo 
Publishing  Company,  intervener,  and  in  dismissing  the  writ  of 
certiorari  herein,  for  that,  the  petition  of  plaintiff  in  error  for  writ 
of  certiorari,  set  forth  good  and  suflBcient  reasons  in  law  for  the 
allowance  of  the  writ.  Heath  t.  Jordt,  31  Texas  Civ.  App.,  535; 
MoKensie  v.  Pitner,  19  Texas,  137;  Odom  v.  Carmona,  11  Texas 
Civ.  App.,  675;  Darling  v.  Neill,  15  Texas,  105;  Hail  v.  McGale, 
1  W.  &  W.,  852;  Norris  v.  Rhodes,  25  Texas,  627. 

No  brief  for  appellees. 

SPETjIR,  Associate  Justice. — This  is  a  garnishment  case  in  which 
J.  W.  Butler  Paper  Company,  as  a  judgment  creditor  of  Mr.  and 
Mrs.  R.  W.  Morgan,  garnished  Scarff  &  O'Connor  Company.  The 
writ  of  garnishment  was  issued  out  of  the  Justice  Court  of  precinct 
No.  1  in  Potter  County  and  served  upon  the  garnishee  in  Dallaa, 
County,  the  county  of  its  domicile.  The  garnishee  made  no  answer 
until  tiie  statutory  commission   had  been   issued  and  placed  in  the 
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hands  of  a  notary  public,  when  it  answered  showing  an  indebted- 
ness to  Mrs.  Morgan  in  the  sum  of  $122.01,  disclaiming  any  indebt- 
edness to  Mr.  Morgan  and  reserving  the  right  to  have  all  issues 
contested  in  the  county  of  its  domicile.  The  attorneys  for  the 
Butler  Paper  Company  returned  the  notary's  commission  and  garn- 
ishee's answer  to  the  justice  of  the  peace,  at  the  same  time  calling 
his  attention  to  so  much  of  the  answer  as  reserved  the  right  to  have 
all  issues  tried  in  its  home  county,  and  requesting  either  that  they 
be  allowed  to  make  copies  of  the  original  papers,  or  that  the  justice 
forward  them  at  his  earliest  convenience  for  filing  in  Dallas  County. 
On  September  20,  1905,  the  justice  wrote  in  reply  that  he  would 
send  them  the  copies  as  soon  as  he  possibly  could.  The  papers  not 
having  reached  attorneys  for  the  plaintiff  on  October  10,  they  wrote 
the  justice  of  the  peace  inquiring  the  reason  for  the  delay,  and  in 
reply  received  a  letter  from  the  attorneys  of  the  Amarillo  Publish- 
ing Company  stating  that  that  company  had  intervened  in  the  cause, 
claiming  the  funds  admitted  to  be  owing  by  the  Scarff  &  O'Connor 
Company,  and  that  the  court,  after  hearing  the  testimony,  had 
rendered  a  judgment  in  its  favor  as  against  the  Scarflf  &  O'Connor 
Company.  Neither  of  the  original  parties  to  the  suit  nor  their 
attorneys  had  any  notice  of  such  intervention  prior  to  the  receipt 
of  this  letter.  The  record  disclosed  that  the  intervener  took  judgment 
by  default  on  October  3,  1905,  against  both  the  Butler  Paper 
Company  and  the  Scarff  &  O'Connor  Company  for  the  sum  of  $122.01. 
On  October  18,  1905,  the  Butler  Paper  Company  made  its  appli- 
cation to  the  Coimty  Judge  for  a  writ  of  certiorari  to  the  Justice 
Court  and  the  writ  was  granted.  But  upon  ttie  return  day  the 
County  Court  sustained  the  general  and  special  demurrers  of  inter- 
vener and  dismissed  the  writ,  from  which  judgment  the  plaintiff 
has   appealed. 

In  dismissing  plaintiff  in  error's  writ  of  certiorari  the  trial  court 
committed  error,  for  which  his  judgment  must  be  reversed.  Whether 
it  be  true  or  not  that  plaintiff  in  error  was  required  to  take  notice 
of  the  plea  of  intervention  of  the  Amarillo  Publishing  Company, 
which  point  we  find  it  unnecessary  to  decide,  we  think  its  petition 
showed  that  an  injustice  had  been  done  it  by  the  judgment  of  the 
justice  of  the  peace,  and  that  such  injustice  was  not  caused  by  its 
own  inexcusable  neglect.  While  it  perhaps  would  have  been  more 
regular  for  plaintiff  in  error  to  have  filed  its  controverting  affidavit 
in  the  Justice  Court  rather  than  in  the  County  Court,  where  it  was 
filed  after  the  granting  of  the  writ  of  certiorari,  yet  the  whole  record 
indicates  very  clearly  that  both  plaintiff  in  error  and  the  garnishee 
understood  that  all  further  proceedings  in  the  case  were  to  be  had 
in  Dallas  County  and  plaintiff  in  error  appears  to  have  been  dili- 
gent enough  in  preparing  for  such  contest,  relying  especially  on 
the  justice's  promise  to  send  the  necessary  copies  of  the  papers  in 
the  case.  It  had  no  actual  notice  and  no  reason  to  suspect  that 
judgment  would  be  rendered  in  favor  of  an  intervener  under  the 
circumstances.  The  application  further  shows,  though  this  was  not 
indispensable,  that  plaintiff  in  error  never  learned  of  the  rendition 
of  the  judgment  in  favor  of  the  intervener  in  time  to  appeal  from 
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said  jadgment.  We  have  thns  far  not  stressed  the  fact  that  the 
judgment  in  favor  of  the  Amarillo  Publishing  Company  was  against 
plaintiff  in  error  as  well  as  garnishee,  the  Searff  &  O'Connor  Com- 
pany. We  are  nnable  to  see  upon  what  theory  such  judgment  should 
have  been  rendered  against  plaintiff  in  error.  In  any  view  of  the 
case  the  writ  of  certiorari  should  not  have  been  dismissed,  and  for 
the  error  of  the  court  in  dismissing  it  the  judgment  is  reversed  and 
the  cause  remanded  for  trial  on  tiie  merite. 

Reversed  and  remanded. 


John  P.  Trollinges  v.  Amasillo  Savings  ft  Loan  Company  et  al. 

Decided  June  1,  1907. 

Bnlldiaa:  and  Loan  CoMpaaj — Breach  of  Goatrmct — Deceit — Pleadiag. 

In  a  suit  against  a  building  and  loan  association  for  false  repnsentatioiifl 
as  to  ability  to  loan  money  to  its  members  and  for  breach  of  contract  to  loan 
money,  pleading  considered,  and  held  sufficient  as  against  a  general  demuner. 

Appeal  from  the  County  Court  of  Potter  County.  Tried  below 
before  Hon.  Sam.  B.  Merrill. 

Oustavus,  Bowman  dk  Jackson,  for  appellant. 

H.  H.  Cooper,  for  appellee. 

SPEER,  Associate  Justice. — John  R  TroUinger,  who  was  plain- 
tiff in  the  County  Court  appeals  from  a  judgment  sustaining  a  general 
demurrer  to  his  petition,  ihe  chafing  part  of  which  is  as  follows: 

"That  heretofore,  to-wit :  on  or  about   day  of    

A.  D.,    defendant,  the  Amarillo   Savings  &  Loan   Company, 

was  incorporated  under  the  laws  of  the  State  of  Texas,  with  its 
principal  place  of  business  in  Amarillo,  Potter  Co.,  Texas,  as  a 
building  and  loan  company,  for  the  purpose  of  loaning  money  to  its 
members  and  assisting  them  to  build  and  improve  homes,  said 
members  to  become  shareholders  in  said  company  and  hare  issued 
to  them  certificates  of  stock,  upon  which  they  would  pay  certain 
sums  per  month,  and  pay  up  and  mature  their  stock,  and  discharge 
any  loans  extended  to  them,  upon  periodical  installment  payments, 
and  defendant  represented  that  it  intended  and  expected  to  do  a  general 
building  and  loan  association  business ;  that  defendant  was  incorporated 
with  an  authorized  capital  stock  of  $15,000,  the  whole  of  which 
amount,  as  plaintiff  is  informed  and  alleges  the  fact  to  be,  was  sub- 
scribed and  could  have  been  collected  and  become  assets  of  defendant 
company,  in  carrying  on  and  transacting  the  business  and  purpose 
for  which  it  was  incorporated;  that  on  or  about  April,  1904,  the 
defendant.  The  Amarillo  Savings  &  Loan  Company,  acting  through 
its  oflScers,  agents  and  representatives,  fraudulently  represented  to 
the  public,  plaintiff  and  those  whose  claims  he  has  and  upon  which  be 
sues  herein,  that  said  defendant  company  had  abundant  money,  means 
and  resources  to  make  loans  to  members  desiring  to  build  and  coo* 
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struct  homes^  that  loans  could  immediately  be  made^  and  that  pay- 
ments could  be  made  easily  in  small  periodical  installments^  and  by 
such  fraudulent  misrepresentations,  relying  thereupon  and  believing 
the  same  to  be  true,  induced  plaintiff,  and  defendants,  L.  E. 
Magnenat  and  W.  A.  Watkins  to  subscribe  to  the  building  stock  for 
building  purposes,  as  is  more  particularly  hereinafter  set  forth. 

'That  plaintiff,  and  defendants,  Magnenat  and  Watkins,  desiring 
to  build  and  erect  homes  and  being  induced  by  defendant  company 
to  believe  that  it  would  make  each  of  them  respectively  loans  in  such 
amounts  as  they  desired,  upon  reasonable  terms,  rate  of  interest, 
payable  in  small  monthly  payments,  upon  their  each  becoming  share- 
holders in  defendant  company,  and  relying  upon  said  representations, 
plaintiff  and  defendant  L.  E.  Magnenat  on  or  about  April,  1904, 
made  application  to  defendant  company  to  become  shareholders 
therein  and  have  issued  to  them,  respectively,  certificates  of  stock 
in  defendant  company,  and  thereupon  defendant  company  issued  to 
plaintiff  its  certificate  No.  6,  for  ten  shares  of  defendant  company's 
stock,  upon  which  he  was  required  to  pay  the  sum  of  five  dollars 
per  month,  and  to  defendant  L.  E.  Magnenat  defendant  company 
issued  its  certificate  No.  7,  for  eighty  shares  of  said  stock,  upon  which 
he  was  required  to  pay  the  sum  of  forty  dollars  per  month;  that 
defendant  W.  A.  Watkins,  relying  upon  and  believing  the  represen- 
tations of  defendant  company  above  set  out,  as  to  its  solvency, 
ability  to  make  loans,  etc.,  purchased  of  Chas.  Tallison,  who  was 
the  owner  thereof,  certificate  No.  3,  for  twenty  shares  of  defendant 
company's  stock,  which  was  duly  transferred  to  defendant  Watkins 
upon  the  books  of  defendant  company;  that  plaintiff  paid  to  de- 
fendant company  upon  stock  issued  to  him,  for  May,  June  and 
July,  1904,  $5  per  month,  $15;  that  defendant,  L.  E.  Magnenat, 
paid  to  defendant  company  upon  stock  issued  to  him,  for  May, 
June  and  July,  1904,  $40  per  month,  total  $120. 

"That  Chas.  Tallison  paid  on  stock  issued  to  him,  two  payments, 
$11  each,  and  thereafter  defendant  W.  A.  Watkins  paid  thereon 
to  defendant  company  three  monthly  payments  of  $11  each,  making 
a  total  of  $55. 

"That  defendant  company  at  the  time  the  representations  afore- 
said were  made,  did  not  have  money  to  make  loans  to  members, 
and '  did  not  have  the  means  or  resources  to  loan  to  and  assist  its 
members  in  building  and  erecting  homes,  and  was  never  able  to 
make  but  two  loans,  and  after  plaintiff  said  Magnenat  and  Watkins 
became  members  and  subscribers  to  its  stock,  ceased  to  carry  on 
the  purpose  for  which  it  was  organized  and  abandoned  the  business 
of  loaning  money  to  its  members,  and  breached  the  contract  with 
its  members,  and  for  said  misrepresentations,  abandonment  of  busi- 
ness, cessation  of  purposes  of  incorporation  and  breach  of  contract, 
became  liable  and  bound  unto  each  member  to  refund  and  pay  back 
to  each  of  them  the  amounts  paid  by  each  of  them  respectively, 
upon  certificates  of  stock  issued  by  defendant. 

"That  defendants,  L.  E.  Magnenat  and  W.  A.  Watkins,  have  each 
soldy  assigned  and  made  over  to  plaintiff  their  respective  accounts^ 
VoL  XLVL  Civil-88. 
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claims  and  demands  against  defendant  company,  and  plaintiS  is 
the  legal  owner  of  said  accounts,  claims  and  demands,  and  here 
sued  for,  the  amount  paid  by  him,  $15,  amount  paid  by  L.  E. 
Magnenat,  $120,  and  amount  paid  by  Chas.  Tallison  and  defendant 
W.  A.  Watkins,  $55,  total  $190,  with  six  per  cent  interest  thereon 
per  annum  from  the  date  said  sums  were  paid  to  defendant  company. 

"Plaintiff  alleges  that  the  said  L.  E.  Magnenat  and  W.  A. 
"Watkins  represented  to  him  in  the  sale  of  the  accounts  claimed  by 
them  against  defendant  company,  that  said  accounts  were  just, 
due  and  subject  to  no  offsets  by  defendant  company,  and  that  they 
were  not  indebted  to  defendant  in  any  sum,  and  had  not  breached 
their  contracts  as  shareholders  of  defendant  company  in  any  respect, 
and  that  plaintiff  acquired  said  accounts  relying  upon  and  believing 
said  representations,  and  should  defendant  company  have  a  valid 
defense  to  said  claims  of  said  Magnenat  and  Watkins  and  the  court 
deny  him  a  recovery  thereon,  then  plaintiff  should  have  judgment 
over  and  against  said  defendants  Magnenat  and  Watkins,  for  all 
damages  sustained  by  him  in  the  purchase  of  said  accounts. 

"Plaintiff  further  alleges  that  the  certificates  of  stock  issued  to 
him,  said  L.  E.  Magnenat  and  Chas.  Tallison  and  transferred  to 
W.  A.  Watkins,  as  well  as  the  pass  books  containing  receipts  and 
entries  of  monthly  payments  made  on  said  stock,  were  destroyed 
by  fire  on  March  11,  1906,  in  the  office  of  Gustavns,  Bowman  & 
Jackson,  in  the  town  of  Amarillo,  Texas,  and  secondary  evidence 
will  be  offered  on  the  trial  of  this  cause  to  prove  the  issuance  of 
said  stock,  contents,  payments  of  monthly  dues,  etc. 

'TVherefore,  the  defendants  having  all  answered  herein  and  being 
before  the  court,  plaintiff  prajrs  that  he  have  judgment  against 
defendant.  The  Amarillo  Savings  &  Loan  Company,  for  the  snm 
of  one  hundred  and  ninety  dollars,  with  interest  theireon  from  the 
1st  day  of  July,  1904;  for  costs  of  suit,  and  such  other  relief, 
general  and  special  in  law  or  equity  to  which  he  may  be  entitled, 
and  in  the  event  his  accounts  of  L.  E.  Magnenat  and  W.  A. 
Watkins  sued  for  by  him  should  for  any  reason  not  be  allowed,  he 
prays  for  judgment  against  said  Magnenat  and  Watkins  for  the 
amount  he  mav  show  himself  entitled.*' 

The  sole  counter  proposition  upon  which  appellee  seeks  to  sup- 
port the  judgment  is:  "It  was  the  duty  of  appellant  to  allege 
the  terms  of  his  contract  and  the  terms  of  the  contract  of  each  of 
the  persons  whose  claims  had  been  assigned  to  him,  together  with 
the  facts  showing  that  they  had  each  complied  with  the  terms 
thereof  and  that  the  appellee  company  had  breached  such  contract, 
in  order  to  admit  proof  under  such  allegations  that  would  estab- 
lish a  breach  of  such  contract,  and  failing  in  this,  the  general 
demurrer  was  properly  sustained/*  Interpreted  in  the  light  of  Ms 
accompanying  statement,  appellee's  proposition  involves  the  contention 
that  appellant's  petition  should  allege  that  he  or  the  other  persons 
whose  claims  he  held  by  assignment,  had  made  an  application  to 
borrow  from  appellee,  which  had  been  rejected,  or  that  it  should 
have  alleged  the  exact  terms  of  his  contract  to  borrow,  giving  the 
amount,  time,  tenns  of  repayment,  manner  of  securing,  etc.,  in  order 
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that  the  court  might  determine  whether  or  not  appellee  had  breached 
its  contract  to  loan.  But  as  we  interpret  appellants  petition,  it 
measures  to  the  standard  of  the  abstract  proposition  contained  in 
the  counter  proposition  quoted,  when  it  showed  that  he  and  his 
assignors  were  induced  by  the  false  and  fraudulent  representations 
of  appellee  as  to  existing  facts  affecting  the  subject  matter  of  their 
contract,  to  subscribe  for  its  stock.  The  petition  shows  that  appellant 
and  the  other  subscribers  were  induced  by  these  false  and  fraudulent 
representations  to  subscribe  for  stock  in  what  they  understood  to 
be  a  solvent  and  going  concern,  which  was  especially  ready  and 
willing  to  make  loans  to  such  of  its  members  as  desired  to  borrow. 
Upon  proof  of  this  fact  and  the  further  fact  that  such  repre- 
sentations were  untrue,  appellant  would  be  entitled  to  recover  ac- 
cording to  the  prayer  of  his  petition.  Hunter  v.  International 
Loan  Association,  24  Texas  Civ.  App.,  457;  Parks  v.  Kribs,  24 
Texas  Civ.  App.,  663;  Robinson  v.  Dickey,  14  Texas  Civ.  App.,  72. 
It  was  altogether  unnecessary  for  appellant  to  allege  that  he  had 
applied  for  a  loan,  or  that  in  the  beginning  the  parties  had  agreed 
upon  the  terms  of  a  loan  subsequently  to  be  made  to  him,  since  the 
fraud  of  appellee  in  falsely  representing  itself  to  be  a  loan  asso- 
ciation ready  and  able  to  make  loans  to  its  members,  thereby 
inducing  his  subscription  to  its  stock,  would  entitle  him  to  recover 
as   for  deceit. 

The  judgment  of  the  County  Court  is  therefore  reversed  and  the 
cause  remanded  for  trial  on  the  merits. 

Reversed   cmd   remanded. 


FiKST  National  Bank  of  Tombstone  v.  Abilene  Hotel  Company. 

Decided  June  1,  1907. 

1. — Negotiable  Note— Corporation — ^Authority  of  Secretary. 

In  a  suit  by  a  purchaser  before  maturity  upon  a  negotiable  promissory  note, 
purporting  to  have  been  executed  by  a  hotel  company  (a  corporation)  by  its 
secretary,  the  plaintiff  was  not  entitled  to  recover  against  the  corporation 
when  the  by-laws  required  the  obligations  of  the  corporation  to  be  signed  by 
both  the  president  and  the  secretary,  and  the  corporate  seal  was  not  upon  the 
paper. 

2. — Same — ^Estoppel. 

Even  though  a  corporation  sO  acts  as  to  induce  third  parties  to  believe 
that  a  subordinate  officer  of  the  corporation  has  authority  to  issue  n^otiable 
paper  in  the  name  of  the  corporation,  one  who  buys  such  paper  without  being 
influenced  by  such  acts  can  not  claim  estoppel. 

Appeal  from  the  District  Court  of  Taylor  Coimly.     Tried  below 
before  Hon.  J.  H.  Calhoun. 

Wagstaff  &   Davidson,   for   appellant, 

Hardwicke  &  Hardwicke  and  Sayles  £  Sat/lea,  for  appellee. 

STEPHENS,  Associate  Justice. — ^The  Abilene  Hotel   Company, 
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a  private  corporation,  was  sued  by  the  First  National  Bank  of  Tomb- 
stone on  a  negotiable  promissory  note  for  twenty-five  hundred  dollars, 
executed  in  &e  name  of  the  hotel  company  by  T.  W.  Daugherty, 
its  secretary,  payable  to  the  order  of  StefiEens  &  Lowdon,  and  endorsed 
and  delivered  by  them  to  appellant  bank  before  maturity,  in  due 
course  of  business.  The  hotel  company  denied  the  authority  of 
its  secretary  to  execute  the  note,  which  had  been  done  to  accom- 
modate Steffens  &  Lowdon,  in  avoidance  of  which  defense  the  bank 
pleaded  its  purchase  for  value  in  due  course  of  trade  without  notice 
of  any  such  want  of  authority,  alleging  that  the  secretary  was  ^e 
general  manager  of  the  hotel  company,  with  full  authority  to  issue 
all  obligations  of  the  hotel  company,  and  that  he  had  at  least 
apparent  authority  to  execute  the  note  declared  on,  notwithstanding 
it  was  accommodation  paper.  The  court  tried  the  case  without  a 
jury  and  denied  the  recovery  sought. 

There  are  no  findings  of  fact  in  the  record  and  the  only  ques- 
tion raised  by  the  assignments  of  error  is  the  sufficiency  of  the 
evidence  to  support  the  judgment.  The  evidence  did  not  warrant, 
much  less  require,  a  finding  that  T.  W.  Daugherty,  the  secretary 
of  the  hotel  company,  had  authority  to  execute  the  note  declared 
on,  or  any  negotiable  promissory  notes,  whether  for  accommodation 
or  otherwise;  or  that  it  was  within  the  apparent  scope  of  his  author- 
ity to  issue  negotiable  promissory  notes  for  any  purpose.  The  hotel 
company  was  not  a  trading  or  manufacturing  corporation;  its  pur- 
poses being  thus  expressed  in  the  charter:  "(1)  The  acquisition  by 
purchase  or  otherwise  of  land  and  lots  for  hotel  purposes;  (2)  the 
establishment  and  erection  and  maintenancb  of  a  hotel  and  manage- 
ment of  the  hotel  business.*'  The  case  therefore  is  not  controlled 
by  the  following  authorities  cited  by  appellants:  Merchants  Bank 
V.  Citizens  Gaslight  Co;  (Mass.),  34  X.  E.  Eep.,  1083;  Marshall 
Nat.  Bank  v.  O'Neal,  34  S.  W.  Bep.,  344;  and  Farmers  Bank 
V.  Sutton  Mfg.  Co.,  ir  L.  R  A.,  695. 

Besides,  the  by-laws  of  appellee  required  both  its  president  and 
secretary  to  sign  its  obligations.  In  this  instance  the  president 
did  not  sign  and  no  corporate  seal  was  used  by  the  secretary,  the 
note  being  signed  thus:  "Abilene  Hotel  Company,  T.  W.  Daugherty, 
Secretary.'*     See,  also,  Dreeben  v.  Bank,  99  S.  W.  Eep.,  850. 

If  appellee  had  permitted  its  secretary  to  act  as  its  general  man- 
ager, as  claimed  by  appellant,  and  thus  or  otherwise  held  him  out 
as  having  authority  to  issue  negotiable  paper,  appellant  took  the  note 
in  entire  ignorance  of  any  such  course  of  conduct,  and  hence  is 
not  in  position  to  claim  an  estoppel.  Jackson  Paper  Mfg.  Co.  v. 
Commercial  Nat.  Bank,  59  L.  R.   A.,  657.     Judgmen>    is  affirmed. 

Affirmed. 
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Atohison^  Topeka  &   Santa   Fe  Railway   Company  v.   Madden, 

Sykes   &    Company. 

Decided  June  1,  1907. 

l^—Bailroad»— Floods — ^Tradition,  Competent  Eyidence. 

It  is  the  duty  of  railroad  companies  in  the  construction  of  their  tracks 
to  inform  themselves  of  the  history  and  traditions  concerning  the  streams  ad- 
jacent thereto  and  the  floods  in  such  streams,  and  to  construct  their  tracks 
accordingly.  In  a  suit  for  damages  to  freight  hy  flood  while  in  the  yards 
of  a  railroad,  testimony  as  to  traditions  of  former  floods,  as  great  as  the  one 
in  question,  is  not  incompetent  on  the  ground  that  it  is  hearsay. 


<• — Same — Damage  to  Freight — ^Negligence— Evidence. 

In  a  suit  for  damage  hy  flood  to  a  shipment  of  goods  in  the  railroad  yards 
at  Kansas  City,  evidence  considered,  and  held  sufficient  to  support  a  flnding 
that  the  railroad  company  was  guilty  of  negligence  in  the  location  and  con- 
struction of  its  tracks,  and  in  failing  to  heed  warnings  of  an  approaching 
flood,  and  in  not  removing  the  cars  containing  the  g^oods,  to  a  place  of  safety. 

Appeal  from  the  District  Court  of  Cooke  County.  Tried  below 
before  Hon.  D.  E.  Barrett. 

J.  W,  Terry  and  A.  H.  Culwell,  for  appellant.  The  court  erred 
in  overruling  defendant's  motion  for  a  new  trial  on  the  ground 
that  the  verdict  was  against  the  law  and  the  evidence.  Interaa- 
tional  &  G.  N".  Ry.  Co.  v.  Bergman,  64  S.  W.  Rep.,  999;  Hunt 
Bros.  V.  M.  K.  &  T.  Ry.  Co.,  74  S.  W.  Rep.,  69;  Gulf  C.  &  S.  F. 
By.  Co.  V.  Darby  &  Cauthen,  67  S.  W.  Rep.,  129;  Gulf  C.  &  S. 
F.  Ry.  Co.  V.  North  Texas  Grain  Co.,  74  S.  W.  Rep.,  567;  Galves- 
ton   H.  &  N.  Ry.  Co.  V.  Mistrot  Bros.,  ^%  S.  W.  Rep.,  1117. 

Davis  &  Thompson,  for  appellees. 

CONNER,  Chief  Justice. — Appellees  instituted  this  suit  in  the 
District  Court  to  recover  the  value  of  certain  merchandise  alleged 
to  have  been  shipped  from  Chicago  over  the  line  of  appellant's  road 
and  destined  to  Ardmore,  I.  T.,  and  which,  it  was  alleged,  had 
never  been  delivered.  Appellant  answered  by  general  demurrer, 
general  denial,  and  especially  that  if  said  goods  were  delivered  to 
appellant  and  thereafter  lost,  the  loss  wad  not  occasioned  by  its 
negligence,  but  said  goods  had  been  injured  and  destroyed  in  a 
flood  of  the  Kaw  and  Missouri  rivers  at  Kansas  City,  Missouri, 
which  submerged  the  cars  in  which  the  goods  were  contained;  that 
this  flood  was  unexpected  and  unprecedented  and  an  act  of  God 
that  could  not  have  been  provided  against.  There  was  a  trial  before 
a  jury  which  resulted  in  a  verdict  and  judgment  in  favor  of 
appellees  for  the  sum  of  eleven  hundred  and  five  dollars^  from  which 
judgment  this  appeal  has  been  prosecuted. 

The  evidence  shows  that  appellees'  merchandise  was  delivered  to 
appellant,  as  alleged,  and  by  appellant  transported  from  Chicago 
as   far  as  Kansas   City.     The   cars  in   which  the  merchandise   was 
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shipped  were  placed   by  appellant  in   its  yards   at  the   last  named 
city.     The  first  car  arrived  at  3:15  p.  m.,  May  28,  1903;  the  second 
car  arrived  at  3:15  a.  m.,  of  the  29th  day  of  said  May;  and  the  third 
car  arrived  at  Kansas  City  at  8:15  p.  m.,  on  May  29.     The  flood 
had    been    growing    since    about    the    middle    of    May,    and    on    the 
night  of  May  29  the  Kaw  river  got  out  of  its  banks  and  the  flood 
reached   its  height   May   31   and  June   1,   when  it  attained   a  stage 
of  from  twelve  to  fifteen  feet  over  appellant's  yards  at  Kansas  City 
and   appellees'   goods   were   thereby   rendered    substantially    worthless. 
On    the    night    of    May    29    appellant    had    all    of    its    west   bound 
business   made   up   into   trains   with   engines   attached   and   crews  on 
duty  ready  to  depart  from  its  yards,  when  it  was  ascertained  that 
the   water   had   overflowed   the   track   at   Holiday,   Kansas,    which   is 
west  of  Kansas   City,  to  such  an  extent  that  trains  could  not  pass 
through.     The  crews  were  thereupon  released  and  the  engines  sent  to 
the  engine  house.     On  May  30,  appellant  with  all  the  means  at  its 
command  began  to  move  the  cars  in  its  yards  to  higher  ground  and 
continued  to  so  do  until  the  water  put  out  the  fire  in   its  engines 
and    stopped    them    from    working.      The    officer    in    charge    of   the 
United    States    Weather    Bureau    at    Kansas    City    testified    that   he 
issued   daily   bulletins   containing   gauge   readings   at   points   on  the 
Missouri  Eiver,  with  comments  on  anticipated  flood  in  the  shape  of 
warnings;   that  the  bulletins  were   furnished  to  newspapers  and  the 
public  generally  and  were  issued  from  May  26  until  after  the  flood 
subsided;  that  on  May  30  and  31,  1903,  very  few  reports  were  sent 
out  by  mail  because  of  the  fact  that  telegraphic  facilities  for  gath* 
ering  news  had  been  greatly  impaired  and  train  service  was  crippled. 
On  May  26  the  following  warning  was  issued;  "Owing  to  the  fre- 
quent  heavy   rains    in   the   Kaw   and    Middle    Missouri    valleys,   the 
rivers  will  continue  rising  at  Kansas  City.     Should  the   rains  keep 
up  a  few  days  longer  the  danger  line  will  be  reached  at  Kansas  City." 
On  May  27  the  following  warning  was  issued:     "The  great  volume 
of  water  resulting  from  the  recent  storms  between  Kansas  City  and 
Sioux  City  and  in  the  Kaw  valley  has  raised  the   Missouri  beyond 
the  danger  line  at  Kansas  City,  the  reading  at  7  a.  m.  being  21.7 
while    Sioux    City    and    Omaha    report    falling    stages.      Reports   of 
very  high  water  in  the  Kaw  river,  added  to  a  prospect  of  more  rain 
in    this    section    within    the    next    twenty-four    hours,    suggest    that 
interests  affected  by  high  water  should  be  closely  guarded."    On  May 
29,   1903,  the  following  warning  was   issued:     "The  Missouri  river 
stage  23,3  feet  at  Kansas  City  this  morning,  2.3  above  danger  line. 
Excessive  rains  for  past  twenty-four  hours  in  Kaw  valley  and  light 
to  moderate  rains  throughout  basin.     Both  Missouri  and  Kaw  rivers 
will   continue  rising.     The   flood   in   Kaw  may  become   very  serious 
without  additional  rains  liable  to   fall   today  and  tonight.     It  may 
go  two  or  three  feet  higher  within  the  next  thirty-six  hours."    This 
witness   further   testified   that   no   estimate   had  been   placed  on  the 
ultimate   height    that    the    fiood    would    reach,   but    that    it  reached 
the  "danger  line"  on  May  28,  the  stage  on  that  morning  measuring 
21.7  feet.     It  appears  that  appellant's  line  or  road  extends  up  the 
Kaw  river  to  Topeka,  some  sixty  miles^  but  that  no  flood>  save  that 
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hereinafter  mentioned,  of  previous  years  nad  oeen  sufficient  to 
submerge  cars  in  appellant's  yards  at  Kansas  City. 

Octave  Chanute,  however,  one  of  appellant's  witnesses,  testified 
upon  his  cross-examination  that  "about  the  time  that  I,  as  chief 
engineer,  built  the  Kansas  City  bridge,  I  investigated  the  history 
of  the  floods,  and  I  ascertained  that  the  flood  of  1844  reached  the 
stage  of  thirty-seven  feet  above  dead  low  water,  and  that  no  other 
flood  had  approached  it,  save  one  preserved  by  tradition  among 
the  Indians,  which  occurred  probably  in  1785.  I  concluded  that  it 
was  not  imprudent  to  take  the  chance  on  a  flood  which  could  only 
result  from  combined  simultaneous  floods  in  the  Missouri,  the  Platte., 
and  the  Kaw, — ^a  combination  which  occurred  once  in  fifty-nine 
years.  Singularly  enough,  there  was  no  other  such  flood  after 
1844  until  1903,  until  fifty-nine  years  afterwards.  The  A.,  T.  & 
S.  F.  Eailway  Company  has  a  bridge  across  the  Missouri  river  at 
Sibley,  some  twenty  miles  below  Kansas  City.  I  located  and  built 
that  too.  I  placed  the  lower  cords  some  fifty  feet  above  tne  high 
water  mark  of  1844  in  order  to  clear  steamboat  chimneys  and  thus 
dispense  with  a  draw  span.** 

James  Dun,  one  of  appellant's  witnesses,  testified  that  he  was  chief 
engineer  of  appellant's  system,  and  that  appellant  had  a  bridge  across 
the  Missouri  Eiver  at  Sibley,  about  twenty-eight  miles  below  Kansas 
City,  which  is  much  higher  above  low  water  mark  than  the  switch 
yards  at  Kansas  City;  that  it  was  built  high  enough  to  clear  the 
stacks  of  steamboats  passing  under  a  high  water  mark  of  1844,  this 
height  being  required  by  the  United  States  Government  to  avoid 
building  a  draw  span. 

W.  J.  Scott  testified  to  the  effect  that  he  had  seen  the  high  water 
mark  of  the  flood  of  1844  on  the  Hannibal  bridge  at  Kansas  City, 
and  that  the  marks  of  the  flood  of  1903  were  higher  than  those  of 
any  other  flood  there  except  that  of  1844,  which  was  six  or  eight  feet 
higher  than  that  of  1903. 

It  was  also  shown  that  some  twelve  or  flfteen  other  railway  companies 
had  terminals  in  the  bottom  where  appellant^s  terminals  were  located, 
and  there  was  evidence  to  the  effect  that  no  other  practical  place 
convenient  to  Kansas  City,  other  tlian  this  bottom,  existed,  but  it  was 
proven  that  no  levies  or  other  means  had  been  provided  to  protect 
the  terminals  from  inundations  of  the  character  of  that  in  question. 

Appellant  insists,  on  the  ground  that  it  was  hearsay,  that  the 
evidence  of  the  flood  of  1844  and  of  the  traditional  one  of  1785 
was  incompetent,  and  that  therefore  the  court  erred,  as  assigned,  in 
admitting  it.  But  we  think  we  must  approve  the  action  of  the  trial 
court  in  admitting  this  testimony.  As  a  carrier,  appellant  was  an 
insurer  and  can  only  be  relieved  from  liability  on  the  ground  that 
the  flood  destroying  appellees'  merchandise  was  not  to  be  anticipated — 
an  act  of  God,  as  those  terms  are  technically  used — and  in  bridging 
streams  crossed  by  its  line  of  railway  and  in  locating  its  terminals  it 
was  certainly  the  duty  of  its  engineers  and  locating  agents  to  learn 
the  history  of  such  streams,  so  as  to  provide  against .  damage  from 
floods  that  might  reasonably  be  anticipated.  History  consists  largely, 
if  not  wholly,  of  the  records,  narratives  and   statements  of  others. 
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purely  hearsay,  and  if  the  history  of  a  stream  be  such  that  therefrom 
floods  of  a  given  height  may  reasonably  be  anticipated,  then  Euch 
floods  must  be  provided  against.  In  such  cases  the  vital  question  is 
not  so  much  what  was  the  height  of  a  flood  or  floods  spoken  of  in 
the  history  of  the  stream,  but  the  question  is,  should  a  flood,  such  as 
the  one  in  controversy  be  reasonably  anticipated  in  the  light  of  the 
history?  It  appears  in  the  evidence  of  this  case  that  the  high  water 
mark  of  the  flood  of  1844  was  well  known  to  the  chief  engineer  of 
the  appellant's  system  of  railway.  He  testified  that  one  of  appel- 
lant's bridges — ^that  at  Sibley,  below  Kansas  City — had  been  built 
with  reference  to  this  mark,  as  required  by  the  government.  A  vdl 
authenticated  record  of  this  flood  must,  therefore,  have  been  kept 
by  the  government.  Such  high  water  mark  was  also  shown  on  the 
Hannibal  bridge  in  the  immediate  vicinity  of  the  flood  in  question. 
The  witness  Chanute's  testimony,  which  has  been  quoted  m  part, 
shows  that  in  the  performance  of  his  duty  as  a  chief  engineer,  he 
investigated  the  history  of  the  floods  at  Kansas  City  and  that  be 
then  learned  of  the  flood  of  1844  and  of  the  tradition  among  the 
Indians  of  one  which  occurred  probably  in  1785.  We  think  the  re- 
quirements of  the  government  in*  building  bridges,  the  high  water 
mark  actually  made  upon  the  bridges,  and  the  tradition  spoken  of, 
all  admissible  on  the  issue  of  whether  a  flood  of  the  character  of  the 
one  in  controversy  might  reasonably  have  been  anticipated  by  appel- 
lant. It  is  not  pretended  that  there  is  any  uncertainty  as  to  the 
fact  of  the  government  requirement  stated,  or  as  to  the  markings  of 
the  high  water  mark  on  the  bridges,  as  stated,  or  as  to  the  fact  that 
there  was  an  Indian  tradition,  as  stated,  and  we  think  these  cir- 
cumstances at  least  tended  to  show  that  at  the  time  of  the  location 
of  appellant's  terminals  at  Kansas  City  a  flood  of  the  character  of 
the  one  in  controversy  could  and  should  reasonably  have  been  an- 
ticipated. In  Gulf,  C.  &  S.  P.  By.  Co.  v.  Pomeroy,  67  Texas,  501, 
it  is  said,  in  effect,  that  even  extraordinary  floods  if  they  be  such 
as  may  reasonably  be  anticipated  must  be  guarded  against  without 
reference  to  the  infrequency  of  their  occurrence.  The  fact  that 
floods  not  provided  for  have  occurred  only  at  long  intervals,  consti- 
tutes no  defense. 

It  is  also  insisted  that  the  evidence  fails  to  sustain  the  verdict  and 
judgment.  We  have  already  indicated  that  we  think  the  evidence 
possibly  sufficient  to  sustain  a  finding  that  the  flood  in  question  was 
one  that  should  have  been  anticipated,  and  whether  it  was  or  not 
we  think  it  sufficient  to  sustain  a  flnding  that  appellant  was  guilty 
of  negligence  in  depositing  appellees'  goods  in  its  yards  at  Kansas 
City  at  the  time  it  did  in  view  of  tiie  history  of  the  stream  and  of 
the  warnings  sent  out  by  the  weather  bureau  and  other  evidence 
hereinbefore  recited.  The  court's  diarge  submitted  both  of  the  issues 
above  indicated  and  the  charge,  we  think,  is  not  subject  to  the 
objection  made  thereto  that  it  is  upon  the  weight  of  the  testimony. 
This  case  in  all  substantial  respects  is  a  companion  case  to  that  of 
this  same  appellant  versus  Madden,  Jarrell  &  Company,  from  the 
County  Court  of  Cooke  County  and  decided  by  us  on  June  9,  1906. 
In  that  case,  in  an  unpublished  opinion  and  upon  substantially  the 
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same  state  of  facts  as  herein  detailed,  we  adopted  the  trial  court's 
findings,  which  are  to  the  efifect  that  the  appellant  was  therein  guilty 
of  negligence  in  not  having  provided  against  the  flood  of  1903,  and 
in  transporting  goods  into  the  yards  at  Kanscs  City  after  traffic 
had  been  suspended  west  of  that  point  and  after  the  extent  and  mag- 
nitude of  the  prospective  flood  could  and  should  have  been  antici- 
pated. 

\Ve  conclude  that  the  judgment  herein  should  be  affirmed,  and  it  is 
so  ordered. 

Affirmed. 

Writ  of  error  refused. 


St.  Louis  Southwestern  Railway  Company  of  Texas  v. 

A.  T.  Bryant. 

Decided  June  1,  1907. 

1. — ^Personal  Injuries — ^Alighting  from  Train — ^Act  of  Third  Party. 

In  a  suit  for  personal  injuries  received  while  alighting  from  a  train,  the 
fact  that  the  position  of  a  third  party  on  the  steps  of  the  car  interfered  with 
the  exit  of  the  passenger  and  contributed  to  the  injuries  received,  will  not 
relieve  the  carrier  from  liability  for  its  negligence  in  not  allowing  the  passenger 
sufficient  time  to  alight. 

8. — Same— Proximate  Cause. 

To  constitute  a  negligent  act  the  proximate  cause  of  an  injury  it  need  not 
be  the  sole  cause.  It  is  sufficient  if  it  be  a  concurring  cause,  from  which  such 
a  ^sult  might  have  been  contemplated  or  foreseen. 

8. — ^Assumed  Risk — Knowledge  of  Danger. 

There  can  be  no  assumption  of  risk  without  knowledge  of  the  danger,  and 
the  existence  of  such  knowledge  is  ordinarily  a  question  of  fact  for  the  jury. 

Appeal  from  the  District  Court  of  Henderson  County.  Tried 
below  before  the  Hon.  B.  H.  Gardner. 

E.  B,  Perkins,  Frost  &^Nehleit  and  J.  S,  SimJcina,  for  appellant. 

Faulk  &  Faulk  and  Johnson  &  Edwards,  for  appellee. 

TALBOT,  Associate  Justice. — This  is  a  suit  by  Bryant  against 
the  railway  company  for  damages  arising  from  personal  injuries  sus- 
tained while  alighting  from  one  of  the  company's  trains  at  Chandler, 
Texas.  It  is  alleged,  in  substance,  that  on  November  1,  1903,  ap- 
pellee was  a  passenger  on  one  of  appellant's  passenger  trains  travel- 
ing from  Tyler,  Texas,  to  Chandler,  Texas;  that  when  the  train 
arrived  at  Chandler  it  stopped,  and  appellee  proceeded  with  rea- 
sonable dispatch,  care  and  diligence  to  alight  therefrom,  but  that 
appellant's  servants  in  charge  of  and  operating  said  train  negligently 
faUed  to  stop  the  same  a  sufficient  length  of  time  to  permit  and 
enable  appellee  to  debark  with  safety;  that  as  appellee  was  in  the 
act  of  stepping  from  the  train  it  was  negligently  put  in  motion 
whereby  he  was  thrown  and  caused  to  fall  to  the  ground  and  there- 


602  Texas  Civil  Appeals  Beports,  Vol.  46.  [June, 

by  injured.  Appellant  pleaded  a  general  denial,  contributory  negli- 
gence, and  that  in  attempting  to  alight  from  the  train  while  it  was 
in  motion  with  full  knowledge  of  the  danger  in  so  doing,  appellee 
assumed  the  risk  incident  thereto.  From  a  verdict  and  judgment  in 
favor  of   appellee   appellant   prosecutes  this   appeal. 

The  court  did  not  err  in  refusing  to  give  appellant's  requested 
instruction  directing  the  jury  to  return  a  verdict  in  its  favor.  The 
evidence,  as  shown  by  the  record,  justified  the  conclusion  that  the 
injuries  received  by  appellee  were  proximately  caused  by  the  negli- 
gence of  appellant's  servants  in  failing  to  stop  the  train  at  Chandler 
a  reasonably  sufficient  length  of  time  to  enable  him  to  alight  there- 
from with  safety,  as  alleged,  and  that  he  has  sustained  damages 
thereby  in  the  amount  awarded  by  the  jury.  The  evidence  is  also 
sufficient  to  sustain  the  jury's  finding  that  appellee  was  not  guUty 
of  contributory  negligence,  in  view  of  the  circumstances  surrounding 
him,  in  stepping  from  the  train  at  the  time  and  in  the  manner  he 
did. 

Appellant's  second  assignment  complains  of  the  court's  refusal 
to  give  the  following  special  charge:  "Gentlemen  of  the  jury:  If 
you  believe  from  the  evidence  that  the  person  Luther,  was  standing 
on  the  last  step  of  the  car  leading  from  the  platform  from  which 
Mr.  Bryant  departed  and  that  by  reason  of  the  position  occupied 
by  said  Luther,  Dr.  Bryant  was  unable  to  make  a  safe  departure 
from  the  train,  and  that  by  reason  of  said  position  of  said  Luther, 
Dr.  Bryant  was  caused  to  fall  and  receive  the  injuries  of  which  he 
complains,  then  you  can  not  find  for  the  plaintiff,  but  must  find 
for  defendant."  There  was  no  error  in  refusing  to  give  this  charge. 
The  general  rule  that  "if  subsequent  to  the  original  negligent  act  a 
new  cause  has  intervened,  of  itself  sufficient  to  stand  as  the  cause 
of  the  misfortune  the  former  must  be  considered  too  remote,"  does 
not  apply  under  the  facts  of  this  case.  The  evidence,  although  con- 
flicting, is  sufficient  to  warrant  the  conclusion  that  the  train  was 
put  in  motion,  after  it  stopped  at  Chandler,  before  a  sufficient  time 
had  elapsed  for  appellee,  in  the  exercise  of  proper  care  and  diligence, 
to  alight  therefrom,  and  appellant's  servants  operating  the  train 
could  reasonably  have  anticipated,  under  such  circumstances,  that 
some  passenger,  such  as  the  person  Luther,  would  be  attempting  to 
board  the  train  at  the  time  and  place  he  did,  which  act  concurring 
with  its  negligence  in  starting  the  train  too  soon  might  result  in 
injury  to  appellee.  In  such  case,  the  act  of  the  third  person  inter- 
vening and  contributing  a  condition  necessary  to  the  injurious  effect 
of  the  original  negligence  will  not  excuse  the  first  wrongdoer.  Mexi- 
can National  Rv.  Co.  v.  Mussette,  86  Texas,  719;  Lane  v.  Atlantic 
Works,  111  Mass.,  139;  Gonzales  v.  City  of  Galveston,  84  Texas, 
3.  The  principle  is  also  expressed  in  the  following  language:  ''An 
intervening  act  of  an  independent  voluntary  agent  does  not  arrest 
causation,  nor  relieve  the  person  doing  the  first  wrong  from  the 
consequences  of  his  wrong,  if  such  intervening  act  was  one  which 
would  ordinarily  be  expected  to  flow  from  the  act  of  the  first  wrong- 
doer. The  mere  fact  that  another  person  concurs  or  co-operates  in 
producing  the  injury,  or  coi^tributes  thereto  in  any  degree  whether 
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large  or  small,  is  of  no  importance.^*  2  Thompson  on  Negligence, 
page  1089,  sec.  6  of  notes.  It  is  well  settled  that  to  constitute  a 
negligent  act  the  proximate  cause  of  an  injury  it  need  not  be  the 
jsole  cause.  It  is  suflBcient  if  it  be  a  concurring  cause,  from  which 
such  a  result  might  have  been  contemplated  or  foreseen.  The  trial 
court  in  his  main  charge  instructed  the  jury  as  follows:  "A  proxi- 
mate cause  is  such  as  operates  to  produce  particular  consequences, 
without  the  intervention  of  any  independent  unforeseen  cause,  with- 
out which  the  injuries  would  not  have  occurred,  and  the  act  com- 
j  plained  of  must  be  such  as  a  reasonably  prudent  person  would  have 
foreseen  was  likely  to  result  in  injury  to  another.  Unless  you  find 
from  the  evidence  that  defendant  was  guilty  of  negligence  as  charged 
and  that  plaintifFs  fall  was  proximately  caused  by  the  negligence,  if 
any,  of  defendant's  employes  in  charge  of  said  train,  you  will  find 
for  the  defendant/*  And  further,  in  effect,  that  in  order  for  the 
jury  to  find  for  plaintiff  they  must  find  from  the  evidence  that  his 
injury  was  "the  direct  and  proximate  result  of  the  negligence,  if 
any,  of  the  employes  in  charge  of  the  train"  in  failing  to  stop  the 
train  a  reasonable  sufficient  time.  We  think  these  charges  considered 
'.in  connection  with  the  entire  charge  given  were  sufficient  to  safely 
guard  and  protect  appellant's  rights,  and  that  if  from  any  stand- 
point it  would  have  been  proper  to  give  the  special  charge,  the 
failure  to  do  so  has  resulted  in  no  substantial  injury  to  appellant. 
The  following  charge  was  requested  by  appellant:  "Gentlemen 
of  the  jury:  You  are  instructed  that  if  from  the  evidence  you  be- 
lieve that  the  plaintiff,  A.  T.  Bryant,  in  disembarking  or  alighting 
from  the  train  while  the  train  was  in  motion,  stepped  straight  out 
from  the  car  step  and  that  the  manner  of  his  leaving  the  train  caused 
him  to  fall  or  caused  his  injury,  then  as  he  recognized  that  the 
train  was  moving  when  he  undertook  to  leave  it,  he  assumed  the 
risk  or  chance  of  such  injury  as  resulted  to  him,  and  the  defendant 
would  not  be  liable  therefor,  though  you  may  .believe  that  an  or- 
,dinarily  prudent  and  careful  person  would,  under  the  same  circum- 
stances, have  attempted  to  have  alighted  from  the  train  in  the  same 
.manner  that  he  did,  and  under  such  circumstances,  if  you  find  they 
exist,  your  verdict  should  be  for  the  defendant."  This  charge  was 
given  with  the  qualification,  "that  plaintiff  did  not  assume  the  risk 
from  stepping  from  the  steps  of  the  car  in  the  manner  shown  by 
the  evidence,  unless  the  jury  believe  from  the  evidence  that  he  under- 
stood and  it  appeared  to  him  that  such  manner  of  stepping  from  the 
train  put  him  in  danger  of  injury."  The  modification  of  this 
charge,  as  shown,  is  complained  of  by  appellant  and  made  the  basis 
of  its  third  assignment  of  error.  In  this  action  of  the  court  we  think 
there  is  no  error  of  which  appellant  can  complain.  We  are  of  the 
opinion  that  the  question  upon  this  phase  of  the  case  was  purely 
one  of  contributory  negligence,  and  that  the  doctrine  of  assumed  risk 
had  no  application  whatever.  The  court  having  concluded,  however, 
-to  charge  upon  the  subject  at  the  instance  of  appellant  correctly,  we 
think,  instructed  them  that  appellee  did  not  assume  the  risk  of  step- 
ping straight  out  from  the  car  steps  unless  the  danger  in  doing  so 
was   apparent   and   he  understood   or   appreciated   such   danger.      A 
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person  must  know  and  appreciate  a  risk  in  order  to  assume  it,  and 
knowledge  of  the  nsual  effect  of  stepping  straight  ont  from  a  mov- 
ing car  is  a  question  of  fact  to  be  shown  and  found  by  the  jury 
and  can  not  be  assumed,  as  a  matter  of  law,  by  the  court.  Becognizing 
this  fact  appellant's  counsel  in  pleading  the  defense  of  assumed  risk 
alleged  that  appellee  'Vith  full  knowledge  of  the  danger  assumed  the 
risk  incident  thereto  in  attempting  to  ali^t  from  said  train  while  in 
motion/^ 

Finding  no  reversible  error  in  the  judgment  it   is  affirmed. 

Affirmedm 

Writ  of  error  refused. 


0.  C.  PouNs  V.  J.  N.  Zachssy. 

Decided  June  5,  1907. 

1. — ^Tretpaas  to  Try  Title— Basement. 

Plaintiff  suing  in  treBpaae  to  try  title  could  not  recorer  hy  reason  of  a 
judgment  showing  him  entitled  to  an  easement  in  the  land,  his  pleading  sedung 
no  protection  in  this  right. 

S. — ^Diidaimer — Judgment. 

Where  defendant  in  trespass  to  try  title  disclaims  as  to  a  part  of  the 
land  sued  for,  plaintiff  is  entitled  to  judgment  therefor  though  defeated  as  to 
the  rest. 

Appeal  from  the  District  Court  of  Morris  County.  Tried  below 
before  Hon.  P.  A.  Turner. 

Hart,  Mahaffey  &  Thomas,  for  appellant. — ^The  court  erred  in 
not  rendering  judgment  for  plaintiff,  establishing  in  him  an  ease- 
ment in  the  land  in  controversy,  because  the  evidence  shows  such 
easement  to  have  been  created  in  favor  of  Sweney  by  the  decree 
rendered  in  the  case  of  Jones  v.  Sweney,  which  easement  plaintiff 
owns  under  a  regular  chain  of  transfers  from  said  Sweney.  Bandall 
V.  Snyder,  64  Texas,  350;  Sharp  v.  Elliott,  70  Texas,  669. 

In  an  action  of  trespass  to  try  title  where  the  plaintiff  claims 
in  his  petition  certain  land  and  the  defendant  answers  disclaiming 
any  title  or  interest  thereto,  it  is  the  duty  of  the  court  to  render 
judgment  in  favor  of  the  plaintiff  for  the  land  disclaimed  by  the 
answer  of  the  defendant  Wamell  v.  Moore,  10  Texas,  235;  Mo- 
Daniel  V.  Martin,  25  S.  W.  Sep.,  1041;  Barnes  v.  ligjitfoot  62  S. 
W.  Bep.,  564;  Woottera  v.  Hall,  67  Texas,  515. 

Henderson  £  Rohinson,  for  appellee. — ^The  owner  of  a  mere  ease- 
ment is  not  entitled  to  maintain  ejectment  or  trespass  to  try  title 
as  against  the  fee  owner  of  land  rightfully  in  possession.  Comick 
V.  Arthur,  73  S.  W.  B/ep^  410;  17  Century  Digest,  sec  25,  under 
Ejectment 

Tn  an  action  of  trespass  to  try  title  when  the  defendant  disclaims 
as  to  a  portion  of  the  land  it  is  not  reversible  error  to  fail  to  enter 
judgment  for  the  plaintiff  therefor   unless  it  a£Srmatively  appears^ 
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by  motion  for  new  trial  or  otherwise,  that  the  question  was  called  to 
the  attention  of  the  court.  In  such  case  the  court  should  reform  the 
judgment  and  tax  the  costs  to  the  appellant.  Barnes  v.  Lightfoot, 
62  S.  W.  Bep.,  664. 

KEY,  Associate  Justice. — 0.  C.  Pouns  instituted  this  suit  in 
the  form  of  an  action  of  trespass  to  try  title.  Zachery,  the  defend- 
ant, filed  a  disclaimer  as  to  part  of  the  land  and  pleaded  not  guilty 
as  to  the  remainder.  The  court  rendered  judgment  for  the  defend- 
ant as  to  all  the  land  sued  for,  and  the  plaintiff  has  appealed  and 
presents  the  case  in  this  court  on  two  assignments  of  error. 

Under  the  first  assignmenj  the  contention  is  made  that  the  plain- 
tiff was  entitled  to  recover  because  he  put  in  evidence  a  judgment 
establishing  his  right  to  an  easement  in  the  land.  Appellant  sued 
in  trespass  to  try  title,  asking  for  a  recovery  of  the  land,  and  did 
not  in  his  petition  show  that  he  was  entitled  to  a  decree  protecting 
him  in  his  easement.  As  the  case  was  presented,  appellant  was 
not  entitled  to  recover  anything  on  account  of  the  judgment  referred 
to.     (Cornick  v.  Arthur,  73  S.  W.  Sep.,  410.) 

Under  the  second  assignment  it  is  contended  that  the  plaintiff  was 
entitled  to  judgment  against  the  defendant  for  that  portion  of  the 
land  included  in  the  defendant's  disclaimer.  That  contention  is 
correct.  The  judgment  of  the  court  below  will  be  reversed  and  judg- 
ment here  rendered  for  appellant  Pouns  for  that  portion  of  the  land 
as  to  which  appellee  disclaimed  title.  As  to  the  land  claimed  by 
appellee  in  his  answer,  and  not  included  in  his  disclaimer,  judgment 
will  be  rendered  for  him.  The  costs  of  the  lower  court  will  be  taxed 
against  appellant,  and  those  of  this  court  against  appellee. 

Reversed  and  rendered* 


W.    A.    HoUTS    ET    AL.    V.    JOHN    SOHARBAUER    BT    AL. 

Decided  June  6,  1907. 

1^— 4ale— EetoissioiL— Partiei. 

Where  the  plaintiff  sues  for  a  balance  due  upon  the  purchase  money  of 
land  and  the  defendant  pleads  in  reconvention  for  a  rescission  of  the  sale  and 
for  recovery  of  the  purchase  money  already  paid,  plaintiff's  vendor,  who  was 
in  no  manner  implicated  in  the  wrong  which  is  made  the  ground  for  rescission, 
is  not  a  necessary  party  to  the  action,  although  the  legal  title  to  the  land  was 
in  such  vendor  at  the  time  plaintiff  made  the  sale  to  defendant. 

8.— Agent  as  Joint  Pnrohaier — Collusion. — ^Beteission. 

Where  an  agent  who  is  to  receive  a  commission  for  effecting  a  sale  of 
land  conceals  this  fact  from  one  who  becomes  a  joint  purchaser  of  the  land 
with  such  agent,  it  is  such  a  fraud  upon  the  purchase  as  will  warrant  a  rescis- 
sion of  the  sale,  the  vendor  knowing  of  and  being  a  party  to  the  fraud. 

8w— flame— Kemedy. 

Under  facts  as  above  stated  the  purchaser  may  either  recover  from  the 
agent,  a  sufficient  portion  of  the  commissions  received  by  him  to  equalize  their 
payments  on  the  land,  or  he  may  sue  to  rescind* 
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4. — Same — ^Uen  to  Beonre  Bepayment. 

Upon  rescission  of  a  sale  on  the  ground  of  fraud  it  is  proper  to  secure  a 
repayment  of  the  money  paid  by  the  purchaser  by  a  lien  on  the  land. 

5. — ^Besoistioii — Joint  Purohasen— Fraud  as  to  One. 

Where  only  one  of  seTeral  joint  purchasers  has  the  right  to  rescind  a 
contract  of  sale  because  of  fraud  practiced  upon  him  alone,  he  is  entitled  to  a 
rescission  even  against  the  wishes  of  his  copurchasers. 

6. — Joint  Tortfeason — Ko  BeeoTory  Orer. 

Where  the  owner  of  land  and  his  agent  by  collusion  consummate  a  fraud 
upon  a  purchaser  of  the  land  and  the  sale  is  set  aside  at  the  suit  of  the  purchaser 
neither  the  owner  nor  the  agent  has  any  remedy  over  against  the  other. 

Appeal  from  the  District  Court  of  Jeflferson  County.     Tried  below 
before  Hon.  W.  H.   Pope. 

J.  S,  Wheless  and  Carlton  &  Proctor,  for  appellants. — ^The  Terdict 
of  the  jury  and  judgment  upon  the  same  failed  to  restore  plaintiffis 
to  the  position  they  occupied  before  the  contracts  were  made,  the 
pleadings  and  evidence  showing  that  defendants  received  certain 
benefits  under  the  contracts  in  the  way  of  rents  and  profits;  also 
that  defendants  made  disposition  of  parts  of  the  land  and  received 
benefits  from  such  sales,  not  accounted  for.  The  pleadings  of  the 
defendants  and  evidence  further  shows  that  the  defendants  had 
received  all  the  benefits  under  the  contracts  to  which  they  were 
entitled  according  to  their  own  contention.  Hunt  v.  Turner,  9 
Texas,  385;  Womack  v.  Womack,  8  Texas,  397;  Cummings  v. 
Powell,  8  Texas,  88;  State  v.  Snyder,  66  Texas,  698;  Chaney  v. 
Coleman,  77  Texas,  100;  Clay  v.  Hant,  49  Texas,  433;  Thomas  v. 
Beaton,  25  Texas,  Supp.,  318;  Patrick  v.  Boach,  21  Texas,  254; 
Coddington  v.  Wells,  59  Texas,  49;  Hamblen  v.  Folts,  70  Texas, 
134;  McCarthy  v.  Moorer,  50  Texas,  287;  Moore  v.  Giesecke,  76 
Texas,  543;  Fitzhugh  v.  Texas-Franco  Land  Co.,  81  Texas,  306. 

In  a  suit  to  cancel  a  deed  by  which  land  is  conveyed  to  a  trustee 
in  the  interest  of  certain  beneficiaries,  the  cestui  que  trust  and  the 
trustee  are  necessary  and  indispensable  parties.  Hudson  v.  Milling 
Co.,  79  Texas,  405 ;  Boles  v.  Linthicum,  48  Texas,  220 ;  Saunders  v. 
Howard,  51  Texas,  23;  Ebell  v.  Bursinger,  70  Texas,  120;  Preston 
V.  Carter,  80  Texas,  388;  "Story's  Eq.  PL,  207. 

A  contract  made  by  an  agent  who  occupies  a  dual  relation  to  buyer 
and  seller  is  not  absolutely  void,  but  voidable  only  at  the  instance  of 
those  who  have  entered  into  the  agreement  in  ignorance  of  such 
relation,  and  the  contract  can  not  be  avoided  or  rescinded  upon  this 
ground  by  a  party  to  it  who  enters  into  it  with  full  knowledge  of 
the  facts.  Connolly  v.  Hammond,  51  Texas,  635;  Scott  v.  Mann, 
36  Texas,  164;  Kramer  v.  Winslow,  154  Pa.,  637. 

If  either  of  the  defendants,  John  Scharbauer  or  John  McElroy 
were  appraised  of  the  fact  that  their  codefendant  S.  M.  Scott  was 
acting  as  agent  for  the  plaintiffs  in  making  the  contracts  of  sale  in 
this  case,  and  this  was  made  known  to  them  before  the  contracte 
were  entered  into,  and  with  such  knowledge  they  entered  into  tto 
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contracts  and  acquiesced  in  his  occupying  this  relation,  such  notice 
to  either  of  them  would  be  notice  to  both,  since  the  evidence  in  the 
case  disclosed  them  to  be  partners  in  the  transaction.  Hamilton- 
Brown  Shoe  Co.  V.  Whitaker,  4  Texas  Civ.  App.,  380;  Muse  v. 
Chaney,  30  S.  W.  Bep.,  374;  Howell  Bros.  Shoe  Co.  v.  Mars,  82 
Texas,  493;  Eider  v.  Hunt,  6  Texas  Civ.  App.,  238;  Kraus  v.  Haas 
Co.,  6  Texas  Civ.  App.,  665. 

O'Brien,  John  &  O'Brien  and  Cowan  &  Bumey,  for  appellees. 

JAMES,  Chief  Justice. — ^W.  A.  Houts  and  his  wife,  J.  E.  Houts, 
sued  John  Scharbauer,  John  McElroy  and  S.  M.  Scott  to  recover 
$27,000  and  interest  from  May  3,  1901,  as  a  balance  due  on  the 
purchase  price  of  640  acres  of  land.  Plaintiffs  found  the  suit  upon 
three  instruments  attached  as  exhibits  to  the  petition,  and  alleged 
that  by  virtue  thereof  defendants  purchased  the  land  for  $60,000, 
one-half  of  which  was  paid,  and  $30,000  payable  within  a  reasonable 
time  with  6  percent  interest.  That  one  year  after  the  execution  of 
the  deed  was  a  reasonable  time,  and  that  defendants  had  failed  to 
pay  same  except  $3,000  which  was  credited.  That  an  implied  ven- 
dor's lien  existed  for  said  balance  and  that  plaintiffs  had  become  the 
owners  of  said  balance  by  purchase  from  the  other  parties  who  were 
interested  in  same. 

The  three  exhibits  disclose  substantially  as  follows:  The  first 
exhibit,  "A,^*  is  a  contract  dated  April  23,  1901,  expressing  the 
receipt  from  S.  M.  Scott  and  John  McElroy,  of  $6,000  as  earnest 
money  to  close  the  sale  to -said  Scott  and  McElroy  of  said  section, 
(except  40  acres  thereof  to  be  thereafter  mutually  agreed  on)  the 
total  price  being  $60,000,  and  $24,000  to  be  paid  when  an  ab- 
stract  showing  perfect  title  is  presented  together  with  a  general 
warranty  deed  to  a  trustee  to  be  thereafter  agreed  on,  the  conditions 
of  the  trust  to  be  as  follows:  The  trustee  to  convey  to  various  par- 
ties designated  by  Scott  and  McElroy,  upon  receipt  of  $100  per 
acre  to  be  paid  to  W.  A.  Houts  until  such  a  time  as  there  has  been 
made  a  further  payment  to  said  Houts  of  $30,000  with  6  percent 
interest  on  said  $30,000  or  any  part  of  same  that  is  unpaid,  all  ex- 
penses of  deeds  to  be  borne  by  Scott  and  McElroy.  The  possession 
of  the  property  is  reserved  for  the  farming  season  of  1901,  the 
rental  to  be  paid  to  Scott  and  McElroy  and  to  be  1-5  of  the  rice 
raised  on  the  premises.     This  exhibit  is  signed  by, 

S.   M.   Scott,  J.   E.   Houts,  Trustee, 

John   McElroy.  D.  Zimmerman, 

W.   A.   Houtg,  Agent, 
by  W.   A.   Houts,   Agent. 

Exhibit  *^"  is  substantially  as  follows:  An  agreement  executed 
bv  W.  A.  Houts  and  bv  S.  M.  Scott  and  John  Scharbauer  and  John 
McElroy,  confirming  the  preceding  contract,  and  reciting  the  receipt 
of  the  $24,000,  and  proper  abstract,  and  that  all  conditions  up  to 
date  having  been  complied  with,  the  said  W.  A.  Houts,  J.  E.  Houts 
and  D.   Zimmerman  deliver   a  deed  unto  a  trustee  duly  appointed. 
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the  same  being  W.  A.  Houts,  he  to  hold  the  title  in  his  name  for 
the  U8e  and  benefit  of  the  second  parties,  sneh  deed  covering  the  640 
acres,  the  additional  40  acres  being  thereby  reserved  nnto  the  first 
parties  to  be  selected  from  the  Scott  and  McElroy  subdivision  of  said 
section  by  mutual  consent.  Then  follows  a  paragraph  defining  &e 
duties  of  the  said  trustee  substantially  as  provided  in  exhibit  "A" 
Also  provides  that  W.  A.  Houts  as  trustee  is  to  execute  quitclaun 
deed  to  John  McElroy,  John  Scharbauer  and  S.  M.  Scott,  convey- 
ing all  interest  as  trustee,  the  deed  to  be  deposited  in  escrow  in 
the  First  National  Bank  of  Beaumont  to  be  held  until  the  parties 
of  the  first  part  have  received  the  balance  of  the  purchase  money 
for  the  land. 

Exhibit  *V"  is  the  deed,  which  was  dated  April  30,  1901,  and 
finally  acknowledged  May  2,  1901,  and  executed  by  ^T).  Zimmerman, 
Ann  M.  Zimmerman,  W.  A.  Houts,  Southern  Commission  Co.  by 
J.  E.  Houts,  President."  The  grantors  named,  D.  Zimmerman  and 
wife,  Ann  M.  Zimmerman,  of  Silvain  Springs,  Ark.,  J.  E.  Houts, 
Trustee  of  Southern  Commission  Company,  and  the  Southern  Com- 
mission  Company,  a  corporation  organized  under  the  laws  of  South 
Dakota  acting  herein  by  its  president  J.  E.  Houtd,  and  J.  E.  Houts 
who  joins  his  wife  J.  E.  Houts,  he  being  of  the  county  of  Yankton, 
S.  D.  Consideration  $60,000  ^'to  us  in  hand  paid  by  W.  A.  Houts, 
Trustee,  for  John  Scharbauer,  John  McElroy  and  S.  M.  Scott  and 
J.  E.  Houts"  (the  interest  of  J.  E.  Houts  in  the  land  conveyed  is 
the  right  to  demand  and  receive  $100  per  acre  out  of  the  proceeds 
of  the  first  300  acres  sold,  with  8  percent  interest,  and  the  interest  of 
said  Scott,  McElroy  and  Scharbauer  being  the  entire  estate  in  the 
land  after  payment  of  said  sum  after  40  acres  are  deeded  to  W.  A. 
Houts  individually).  It  conveys  the  640  acres^  reserving  the  pos- 
session for  the  farming  season  of  1901. 

Defendants  Scharbauer  and  McElroy  answered  denying  any  indebt- 
edness to  plaintiffs,  and,  in  substance,  claimed  that  the  balance  sued 
for  was  never  any  obligation  upon  them  and  never  was  so  intended; 
that  it  was  agreed  between  the  parties  and  so  expressed  in  the  eon- 
tracts,  and  if  not  so  expressed  it  was  intended  by  the  parties  that 
defendants  were  to  have  two  years  within  which  to  sell  off  the  land  at 
$100  an  acre  to  pay  the  balance,  and  if  they  failed  within  that  time 
to  do  so  from  the  sales,  all  their  rights  and  interests  in  the  lands 
should  cease  and  the  same  be  held  by  W.  A.  Houts  in  trust  for  him- 
self and  others,  without  further  acts  or  conveyances,  and  alleged 
mutual  mistake  in  the  preparation  of  the  contracts  in  their  failure  to 
express  these  terms.  These  defendants  pleaded  also  in  reconvention 
and  averred  that  in  the  negotiations  leading  up  to  the  purchase,  their 
codefendant  Scott  was  acting  as  agent  for  plaintiffs  under  an  agree- 
ment to  pay  him  a  commission  of  five  percent  for  making  the  deal; 
that  of  this  fact  they  had  no  knowledge.  That  Scott  came  to  them 
as  an  investor  and  offered  to  go  in  with  them  as  a  purchaser,  and 
relying  upon  him  they  acceded  to  his  proposition  and  they  entrusted 
the  whole  matter  of  said  contract  and  purchase  to  him,  and  if  Ihey 
had  known  of  his  agency  they  would  not  have  entered  into  the  pur- 
chase.    That  upon  the  payment  of  the  $30,000,  of  which  Scott  paid 
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$10,000,  that  he  was  paid  back  $3,000  by  Houts  for  his  senrices. 
They  alleged  also  that  they  promptly  acted  to  rescind  and  repudiate 
the  contracts  upon  discovery  of  the  relationship  of  their  codefendant 
to  plaintiff;  that  they  had  an  equity  in  the  land  to  secure  them  the 
return  of  the  purchase  money  paid  by  them,  to  wit,  $20,000  and 
interest,  and  prayed  that  a  trust  in  said  land  for  the  return  of 
said  money  be  declared,  asking  judgment  against  plaintiffs  W.  A« 
Houts  and  J.  E.  Houts  and  their  codefendant  S.  M«  Scott  accord- 
ingly. 

Scott  substantially  adopted  the  answer  of  said  defendants,  and 
asked  judgment  a^inst  plaintiffs  for  tiie  purchase  money  $7,000 
that  had  been  paid  by  him,  and  interest. 

Plaintiffs  by  supplemental  petition  denied  the  all^ations  of  de- 
fendants; admitted  the  employment  of  Scott  to  sell  the  land  for  $100 
per  acre,  and  to  pay  him  a  commission,  but  denied  the  concealment 
of  such  fact,  and  alleged  that  Scharbauer  and  McElroy  knew,  or 
were  charged  with  knowledge  of  the  fact. 

The  trial  resulted  in  a  verdict  against  plaintiffs  and  in  favor  of 
Scharbauer  and  McElroy  *^pon  their  plea  in  reconvention  for  the  sum 
of  $20,000  and  6  percent  interest  from  May  3,  1901,  and  the  foreclosure 
of  their  vendor's  lien  upon  the  land  described  in  the  pleadings.  We  find 
against  the  defendant  S.  M.  Scott  on  his  plea  in  reconvention  and 
against  the  defendants  Scharbauer  and  McElroy  as  to  their  cross  action 
against  S.  M.  Scott.*' 

The  court  submitted  the  issues  in  the  following  manner:  1st.  To 
find  for  plaintiffs  against  all  defendants  in  the  sum  of  $27,000  with 
8  percent  interest  from  May  3,  1901,  with  foreclosure  of  vendor's 
lien  upon  the  land,  unless  they  found  from  a  preponderance  of  the 
evidence  that  at  the  time  of  the  execution  of  said  contracts  there  was 
a  mutual  mistake  as  theretofore  defined,  in  that  if  the  contract,  as 
written,  had  included  all  the  terms  agreed  upon  by  the  parties  that 
there  would  be  no  obligation  to  pay  the  $30,000  with  interest  except 
out  of  the  sales  of  the  land  within  two  years,  and  that  in  the  event 
said  sales  did  not  pay  said  sum  within  said  time,  then  the  land  would 
revert  to  plaintiffs,  and  if  thqr  so  found  to  find  against  plaintiffs. 

The  court  instructed  the  jury  further:  2d.  That  if  Scott  was  the 
agent  of  plaintiffs  Houts  and  acting  as  such  under  an  agreement 
between  himself  and  plaintiffs,  that  if  he  (Scott)  should  negotiate 
and  make  a  sale  of  said  land  for  plaintiffs,  he  (Houts)  would  pay 
Scott  5  percent  of  the  consideration,  and  that  Scott  did  negotiate  with 
defendants  Scharbauer  and  McElroy  and  bring  about  the  sale  evi- 
denced by  the  contracts  in  evidence,  and  that  Houts  did  pay  Scott 
after  the  consummation  of  the  sale,  saia*  commission,  and  the  jury 
further  believed  from  the  evidence  that  said  fact  that  Scott  was  acting 
as  agent  for  plaintiffs  was  unknown  to  said  Scharbauer  and  McElroy, 
or  either  of  tiiem,  and  that  said  defendants  within  a  reasonable  time 
after  discovering  the  fact  of  said  agency  and  the  payment  of  said 
commission,  repudiated  said  contract,  then  that  they  would  find  for 
said  defendants  in  the  sum  of  $20,000  with  interest  at  6  percent  per 
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annum  from  May  3,  1901,  and  a  foreclosure  of  their  vendor's  lien 
upon  the  land. 

Conclusions  of  Fact-— We  find  the  following  facts  developed  in  the 
evidence : 

That  prior  to  the  deed  W.  A.  Houts  had  an  arrangement  with 
Zimmerman  to  buy  his  interest  in  the  land  and  did  at  or  abont  that 
time  acquire  it  by  deed.  That  the  land  had  been  acquired  from  the 
Port  Arthur  Land  Company,  the  deed  being  to  D.  Zimmerman  and 
J.  E.  Honts,  trustee  (she  being  the  wife  of  W.  A.  Houts).  It  was 
shown  that  W.  A.  Houts  paid  all  the  purchase  money  to  the  Port 
Arthur  Land  Company,  and  that  the  Southern  Commission  Company 
had  no  interest  in  the  land.  The  result  of  the  testimony  is  that 
plaintiff  Houts  was  the  owner  of  the  land,  at  the  time  of  the  sale 
to  defendants  and  at  the  time  of  the  bringing  of  this   suit. 

That  the  three  instruments  already  described  were  executed.  The 
fact  that  he  had  become  the  owner  seems  to  have  been  understood 
and  recognized  as  he  alcme  signed  the  final  contract  as  party  of  the 
first  part. 

It  was  admitted  that  Scott  was  the  agent  of  plaintiff  to  make 
the  sale  at  the  price  fixed  by  his  principal,  which  was  $60,000,  one- 
half  cash  and  the  balance  on  time  to  suit  the  purchaser,  secured  with 
the  land.  Scharbauer  and  McElroy  testified  in  substance  that  Scott 
did  not  disclose  to  them  that  he  was  agent  of  plaintiff  to  make 
the  sale;  that  they  dealt  with  him  solely  as  their  partner  and  co- 
purchaser,  that  they  were  advised  of  the  price  and  terms  by  him, 
and  he  attended  to  all  the  details  of  the  deal  and  that  they  relied 
on  him  in  these  matters  because  he  was  purchasing  an  interest  with 
them  and  putting  up  his  part  of  the  purchase  money.  They  denied 
any  knowledge  of  his  agency.  Scott  testified  he  thought  they  knew 
he  was  agent,  but  that  he  was  certain  they  did  not  know  anything  of 
the  fact  that  he  was  getting  a  commission  and  was  not  paying  as 
much  for  his  interest  as  they  were  paying  for  theirs.  He  testified 
that  he  and  Houts  discussing  the  matter  concluded  it  was  the  better 
way  for  him  (Scott)  to  pay  the  cash  and  for  Houts  to  pay  him  cash, 
and  the  reason  for  this  was  to  avoid  allowing  McElroy  and  Schar- 
bauer to  know  that  he  was  getting  $3,000  commission.  He  testified 
that  he  and  Houts  knew  that  their  knowledge  that  he  was  paying  him 
a  commission  might  have  affected  Scharbauer  and  McElroy,  and  that 
the  fact  that  his  going  in  disinterested  gave  him  greater  strength  in 
getting  them  to  take  hold. 

On  the  issue  of  mutual  mistake  in  the  omission  from  the  contract 
of  the  understanding  that  the  balance  was  to  be  paid  out  of  the 
sales  of  the  land  within  two  years,  we  conclude  there  was  testimony 
suflScient  to  warrant  the  submission  of  the  issue.  With  reference  to 
this  issue  we  may  add  that  the  finding  of  the  jury  on  the  plea  in 
reconvention,  if  sustained,  would  eliminate  as  immaterial  and  use- 
less any  finding  on  this  issue. 

The  chief  points  raised  by  appellants  may  be  summarized: 
1st.    That  the   reconvention,   which   was  based   on   rescission,   was 
improperly  allowed,  because  parties  necessary  and  proper  to  the  grant- 
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ing  of  reliet  on  that  ground  were  not  before  the  court.  The  absent 
parties  were  D.  Zimmerman  and  wife  and  the  Southern  Commission 
Company.     The  first  eight  assignments  deal  with  this  subject. 

2d.  That  the  judgment  fails  to  restore  plaintiffs  to  the  position 
they  occupied  before  the  contracts  were  made,  the  pleadings  and 
evidence  diowing  that  defendants  received  certain  benefits  under  the 
contracts  in  rents  and  profits,  and  that  defendants  made  disposition 
of  parts  of  the  land  and  received  benefits  from  such  sales,  not  accounted 
for,  and  further  that  they  had  received  all  the  benefits  under  the 
contracts  to  which  they  were  entitled  according  to  their  own  conten- 
tion.    The  sixth  assignment  deals  with  this  subject. 

3d.  That  the  testimony  did  not  warrant  a  charge  submitting  as  an 
issue  the  matter  of  mistake  in  the  omission,  of  certain  terms  from 
the  contracts.  This  is  the  subject  dealt  with  by  the  eleventh  assign- 
ment. 

The  other  assignments  attack  the  charges,  except  those  which  chal- 
lenge the  verdict,  as  unsupported  by  evidence,  as  against  the  great 
preponderance  of  the  evidence,  as  not  responsive  to  the  charges,  and 
as  unjust,  inequitable  and  unconscionable. 

The  first  of  the  above  propositions  we  conclude  can  not  be  sus- 
tained. It  was  shown  by  tiie  undisputed  evidence  that  W.  A.  Houts 
was  the  owner  of- the  land,  and  of  the  claim  sued  on,  as  shown  by 
the  conclusions  of  facts  above  found.  Zimmerman  had  deeded  his 
interest  in  the  land  to  W.  A.  Houts,  and  it  was  not  necessary  that 
he  should  have  been  a  party,  on  account  of  his  interest  in  the  land, 
for  he  had  none.  The  same  is  true  of  said  Commission  Company. 
It  is  further  a  contention  by  appellant  that  a  court  of  equity  could 
not,  without  Zimmerman  in  the  case,  grant  him  full  relief  because 
in  order  to  do  adequate  and  complete  justice,  the  court  should  have 
been  put  in  a  position  to  award  him  contribution  from  Zimmerman  in 
this  very  proceeding,  and  for  this  reason  the  plea  for  rescission  should 
not  have  been  granted.  In  the  first  place,  Zinmierman  appears  from 
the  exhibits  to  appellants'  petition  to  have  been  a  nonresident  of 
the  State,  and  therefore  no  citation  could  ordinarily  have  been  served 
on  him  which  would  have  authorized  a  personal  judgment  against 
him.  In  the  second  place,  it  does  not  appear  with  any  degree  of 
probability  that  Zimmerman  was  liable  to  appellant  for  contribution. 
Appellant,  it  is  true,  had  bought  from  Zimmerman  his  interest  in 
this  transaction,  paying  him  finally  out  of  the  $24,000  payment. 
But  it  is  not  perceived  how  Zinmierman  would  be  liable  to  him  to 
refund  or  contribute  on  account  of  a  judgment  against  Houts  or 
Houts's  land,  growing  out  of  the  individual  act  or  wrong  of  Houts 
himself.  If  defendants  were  entitled  to  rescission,  it  was  only  neces- 
sary for  them  to  join  as  parties,  those  interested  in  the  contracts 
at  the  time  of  suit,  and  it  would  clearly  appear  to  be  useless  to 
join  parties  who  appeared  to  have  no  interest  or  who  had  parted 
with  their  interest.  Here  Houts  owned  the  land  and  all  claim 
arising  from  the  sale,  and  defendants  did  not  have  to  look  further 
than  to  him  to  fully  accomplish  the  rescission.  The  relation  exist- 
ing beween  Houts  and  Zimmerman  will  be  more  fully  treated  under 
the  twelfth  and  thirteenth  assignments. 
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As  to  the  second  of  the  above  propositions:  Appellant  in  his 
,  brief  in  support  of  the  proposition  states  that  Scharbaner,  McEIroy 
and  W.  A.  Houts  and  wife  and  W.  A.  Honts,  trustee,  conveyed 
to  S.  M.  Scott  40  acres  of  land  on  January  12,  1902,  and  Scott 
conveyed  same  to  the  Export  Oil  &  Pipe  Company,  and  being 
unable  to  meet  his  $3,000  notes  that  he  had  executed  to  W.  A. 
Houts  therefor,  he  had  procured  the  said  company  to  reconvqr 
the  40  acres  to  Houts.  We  may  refer  to  the  following  agreement 
which  appears  in  the  record:  ''It  is  agreed  that  the  40  acres 
embraced  in  the  deed  from  W.  A.  Houts,  trustee,  to  S.  M.  Scott 
of  date  as  shown  upon  its  face  as  introduced  in  evidence,  was  conr 
veyed  by  S.  M.  Scott  to  the  Export  Oil  &  Pipe  Idne  Company  and 
by  that  company  later  conveyed  to  W,  A.  Houts  who  now  holds 
the  record  title  and  deed  to  the  same/'  It  is  not  deemed  neoesssaiy 
to  pursue  this  particular  subject  further. 

It  is  also  stated  under  this  head  that  one-fifth  of  tiie  rice  crop 
for  1901  was  turned  over  to  the  Beaumont  Bice  MiU  with  instruct- 
ions to  deliver  it  to  defendants,  and  that  ''Scott,  who  was  acting 
for  the  other  defendants,  was  advised  of  this  having  been  done, 
but  it  seems  that  the  defendants  never  went  to  the  mill  and  col- 
lected what  was  due  them.**  On  this  matter  W.  A.  Houts  testified 
as  to  the  disposition  that  was  made  of  the  rice  crop  that  he  in- 
structed Mr.  Broussard  of  the  Mill  Company,  to  remit  4-5  of 
the  proceeds  to  him  and  to  pay  to  Scott,  Scharbauer  and  McElroy 
the  balance;  and  that  he  did  not  know  whether  he  followed 
the  instructions  and  paid  them  the  balance.  Scott  testified:  *Tre8, 
they  made  a  crop,  but  I  never  heard  of  any  accounting  being  made 
to  any  one  of  that  one-fifth.  Mr.  Houts  informed  me  that  Hie 
rice,  or  that  portions  of  it  went  to  Mr.  Broussard^  and  I 
presume  it  remains  there  now  uncollected.  He  never  gave  me 
any  account  sales  of  if  This  being  all  the  evidence  referred 
to  by  appellants*  brief  on  this  subject  we  presume  it  is  all.  It 
does  not  appear  that  these  defendants  were  advised  of  the  rice 
being  there  for  them,  nor  that  they  received  any  of  it- 
It  is  further  contended  that  defendants  caused  a  plat  of  the 
land  to  be  made  showing  streets  through  the  same  and  the  sale 
to  the  Export  Oil  &  Pipe  Line  Company  was  made  with  respect  to  sudi 
plat.  As  that  40  acres  was  reconveyed  to  Houts  and  he  was  owner 
of  the  whole  land,  there  was  clearly  no  dedication  of  streets  which 
he   could   not   ignore. 

The  leading  question  in  the  case,  is  whether  or  not  the  facts 
in  evidence  were  such  as  to  warrant  a  rescission.  The  facts  briefly 
stated  are  that  Scott  was  the  agent  for  Houts  to  sell  tiie  land, 
that  instead  of  dealing  with  &harbauer  and  McElroy  as  such 
agent,  but  withholding  from  them  knowledge  of  that  fact  and 
particularly  the  fact  that  he  had  an  arrangement  with  Houts  to 
receive  $3,000  commission  for  his  services  in  affecting  a  sale,  he 
assumed  the  attitude  of  a  joint  purchaser  with  them  in  order  to 
induce  them  to  go  into  the  purchase,  and  this  in  fact  induced 
them  to  go  in  and  commit  the  whole  matter  to  his  management 
through  confidence  in  him  as  a  bona  fide  joint  pordiaser;   when 
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otherwise,  if  he  had  declared  his  true  relation,  they  would  not 
have  done  so.  The  procedure  was  a  scheme  devised  by  Houts  and 
Scott,  and  carried  out  to  success,  and  when  the  cash  payment 
was  completed  Scott  received  from  Houts  a  check  returning  him 
$3,000.  The  truth  was  not  discovered  by  Scharbauer  and  McElroy 
until  shortly  before  the  filing  of  this  suit. 

Without  doubt  Scharbauer  and  McElroy  upon  this  state  of  facts 
might  have  adhered  to  the  sale  and  recovered  from  Scott  sufficient 
to  equalize  their  investment.  And  Houts  being  party  to  the 
breach  of  trust  involved  in  said  proceedings,  he  also  would  have 
been  liable  in  the  same  manner.  This  would  have  been  plaintiflE^s 
only  remedy  if  the  property  could  not  have  been  restored.'  But 
authorities  are  numerous  to  the  effect  that  they  also,  under  the 
circumstances  of  this  case,  had  their  right  to  rescind  if  acting 
promptly  in  repudiating  the  transaction.  In  a  joint  adventure 
of  this  nature  a  relation  of  trust  and  confidence  exists  between 
the  members  thereof,  and  the  conduct  of  Scott  inspired,  or  sec- 
onded and  participated  in  by  Houts  his  principal,  made  them 
both  subject  to  any  remedy  that  equity  affords  for  the  relief  of 
those  overreached-  by  such  collusive  conduct.  These  defendants 
were  induced  to  pay  for  their  interests  at  the  rate  of  $60,000 
when  the  price  to  Scott,  their  co-purchaser,  was  $57,000  and  in 
this  they  were  defrauded.  The  following  authorities  establish  the 
fiduciary  relation  between  joint  investors,  and  also  their  right  to 
rescind  contracts  procured  in  violation  of  such  relation.  1  Bigelow 
on  Fraud  p.  315;  Hall  v.  Grayson  Co.  Nat.  Bank,  81  S.  W.  Bep., 
762;  Yale  Gas  Stove  Co.  v.  Wilcox,  29  Atl.  Eep.,  303;  Seehorn 
V.  H-all,  32  S.  W.  Bep.,  643;  Ferguson  v.  Gooch,  40  L.  B.  A.,  235; 
Franey  v.  Warner,  71  N.  W.  Bep.,  85;  1  Morawitz  on  Priv.  Cor- 
porations,  sec.   293. 

We  think  no  authorities  are  necessary  to  be  cited  to  show  the 
propriety,  in  a  rescission  in  this  case,  of  securing  the  repayment 
by  a  lien  on  the  land. 

We  overrule  the  seventh  assignment  which  is  that  the  benefits 
received  by  these  defendants  from  the  contracts  make  it  unjust, 
inequitable  and  unconscionable,  for  them  to  be  permitted  to  rescind. 
Also  the  fifteenth  and  sixteenth  which  urge  that  the  verdict  is 
contrary  to  the  testimony,  and  to  the  great  preponderance  thereof. 

The  ninth  assignment  is  also  overruled.  Paragraph  four  of  the 
charge,  defining  an  agent,  was  a  correct  statement  of  the  law.  We 
fail  to  perceive  how  the  charge  was  misleading  in  connection  with 
the   other   charges. 

The  tenth  and  eleventh  relate  to  charges  on  the  subject  of  mutual 
mistake  which,  in  view  of  the  verdict  on  the  matter  pleaded  in 
reconvention,  are  wholly  immaterial,  but  we  think  the  definition 
given  of  mutual  mistakes  was  not  erroneous,  neither  is  the  posi- 
tion taken  by  appellant  that  the  testimony  did  not  warrant  a  charge 
on  mutual  mistaJce,  tenable. 

Under  the  twelfth  and  thirteenth  assignments  appellant  ad- 
vances a  number  of  propositions.  The  court  charged  the  jury 
that  if  the  fact  that  Scott  was  acting  as  agent  for  plaintiff  was 
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unknown  to  Scharbauer  and  McElroy,  or  either  of  them,  and  that 
said  defendants  within  a  reasonable  time  after  discovering  the 
fact  of  said  agency  and  the  payment  of  said  commission,  repu- 
diated said  contract,  then  to  find  for  said  defendants,  etc.  The 
first  three  propositions  also  the  sixth  contend  that  this  charge 
was  error,  because  if  either  one  of  said  defendants  knew  the  facts, 
it  would  defeat  the  suit.  The  relation  of  Scharbauer  and  McElroy 
to  each  other  was  that  of  cotenants,  or  joint  purchasers.  If  either 
of  them  could  show  the  necessary  facts  to  authorize  a  lescissioii 
in  his  favor,  he  would  nevertheless  be  cut  off  from  that  right  if 
the  other  was  not  permitted  to  join  him  in  a  suit  to  rescind,  because 
of  the  right  of  their  vendor  to  be  placed  in  siaiu  quo  as  to  the 
whole  property.  It  would  seem  that  one  purchaser  having  the 
facts  warranting  a  rescission  in  his  favor  against  the  vendor, 
ought  not  to  suffer  a  loss  of  that  right  because  his  copurchaser 
is  not  in  a  position  to  assert  such  remedy.  If  the  latter  refuse 
to  join  in  such  a  suit,  as  he  may  do,  he  may  be  joined  as  a  de- 
fendant and  rescission  compelled  against  his  will.  See  note  to 
18  Ency.  PL  &  Prac.  p.  796.  If  this  can  be  done,  certainly  the 
same  relief  will  be  granted  in  a  case  in  which  he  consents  to  join 
as  plaintiff. 

Enough  has  already  been  said  to  dispose  of  the  fourth  proposi- 
tion. Defendants  do  not  appear  to  have  received  benefits  such 
as  would  bar  them  from  this  remedy.  The  fifth  proposition  is  to 
the  effect  that  Houts  in  this  transaction  acted  for  himself  as  to 
an  undivided  half  interest  in  the  land  and  for  Zimmerman  as  to  the 
other  half,  and  the  acts  complained  of  "not  being  actually  tortious," 
but  voidable  **merely  upon  a  principle  of  public  policy,**  Houts, 
in  so  far  as  he  was  representing  Zimmerman,  could  not  be  required 
to  refund  that  part  of  the  money  paid  to  him  for  Zimmerman. 
The  evidence  establishes  that  Houts  previous  to  these  contracts 
had  an  arrangement  with  Zimmerman  to  buy  his  interest  for  a 
certain  price.  He  testified  that  in  the  purchase  from  the  Port 
Arthur  Land  Company  he  had  advanced  Zimmerman  part  of  the 
purchase  money,  some  $6,000,  and  the  latter  secured  the  advance 
by  a  mortgage.  That  afterwards  Zimmerman  told  him  he  believed 
he  could  get  $10,000  for  his  interest  and  at  the  same  time  that 
it  was  all  Hout's  money  in  the  property  and  that  he  did  not 
feel  like  saying  much  about  it,  and  that  he  (Houts)  could  handle 
it  to  suit  himself,  but  that  any  time  Houts  would  return  him 
his  notes  and  give  him  $10,000  he  would  be  very  glad.  Houts 
testified  that  as  soon  as  he  got  the  $6,000  (which  was  at  the  time 
of  the  first  contract)  he  wrote  Zimmerman  that  he  had  sold  the 
property  and  sent  him  $500  together  with  the  deed  asking  him 
to  execute  it  and  return  it  and  told  him  as  soon  as  the  deal  was 
closed  he  (Zimmerman)  would  receive  the  balance  of  his  money 
together  with  the  notes  and  mortgage,  and  that  if  he  was  unable 
to  cfose  the  deal  he  would  take  Zimmerman's  portion  at  any  rate. 
That  as  soon  as  he  got  the  $24,000  he  sent  Zinmierman  his  notes 
and   $9,500    thus   fully   closing   the    deal. 

It   appears   from   Houts'    testimony   that   he   made    the   sale  and 
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not  Zimmerman;  that  before  the  first  contract  he  had  contracted 
to  take  Zimmerman's  interest,  regardless  of  moneys  derived  from  the 
sale,  and  finally  at  the  time  the  second  contract  was  made  and 
the  $24,000  was  paid  him,  he  completed  the  payment  to  Zimmer- 
man. Certainly  he  would  have  no  recourse  against  Zimmerman 
by  reason  of  the  consequences  of  his  own  misconduct  in  negotia- 
ting the  sale.  Neither  can  it  be  said  that  he  received  and  paid 
over  to  Zimmerman,  in  the  latter's  character  as  beneficiary,  a 
share  of  the  proceeds  of  the  sale.  He  made  the  payments  for  him- 
self, in  his  own  interest,  and  in  the  execution  of  his  own  contract. 

As  to  the  fourteenth  assignment  there  was  no  error  committed 
in  charging  the  jury  that  if  Scott  was  agent  for  Houts  and  also 
acted  for  Scharbauer  and  McElroy  in  the  transaction  with  the 
knowledge  of  Houts,  that  plaintiff  could  not  recover  against  Scott 
unless  all  the  parties  named  knew  of  the  agency  and  consented 
thereto.  The  rescission  destroyed  the  contracts;  all  the  land  was 
restored  to  Houts,  and  this  result  would  necessarily  preclude  a 
recovery  by  Houts  against  Scott.  Besides,  the  joint  wrong  com- 
mitted by  Houts  and  Scott  and  for  which  the  court  set  aside  the 
contract,  would  preclude  either  from  recovering  against  the  other. 
The  court  accordingly  and  correctly  refused  Scott  the  right  to 
recover  the  $7,000  he  had  paid  Houts,  and  refused  Houts  the 
right   to   recover  from   Scott  upon   the  contracts   which   it   annulled. 

The  nineteenth  assignment  of  error  is  practically  disposed  of 
by  what  occurs  above,  but  this  assignment  is  not  briefed  so  as  to 
entitle  it  to  notice. 

The  verdict  in  favor  of  the  reconvention,  overrides  and  pretermits 
the  issue  of  mutual  mistake,  and  renders  it  an  immaterial  subject. 
Judgment  affirmed. 

Affirmed. 


G.  H.  Newnom  v.  George  E.  Williamson. 

Decided  June  5,  1907. 

1. — Stenographer's  Act,  Constltntlonal. 

That  part  of  section  5  of  the  Stenographer's  Act,  passed  by  the  29th 
Legislature,  which  provides  ''that  original  documentary  evidence,  maps,  plats  or 
other  matters  introduced  in  evidence,  and  if  embraced  in  the  stenographer's 
report,  may  be  made  part  of  the  record  of  said  cause  by  written  direction  of 
the  court,  which  may  be  sent  up  in  the  original  form  if  requested  by  either 
party  to  the  suit,  or  transcribed  by  the  clerk  with  other  parts  of  the  record 
therein,"  is  not  void  because  in  derogation  of  section  3,  article  35,  of  the 
Constitution  which  provides  that  no  bill  shall  contain  more  than  one  subject, 
which  shall  be  expressed  in  its  title. 

2. — ^Appeal — Original  Boouments  Parts  of  Reoord,  When. 

To  authorize  the  sending  up  of  original  documents  and  to  constitute  them 
a  part  of  the  record  on  appeal,  it  is  necessary  that  a  written  order  to  this 
effect  be  made  by  the  trial  court  during  the  term  at  which  the  case  was  tried. 
A  written  order  by  the  trial  judge  to  the  clerk  of  his  court,  after  the  adjourn- 
ment of  the  term,  to  send  up  such  original  papers,  will  not  have  the  effect  of 
making  them  a  part  of  the  record,  or  entitle  them  to  consideration. 
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3. — ^Imperf eot  Keoord — ^Inftmoted  Yerdiet — ^Burden  of  Proof — ^PresnmptUm. 

Where  the  aocumentary  evide&ce  iised  on  the  trial  of  a  boundaTy  case,  is 
stricken  from  the  record  on  appeal  and  the  record  is  therefore  incomplete,  it 
will  be  presumed  in  favor  of  an  instructed  verdict  for  the  plaintiff  (appellee), 
that  the  entire  evidence  on  the  trial  waa  such  as  to  justify  the  court  in  giving 
such  peremptory  charge. 

Appeal  from  the  District  Court  of  Jackson  County.  Tried  bdow 
before  Hon.  J.   C.  WilaoiL 

James  &  Yeiser,  for  appellant. 

Proctors,   Vandenberge  &   Grain,  for  appellee. 

NEILL,  Associate  Justice. — ^We  are  met  at  the  threshold  of 
this  appeal  by  a  motion  of  the  appellee  to  strike  out  the  statement 
of  facts,  which  must  be  disposed  of  before  considering  the  case. 

It  appears  from  the  record  that  appellant  has  not  attempted 
to  prepare  and  have  incorporated  a  statement  of  facts  under  the 
provisions  of  arts.  1379  to  1381,  inclusive,  of  the  Bevised  Statutes 
of  1895;  but  that,  in  lieu  of  such  statement,  he  seeks  to  have 
made  a  part  of  the  record  and  have  considered  as  a  statement  of 
facts,  the  steno^apher's  report  of  the  oral  evidence,  and  accom- 
panies the  same  by  a  number  of  written  documents,  such  as  sketches^ 
maps,  plats,  copies  of  field  notes  and  other  instruments,  not  em- 
braced in  the  stenographer's  report;  nor  transcribed  by  the  clerk 
with  other  parts  of  the  record,  which  are  sent  up  in  the  original 
form,  though  in  no  way  attached  to  it.  Wherefore,  it  is  insisted 
by  the  appellee  that,  inasmuch  as  it  is  apparent  from  the  record 
that  the  cause  was  tried  upon  both  oral  and  documentary  evidence, 
there  is  no  complete  statement  of  facts  properly  in  the  record, 
neither  the  documentary  nor  oral  evidence  being  presented  in  the 
proper  form,  to  be  considered  on  this  appeal. 

It  is  first  urged  in  this  contention  that  the  part  of  the  stenog- 
rapher's Act,  which  provides  *'that  original  documentary  evidence, 
maps,  plats  or  other  matters  introduced  in  evidence,  and  if  em- 
braced in  the  stenographer's  report,  may  be  made  a  part  of  the 
record  of  said  cause  by  written  direction  of  the  court,  which  may 
be  sent  up  in  the  original  form  if  requested  by  either  party  to 
the  suit,  or  transcribed  by  the  clerk  with  other  parts  of  the  record 
therein,"  (Act  29  Leg.,  sec  6,  p.  220)  is  void  because  in  derogation 
of  section  3,  art.  35  of  the  Constitution. 

Before  entering  upon  a  consideration  of  the  question  involved 
by  this  contention,  the  writer  wishes  to  say  that,  notwithstanding 
the  diflBculty  the  Courts  of  Civil  Appeals  have  encountered  in  their 
efforts  to  administer  the  law  under  the  Stenographer's  Act, — 
which  has  caused  their  judges  to  ^'groan  and  sweat  under  a  weary 
load,"  and  given  Justice  the  blind  staggers — an  earnest  effort  will 
be  made  by  the  members  of  this  Court  to  do  justice  to  the  Act 
as  it  stood  before  the  Twentieth  (Thirtieth?)  Legislature  demon- 
strated the  wisdom  of  Thomas  Buckle,  as  v^ll  as  its  own,  in  his 
observation,   that  the  greatest   benefit  to   society   derived   from   leg- 
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islation  is  the  repeal  by  subsequent  legislatures  of  prior  legisla- 
tive enactments,  by  so  emasculating  them  that  they  will  no  longer 
stifle  justice,  bewilder  judges  nor  plague  their  inventor. 

The  article  of  the  Constitution  referred  to  is  as  follows:  "No 
biU  .  .  .  shall  contain  more  than  one  subject,  which  shall 
be  expressed  in  its  title.  But  if  any  subject  shall  be  embraced  in 
an  Act  which  shall  not  be  expressed  in  the  title,  such  Act  shall 
be  void  only  as  to  so  much  thereof  as  shall  not  be  so  expressed/^ 
The  title  of  the  bill  in  question  is:  "An  Act  to  provide  for  the 
appointment  of  a  competent  stenographer  to  report  cases,  and  to 
make  the  report  of  such  stenographer,  when  filed  and  approved, 
the  statement  of  facts  of  the  oral  evidence  in  the  case;  and  to 
provide   for    the    compensation    of    such    stenographer/' 

Is  that  portion  of  the  Stenographer's  Act,  which  provides  for 
original  documentary  evidence,  etc.,  being  made  a  part  of  the 
record  and  sent  up  in  the  original  form  with  the  record  on  appeal, 
within  the  meaning  of  the  article  of  the  Constitution  quoted, 
expressed  in  the  title?  Before  entering  upon  a  discussion  of  the 
question,  we  will  enunciate  the  principles  of  law  which  shall  guide 
us  in  the  consideration. 

The  object  of  the  constitutional  requirement  as  to  the  title  is 
that  the  legislators  and  others  interested  shall  receive  direct  notice, 
in  immediate  connection  with  the  Act  itself,  of  its  object,  so  that 
they  may  be  put  upon  inquiry  as  to  the  provisions  and  their  eflfect. 
Commonwealth  v.  Kebort,  61  Atl.  Rep.  (Pa.)  895;  Cooley's  Con- 
stitutional Limitations,  117.  "The  intent  of  this  provision,  was 
to  prevent  the  union,  in  the  same  Act,  of  incongruous  matters, 
and  objects  having  no  connection,  no  relation.  And  with  this  it 
was  designed  to  prevent  surprise  in  legislation,  by  having  matter 
of  one  nature  embraced  in  a  bill  whose  title  expressed  another.'' 
State.  V.  County  Judge,  2  Iowa,  280.  Says  Cooley  on  Const.  Lim- 
itations (7  ed.)  p.  205.  "It  may  be  assumed  as  settled  that  the 
purpose  of  these  provisions  was:  first,  to  prevent  hodge-podge 
or  'log-rolling'  legislation;  second,  to  prevent  surprise  or  fraud  upon 
the  legislature  by  means  of  provisions  in  bills  of  which  the  titles 
gave  no  intimation  and  which  might,  therefore,  be  overlooked  and 
carelessly  and  unintentionally  adopted;  and,  third,  to  fairly  apprise 
the  people,  through  such  publication  of  legislative  proceedings 
as  is  usually  made,  of  the  subjects  of  legislation  that  are  being 
considered,  in  order  that  they  may  have  opportunity  of  being  heard 
thereon,  by  petition  or  otherwise,  if  they  shall  so  desire.  .  .  . 
The  general  purpose  of  these  provisions  is  accomplished  when  a 
law  has  but  one  general  object,  which  is  fairly  indicated  by  the 
title.  .  .  .  The  generality  of  the  title  is  therefore  no  objection 
to  it,  so  long  as  it  is  not  made  a  cover  to  legislation  incongruous  in* 
itself,  and  by  which  no  fair  intendment  can  be  considered  as  having  a 
necessary  or  proper  connection." 

In  Doeppenschmidt  v.  International  &  G.  N.  Ry.  Co.,  100  Texas, 
532,  the  Supreme  Court,  in  testing  an  Act  by  the  same  consti- 
tutional provision,  after  reiterating  the  proposition:  "This  pro- 
vision  has   been    frequently   construed   to   require   only   the   general 
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or  ultimate  object  to  be  stated  in  the  title,  and  not  the  details 
by  which  the  object  is  attained.  Any  provision  calculated  to  cany 
the  declared  object  into  effect  is  unobjectionable,  although  not 
specially  indicated  by  the  title,''  (quoted  in  Johnson  v.  Martin, 
75  Texas,  33)  says:  ^'We  are  of  tiie  opinion  that  the  rule,  the 
expression  of  one  thing  excludes  another,  should  not  be  applied  to 
the  title  of  the  statute.  It  would  be  burdensome,  if  not  intoler- 
able, to  require  that  the  title  should  be  as  full  as  the  Act  itself. 
The  word  title  implies  that  no  such  requirement  exists.  Tlie 
purpose  of  the  constitutional  provision  is  merely  to  reasonably 
apprise  the  legislators  of  the  contents  of  the  bill,  to  the  end  that 
surprise   and   fraud   in   the   legislature   may   be   prevented.'* 

Any  one  reading  the  title  of  the  Act  in  question,  with  the 
least  familiarity  with  judicial  procedure,  would  know  that  many 
cases  would  be  tried  in  which  documentary  evidence,  as  well  as 
oral  testimony,  would  necessarily  be  introduced,  and,  that  if  such 
evidence  could  not  be  incorporated  in  the  record  in  connection 
with  the  stenographer's  report  of  the  oral  testimony,  there  could 
be  no  such  statement  of  facts  as  the  law  contemplates.  In  other 
words,  it  would  be  apparent  to  any  one  that  the  report  of  the 
stenographer  of  the  oral  evidence  could  not  in  many  cases  be 
a  complete  statement  of  facts,  but  only  of  the  oral  evidence. 
Nor  can  it  be  implied  from  the  title  of  the  Act  that  the  stenog- 
rapher's report  should  be  coniSned  to  the  oral  evidence.  For  it 
shows  that  the  Act  provides  "for  the  appointment  of  a  competent 
stenographer  to  report  cases/*  which  is  broad  enough  to  embrace 
all  the  proceedings  had  during  the  trial  of  a  cause.  That  the 
remainder  of  the  title  only  provides  for  making  the  report,  when 
filed  and  approved,  the  statement  of  facts  of  the  oral  evidence 
in  the  case,  does  not  exclude  the  idea  that  original  documentary 
evidence,  maps,  plats,  etc.,  if  embraced  in  the  stenographer's  report, 
is  a  part  of  the  record  of  the  cause  as  is  provided  in  sec.  5  of 
the  Act.  For,  as  is  said  in  Doeppenschmidt  v.  Railway,  supra, 
"the  rule,  that  the  expression  of  one  thing  excludes  another  should 
not  be   applied   to   the   title  of  a   statute." 

It  is  only  when  a  transcript  of  the  stenographer's  report  is  made 
at  the  request  of  either  party  to  the  suit,  that  such  transcript,  if 
approved  and  signed  by  the  judge,  is  required  to  be  filed  among 
the  papers  of  the  cause,  and  becomes  a  record  therein.  Therefore, 
if  the  contention  of  the  appellee  should  be  upheld,  it  would  rest 
in  the  power  of  either  party  by  making  such  request  to  the  stenog- 
rapher to  deprive  the  other  party  of  all  the  documentary  evidence 
in   a   case. 

Let  us  illustrate  the  effect  of  this  by  supposing  the  simplest 
case  of  trespass  to  try  title:  A  sues  B  to  recover  possession  of  a 
tract  of  land.  He  has  a  complete  chain  of  title  from  the  sovereignty 
of  the  soil  down  to  himself.  B  is  a  naked  trespasser.  A  offers 
in  evidence  all  his  documentary  evidence,  which,  if  admitted,  would 
show  a  complete  title  in  himself.  But  the  court  erroneously  excludes 
one  of  his  deeds,  and,  then,  upon  the  assumption  that  there  is  a 
hiatus   in   A's   chain   of   title,   peremptorily   instructs   a   verdict  for 
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the  defendant,  and  a  judgment  is  rendered  in  his  favor  upon  the 
Terdict  returned  in  obedience  to  the  court's  charge.  A  appeals 
from  the  judgment,  and  at  B's  request  the  stenographer's  transcript 
of  the  report  of  the  case  is  made  out,  filed  among  the  papers,  made  a 
part  of  the  record  and  sent  up  as  the  record  of  said  cause  of  the  report 
of  the  testimony  therein.  This  report  embraces  all  of  the  original 
documentary  evidence  introduced  on  the  trial,  as  well  as  the  ex- 
cluded deed,  the  ruling  of  the  court  upon  the  objection  made  by 
defendant  to  its  being  admitted  in  evidence,  and  the  exception  taken 
by  the  plaintiff  to  the  ruling  of  the  court  sustaining  such  objection 
— all  of  such  documentary  evidence  being  made  a  part  of  the  record 
in  the  cause  by  written  direction  of  the  court  and  sent  up  in  the 
original  form.  A  motion  is  then  made  in  the  Appellate  Court 
to  strike  from  the  record  the  stenographer's  report  and  documentary 
evidence  upon  the  ground  that  the  title  of  the  Act,  by  virtue  of 
which  it  was  sought  to  be  made  a  part  of  the  record,  and  sent  up 
on  appeal  as  the  statement  of  facts  and  bill  of  exceptions,  did  not 
embrace  the  subject  of  making  such  documentary  evidence  a  part 
of  the  record  which  could  be  considered  on  appeal.  The  motion 
is  sustained,  and,  there  being  no  evidence  in  the  record  of  plaintiff's 
title,  nor  anything  to  show  the  erroneous  exclusion  of  his-  deed,  the 
judgment  is  aflBrmed  upon  the  presumption  that,  in  the  absence 
of  anything  to  the  contrary,  it  is  correct.  Thus  justice  is  mocked, 
and  A's  property  wrongfully  taken  from  him  *Tby  due  process  of 
law"  and  given  to  one  who  hasn't  a  shadow  of  right  to  it,  by 
tribunals  constituted  and  maintained  for  the  purpose  of  protecting 
men  in  the  enjoyment  of  life,  liberty  and  property.  We  are  not 
willing  to  give  the  Act  in  question  a  construction  that  would  work 
such  havoc  in  our  State.  It  is  "fashioned  so  slenderly'*  on  princi- 
ples of  reason,  take  it  up  as  tenderly  as  we  may,  it  is,  on  account 
of  its  incongruity,  difficulty  of  construction  and  observance,  bound 
to  work  injustice  and  iniquity  in  many  instances  and  cause  courts 
that  administer  it  to  blush  with  shame  that  an  Act  which  has  such 
effect  must  be  taken  as  the  law.  So  much  for  the  constitutional 
phase  of  the  Stenographer's  Act.  We  will  now  turn  from  it  to 
consider  other  grounds   of   objection  urged   by   the   motion. 

Again,  it  is  contended  that,  conceding  the  Stenographer's  Act 
is  constitutional,  the  original  documentary  evidence  can  not  be 
considered  as  a  part  of  the  record  because  the  order  directing  the 
clerk  to  send  it  up  to  the  Court  of  Civil  Appeals  with  the  transcript 
of  the  record  was  not  made  by  the  court,  but  by  the  District  Judge 
during  vacation.  The  order  referred  to,  omitting  the  style  and  num- 
ber of  the  case,  is  ag  follows: 

'In  the  District  Court  of  Jackson  County,  Texas.  At  the  request 
of  the  defendants  in  the  above  numbered  and  entitled  cause  the  clerk 
of  the  District  Court  of  Jackson  County,  Texas,  is  hereby  directed 
to  send  up  with  the  transcript  in  this  cause  to  the  Court  of  Civil 
Appeals  for  the  First  Supreme  Judicial  District  of  Texas,  at  Gal- 
veston, all  of  the  documentary  evidence  offered  by  all  of  the  parties 
to  this  suit  on  the  trial  of  this  case,  and  also  all  the  maps  and 
sketches  which  were  offered  in  evidence  by  all  of  the  parties  to  the 
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Buit^  the  same  to  constitute  a  part  of  the  record  in  this  case  on 
appeal. 

"This  written  direction  is  now  given  to  the  clerk  for  the  reason 
that  the  clerk,  after  filing  an  order  prepared  by  the  defendants 
in  this  cause  when  the  motion  for  new  trial  herein  was  overruled, 
neglected  to  enter  said  order  in  the  minutes  of  this  court,  which 
said  order  is  a  file  paper  in  this  case  and  provides  for  the  sending 
up  of  said  documentary  evidence,  maps  and  sketches  to  the  said 
Court  of  Civil  Appeals. 

^^itness  my  hand  as  Judge  of  said  Court  this  the  4th  day  of 
May,  1906. 

James  C.  Wilson, 
Judge  24th  Judicial  District." 

So  much  of  section  6  of  the  Stenographer's  Act  as  is  pertinent 
to  this  contention  is  as  follows:  "In  case  an  appeal  is  taken  from 
the  judgment  rendered  in  said  case,  said  original  stenographer's 
transcript  shall  be  sent  up  as  the  record  of  said  cause  as  the  report 
of  the  testimony  therein,  tlie  cost  of  such  transcript  paid  by  either 
party  to  be  taxed  against  the  party  losing  on  such  appeal;  and  no 
other  record  of  said  testimony  shall  be  sent  up  on  appeal;  provided, 
any  original  documentary  evidence,  sketches,  maps,  plats  or  other 
matters  introduced  in  evidence,  and  if  embraced  in  the  stenog- 
rapher's report,  may  be  made  a  part  of  the  record  of  said  cause 
by  written  direction  of  the  court,  which  may  be  sent  up  in  the 
original  form  if  requested  by  either  party  to  the  suit,  or  transcribed 
by  the  clerk  with  other  parts  of  the  record  therein," 

It  is  apparent  from  this,  that  it  is  essential,  in  order  to  make 
any  original  documentary  evidence,  sketches,  maps,  etc.,  a  part  of 
the  record  of  a  cause  and  authorize  its  being  sent  up  on  appeal 
in  its  original  form,  it  must  be  (1)  "embraced  in  the  stenographer's 
report,"  and  (2)  a  written  direction  of  the  court  that  it  be  done. 
For  unless  embraced  in  the  stenographer's  report  the  court  is  with- 
out authority  to  make  the  order,  and,  if  embraced  in  the  stenog- 
rapher's report,  without  such  order  of  the  court,  it  can  neither  be 
made  part  of  the  record  nor  sent  up  with  it  on  appeal. 

What,  in  reference  to  original  documentary  evidence,  is  meant  by 
being  embraced  in  the  stenographer's  report?  This  is  a  mighty 
hard  question.  Ordinarily,  its  evident  meaning  would  be  that  the 
original  document  itself  should  be  incorporated  in  his  report.  But 
as  section  3  of  the  Act  only  makes  it  the  "duty  of  the  official  ste- 
no^apher  to  attend  all  sessions  of  the  court,  to  take  full  stenographic 
notes  of  the  oral  evidence  offered  in  every  case  tried  by  the  court, 
toerether  with  all  objections  to  the  admissibility  of  testimony,  tiie 
rulings  of  the  court  thereon  and  all  exceptions  taken  to  such  rulings; 
to  preserve  all  official  notes  taken  in  said  court  for  future  reference, 
and  to  furnish  either  party  to  the  suit  a  transcript  of  such  evidence 
or  other  proceedings,"  such  meaning:  could  have  hardly  been  intended 
in  reference  to  all  the  original  documentary  evidence,  maps,  plats, 
etc.,  because  the  Act  does  not  require  it  to  be  reported  by  tiie  ste- 
nographer.    Yet,    original    documentary   evidence,    maps,    plats,    etc.. 
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may  be  made^  in  the  trial  of  a  cause,  subjects  of  "objections  to 
admissibility  of  testimony,  the  rulings  of  the  court  thereon  and  of 
exceptions  taken  to  such  rulings,*'  which  the  stenographer  is  required 
to  report,  and  in  making  such  report,  it  may  often  become  necessary, 
in  order  to  make  the  objections  to  testimony  and  rulings  of  the 
court  intelligible,  to  embrace  such  original  documentary  evidence 
as  was  the  subject  of  such  objections  and  rulings,  in  the  report 
of  the  stenographer.  But  this  construction  would  prevent  much 
original  documentary  evidence  essential  to  a  decision  of  the  issues 
in  a  case  from  being  embraced  and,  consequently,  its  being  sent 
up  with  the  record  on  appeal.  But  if  this  be  not  the  construction, 
what  can  it  be?  It  is  more  diflScult  than  the  three  things,  yea  the 
four,  which  Solomon  could  not  understand.  And  the  stunned  and 
bafBed  mind  of  the  writer,  in  despair  of  an  answer,  leaves  it  in 
their  company,  and,  conceding  pro  hac  vice  that  the  original  docu- 
mentary evidence  sent  up  with  the  record  in  this  case  was  embraced 
in  the  stenographer's  report,  passes  on  to  consider  whether  the  order 
of  the  District  Judge,  directing  the  clerk  to  send  up  with  the  transcript 
in  the  case  all  documentary  evidence  offered  by  all  the  parties  to 
the  suit,  was,  within  the  contemplation  of  the  Stenographer's  Act, 
such  a  written  order  of  the  court  as  made  such  original  documen- 
tary evidence  a  part  of  the  record  in  the  case,  and  to  authorize  its 
being  sent  up. 

No  written  order  of  the  court  making  the  original  documentary 
evidence,  sketches,  maps,  etc.,  a  part  of  it,  appears  in  the  record 
exhibited  in  the  transcript  thereof.  That  the  written  order  of  the 
trial  judge  to  the  clerk  to  send  up  such  original  documentary  evi- 
dence, is  not  such  an  order  is  apparent  from  its  face.  Such  a  di- 
rection is  unauthorized,  unless  an  order  of  the  court  making  such 
original  documentary  evidence  a  part  of  the  record  has  been  previously 
made.  For  it  is  clear  that  such  evidence  must  be  made  a  part  of 
the  record  in  the  manner  prescribed  by  the  statute  before  the  clerk 
can  be  directed  by  the  court  to  send  it  up  on  appeal,  as  a  part  of 
the  record.  Indeed,  if  it  be  made  a  part  of  the  record  by  the  written 
direction  of  the  court,  no  further  direction  is  necessary  by  the  court 
to  authorize  its  being  sent  up  on  appeal.  For  when  it  becomes  a 
part  of  the  record,  by  reason  of  the  written  direction  of  the  court, 
it  "may  be  sent  up  in  the  original  form  if  requested  by  a  party 
to  the  suit,  or  transcribed  by  the  clerk  with  other  parts  of  the  record 
therein."  But  the  sine  qua  non  of  its  being  sent  up  in  its  original 
form,  or  transcribed  by  the  clerk  with  other  parts  of  the  record, 
is  the  written  direction  of  the  court  that  it  be  made  a  part  of  the 
record.  It  appears,  then,  that  the  written  direction  of  the  trial 
judge,  copied  above,  to  the  clerk  was  without  authority  of  law, 
because  (1)  no  written  direction  had  been  previously  made  by  the 
court  making  such  original  documentary  evidence  a  part  of  the  record, 
and  (2)  the  court  had  adjourned  and  the  direction  to  the  clerk 
was  that  of  the  judge,  and  not  of  the  court. 

It  may  be  that,  had  this  written  direction  been  made  during  the 
term  of  court  at  which  the  cause  was  tried,  it  could,  by  implication, 
be  construed  as  a  direction  of  the  court  making  the  original  doo- 


622  Texas  Civil  Appeals  Reports,  Vol.  46.  IJune, 

umentary  evidence,  maps,  plats,  etc.,  a  part  of  the  record  in  the 
case,  as  well  as  embodying  a  request  of  defendants  to  the  clerk  to 
send  up  such  evidence  in  its  original  form.  But  there  is  no  statute 
authorizing  such  an  order  to  be  made  in  vacation,  and  the  rule 
is  plain  ^^That  all  judicial  business  must  be  transacted  in  court, 
•whether  there  is  any  express  direction  to  that  effect  or  not,  and 
such  business  as  may  be  transacted  out  of  court  is  exceptional, 
and  must  find  express  authority  in  a  statute.''  4  Enc.  P.  &  P.  p. 
337.  See  also  Accousi  v.  Stowers  Furniture  Co.,  83  S.  W.  Bep., 
1104  and  authorities  there  cited.  Nor  can  the  explanation  given 
by  the  judge  for  giving  such  direction  be  taken  either  as  evidence 
that  the  court  had  directed,  in  the  manner  prescribed  by  the  statute, 
such  original  documentary  evidence  be  made  a  part  of  the  record 
in  the  case,  or  as  the  entrance  of  such  order,  if  made,  nunc  pro  tunc. 
See  Accousi  v.  Stowers  Furniture  Co.,  supra.  We  have  therefore 
concluded  that  none  of  the  original  documentary  evidence,  sketches, 
maps,  plats,  etc.,  sent  up  by  the  clerk  with  the  record  in  this  case, 
is  or  can  be  taken  by  us  as  a  part  of  the  record  in  this  cause,  and 
that  all  of  such  evidence  should  be  expunged. 

But  we  are  of  the  opinion  that  the  stenographer's  transcript 
ought,  in  so  far  as  it  contains  the  oral  testimony,  to  be  taken  and 
considered  as  a  statement  of  facts;  (Eikel  v.  Bandolph,  6  Texas 
Civ.  App.,  421;  Mason  v.  Eodgers,  83  Texas,  391)  for  we  have 
held  that  a  certificate  of  the  trial  judge  approving  a  transcript  of 
the  evidence  prepared  by  the  official  stenographer,  though  not  sub- 
mitted to  the  adverse  party,  should  be  considered.  Gulf,  C.  &  S.  P. 
By.  Co.  V.  Pearce,  95  S.  W.  Sep.,  1133.  Though  this  transcript  does 
not  embrace  the  documentary  evidence,  sketches,  maps,  plats,  field 
notes,  etc.,  it  is  apparent  from  it  that  such  evidence  was  introduced; 
for  the  oral  testimony  relates  to  such  evidence,  and  it  is  manifest 
from  such  transcript,  as  well  as  from  the  nature  of  the  case,  the 
issue  between  the  parties  could  not  be  determined  in  the  absence 
of  such  documentary  evidence,  the  transcript  of  the  stenographer 
as  to  the  oral  evidence  will  be  considered  for  what  it  is  wortii  re- 
gardless of  the  original   documentary  evidence. 

Having  thus  disposed  of  the  motion,  we  are  brought  to  the 
consideration  of  the  main  case.  It  was  a  suit  instituted  by  appellee 
against  appellant  and  S.  T.  White  in  the  form  of  an  action  of 
trespass  to  try  title  to  two  tracts  of  land,  each  of  which  is  situated 
partly  in  Jackson  and  partly  in  Matagorda  Counties,  and  is  described 
by  metes  and  bounds.  Besides  such  description  one  tract  is  described 
as  being  a  portion  of  the  following  original  surveys:  of  two  surveys 
in  the  name  of  J.  M.  Smith;  of  a  survey  in  the  name  of  John  Smith; 
of  a  survey  in  the  name  of  Bynd  Lawder.  And  the  other  tract  as 
being  a  portion  of  the  western  J.  M.  Norman  survey,  and  Bynd  Law- 
der survey.  Plaintiff's  petition  then  alleges  that  all  the  original 
surveys  above  mentioned  were  patented  by  the  State  of  Texas  prior 
to  January  1,  1876,  more  than  a  quarter  of  a  century  prior  to  the 
locations  asserted  by  defendants  embraced  in  them;  and  contains 
all  the  essential  allegations  in  an  action  of  trespass  to  try  title. 

The  defendant,   White,  after  pleading  not  guilty,   filed   a  cross- 
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bill  against  plaintiff  and  his  codefendant  claiming  title  to  the 
second  tract  described  in  plaintiff's  petition. 

The  appellant,  J.  D.  Newell,  answered  both  plaintiff's  petition 
and  defendant  White's  cross-bill  by  a  plea  of  not  guilty,  and,  by 
a  cross-bill  against  each,  claimed  title  to  the  property  in  contro- 
versy. 

The  case  was  tried  before  a  jury  whom  the  court,  after  hearing  the 
evidence  of  both  parties,  peremptorily  instructed  to  return  a  verdict 
in  favor  of  the  plaintiff.  And  from  a  judgment  entered  upon  a  ver- 
dict returned  in  obedience  to  such  instruction,  the  defendant  Newnom 
has  alone  appealed. 

ConcliLsions  of  Fact. — ^While  we  are  required  to  file  conclusions  of 
fact,  it  is  difficult  to  comply  with  the  requirement  in  the  condition  the 
record  is  left  after  excluding  the  documentary  evidence.  But  this 
difficulty  is  somewhat  obviated  by  the  following  admission  contained 
in  appellant's  brief:  "It  is  admitted  in  open  court  by  the  defendants 
that  unless  the  land  in  controversy  was  vacant,  unappropriated  public 
domain  at  the  time  defendant  Newnom  filed  his  application  for  a  sur- 
vey, and  had  his  surveys  made,  and  filed  his  applications  to  purchase 
and  had  the  land  in  controversy  awarded  to  him  as  a  part  of  the 
public  free  school  fund  of  the  State  of  Texas,  then,  in  that  event, 
the  plaintiff,  Geo.  E.  Williamson,  is  entitled  to  recover  the  same;  that 
is  to  say,  the  defendants  admitted  that  if  the  land  in  controversy  is 
lawfully  included  within  the  boundaries  of  any  of  the  adjacent  sur- 
veys as  claimed  by  plaintiff  Williamson,  then  defendant  admitted  his 
title  to  such  surveys,  and  further  admitted  that  he  and  his  vendors 
have  continuously  had  the  land  in  controversy  inclosed  for  more  than 
ten  years  within  an  inclosure  of  more  than  5,000  acres,  claiming  the 
same  as  excess  by  virtue  of  their  patents,  adversely  to  all  persons." 

In  view  of  this  admission  upon  whom  did  the  burden  rest  of  prov- 
ing that  the  land  in  controversy  is  included  within  the  boundaries  of 
any  of  the  adjacent  surveys  claimed  by  the  plaintiff?  For  this  was 
the  issue  in  the  case,  as  is  shown  by  the  admission,  as  well  as  by 
the  evidence  which  remains  in  the  record.  This  being  the  issue,  it 
was  only  in  the  event  of  an  affirmative  finding  upon  it  that  plaintiff 
could  recover.  And  he  being  the  actor  in  the  case  the  burden  of  prov- 
ing the  affirmative  of  such  issue  was  upon  him.  Had  the  entire  state- 
ment of  facts  been  stricken  from  the  record,  it  would  be  presumed  in 
favor  of  the  judgment  that  the  evidence  adduced  upon  the  trial  so 
clearly  established  the  fact  that  the  land  lies  within  the  boundaries 
of  one  or  more  of  plaintiff's  surveys  that  no  reasonable  mind  could  reach 
any  other  conclusion  from  the  evidence.  But  with  all  the  original 
documentary  evidence  expunged,  it  can  not  be  determined  from  the 
testimony  left  in  the  record  whether  the  state  of  the  evidence  was  such 
as  to  induce  only  such  conclusion.  With  the  record  in  this  condition, 
should  the  same  presumption  be  indulged  in  favor  of  the  judgment? 

It  seems  to  have  been  held  in  Mason  v.  Rodgers,  supra,  that  where 
the  verdict  could  only  be  sustained  by  evidence  stricken  from  the 
statement  of  facts,  its  reversal  should  follow.  However,  it  appears 
from  the  opinion  in  that  case  that  the  excluded  evidence  was  con- 
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sidered,  and  it  was  held  that  with  it  the  evidence  was  not  sufficient  to 
sustain  the  verdict.  In  view  of  this,  that  opinion  upon  the  question 
is  entitled  to  little,  if  any,  consideration,  and  leaves  the  question  open 
to  be  determined  upon  principle. 

The  appellee  is  not  responsible  for  the  condition  of  the  record  taken 
out  by  his  adversary  and  sent  up  on  appeal;  nor  chargeable  with  the 
inability  of  the  appellant  to  procure  a  record  of  all  the  evidence  adduced 
on  the  trial.  In  this  case,  the  inability  of  the  appellant  to  have  the 
original  documentary  evidence,  maps,  plats,  etc.,  considered  as  a  part 
of  the  record  on  this  appeal  results  from  his  failure  to  procure  the 
written  direction  of  the  trial  court  that  such  original  evidence  be  made 
a  part  of  the  record.  It  was  not  encumbent  upon  plaintiff  to  have 
such  an  order  made  by  the  court;  nor  is  it  here  encumbent  upon  him 
to  show  from  the  depleted  record  procured  by  his  adversary  that  his 
judgment  is  sustained  by  the  evidence.  But  it  was  for  the  appellant 
to  procure  and  bring  before  this  court  a  complete  record  of  the  case, 
and,  from  it,  demonstrate  such  an  error  in  the  judgment  as  would 
require  its  reversal.  This  he  has  failed  to  do.  And  to  reverse  the 
judgment  would  be  to  visit  upon  the  plaintiff  the  fault  of  defendant 
for  which  the  former  is  in  no  way  responsible.  It  would  be  ad- 
ministering justice  with  vengeance  to  strike  from  the  record,  upon  the 
motion  of  appellee,  evidence  which  has  been  made  no  part  of  it,  and, 
then,  reverse  his  judgment  because  of  the  failure  of  appellant  to  take 
such  steps  as  were  necessary  to  make  it  a  part  of  the  record  sent  up 
on  appeal,  it  appearing  that  he  has  only  sent  a  part  of  the  evidence 
upon  which  the  judgment  was  rendered.  Therefore,  in  view  of  this 
siEite  of  the  record,  we  have  concluded  that  the  presumption  should  be 
indulged,  in  favor  of  the  judgment,  that  the  evidence  adduced  upon 
the  trial  showed  that  the  land  in  controversy  is  beyond  dispute  witiiin 
the  boundaries  of  plaintiff's  surveys.  And,  indulging  such  presumption, 
we  so  find. 

Conclusions  of  Law, — ^The  appellant's  first  and  second  assignments  of 
error  are  as  follows:  **The  trial  court  erred  in  withdrawing  this  case 
from  the  jury,  and  in  instructing  the  jury  peremptorily  to  find  a 
verdict  for  the  plaintiff,  for  the  reason  that  the  undisputed  evidence  of 
the  witness  Carrington  for  defendant  shows  that  the  vacancy  claimed 
by  defendant  existed  as  claimed  by  him,  and  that  it  arose  out  of 
mistakes  in  the  official  maps  in  the  Land  Office,  from  which  working 
sketches  were  furnished  to  the  locating  surveyors,  and  that  no  part  of 
the  land  in  controversy  is  covered  by  plaintiff's  surveys  as  actually  lo- 
cated on  the  ground  from  such  erroneous  maps  and  sketches.'* 

"The  trial  court  erred  in  withdrawing  this  case  from  the  jury  and 
in  instructing  a  verdict  for  the  plaintiff,  for  the  reason  that  the  only 
testimony  of  plaintiff  shows  that  there  is  an  excess  as  claimed  by 
defendant  in  the  land  claimed  bv  plaintiff,  and  that  this  excess  is 
vacant  land,  not  lawfully  included  in  plaintiff's  surveys,  as  they  were 
actually  located  on  the  ground  by  the  locating  surveyors;  but  plain- 
tiff's witness,  by  adopting  a  false  theory,  supported  only  by  his  assump- 
tion of  facts  not  found  by  him,  seeks  to  give  this  excess  to  plaintifiPs 
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surveys  by  changing  their  form,  the  configuration  of  their  boundaries 
and  the  area  called  for  in  their  field  notes/^ 

It  is  apparent  from  these  assignments,  as  well  as  from  the  propo- 
sitions asserted  under  them,  that  it  can  not  be  determined,  in  the 
absence  from  the  record  of  the  original  documentary  evidence,  maps, 
sketches,  plats  and  field  notes  referred  to  in  them,  whether  they  are 
well  taken  or  not.  And  as  we  have  concluded  that  the  presumption 
should  be  indulged  in  favor  of  the  judgment  that  the  evidence  ad- 
duced upon  the  trial  was  suflBcient  to  support  it,  we  must  also  con- 
clude, that  the  court  did  not  err  in  giving  the  peremptory  instruction 
complained  of  by  the  assignments. 

Our  conclusions  of  fact  and  reasons  given  for  finding  them  dispose 
of  the  third  assignment  of  error,  which  is  as  follows:  "The  verdict 
of  the  jury  and  the  judgment  of  the  court  herein  are  contrary  to  the 
law  and  unsupported  by  the  evidence,  in  this,  to  wit,  that  the  undis- 
puted evidence  shows  that  the  maps  of  Matagorda  and  Jackson  coun- 
ties, in  use  when  these  locations  were  made,  show  the  rear  lines  of  the 
Newell,  the  Green  and  the  Grayson  leagues  to  be  further  south  and 
east  than  they  are  actually  located  on  the  ground  by  the  witness  Car- 
rington,  and  that  said  maps  are  erroneous;  and  the  undisputed  evi- 
dence also  shows  that  to  locate  all  of  the  adjoining  and  connecting  sur- 
veys on  the  ground  fronj  knovm  comers,  giving  to  each  the  calls  in 
its  field  notes,  will  correctly  locate  each  survey  and  give  it  its  full 
area,  and  create  no  conflicts,  and  change  the  form  and  length  of  lines 
of  no  surveys,  and  will  leave  the  vacancy  claimed  by  the  defendant,  by 
only  disregarding  the  mistaken  calls  for  the  rear  lines  of  the  Newell, 
the  Green  and  the  Grayson  leagues.  Whereas,  plaintiff's  theory,  un- 
supported by  any  competent  testimony,  is  based  solely  upon  the  opin- 
ion of  one  witness,  and  will  change  the  form  of  several  surveys,  giv- 
ing them  large  excesses,  and  will  create  conflicts  with  old  established 
surveys,  whidb  can  be  identified  on  the  ground,^'  adversely  to  appel- 
lant. 

We  much  regret  that  the  record  before  us  is  such  as  required  us 
to  thus  dispose  of  all  appellants  assignments  of  error;  for  we  would 
have  infinitely  preferred  to  have  decided  the  case  upon  its  merits. 
And  we  trust  that  it  is  not  inappropriate  to  say  that  if  there  has 
been  a  failure  of  justice  in  this  case  it  is  attributable  rather  to  an 
almost  incomprehensible  Act  of  the  Legislature,  than  to  any  fault 
either  of  counsel  or  the  trial  judge.     The  judgment  is  aflSrmed. 

Afp^rmed, 

Application  for  writ  of  error  dismissed  for  want  of  jurisdiction. 


Jonathan  Lane  et  al.  v.  John  P.  Moon  et  al. 

Decided  June  5,  1907. 

1. — Judgrment — ^Direct  Attack. 

In  an  action  by  a  husband  and  his  wife  to  enjoin  an  execution  issued  on 
a  judgment   rendered   against  the  wife  as   surety   on   a   sequestration   replevy 
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bond  ana  to  annul  said  judgment  as  to  the  wife,  pleadings  considered,  and  held 
to  be  a  direct  and  not  a  collateral  attack  on  said  judgment. 

S. — Judgment — ^InJunotioA — Statutes  Conttmed. 

Article  2091,  Rev.  Stats.,  of  1895,  which  inhibits  an  injunction  to  stay 
execution  upon  any  valid  and  subsisting  judgment  after  the  expiration  of  one 
year  from  its  rendition,  unless,  etc.,  has  no  application  to  an  action  brought 
upon  equitable  grounda  to  vacate  a  judgment  and  enjoin  its  execution.  The 
period  of  time  within  which  such  action  must  be  brought  is  determined  by 
article  3358. 

3. — ^Harried  Woman  ai  Surety — Bummary  Judgment, 

While  it  is  true  that  in  the  case  of  persons  who  are  competent  to  execute 
such  instruments  a  summary  statutory  judgment  against  the  obligors  on  replevy 
bonds  is  as  conclusive  as  other  judgments,  it  does  not  necessarily  follow  that 
such  judgment  may  be  rendered  against  a  married  woman  who  has  signed 
such  bond  as  surety  without  the  knowledge  of  her  husband  who  is  not  a  party 
to  the  suit  and  has  made  no  appearance  therein. 

4.— Keplevy  Bond— Diioharge  of  Surety. 

The  discharge  by  the  obligee  of  one  of  several  sureties  upon  a  sequestration 
replevy  bond,  with  an  express  reservation  as  to  the  other  sureties,  does  not 
release  the  other  sureties  or  the  principal,  nor  affect  the  remedy  of  a  surety, 
who  may  pay  the  debt,  against  his  principal  and  cosureties  for  indemnity  or 
contribution. 

6. — ^Defeet  of  Partiea— Praotioe. 

A  question  as  to  the  joinder  of  parties  can  not  be  raised  by  general  demur- 
rer. Such  objection  must  be  interposed  by  special  exception  or  plea  in  abate- 
ment. 

6. — ^Eeplevy  Bond— IKanled  Woman  as  Surety-^udgmeht— HuUity. 

A  statutory  judgment  rendered  against  a  married  woman  upon  a  replevy 
bond  which  she  sign^  as  surety  without  the  knowledge  or  consent  of  her  hus- 
band, in  a  suit  to  which  neither  he  nor  she  was  a  party,  in  which  neither 
appeared  (save  such  appearance  of  the  wife  as  the  law  may  imply  from  her 
signature  as  surety  to  the  replevy  bond )  nor  had  notice  of  the  judgment  until  an 
execution  was  issued  thereon  and  levied  upon  their  community  property,  more 
than  twelve  months  after  its  rendition,  can  be  decreed  a  nullity  and  its  execution 
enjoined  by  a  direct  proceeding  brought  for  that  purpose. 

Appeal  from  the  District  Court  of  Harris  County.  Tried  below 
before  Hon.  W.  P.  Hamblen. 

Lane,  Jackson,  Higgxns  &  Walters,  for  appellants. — ^The  judgment 
of  a  court  of  general  jurisdiction  is  conclusive  and  binding  until 
reversed  or  set  aside,  and  unless  the  record  aflSrmatively  shows  the 
want  of  jurisdiction  to  render  it,  such  judgment  can  not  be  subject 
to  collateral  attack:  Lee  v.  Kingsbury,  13  Texas,  70;  Collins  v. 
Miller,  64  Texas,  120;  Murchison  v.  White,  54  Texas,  82;  Fitch  v. 
Bover,  51  Texas,  343;  Mikeska  v.  Blum,  63  Texas,  46;  Williams  v. 
Bail,  52  Texas,  606;  Guilford  v.  Love,  49  Texas,  740;  Black  v.  Ep- 
person, 40  Texas,  179;  Mills  v.  Alexander,  21  Texas,  154;  Thouvenin 
V.  Eodrigues,  24  Texas,  468;  Rodriguez  v.  Lee,  26  Texas,  32; 
Fleming  v.   Seeligson,   57   Texas,   531. 

A  married  woman  in  Texas  is  no  exception  to  the  general  rule 
as  to  the  conclusiveness  of  a  judgment,  and  the  judgment  of  a  court 
of  competent  jurisdiction  against  a  married  woman  is  binding  and 
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conclusive,  unless  and  until  reversed  on  appeal^  or  set  aside  by  a 
direct  proceeding  for  that  purpose,  based  on  allegations  and  proof  of 
fraud,  and  can  not  be  impeached  by  a  collateral  attack.  Howard 
V.  North,  5  Texas,  298;  Baxter  v.  Dear,  24  Texas,  17;  Cayce  v. 
Powell,  20  Texas,  770;  Nichols  v.  Dibrell,  61  Texas,  541;  Carson 
V.  Taylor,  19  Texas  Civ.  App.,  178;  Loan  &  Deposit  Company  v. 
Campbell,  65  S.  W.  Bep.,  65;  Walters  v.  Cantrell,  66  S.  W.  Rep., 
790;  Jones  v.  Taylor,  7  Texas,  240;  Henson  v.  Sackville,  2  Texas 
Civ.  App.,  420;  Speer  on  the  Law  of  Married  Women  in  Texas, 
sees.  301,  315,  317,  319  and  323. 

That  in  the  case  of  summary  remedies  provided  by  our  statutes 
for  the  rendition  of  judgments  against  the  obligors  on  claimant  or 
replevy  bonds,  etc.,  no  service  of  citation  is  necessary  to  attach  juris- 
diction, and  judgment  rendered  in  accordance  with  such  statutes  are 
no  exception  to  the  general .  rule  as  to  the  conclusiveness  of  judg- 
ments regular  on  their  faces:  Bevised  Civil  Statutes,  arts.  4876 
(4501),  5307    (4803). 

Judgment  against  a  married  woman  can  be  collected  out  of  either 
her  separate  estate  or  the  community  estate:  Howard  v.  North,  5 
Texas,  290;  Walters  v.  Cantrell,  66  S.  W.  Eep.,  790;  Carson  v. 
Taylor,  19  Texas  Civ.  App.,  178;  Zeliff  v.  Jennings,  61  Texas,  459; 
Brown  v.  Pridgen,  56  Texas,  125;  Taylor  v.  Murphy,  50  Texas,  292; 
Eevised  Civil  Statutes,  arts.  2970,  2971,  2973;  Speer  on  Law  of 
Married  Women  in  Texas,  sees.  204  and  323. 

That  an  injunction  to  restrain  the  execution  of  a  judgment  can 
not  issue  after  the  expiration  of  twelve  months  from  the  date  thereof, 
unless  it  be  made  to  appear  that  an  application  for  such  injunction  has 
been  delayed  in  consequence  of  a  fraud  or  false  promises  of  the 
plaintiff  in  the  judgment,  practiced  or  made  at  the  time  of  or  after 
rendition  of  such  judgment,  or  unless  for  some  equitable  matter  or 
defense  arising  after  the  rendition  of  such  judgment:  Bev.  Stats., 
art.  2991,  2875;  Williams  v.  Lumpkins,  86  Texas,  641;  Doss  v. 
Miller,  6  Texas,  340;  Pillow  v.  Thompson,  20  Texas,  208;  Miller  v. 
Clements,  54  Texas,  351;  Cayce  v.  Powell,  20  Texas,  770;  Carson 
V.  Taylor,  19  Texas  Civ.  App.,  178. 

That  the  discharge  of  one  of  several  sureties  from  a  joint  and 
several  obligation,  with  an  express  reservation  as  to  the  other  obligors, 
does  not  release  the  other  sureties  or  principal.  Bridges  v.  Phillips, 
17  Texas,  128;  Glasscock  v.  Hamilton,  62  Texas,  143;  Ware  v. 
Millican,  30  S.  W.  Bep.,  729;  Merchants'  National  Bank  v.  Mc- 
Anulty,  31  S.  W.  Bep.,  1093;  Bates  v.  Wills  Point  Bank,  11  Texas 
Civ.  App.,  77;  Bichardson  v.  Overleese,  17  Texas  Civ.  App.,  380; 
Flrich  V.  Hoefling,  23  Texas  Civ.  App.,  292;  Willis  v.  Chowning,  90 
Texas,  621;  Charbonneau  v.  Bouvet,  98  Texas,  167. 

And  the  discharge  of  either  principal  or  surety  in  any  way  does 
not  deprive  a  surety  who  may  subsequently  have  to  pay  the  debt  of 
his  remedy  against  the  principal  for  indemnity.  Willis  v.  Chowning, 
90  Texas,  621;  Charbonneau  v.  Bouvet,  98  Texas,  167. 

Nor  the  cosurety  for  contribution.  Glasscock  v.  Hamilton,  68 
Texas,  143;  Jackson  v.  Murray,  77  Texas,  645;  Paries  v.  Cockerell, 
88  Texas,  429. 
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The  statute  requiring  the  injunction  bond  jn  a  ease  to  restrain  the 
enforcement  of  a  judgment  or  the  collection  of  a  debt,  to  be  fixed 
in  a  sum  double  the  amount  of  such  judgment  or  debt,  is  mandatory, 
and  the  trial  judge  has  no  discretion  to  waive  or  modify  it.  It  im- 
poses on  him  a  ministerial  duty  in  such  cases,  which,  if  need  be, 
could  be  enforced  by  mandamus  proceedings.  Rev.  Stats.,  art.  2993 
(2877);  Eev.  Stats.,  art  2997  (2881);  Fall  v.  Ratliff,  10  Texas, 
292;  Cook  v.  De  La  Garza,  13  Texas,  447;  Texas  &  N.  0.  B.  B. 
Co.  V.  AVhite,  57  Texas,  131;  Avery  v.  Stewart,  60  Texas,  154; 
Appleton  V.  Draughn,  11  Texas  Civ.  App.,  90. 

Tharp  dc  Whitehead,  for  appellees. 

NEILL,  Associate  Justice. — ^This  suit  was  brought  September 
29,  1905,  by  John  P.  Moon  and  his  wife,  Sarah  M.  L.  Moon, 
against  Jonathan  Jjane  and  A.  B.  Anderson,  sheriff  of  Harris  County, 
Texas,  to  enjoin  the  sale  of  certain  real  property  levied  upon  by 
virtue  of  an  execution  issued  upon  a  certain  judgment  against  Mrs. 
Moon,  and  to  have  the  judgment  declared  a  nullity.  Such  judgment, 
execution  and  levy  will  be  more  fully  described  in  our  conclusions 
of  fact.  On  the  day  the  petition  was  filed  the  judge  of  the  court 
made  an  order  directing  the  clerk  to  issue  a  writ  of  injunction  as 
prayed  for,  upon  plaintiffs  executing  to  defendants  a  bond  with  two 
or  more  good  and  sufficient  sureties  in  the  sum  of  $200,  condi- 
tioned as  required  by  law. 

The  defendants  moved  the  court  to  dissolve  the  injunction  upon 
the  grounds  that  there  were  no  equities  in  the  bill,  that  plaintiffis' 
remedy  by  injunction  was  barred  by  the  lapse  of  twelve  months  from 
date  of  judgment  when  this  bill  was  filed;  and  that  the  amount  of 
the  injunction  bond  fixed  by  the  court  was  not  in  double  the  amount 
of  the  judgment  upon  which  the  execution  issued.  Upon  the  same 
day,  defendants  filed  their  first  amended  original  answer,  which  con- 
sisted of  a  general  demurrer,  a  general  denial  and  a  plea  that  more 
than  twelve  months  had  ensued  between  the  time  the  judgment  was 
rendered  and  when  plaintiffs*  bill  for  the  injunction  was  filed.  The 
motion  to  dissolve  the  injunction  was  overruled;  and  upon  final 
hearing  (the  case  being  tried  without  a  jury),  the  injunction  was 
perpetuated,  and  the  judgment,  as  against  Mrs.  Moon,  was  declared 
a  nullity  and  cancelled. 

Concliisions  of  Fact. — ^There  is  no  statement  of  facts  in  the  record, 
and  we  must  necessarilv  adopt  the  findings  of  the  trial  court  which 
are  as  follows  * 

(1)  On  the  20tli  day  of  November,  A.  D.  1903,  C.  M.  L. 
Millington,  a  feme  sole  filed  suit  in  the  District  Court  of  Harris 
County,  Texas,  55th  Judicial  District,  No.  33,852,  entitled  C.  M.  L. 
Millington  v.  A.  B.  Couch,  for  debt  in  the  sum  of  thirteen  hundred 
and  forty  dollars  ($1340)  and  interest,  and  for  the  foreclosure  of  a 
mortgage  lien  on  certain  physicians'  furniture  and  instruments;  and 
on  the  20th  day  of  November,  1903,  a  writ  of  sequestration  was 
duly  procured  and  issued  in  said  cause  and.  levied  on  the  said  mort- 
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gaged  property,  and  the  same  was  brought  into  the  custody  of  the 
court  by  such  writ;  and  afterwards,  on  the  21st  day  of  November, 

A.  D.  i903,  the  defendant,  A.  B.  Couch,  prepared  and  furnished  a 
replevy  bond  in  the  sum  of  three  thousand  dollars  ($3,000),  payable 
to  C.  M.  L.  Millington,  plaintiff,  in  said  suit,  conditioned  as  pro- 
vided by  law  and  signed  by  A.  B.  Couch,  as  principal,  and  the 
following  sureties:  Dr.  T  D.  McGown,  E.  K.  Adamson,  Frank 
Dunn,  Wharton  Bates,  Sarah  M.  L.  Moon,  Dr.  P.  Arnold,  H.  A. 
Stoddard,  J.  A.  bailor,  Monroe  &  Elrod.  This  bond  was  duly 
accepted  and  approved  by  the  sheriff  of  Harris  County,  and  filed 
with  the  papers  in  said  cause;  and  thereupon  the  said  mori:gaged 
property  was  returned  to  the  oossession  of  the  defendant  A.  B. 
Couch,  as  provided  by  law. 

(2)  That  afterwards,  on  the  16th  day  of  April,  1904,  in  said 
cause  No.  33,852,  a  final  judgment  was  rendered,  based  upon  the 
verdict  of  the  jury  in  favor  of  plaintiff,  finding  the  amount  of 
indebtedness  due  her  in  the  sum  of  fifteen  hundred  and  seventy- 
two  dollars,  and  seventy-five  cents  ($1572.75)  and  finding  the 
value  of  the  articles  mentioned  in  the  chattel  mortgage  and  replevy 
bond,  in  the  sum  of  fourteen  hundred  and  forty-five  dollars  and 
fifty-five  cents  ($1445.55) ;  and  accordingly  giving  judgment  in 
favor  of  plaintiff  against  A.  B.  Couch  for  the  amount  of  the  indebted- 
ness, fifteen  hundred  and  seventy-two  dollars  and  seventy-five  cents 
($1572.75),  with  interest  at  the  rate  of  10  percent  per  annum,  and 
all  costs;  and  further  giving  judgment  against  the  defendant  and  the 
sureties  on  his  replevy  bond  for  the  value  of  the  sequestered  prop- 
erty, as  found  by  the  jury,  in  the  following  language: 

"It  is  therefore  ordered,  adjudged  and  decreed  by  the  court  that 
the  plaintiff,  Charlotte  M.  L.  Millington,  shall  have  and  recover 
of  and  from  the  defendant,  A.  B.  Couch,  and  Dr.  T.  D.  McGown, 

B.  K.  Adamson,  Frank  Dunn,  Wharton  Bates,  Sarah  M.  L.  Moon, 
Dr.  P.  Arnold,  H.  A.  Stoddard,  J.  C.  Nailor,  and  Monroe  &  Elrod, 
obligors  on  his  replevy  bond,  jointly  and  severally,  the  sum  of  four- 
teen hundred  and  forty-one  dollars  and  fifty-five  cents  ($1441.55) 
with  interest  at  the  rate  of  6  percent  per  annum,  from  this  date 
until  paid." 

It  is  ordered  in  said  decree  that  the  defendant,  A.  B.  Couch 
should  have  the  right,  by  virtue  of  article  4877,  Revised  Statutes, 
at  any  time  within  ten  days  from  the  date  of  judgment,  to  dis- 
charge the  judgment  in  whole  or  in  part,  by  the  delivery  of  the 
mortgaged  property,  etc.  And  it  was  further  ordered  and  adjudged 
that  the  defendant  Couch  take  nothing  on  his  cross  action  against 
the  plaintiff,  Charlotte  M.  L.  Millington  or  George  H.  Millington; 
and  it  was  finally  ordered  in  said  decree  that  execution  issue  against 
the  several  parties  defendant  in  said  judgment. 

(3)  That  the  defendant,  A.  B.  Couch,  did  not  offer  to  return 
any  portion  of  the  property  replevied,  and  has  never  tendered  or 
offered  to  return  any  of  said  property  in  accordance  with  said  decree, 
or  the  statutes  of  Texas;  and  that  no  payments  or  credits  have  been 
made  on  the  said  judgment,  except  as  hereinafter  stated. 

(4)  That  afterwards,  on  the  6th  day  of  July,  1904,  Prank  Dunn, 


630  Texas  Civil  Appeals  Reports,  Vol,  46.  [Jun$, 

one  of  the  parties  defendant  to  said  judgment,  tooK  a  wnt  of  error 
to  the  Court  of  Civil  Appeals  at  Galveston,  which,  on  the  27th  day 
of  October,  1904,  was  dismissed  upon  motion  of  Charlotte  M.  L. 
Millington,  defendant  in  error,  as  shown  by  the  mandate  of  the 
Court  of  Civil  Appeals  of  the  First  Supreme  Judicial  District,  and 
no  other  or  further  steps  have  been  taken  to  avoid  or  revise  said 
judgment,  either  by  way  of  appeal,  or  writ  of  error. 

(5)  That  on  the  15th  day  of  October,  A.  D.  1904,  the  plaintiff, 
C.  M.  L.  Millington,  executed  a  written  instrument  to  Prank  Dunn, 
one  of  the  sureties  mentioned  in  said  judgment,  in  which  she  ac- 
knowledged that  the  said  Dunn  had  paid  her  the  sum  of  two  hundred 
dollars  ($200)  as  his  proportion  of  the  said  replevy  bond,  and 
undertook  to  release  said  Frank  Dunn  from  any  and  all  liability  to 
her  on  said  bond,  but  expressly  reserving  the  right  to  look  to  the 
other  obligors  on  the  replevy  bond  for  the  remainder  of  the  judg- 
ment obtained  by  her.  This  instrument  is  attached  at  "Exhibit  A*' 
to  the  plaintiffs'  original  petition  in  this  cause,  and  is  referred  to  as 
part  thereof. 

(6)  That  on  the  20th  day  ox  December,  1904,  the  plaintiff,  C. 
M.  L.  Millington  transferred  and  assigned  all  her  right,  title,  inter- 
est and  remedies  in  said  judgment  to  Jonathan  Lane,  for  a  valuable 
consideration,  and  he  thereby  became  the  legal  owner  and  holder 
thereof,  with  all  the  rights  and  remedies  therein  incident  thereto, 
held  or  possessed  by  the  plaintiff,  C.  M.  L.  Millington. 

(7)  That  an  original  execution  was  issued  on  said  judgment. 
May  23,  1904,  and  was  returned  without  service,  by  reason  of  the 
supersedeas  on  the  writ  of  error,  heretofore  mentioned.  Alias  execu- 
tion was  issued  on  said  judgment  November  29,  1904,  and  returned 
showing  a  net  credit  on  the  judgment  of  one  hundred  and  seventy- 
five  dollars  and  twenty-five  cents  ($175.25)  paid  January  3,  1905- 
Pluries  execution  was  issued  May  30,  1905,  and  returned  no  prop- 
erty found.  On  the  9th  day  of  August,  1905,  the  said  Jonathan 
Lane,  as  owner  of  said  judgment,  caused  a  pluries  execution  to  be 
regularly  issued  on  said  judgment  and  levied  on  certain  tracts  of 
land  as  the  property  of  Sarah  M.  L.  Moon,  which  are  set  forth  aa 
"Exhibit  B"  attached  to  the  plaintiff's  original  petition  in  this  cause, 
Xo.  36,773,  and  are  hereby  referred  to  as  part  hereof.  These  tracts 
of  land  were  deeded  at  various  dates  to  and  in  the  name  of  Sarah 
M.  L.  Moon,  but  were  paid  for  by  community  funds  and  belonged  to 
the  community  estate  of  Sarah  M.  L.  Moon  and  her  husband,  John 
P.  Moon,  Sr.  After  the  levy  of  execution  was  made  on  said  lands, 
the  sheriff  served  on  Sarah  M.  L.  Moon  notice  of  sale  to  be  made  of 
said  land  under  such  levy  as  the  property  of  Sarah  M.  L.  Moon,  to 
satisfy  the  amount  due  on  said  judgment. 

(8)  That  at  the  time  the  said  Sarah  M.  L.  Moon  signed  her 
name  as  surety  on  the  replevy  bond,  and  long  prior  thereto,  and  when 
the  said  judgment  on  the  replevy  bond  was  rendered,  and  up  to  the 
present  time,  the  said  Sarah  M.  L.  Moon  was,  has  been,  and  is  a 
married  woman,  to  wit,  the  wife  of  John  P.  Moon,  Sr.,  that  she  did 
not  inform  her  husband  of  the  fact  that  she  had  signed  the  replevy 
bond,  and  he  knew  nothing  of  the  fact  until  after  the  execution  was 
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levied  on  the  property,  nor  did  she  know,  as  a  matter  of  fact,  that 
the  judgment  had  been  rendered  against  her,  until  she  received  a 
notice  of  the  sale  to  be  made  of  the  property  levied  on.  The  hus^ 
band,  John  P.  Moon,  Sr.,  was  in  no  way  connected  with  the  liti- 
gation in  cause  No.  33,852,  nor  a  party  to  the  judgment  therein, 
and  the  plaintiff,  Sarah  M.  L.  Moon,  appeared  in  said  cause  only  as 
a  surety  on  said  replevy  bond,  which  she  had  voluntarily  signed 
together  with  the  other  sureties,  at  the  request  of  the  defendant,  A. 
B.  Couch.  There  was  no  allegation,  nor  recital  in  the  judgment,  or 
any  pleading  in  the  cause  No.  33,852,  mentioning  the  status  of  Sarah 
M.  L.  Moon,  as  to  whether  she  was  a  married  woman  or  a  feme  sole, 
and  at  the  time  the  said  Jonathan  Lane  purchased  and  took  a 
transfer  of  the  judgment  for  valuable  consideration,  he  did  not  know 
that  Sarah  M.  L.  Moon  was  a  married  woman. 

(9)  This  suit  was  instituted,  as  shown  by  the  petition,  to  vacate 
the  said  judgment  in  cause  No.  33,852,  as  to  the  said  Sarah  M.  L. 
Moon,  and  for  an  injunction  to  restrain  the  sale  of  said  property 
under  the  execution  levied,  and  to  restrain  further  efforts  on  the 
part  of  Jonathan  Lane  to  enforce  said  judgment  against  Sarah  M. 
L.  Moon.  On  the  29th  day  of  September,  A.  D.  1905,  under  the 
fiat  of  this  court,  injunction  issued  upon  plaintiffs  giving  a  bond 
in  the  sum  of  two  hundred  dollars  ($200)  conditioned  and  payable 
as  required  by  law.  An  injunction  bond  was  .furnished  and  filed 
accordingly,  payable  and  conditioned  as  provided  by  law,  in  the  sum 
of  two  hundred  dollars  ($200),  signed  and  executed  by  J.  P.  Moon, 
Sr.,  as  principal  and  D.  C.  Helberg,  and  Herman  H.  Gieseke,  as 
sureties,  dated,  approved  and  filed  September  29,  1905.  With  the 
exception  of  the  findings  in  the  ninth  paragraph,  the  facts  thus  found 
by  the  trial  judge  were  substantially  alleged  in  plaintiffs^  original 
petition. 

Conclusions  of  Ijaw. — ^TJnder  the  first  assignment  of  error,  which 
complains  of  the  court's  overruling  defendants*  general  demurrer, 
the  substance  of  the  first  proposition  is  that  a  judgment  of  a  court 
of  general  jurisdiction  is  conclusive  and  binding  until  reversed  or 
set  aside,  and  unless  the  record  affirmatively  shows  want  of  jurisdic- 
tion to  render  it,  such  judgment  is  not  subject  to  collateral  attack; 
and  that  such  principle  is  as  applicable  to  a  judgment  against  a 
married  woman  as  it  is  to  any  other. 

This  proposition  assumes  that  the  attack  made  by  plaintiffs  upon 
the  judgment  is  collateral.  If  this  assumption  were  correct,  it  would 
follow  that  the  demurrer  to  the  petition  should  have  been  sustained. 
We  do  not,  however,  deem  the  attack  collateral,  but  take  it  to  be  a 
direct  assault  upon  the  very  life  and  existence  of  the  judgment. 
For  the  only  purpose  of  this  suit  was  to  vacate  the  judgment,  and 
enjoin  the  execution  of  the  same  upon  the  ground  of  its  invalidity. 
Crawford  v.  McDonald,  88  Texas,  626;  Templeton  v.  Ferguson,  89 
Texas,  47^  As  is  said  in  the  case  first  cited :  "The  general  rule  is 
well  established,  that  a  judgment  rendered  by  a  court  of  general 
jurisdiction  is  void,  if  it  had  at  the  time  of  the  rendition  of  the 
judgment  no   juriediction   of   the   person   of   the   defendant   or   the 


632  Tbxas  Civil  Appeals  Eeports,  Vol.  46.  [June, 

subject  matter  of  the  litigation.  .  .  .  Logically,  it  can  make  no 
difference  as  to  the  validity  of  the  judgment,  whether  the  lack  of 
jurisdiction  of  the  person  or  the  subject  matter  appears  from  the 
face  of  the  record,  or  is  made  to  appear  by  evidence  aliunde.  .  .  . 
There  is,  however,  another  rule  of  law,  equally  well  established  upon 
principles  of  public  policy,  which  precludes  inquiry  by  evidence  ali- 
unde the  record,  in  a  collateral  attack  upon  a  judgment  of  a  domestic 
court  of  general  jurisdiction,  regular  on  its  face,  into  any  fact  which 
the  court  rendering  such  judgment  must  have  passed  upon  in  pro- 
ceeding to  its  rendition."  If,  then,  this  were  a  collateral  attack, 
it  would  be  our  duty  to  inquire,  whether  the  judgment  is  invulner- 
able against  it,  by  reason  of  the  rule  just  stated;  and  in  doing  so  it 
would  be  our  province  to  inquire  whether  the  court  necessarily  passed 
upon  the  question  whether  judgment  could  be  rendered  against  a 
married  woman  upon  a  replevy  bond  on  which  she  was  merely  a 
surety,  which  would  involve  the  question  of  whether  the  court  had 
knowledge  of  the  fact  of  her  coverture  when  she  signed  the  instru- 
ment. But  as  the  attack  is  directly  against  the  life  of  the  judgment, 
those  principles  which  govern  in  proceeding  to  and  in  determining 
the  effect  of  such  an  assault  must  control  us  in  our  deliberations. 

In  the  first  place  we  will  say  that  article  2991,  Revised  Statutes 
of  1895,  which  inhibits  an  injunction  to  stay  an  execution  upon  any 
valid  and  subsisting  judgment  after  the  expiration  of  one  year  from 
its  rendition  unless,  etc.,  has  no  application  to  an  action  brought 
upon  equitable  grounds  to  vacate  a  judorment  and  enjoin  its  execu- 
tion; but  that  the  period  of  time  within  which  such  action  may  be 
brought  is  determined  by  article  3358.  Watson  v.  T.  &  P.  By.  Co., 
73  S.  W.  Eep.,  830;  Foust  v.  Warren,  72  S.  W.  Rep.,  405;  State  v. 
Dashiell,  74  S.  W.  Rep.,  779;  Rose  v.  Darby,  76  S.  W.  Rep.,  799. 
The  fact  that  the  subject  of  article  2991  is  "any  valid  and  subsisting 
judgment,*'  shows  it  has  no  relation  to  a  case  of  this  character.  For 
to  say  it  is  applicable  to  a  case  wherein  it  is  sought  to  vacate  and 
annul  a  judgment  because  of  its  invalidity,  would  be  to  determine  the 
issue  to  be  tried  by  assuming  the  validity  of  the  judgment. 

From  the  second  proposition  under  the  assignment,  which  is:  "In 
the  case  of  summary  remedies  provided  by  our  statutes  for  the  ren- 
dition of  judgments  against  the  obligors  on  claimant  or  replevy 
bonds,  etc.,  no  service  of  citation  is  necessary  to  give  jurisdiction,  and 
judgments  so  rendered  are  no  exception  to  the  general  rule  as  to 
the  conclusiveness  of  judgments,^'  though  correct  in  its  application 
to  a  replevy  bond  made  by  parties  who  are  competent  to  execute  such 
an  instrument,  it  does  not  necessarily  follow  that  such  judgment  may 
be  rendered  against  a  married  woman  who  has  signed  such  bond 
merely  as  a  surety  without  the  knowledge  of  her  husband  who  is  not 
a  party  to  the  suit  and  has  made  no  appearance  therein.  This  will 
be  considered  and  passed  upon  in  considering  the  principal  question 

in  the  case. 

While  a  judgment  against  a  married  woman  may  be  collected  out 
of  either  her  separate  or  community  estate,  as  is  asserted  in  appel- 
lants' third  proposition  under  this  assignment,  it  must  be  a  judg- 
ment in  fact,  and  not  merely  one  in  form,  to  be  collected  at  all. 
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Whether  the  judgment  which  is  the  subject  of  this  suit  is  valid  will 
be  determined  further  on.  If  we  should  decide  that  it  is  absolutely 
void,  'the  principle  asserted  by  the  proposition  will  be  of  no  perti- 
nency in  this  case. 

WTiat  we  have  said  in  disposing  of  the  first  proposition  is  alike 
applicable  to  the  fourth,  and  requires  of  it  the  same  disposition. 

We  agree  with  appellants  in  their  fifth  proposition  under  this 
assignment,  which  is  as  follows:  "The  discharge  of  one  of  several 
sureties  from  a  joint  and  several  obligation,  with  an  express  reserva- 
tion as  to  the  other  obligors,  does  not  release  the  other  sureties  or 
principal.  Nor  does  the  discharge  of  either  a  principal  or  a  surety 
in  any  way  deprive  a  surety  who  may  subsequently  have  to  pay  the 
debt,  of  his  remedy  against  the  principal  for  indemnity,  or  the  co- 
surety for  contribution."  But  as  the  discharge  of  the  several  sure- 
ties is  not  the  only  ground  upon  which  the  judgment  is  attacked, 
it  does  not  follow  that  the  court  erred  in  overruling  defendjp.^ts' 
general   demurrer  to  plaintiffs'  petition. 

The  principle  asserted  in  the  sixth  proposition  should  have  been 
interposed  by  either  a  special  exception  or  a  plea  in  abatement  set- 
ting up  a  non-joinder  of  parties;  and  can  not  avail  defendants  upon 
a  general  demurrer,  as  ell  the  parties  directly  interested  in  the 
validity  of  the  judgment,  insofar  as  it  was  against  Mrs.  Moon,  were 
made    parties. 

What  we  have  said  in  disposing  of  the  first  proposition  under  the 
first  assignment  of  error,  and  shall  say  in  considering  the  third, 
which  involves  the  main  question  in  the  case,  will  dispose  of  the 
second  adversely  to  appellants. 

Having  thus  disposed  of  the  questions  which  relate  to  procedure, 
we  are  brought  to  a  consideration  of  the  main  question  in  the  case, 
which  may  be  thus  stated:  Can  a  statutory  judgment  rendered 
against  a  married  woman  upon  a  replevy  bond,  which  she  signed  as 
surety  during  coverture  without  the  knowledge  or  consent  of  her 
husband,  in  a  suit  to  which  he  nor  she  was  a  party,  in  which  neither 
appeared  (save  such  appearance  of  the  wife  as  the  law  may  imply 
from  her  signature  as  surety  to  the  replevy  bond)  nor  had  notice  of 
the  judgment  until  an  execution  was  issued  thereon  and  levied  upon 
their  community  property,  more  than  twelve  months  subsequent  to 
its  rendition,  be,  by  a  direct  proceeding  brought  for  that  purpose, 
decreed  a  nullity  and  its  execution  enjoined?  So  far  as  we  are  in- 
formed this  is  a  question  of  first  impression  in  this  State,  and,  to 
the  mind  of  the  writer,  a  very  grave  and  important  one. 

As  the  wife,  at  common  law,  is  incapable  of  making  a  contract 
by  virtue  of  the  disability  of  coverture,  and  as  her  existence  is 
blended  so  intimately  with  the  husband  as  to  make  it  practically 
inseparable  from  his,  no  valid  judgment  can  be  rendered  against  her 
alone  as  long  as  the  coverture  exists;  and  consequently,  a  judgment 
obtained  against  a  married  woman  after  coverture  upon  a  contract 
while  she  was  under  disability  is  void  and,  therefore,  may  be 
assailed  collaterally.     Rogers  on  Dom*  Eel.,  sec.  244. 

In  this  State,  except  where  changed  or  modified  by  statute,  the 
common  law  is  the  rule  of  decision,  and  is  generally  observed  by  our 
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courts.  The  common  law  has  been  so  far  modified  as  to  permit  the 
wife  to  contract  debts  for  necessaries  furnished  herself  and  children, 
and  all  expenses  which  may  have  been  incurred  by  her  for  the  bene- 
fit of  her  separate  property.  Article  2970  Sayles'  Civ.  Stats.  This 
is  the  extent  of  the  right  of  a  married  woman  to  contract  in  this 
State,  unless  her  husband  joins  her  in  the  contract  or  she  has  been 
abandoned  by  him.  The  statute  which  permits  the  wife  to  contract 
such  debts,  prescribes  that  suit  may  be  brought  in  the  manner  pro- 
vided by  article  1201,  which  is  as  follows:  "Tlie  husband  and  wife 
shall  be  jointly  sued  for  all  debts  contracted  by  the  wife  for  neces- 
saries furnished  herself  and  children,  and  for  all  such  expenses 
which  may  have  been  incurred  by  the  wife  for  the  benefit  of  her 
separate  property.'*  So  it  is  seen  that  the  law  which  permits  tte 
wife  to  contract  such  debts  prescribes  the  manner  in  which  suits 
may  be  brought  upon  them.  It  also  provides  that  upon  the  trial  of 
any  suit,  as  provided  for  in  article  2970,  if  it  shall  appear  to  the 
satisfaction  of  the  court  and  jury  that  the  debt  so  contracted  or 
expenses  incurred  were  for  the  purposes  enumerated  in  said  article, 
and  also  that  the  debts  so  contracted  or  expenses  so  incurred  were 
reasonable  and  proper,  the  court  shall  decree  that  execution  may  be 
levied  upon  either  the  common  properly  or  separate  property,  of  the 
wife,  at  the  discretion  of  the  plaintiff.  Article  2971,  Sayles'  Civ. 
Stats. 

It  is  generally  held,  under  statutes  allowing  married  women  to 
contract  debts  for  certain  kind  of  purposes,  that  a  judgment  against 
her  founded  on  such  a  kind  of  contract  will  be  erroneous  (or  void 
according  to  the  doctrine  prevailing  in  a  particular  State)  unless  the 
record  itself  shows  that  the  debt  is  of  the  kind  she  is  authorized  to 
contract.  Black  on  Judgments,  sec.  190.  But  in  the  case  of 
Bergstrom  v.  Keil,  67  S.  W.  Rep.,  783,  this  court  expressed  itself  as 
not  being  prepared  to  hold,  if  the  terms  of  the  decree  afiirmatively 
showed  that  the  debt  was  not  one  contemplated  by  the  statute,  that 
the  judgment  against  the  wife,  with  execution  against  her  separate 
estate,  would  be  a  nullity,  or  subject  to  dispute  in  any  proceeding 
except  appeal.  But  the  judgment  in  that  case  was  not  necessarily 
inconsistent  with  the  fact  that  the  note  upon  which  it  was  based 
was  made  by  the  wife  for  purposes  contemplated  by  the  statute.  So 
the  question  we  expressed  ourselves  as  not  being  prepared  to  pass 
upon,  was  not  involved;  and,  besides,  the  husband  as  well  as  the 
wife  was  a  party  defendant  in  that  suit.  Nor  are  we  now  prepared  to 
hold,  unless  the  record  shows  that  the  debt  is  of  the  kind  the 
wife  is  not  authorized  to  contract,  that  the  judgment  is  void.  But 
we  think,  until  it  is  made  to  appear  to  the  contrary,  that  the 
presumption  should  be  indulged  that  it  was  rendered  upon  a  debt 
she  was  permitted  by  the  statute  to  incur  (Freeman  on  Judg.,  sec 
150),  provided  the  suit  was  brought  in  the  manner  prescribed  by 
article  1201  Sayles'  Civ.  Stats.  In  Louisiana,  it  is  held  that  a 
judgment  against  a  married  woman  is  void  and  of  no  effect  when  her 
husband  has  not  been  cited  with  her,  and  she  has  not  been  authorized 
by  him  or  the  court  to  defend  the  suit,  Dirmeyer  v.  O'Hem,  39 
I^.  Ann.,  961,  3  South,  Bep.,  132. 
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In  the  case  under  consideration  it  needs  only  to  be  shown,  dehors 
the  record^  that  Sarah  M.  L.  Moon  was  a  married  woman  when  she 
signed  the  bond  as  surety  and  at  the  time  the  judgment  was  entered, 
to  make  it  appear  absolutely  certain,  that  it  was  rendered  upon  a 
paper  that  created  no  more  of  a  debt  or  obligation  against  her  than 
it  would  had  the  name  of  the  *'Man  in  the  moon,**  instead  of  her 
own,  been  signed  to  it.  Had  suit  been  brought  upon  it  against  her, 
though  joined  with  her  husband,  and  all  the  facts  regarding  it  been 
alleged  and  proved,  the  law  would  have  authorized  no  judgment  upon 
it,  either  against  herself  or  husband,  nor  would  it  have  recognized 
as  of  any  validity  at  all  any  judgment  which  might  have  been  en- 
tered against  her  in  such  a  suit.  This  case  bears  no  parallel  to  one 
where  a  paper  in  the  foim  of  a  written  obligation,  which  may  be 
evidence  of  a  debt  of  such  kind  as  a  married  woman  may  contract, 
and  is  signed,  or  purports  to  be  signed,  by  one  who  is  a  feme  covert 
— such  as  a  promissory  note,  acceptance  of  a  bill  of  exchange,  etc. 
For  it  may  be  the  law  in  this  State  (and  the  writer  thinks  it  is) 
that,  if  a  married  woman  is  sued  in  the  manner  prescribed  by  stat>- 
ute  upon  such  an  instrument,  though  it  be  a  forgery,  and  final  judg- 
ment is  rendered  against  her,  she  can  assail  such  judgment  in  no 
other  way  than  by  appeal.  Though  it  has  been  held  that  a  judgment 
rendered  against  a  feme  covert  by  confession  upon  a  judgment  note, 
which,  by  reason  of  her  disability,  she  had  no  power  to  execute,  is 
a  nullity  and  its  execution  will  be  enjoined.  Hoffman  v.  Shupp, 
80  Md.,  611;  31  Atl.  Bep.,  505.  This  decision  could,  however,  be 
upheld  upon  the  principle  that  the  wife  can  not  authorize  another 
by  warrant  of  attorney  to  confess  a  judgment  against  her,  and  that 
if,  nevertheless,  she  execute  a  warrant  of  attorney  authorizing  a  con- 
fession of  judgment,  the  judgment  entered  by  virtue  of  such  warrant 
will  be  void.    Rogers  on  Dom.  Eel.,  sec.  190.    Freeman  Jud.,  sec.  545. 

It  is  not  thought  that  the  judgment  involved  in  this  suit  can  be 
given  any  greater  force  by  reason  of  its  being  summarily  rendered 
upon  a  replevy  bond  than  if  it  had  been  rendered  in  an  ordinary 
action,  in  which  the  parties  were  regularly  cited  to  answer.  It  could 
not  be  contended  that  if  suit  is  brought  against  a  married  woman  as 
a  surety  on  such  .an  instrument  without  her  husband  being  joined 
with  her  as  a  defendant  that  a  judgment  rendered  in  it,  attempting 
to  bind  either  her  separate  estate  or  the  community  property,  would 
be  of  any  validity  whatever.  To  permit  such  a  judgment  to  stand 
would  break  down  all  the  barriers  the  law  has  erected  to  protect 
married  women  against  the  disability  of  coverture  and  subject,  not 
only  their  separate  property,  but  the  community  estate,  to  be  taken 
under  execution  for  such  acts  done  by  them,  as  the  law  says  can 
not  be  done  by  her  at  all,  even  with  the  consent  of  the  husband. 
It  was  *'he  that  ffoeth  surety  for  a  stranger,**  not  a  married  woman, 
that  Solomon  said  **shall  smart  for  it.**  There  are  some  rights  that 
a  married  man  still  has  that  the  law  must  needs  respect.  He  has, 
under  the  law,  control,  management  and  disposition  of  the  com- 
munity property,  besides  a  one-half  interest  in  all  of  it.  "(Neither 
this  dominion  nor  ownership  can  be  taken  from  him,  on  account  of 
an  act  of  the  wife,  except  in  some  manner  prescribed  by  the  law. 


636  Texas  Civil  Appeals  Bkports,  Vol.  46.  [June, 

When  this  is  attempted  in  a  suit,  the  law  entitles  him  to  his  day  in 
court  and  to  a  hearing;  and  he  can  not  be  deprived  of  these  rights, 
though  his  wife  has  signed  without  his  knowledge  or  consent  her 
name  as  surety  to  a  replevy  bond  given  in  a  case  pending  in  court 
Even  if  it  coidd  be  said  that  the  effect  of  such  act  of  the  wife  is  to 
bring  her  into  court  and  make  her  a  party  to  the  action,  it  can  have 
no  such  effect  upon  the  husband,  unless,  possibly,  he  has  notice  of 
such  act;  for  to  give  it  such  effect  upon  him,  would  be  to  deprive  him 
of  his  rights  and  property  without  due  process  of  law. 

Hence  we  conclude  that  what  has  been  before  propounded  by  us 
as  the  main  question  in  this  case  can  receive  no  other  ttian  an  afiSirma- 
tive  answer,  and  that,  therefore,  the  judgment  is  a  nullity. 

As  the  judgment  was  an  absolute  nullity,  the  appellants  were  not 
prejudiced  by  the  action  of  the  court  in  refusing  to  dissolve  the 
temporary  injunction,  as  is  complained  of  in  the  fourth  and  fifth 
assignments  of  error;  nor  in  refusing  to  require  appellees  to  file 
another  bond,  as  is  complained  of  in  the  sixth.  Therefore,  we 
overrule  the  three  assignments  just  referred  to. 

We  can  perceive  no  error  in  the  court's  assessing  all  the  costs  in 
this  action  against  the  defendant  Jonathan  Lane. 

Affirmed. 

Writ  of  error  refused. 


TiMPSON  Northwestern  Railway  Company  v.  Sanpord  ft  Morris. 

Decided  June  5,  1907. 

1. — Carrien  of  Freight — Oyer-Charsre— Penalty. 

Under  an  agreement  between  a  shipper  and  a  railroad,  the  railroad  was  to 
handle  all  of  the  shipper's  cars  at  a  certain  rate  per  car;  the  rate  agreed  upon 
on  the  interstate  shipments  was  less  than  the  railroad  might  have  charged 
under  the  ruling  of  the  Railroad  Ck>mmission  of  Texas,  but  on  the  intrastate 
shipments  it  was  greater  than  allowed  by  such  ruling.  In  a  suit  for  the  excess 
charged  on  the  intrastate  shipments,  the  fact  that  less  was  charged  than  might 
have  been  charged  on  the  interstate  shipments,  was  no  defense,  and  the  over- 
charge having  been  made  in  pursuance  of  an  agreement  negatived  the  claim 
that   it  was  unintentionally  and   innocently  made  through  a  mistake  of   factw 

2. — Same — Switching  Charges. 

Switching  charges  over  the  line  of  a  connecting  carrier  can  not  be  charged 
in  addition  to  the  freight  rates  prescribed  by  the  Railroad  Commission. 

Appeal  from  the  District  Court  of  Shelby  County.  Tried  below 
before    Hon.    James    I.    Perkins. 

Toung  &  Stinchcomb,  for  appellant. — ^The  transaction  was  con- 
tinuous, and,  upon  the  whole,  shows  that  the  defendant  charged  the 
plaintiffs  $1,910  less  freight  charges  than  it  had  a  right  to  assess 
under  the  Railway  Commission,  and  therefore  there  was  no  extortion. 
Eev.  Stats.,  arts.  4593,  4594  and  4575;  Chicago,  B.  I.  &  T.  Ry.  v. 
Henderson,   73   S.   W.   Rep.,   36. 

The  defendant  having  to  pay  the  Texas,  Sabine  Valley  ft  North- 
western Railway  Company  $24  for  transporting  the  eij^t  cars  acroas 
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its  railway  yard,  $1.60  per  car  each  way,  it  was  proper  for  the  said 
defendant  company  to  assess  this  amount  against  the  plaintiffs. 

The  Bailway  Commission  rate  being  five  cents  per  hundred  pounds 
for  lumber,  for  ten  miles  and  less,  it  was  no  overcharge  or  extortion 
to  have  the  plaintiffs  pay  therefor  $6.50  per  car. 

Blount  £  Oarrison,  for  appellees. — The  Timpson  Northwestern 
Bailway  Company  being  recognized  by  the  Bailroad  Commission  of 
Texas,  was  subject  to  the  rates  as  promulgated  by  said  Bailroad 
Commission  and  having  charged  appellees  $6.50  for  each  car  of 
lumber  shipped  over  its  road  and  $3.00  additional  charges  for  switch- 
ing in  addition  to  the  regular  tariff  rate  as  promulgated  by  the  rail- 
way commission  of  Texas  from  the  point  of  origin  to  the  point  of 
destination,  was  clearly  an  overcharge  for  which  the  appellant  was 
liable.  Sayles  Bev.  Stats.,  art.  4575;  Houston  &  T.  C.  By.  Co.  v. 
Lone  Star  Salt  Co.,  19  Texas  Civ.  App.,  684;  Gulf,  C.  &  S.  F.  By. 
Co.  V.  The  Lone  Star  Salt  Co.,  63  S.  W.  Bep.,  1025. 

JAMES,  Chiep  Justice. — ^The  appeal  is  from  a  judgment  for 
$52  overcharges  on  eight  carloads  of  lumber  and  $24  switching 
charges  -overcharged  and  a  penalty  of  $250. 

The  facts  are  substantially  as  follows:  Appellees'  planer  was  about 
five  miles  from  Timpson,  on  appellant's  line.  This  road  on  and 
after  March  25,  1903,  was  subject  to  the  rules  and  regulations  of  the 
Commission.  From  April  2,  1903,  to  August  12,  1904,  plaintiffs  at 
different  times  shipped  out  from  their  planer  155  carloads  of  lumber 
averaging  between  38,000  and  40,000  pounds  per  car,  all  of  which 
ears  were  for  points  beyond  the  State  except  eight.  There  was  an 
agreement  dated  August  19,  1903,  made  between  appellant  and  ap- 
pellees, for,  among  other  things,  a  charge  of  $6.50  per  car  between 
the  planer  and  Timpson,  the  agreement  being  conditioned  on  its 
approval  by  the  Commission  which  approval  was  denied  during  the 
same  month,  and  therefore  the  agreement  was  of  no  effect.  The 
aforesaid  eight  cars  were  shipped  from  October  to  December,  1903. 
The  regular  Commission  rate  on  the  eight  carloads  destined  to  Texas 
points,  was  the  rate  from  Timpson  to  such  points.  It  was  agreed 
that  the  eight  cars  shipped  by  plaintiffs  to  destination  took  the 
regular  Commission  rate,  and  that  defendants  charged  plaintiffs 
$6.50  over  and  above  the  rate  as  promulgated  by  the  Commission  on 
each  car  shipped,  and  it  appears  that  plaintiffs  denied  liability  there- 
for and  paid  it  under  protest. 

The  schedule  of  switching  charges  authorized  by  the  Commission 
from  and  after  March  1,  1903,  was  $1.50  per  car  for  any  distance  of 
one  mile  or  less.  The  eight  cars  in  question  were  shipped  out  over 
the  Houston,  East  &  West  Texas  Bailway  and  in  doing  this  appel- 
lant had  to  move  the  cars  across  the  yard  of  the  Texas,  Sabine  Val- 
ley &  N.  W.  Bailway  Company  at  Timpson  and  that  railway  charged 
appellant  $1.50  per  car  each  way,  making  $3.00,  and  appellant  charged 
and  collected  from  Sanford  &  Morris  the  same  amount,  and  this 
collection  was  in  addition  to  the  prescribed  rate  for  the  shipments. 

The  second  paragraph  of  defendant's  trial  amendment  alleged  as 
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follows:  "That  if  it  did  make  an  overcharge  on  the  cars  of  lumber 
destined  to  points  within  the  State,  the  same  was  not  made  inten- 
tionally, but  was  innocently  made  through  a  mistake  of  fact,  in  that 
the  defendant,  as  a  part  of  the  transaction  of  the  handling  of  said 
cars  of  lumber,  transported  over  the  defendant's  said  line,  during 
the  time  before  mentioned,  146  carloads  of  lumber  that  were  trans- 
ported from  Timpson,  Texas,  to  points  outside  of  the  State  of  Texas, 
over  other  roads,  weighing  40,000  pounds  each,  at  $6.50  per  car, 
when  it  could  have,  legally  and  under  the  rate  prescribed  by  the 
Aailroad  Commission  of  Texas,  charged  the  plaintiffs  the  sum  of  five 
cents  per  hundred  pounds  for  said  lumber,  or  $20  per  car,  being  in  the 
aggregate  $2,920;  that  said  cars  of  lumber  were  handled  by  the  de- 
fendant in  pursuance  of  a  contract  and  understanding  that  said  defend- 
ant was  to  transport  all  of  the  plaintiffs'  cars  of  lumber  between  the 
planer  mill  of  the  plaintiff  and  Timpson,  over  the  defendant's  line,  at 
said  $6.50  per  car,  and  that,  upon  the  whole  transaction,  the  plaintiffs 
were  not  overcharged  by  the  defendant,  but  that  the  charges  of  all 
cars,  taken  together,  were  greatly  less  than  allowed  by  the  law  and 
the  Railroad  Commission  of  Texas,  and  that  therefore  there  was  no 
overcharge  and  the  plaintiff  can  not  recover.^' 

An  exception  was  sustained  to  this  plea,  and  the  ruling  forms  the 
subject  of  the  first  assignment  of  error.  Appellant's  proposition  is 
that  the  shipment  of  the  lumber,  both  state  and  interstate,  being  one 
continuous  transaction  under  one  agreement  it  was  permissible  for  the 
defendant  to  show  that  it  transported  146  of  the  carloads  destined  be- 
yond the  State  at  $6.50  per  car,  when  as  to  same  it  could  have  charged 
about  $20  per  car  (that  is  to  say  5  cents  per  hundred  pounds),  and 
hence  there  was  no  extortion  committed  by  charging  $6.50  per  car 
for  the  eight  local  shipments. 

The  exception  was  properly  sustained.  Article  4575,  Revised  Stat- 
utes, provides  that  as  to  penalty  the  defendant  may  plead  as  a  defense 
that  the  overcharge  was  unintentionally  and  innocently  made  through 
a  mistake  of  fact.  The  matter  alleged  in  the  above  pleading,  as  con- 
stituting the  unintentional  and  innocent  mistake,  is  nothing  more  than 
an  assertion  that  having  handled  all  the  cars  in  pursuance  of  a  con- 
tract or  understanding  for  $6.50  per  car,  among  which  were  146  inter- 
state cars,  at  a  rate  of  $6.50  which  was  much  less  than  it  might  have 
charged  for  such  interstate  cars,  that  therefore  upon  the  whole  trans- 
action plaintiffs  were  not  overcharged  in  respect  to  the  eight  local  cars. 
The  pleading  referred  to  is  based  on  the  idea  that  there  was  an  over- 
charge in  reference  to  the  eight  cars,  beyond  the  Commission  rate,  and 
it  proceeds  upon  the  idea  that  the  overcharge  was  made  in  pursuance  of 
an  agreement,  but  contrary  to  the  regulations  of  the  Railroad  Commis- 
sion. It  is  not  comprehended  how  under  such  conditions,  the  over- 
charge could  have  been  innocently  or  unintentionally  made  and  was 
the  result  of  any  mistake  of  fact. 

The  second  and  third  assignments  are  that  the  court  erred  in 
rendering  judgment  for  $250  penalty,  or  any  penalty  at  aDL  The 
testimony  showed  that  the  sum  of  $6.50  per  car  was  demanded  and 
was  paid  by  defendants  under  protest,  that  the  railway  was  under 
the   jurisdiction   of   the    Commission,   and  that   the   charge  was    in 
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violation  of  the  known  regulations  of  the  Commission,  and  was  not 
innocently  op  nnintentionally  collected,  but  deliberately  done  for  the 
reason  that  defendant's  connecting  lines  wonld  not  give  it  a  division 
of  freight  rates  on  any  of  said  cars.  Mr.  Hagley,  agent  of  the 
appellant,  testified  that  his  road  made  application  to  be  recognized 
by  the  Commission  and  "we  conld  only  charge  the  same  rate  as 
from  Timpson.  After  that  I  required  Sanford  &  Morris  to  pay 
$6.50  per  car  extra.  At  that  time  I  knew  that  the  rate. applied  and 
charged  should  be  the  same  from  points  on  our  road  to  the  destina- 
tion as  from  Timpson  to  destination."  There  was  no  error  there- 
fore in  awarding  the  actual  damages  of  $52  nor  in  the  penalty 
assessed. 

There  is  also  an  assignment  charging  that  the  court  erred  in 
rendering  judgment  for  $24  switching  charges  at  Timpson,  which 
defendant  had  to  pay  in  running  over  the  yard  of  the  Texas,  Sabine 
Valley  &  N".  W.  Railway  Company  to  connect  the  said  eight  cars 
with  the  Houston,  E.  &  W.  T.  Railway,  over  which  they  were 
shipped.  It  appears  that  this  was  in  addition  to  the  prescribed 
rate  on  these  ^ipments,  it  was  therefore  an  overcharge. 

Affirmed. 

Writ  of  error  refused. 


Mybtle   May   Horton   v.   Houston   &   Texas    Central  Railway 

Company  et  al. 

Decided  June  7,   1907. 

1. — ^Railroads — Care  to  Avoid  Collision — ^Presumption  of. 

The  presumption  that  a  person  about  to  cross  a  railroad  trade  will  either 
promptly  cross  ahead  of  an  approaching  engine  or  wait  until  the  engine  has 
passed,  can  not  be  indulged  in  the  presence  of  conduct  on  the  part  of  such 
person,  indicating  a  different  purpose,  nor  when  the  conduct  of  those  in  chaige 
of  the  engine  is  calculated  to  induce  such  person  to  attempt  to  cross. 


8. — Same — ^Apparent  Danger — ^Duty  to  Avoid  Producing. 

Those  in  charge  of  locomotives  are  boimd  to  exercise  care  not  only  to  avoid 
actual  collision  but  to  refrain  from  creating  such  an  appearance  of  imminent 
danger  as  would  be  reasonably  calculated  to  frighten  persons  of  average  tem- 
perament and  to  cause  them  to  adopt  dangerous  methods  to  save  themselves 
from  the  seeming  danger. 


8.- 

In  a  suit  by  a  passenger  upon  a  street  car  for  personal  injuries  received 
in  an  effort  to  avoid  apparent  danger  from  collision  with  a  locomotive,  charge 
considered,  and  held  to  be  upon  the  weight  of  evidence. 

4. — Interested  Witness — Cross  Examination — ^Latitude. 

In  a  suit  for  personal  injuries  it  waa  proper  to  permit  counsel  for  de- 
fendant on  cross  examination  to  ask  a  doctor  wbo  testified  for  plaintiff  if  he 
had  not  testified  in  many  personal  injury  cases  brought  by  the  same  attorneys 
who  represented  the  plaintiff  in  this  caae,  and  whether  or  not  his  fees  were 
dependant  upon  a  recovery. 

Appeal  from  the  District  Court  of  Harris  County.     Tried  below 
before  Hon.  W,  P.  Hamblen. 
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Lovejoy  £  Parker,  for  appellant. — ^The  special  charge  was  clearly 
erroneooSy  in  that  it  waa  npon  the  weight  and  effect  to  be  given 
the  testimony.  Texas  ft  P.  By.  Co.  v.  Mnrphy,  46  Texas,  366;  Lee 
V.  International  ft  G.  N.  B.  Co.,  89  Texas^  588. 

Lane,  Jackeon,  KeJletf  £  Woliers,  for  appellee,  H.  ft  T.  C.  By. 
Co. — On  cross-examination  of  one  who,  as  an  expert,  has  given 
material  testimony,  it  is  competent  for  opposing  counsel  to  elicit  all 
snch  admissions  from  the  witness  as  may  tend  to  disclose  his  self- 
interest,  motives,  prejudice,  skill  or  credibility,  insofar  as  the  same 
may  have  a  bearing  on  the  issues  in  the  case,  or  the  weight  of  his 
testimony.  Hargis  v.  St  Loois,  A.  ft  T.  Co.,  75  Texas,  23;  Texas 
ft  Pac.  By.  Co.  v.  Boberts,  14  Texas  Civ.  App.,  534;  1  Labat  on 
Master  and  Servant,  sec.  354. 

C.  R.  Wharton,  for  appellee,  Houston  Electric  Company. — ^It  was 
proper  for  the  court  to  permit  counsel  for  defendants  to  interrogate 
Dr.  Boyd  on  cross-examination,  with  reference  to  the  matters  shown 
since  he  was  an  expert  witness,  and  the  defendants  were  entitled  to 
ask  him  any  and  all  questions  reasonably  necessary  and  proper  to 
test  his  temper,  bias,  motives,  interest,  intelligence,  accuracy  or 
credibility  as  a  witness.  Qreenleaf  on  Evidence,  page  450;  8  En- 
cyclopedia of  Pleading  and  Practice,  page  120;  Borers  on  Expert 
Testimony,  sees.  33,  35,  37  and  38;  2  Jones  on  Evidence,  sec.  391; 
Evansich  v.  Gulf,  C.  &  S.  P.  Bv.,  61  Texas,  24:  Wentworth  v. 
Crawford,  11  Texas,  133;  Cox  v.  Missouri,  K  ft  T.  By.  Co..  20 
Texas  Civ.  Apps.,  251;  Trinity  Lumber  Co.  v.  Denham,  88  Terras, 
207;  Houston,  E.  ft  W.  T.  Bv.  v.  Wilson,  11  Texas  Ct.  Bep .  522; 
Winston  v.  Cox,  38  Ala.,  274 ;  McPadden  v.  Santa  Ana,  0.  ft  T.  By., 
25  Pac.  Bep.,  681;  Birmingham  Bank  v.  Bradley,  108  Ala.,  207;  8 
Encyclopedia  of  Evidence,  pp.  407,  409,  410,  412  and  413;  5  Ency- 
clopedia of  Evidence,  pp.  629,  630  and  633. 

.  The  special  charge  complained  of,  and  made  the  basis  of  appel- 
lant's second  assignment  of  error  does  not  in  any  way  affect  the 
matters  at  issue  betweoi  plaintiff  and  the  defendant  Houston  Elec- 
tric Company,  and  hence  could  in  no  event  have  been  error,  as  far  as 
the  Houston  Electric  Company  is  concerned,  and  can  not  be  the 
ground  for  the  reversal  of  the  judgment  in  favor  of  the  Houston 
Electric  Co.  Hamilton  v.  Ptescott,  73  Texas,  566;  Beer  v.  Thomas, 
13  Texas  Civ.  App.,  36;  Mills  v.  Paul,  30  S.  W.  Bep.,  245;  Porter 
V.  Martvn,  32  S.  W.  Bep.,  733;  Bamirez  v.  Smith,  94  Texas,  192; 
Missouri,  K.  &  T.  By.  v.  Enos,  92  Texas,  580;  Wilkins  v.  Ferrell, 
10  Texas  Civ.  App.,  '235. 

If  the  parties  in  charge  of  the  H.  ft  T.  C.  Bailway  Company's 
engine  believed,  and  had  good  reasons  to  believe,  that  the  street 
car  would  be  stopped  and  not  approach  a  place  of  danger,  where  a 
collision  might  happen  between  the  car  and  engine,  then  these  par- 
ties in  charge  of  the  engine  would  have  the  right  to  continue  their 
engine  in  motion  as  long  as  they  kept  it  under  perfect  control,  as 
the  evidence  shows  they  did.  Texas  ft  Pac.  By.  v.  Boberts.  14  Texas 
Civ.  App.,  534;  Eennayde  v.  Bacifle  By.,  45  Mo.,  261;  Newson  v. 
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New  York  Cen.  Ey.,  29   N.  Y.,  390;  Davis  v.  New  York,  N.  H. 
&  H.  Ey.,  159  Mass.,  536. 

"It  is  a  general  principle  of  jurisprudence  that  every  person  pur- 
suing his  lawful  afifairs  in  a  lawful  way,  has  a  right  to  assume  and  act 
upon  the  presumption  that  every  other  person  will  do  the  same 
thing.^'     (Labat  on  Master  and  Servant,  vol.   1,  sec.   354.) 

GILL,  Chief  Justice. — This  suit  was  brought  to  recover  dam- 
ages for  personal  injuries  alleged  to  have  been  sustained  by  plain- 
tiff as  a  result  of  the  negligence  of  the  Houston  &  Texas  Central 
Ey.  Co.  and  the  Houston  Electric  Company.  On  the  verdict  of  a 
jury  in  favor  of  defendants  a  judgment  was  rendered  and  the  plain- 
tiff has  appealed. 

The  accident  giving  rise  to  this  litigation  occurred  in  the  follow- 
ing manner:  The  Houston  Electric  Company  operates  a  system  of 
electric  street  cars  in  the  city  of  Houston  and  one  of  its  lines 
crosses  at  right-angles  a  system  of  railway  tracks  and  switches  at 
Bonners  point  crossing  within  the  city  corporate  limits.  The  engines 
and  trains  of  the  railway  company  have  the  use  of  the  railway  tracks 
at  that  point.  On  the  occasion  in  question  one  of  the  Electric  Com- 
pany's cars  loaded  with  passengers,  among  them  the  plaintiff,  was 
being  propelled  over  the  line  which  crosses  the  railway  tracks  at 
Bonners  point.  A  rule  of  the  Electric  Company  requires  the  con- 
ductors of  its  cars  to  get  off  at  railroad  crossings  and  flag  the 
cars  across,  the  car  to  be  brought  to  a  full  stop  just  before  entering 
upon  the  crossing  and  to  proceed  upon  the  signal  of  the  conductor. 

In  this  instance  the  electric  car  was  slowed  down  at  the  crossing, 
the  conductor  stepped  off  and  walked  across  the  railway  tracks.  The 
car  was  propelled  onto  the  first  track,  which  seems  to  have  been  a 
switch  track,  and  proceeded  slowly  into  the  space  between  that  and 
the  second  track.     The   space  between  these  two  tracks  was  broad. 

A  switch  engine  of  the  railroad  company  was  approaching  from 
the  north  along  the  second  track  at  a  speed  of  about  8  miles  an  hour. 
The  employes  in  charge  of  it  saw  the  street  car  and  perceived  that 
it  had  approached  and  entered  upon  the  first  track.  They  also  saw 
that  the  conductor  had  alighted  to  flag  his  car  across.  The  engineer 
was  then  within  100  feet  of  the  street  car  track.  The  engineer  then 
slowed  his  engine  by  the  application  of  the  air,  but  thinking  for 
some  reason  ttat  the  street  car  would  be  stopped  to  allow  him  to 
pass  he  again  increased  the  speed  of  the  engine  to  eight  miles  an 
hour.  At  practically  the  same  instant  the  motorman  and  con- 
ductor of  the  street  car,  thinking  perhaps  that  the  engineer  was  not 
intending  to  cross  or  that  he  would  give  the  car  the  right  of  way, 
proceeded  to  take  the  car  across  the  track.  The  speed  of  the  en- 
gine carried  it  within  ten  to  thirty  feet  of  the  car.  Many  of  the 
passengers  became  very  much  frightened,  thinking  a  collision  in- 
evitable and  several  of  them,  including  the  plaintiff,  leaped  from  the 
moving  car  in  what  they  believed  was  a  necessary  effort  to  save 
themselves.  The  plaintiff  was  injured.  The  engineer  stopped  his 
engine  by   applying  the  air  brakes  in   emergency.     The   motorman, 
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when  the  passengers  began  to  leap  from  the  ear,  bronght  it  to  a 
standstill  across  the  track  on  which  the  engine  was  approaching. 
The  engineer  bad  his  engine  under  perfect  control  and  at  ^at  speed 
there  was  at  no  time  any  actual  danger  of  collision.  The  motorman 
doubtless  stopped  the  car  when  be  did  to  lessen  the  danger  of  injury 
to  the  passengers  who  were  attempting  to  leave  the  car.  Neither  the 
motorman  nor  conductor  of  the  car  testified,  one  being  dead  and 
the  residence  of  the  other  being  unknown  he  having  left  the  employ 
of  the  company.  The  motives  that  actuated  these  two  are  arrived  at 
by  inference  from  their  conduct  and  the  surrounding  circumstances. 

The  trial  court  submitted  the  cause  to  the  jury  upon  the  theory 
that  the  evidence  presented  the  issue  of  negligence  on  the  part 
of  the  employes  of  each  company  4u  bringing  about  a  situation  of 
apparent  danger  which  justified  the  passengers  in  believing  that 
prudence  required  them  to  leap  from  the  car.  The  case  was  tried 
without  error  as  to  the  electric  company  and  we  can  not  say,  as 
matter  of  law,  that  the  employes  in  charge  of  the  car  did  not 
act  with  care  in  proceeding  upon  the  theory  that  the  engineer, 
when  he  first  checked  the  speed  of  the  engine,  did  not  either 
intend  to  cross  or  else  to  allow  the  car  to  cross  first. 

The  most  material  error  assigned  affecting  the  liability  of  the 
railway  company  grows  out  of  the  giving  of  the  following  special 
charge  presented  by  its  counsel. 

**In  the  light  of  the  undisputed  testimony  you  are  instructed 
that  the  employes  of  the  Houston  &  Texas  Central  By.  Co.,  in 
charge  of  the  engine  in  question,  had  the  right  to  assume  that  the 
men  in  charge  of  the  street  car  in  question  would  use  every  reasonable 
otTort  and  care  to  avoid  a  collision  between  said  engine  and  car,  and  if 
YOU  find  from  the  evidence  that  the  fireman  and  the  engineer 
in  charge  of  said  engine  did  believe  and  had  good  reason  to  believe 
that  this  car  would  be  stopped  and  not  approach  a  place  of  danger, 
or  where  a  collision  might  happen  between  said  engine  and  car, 
then  they,  the  servants  of  said  defendant,  were  not  negligent  in 
approaching  said  street  car  as  the  evidence  shows  they  did,  and 
if  vou  so  find  vou  will  return  your  verdict  in  favor  of  the  defend- 
anf  H.   &   T.   C.   Rv.   Co." 

It  is  generally  true  that  those  in  charge  of  a  moving  train 
may  assume  that  a  person  on  approaching  a  crossing  eittier  on 
foot  or  in  a  vehicle  easily  controlled  and  apparently  under  con- 
trol, will  either  promptly  cross  at  a  safe  distance  ahead  of  the 
engine  or  will  await  at  a  safe  place  the  passing  of  the  engine. 
But  this  presumption  can  not  be  indulged  in  the  presence  of 
conduct  calculated  to  indicate  a  different  purpose,  nor  where  the 
conduct  of  those  in  charge  of  the  engine  might  be  calculated  to 
induce  one  approaching  a  crossing  to  believe  the  engine  would  not 
proceed  that  far,  or  that  those  in  charge  of  it  would  yield  the 
right  of  way. 

In  this  case  the  fact  that  it  was  a  switch  engine  proceeding 
slowly,  that  generally  such  engines  working  in  local  yards  have 
no  fixed  destination  but  move  back  and  forth  short  distances  as 
necessity    requires,    and    that    in    this    instance    it    actually    slowed 
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up  at  a  d^tance  of  80  or  100  feet,  were  all  matters  for  the  engineer 
to  take  into  consideration  as  ajSeeting  his  general  right  to  act  upon 
the  assumption  that  others  would  yield  him  the  right  of  way. 

The  operators  of  the  engine  testified  that  they  were  doubtful 
what  course  the  motorman  would  pursue,  and  their  act  in  first 
slowing  the  engine  shows  that  at  least  at  that  moment  they  were 
\mcertain.  Their  duty  to  the  occupants  of  the  car  went  beyond 
the  mere  avoidance  of  actual  collision.  They  were  bound  to  exer- 
cise ordinary  care  to  refrain  from  creating  such  an  appearance 
of  imminent  danger  as  would  be  reasonably  calculated  to  so  frighten 
persons  of  average  temperament  as  to  induce  them  to  adopt  dan- 
gerous methods  to  save  themselves  from  apparently  greater  danger. 
This  principle  is  not  questioned  by  appellees. 

The  error  is  therefore  apparent,  for  the  court  by  the  charge  in 
question  instructed  the  jury,  in  eflfect,  that  under  the  undisputed 
facts  in  this  case  the  engineer  was  justified  in  assuming  that  the 
motorman  would  not  take  the  car  upon  the  track  in  front  of  the 
engine.  The  error  is  not  cured  by  the  latter  part  of  the  charge 
in  question  for  the  reason  that  the  jury  were  justified  in  deter- 
mining that  very  issue  in  the  light  of  the  first  part  of  the  charge 
which  was  manifestly  upon  the  weight  of  the  evidence  bearing  upon 
the  crucial  point  in  ttie  case  in  so  far  as  the  liability  of  that 
company  was  involved.  This  error  requires  a  reversal  of  the 
judgment  in  favor  of  the  Railway  Company. 

An  assignment  proper  to  be  disposed  of  in  view  of  another 
trial  complains  of  the  latitude  allowed  appellees  counsel  in  the 
cross-examination  of  Doctor  Boyd,  called  by  appellants  to  testify 
as  to  the  extent  of  plaintiflPs  injuries.  In  an  effort  to  show  interest 
and  bias  on  the  part  of  the  physician  he  was  asked  if  he  had  not 
testified  for  the  plaintiffs  in  many  damage  suits  brought  by  the 
attorneys  representing  this  plaintiff  in  this  cause.  The  witness 
admitted  that  he  had  so  testified  in  several  but  could  not  state 
how  many.  Counsel  was  then  permitted  to  ask  him  if  he  had 
not  testified  in  many  cases,  naming  them,  the  question  also  tend- 
ing to  elicit  the  fact  that  his  fees  for  attendance  on  the  plaintiffs 
in    the   cases    mentioned    were    dependant    on    recovery    of    damages. 

We  think  it  was  proper  to  permit  counsel  to  show  these  facts 
by  the  witness  if  he  could.  If  the  questions  failed  to  elicit  the  facts 
sought  to  be  proved  the  plaintiff  was  not  injured.  If  they  did, 
the  facts  were  material.  Certainly  on  cross-examination  counsel 
should  have  been  permitted  to  ask  such  questions  as,  if  answered 
in  the  aflBrmative  woidd  have  shown  that  the  doctor  had  been 
habitually  called  by  plaintiffs'  attorney,  and  that  his  fees  for  pro- 
fessional services  had  been  contingent  on  the  recovery  of  a  judg- 
ment for  damages.  This  fact  might  be  considered  by  the  jury  as 
affecting  the  value  of  his  opinion  in  this  case.  His  failure  to 
recall  the  number  of  cases  in  which  he  had  testified  authorized 
counsel  to  name  particular  cases.  The  extent  to  which  such  exam- 
ination should  be  prolonged  was  a  matter  largely  in  the  discretion 
of  the  trial  court.     Of  course,   it  was  not  proper  to  inquire  into 
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the  ooirectness  of  his  opinion  given  in  the  cases  about  which  he 
was   questioned. 

For  the  error  indicated  the  judgment  is  reversed  and  the  cause 
remanded,  as  to  the  Bailway  Company.  The  judgment  in  favor 
of    the    Electric    Company    is   afi&rmed. 

Affirmed  in  part  and  in  part  reversed  and  remanded. 

Writ  of  error  refused. 


D.  L.  Gallup  st  al.  v.  W.  W.  Flood  et  al. 

Decided  June  8,   1907. 

1. — tkerif  •  Deed — SaflcieBt  Deteriptioa. 

The  rule  that  a  more  definite  description  la  neeesaary  to  the  efficacy  of  a 
sheriff's  deed  than  to  a  voluntary  deed  has  long  since  been  discarded.  KTidenoe 
ooosidered,  and  held  sufficient  to  support  a  sheriff's  deed. 


U  the  description  in  a  sheriff's  deed  of  the  land  sold  though  good,  is 
so  misleading  as  to  have  affected  the  price  brought  at  the  sale,  the  aggrieved 
defendant  should  by  a  timely  proceeding  brought  for  that  purpoee,  have  the 
sale  set  aside  and  the  land  resold  upmi  a  better  description. 

Appeal  from  the  District  Court  of  Jasper  County.  Tried  below 
before   Hon.   W.   B.    PowelL 

Teny,  Covin  £  MUls  and  J.  T.  Beaiy,  for  appellants. 

If.   D.    Gordon,   for   appellees. 

OELlL^  Chief  Justice. — ^This  action  in  trespass  to  try  title 
was  brought  by  W.  W.  Flood  and  his  eoplaintiffs  to  recover  of 
D.  L.  Gallup,  E.  H.  Woodworth  and  the  East  Texas  Oil  Company 
an  undivided  %  interest  in  508  acres  of  land,  the  south  end  of 
the  Joseph  Conn  one-third  league  survey  in  Jasper  County.  Be- 
ginning at  N.  Bouton's  comer  on  Bobert  Laird's  east  line.  Thence 
east  2102  varas  with  N.  Bouton's  line.  Thence  north  1  deg. 
east  1492  varas.  Thence  west  across  the  Conn  survey  2102  varas 
to  an  intersection  with  Laird's  east  line.  Thrice  south  with  his 
east  line  to  the  beginning.  Upon  the  death  of  W.  W.  Flood  his 
heirs   made    themselves    parties    plaintiff. 

The  defendants  answered  by  general  denial  and  pleaded  lim- 
itation of  three,  fi\^  and  ten  years.  As  affirmative  relief  they 
prayed  that  the  plaintiffs'  claim  be  removed  as  a  cloud  upon  their 
title.     Xo  evidence  was  offered  on  the  issue  of  limitation. 

A  trial  without  a  jury  resulted  in  a  judgment  for  plaintiffs 
and  defendants  have  appealed.  The  facts  are  as  follows:  AH 
parties  claim  under  B  C.  Doom  as  common  source.  In  1869 
R,  C.  Pix^m  sold  and  conveyed  the  land  to  H.  C.  and  Ira  Pedigo, 
W.  W.  Flood  and  John  L.  Graham.  The  deed  recited  a  c^ 
cimsidonition,  but  as  a  matter  of  fact  the  vendees  executed  their 
promissory  note  to  B.  C.  Doom  in  the  sum  of  $508  for  flie  purchase 
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mon^y.  E.  C.  Doom  assigned  the  note  to  his  son,  D.  W.  Doom,^ 
who  in  1873  or  1874  sued  the  vendees  on  the  note  asserting  an 
equitable  lien  on  the  land  to  secure  its  payment.  In  that  suit 
he  procured  a  judgment  for  the  amount  of  the  not«,  interest  and 
costs  with  decree  of  foreclosure  of  his  lien.  An  order  of  sale 
was  duly  issued,  the  land  sold,  D.  W.  Doom  became  the  purchaser, 
the  amount  of  his  bid  was  credited  on  the  judgment  and  the 
sheriff  made  him  a  deed.  The  present  defendants  own  such  in- 
terest as  D.  W.   Doom  acquired  by  the  sheriff's   sale. 

The  plaintiffs  own  in  the  proportions  for  which  they  sue  such 
interest  in  the  land  as  did  not  pass  by  the  attempted  foreclosure 
and  sale. 

The  judgment,  order  of  sale  and  papers  in  the  case  were  de- 
stroyed  by   fire   in   1875. 

The  published  citation,  much  mutilated,  and  the  deed  of  the  sheriff 
to  D.  W.  Doom  were  adduced  in  evidence.  Also  the  original 
draft  of  the  judgment  prepared  by  D.  W.  Doom  to  be  copied 
by  the  clerk  into  the  minutes  of  the  court  was  adduced,  in  which 
the  land  was  referred  to  as  "a  certain  tract  of  land  situated  in 
the  County  of  Jasper,  State  of .  Texas,  a  part  of  the  headright 
of  Joseph  Conn  and  bounded  as  follows,  to  wit:  Beginning  at 
N".  Bouton's  comer  (the  clerk  will  here  insert  the  remainder  of 
the  description  of  the  land  as  in  plaintiffs'  petition).'* 

D.  W.  Doom  testified  in  this  case  and  upon  this  point  stated 
in  substance  that  he  read  over  the  judgment  as  entered  by  the 
clerk  and  while  he  had  no  independent  recollection  after  this  lapse 
of  time  of  its  contents  he  knows  that  he  noticed  nothing  wrong 
with  it. 

Prom  a  newspaper  in  which  the  citation  and  copy  of  petition 
was  published  for  W.  W.  Flood  the  following  description  was  ad- 
duced, after  the  general  statement  that  it  was  a  part  of  the  head- 
right  of  Joseph  Conn  and  the  land  sold  by  E.  C.  Doom  to  the  two 
Pedigos,   Flood   and   Graham: 

"Beginning  at  N.  Bouton's  comer  on  Eobert  Laird's  east  bound- 
ary line.  Thence  east  with  N.  Bouton's  line  at  2102  varas  a 
post  for  second  comer.  Thence  west  across  said  Conn  headright 
2102  varas  to  the  fourth  comer  of  this  tract  on  Eobert  Laird's 
east  boundary  line.  Thence  south  1492  varas  to  the  place  of  be- 
ginning,  containing   508   acres  more   or  less." 

The  certified  copy  of  the  sheriff's  deed  to  D.  W.  Doom,  after 
referring  to  the  judgment  and  order  of  sale  as  his  authority, 
describes  the  land  as  "a  certain  tract  of  land  situated  in'  Jasper 
County,  State  of  Texas,  a  part  of  the  headright  of  Joseph  Conn 
and  bounded  as  follows,  to  wit:  Beginning  at  N.  Bouton's  corner 
on  Eobert  Laird's  east  boundary  line.  Thence  east  with  N".  Bou- 
ton's line,  at  2102  varas  a  post  for  second  comer.  Thence  north 
1  degree  with  Bouton's  line  at  1492  varas  to  the  place  of  beginning, 
containing  508  acres  of  land  more  or  less.  Lands  "and  tenements 
of  the  said  Ira  Pedigo,  H.  C.  Pedigo,  Wm.  W.  Flood  and  John 
L.  Graham  to  make  certain  monies  in  said  order  of  sale  specified." 

It  was  shown  that  the   four   defendants  in  that   suit   owned  no 
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other  sach  tract  on  tiie  Conn  snryey  than  the  508  acre  tract 
bonght   by    them    from   Doom. 

It  was  shown  that  a  short  time  after  the  execntion  of  the 
sheriflTs  deed  one  of  the  Pedigos  paid  Doom  his  part  of  the  cosb 
of  that  suit  It  also  appeared  from  the  draft  of  the  jndgmttt 
that  all  the  defendants,  except  Flood,  appeared  in  that  suit  and 
withdrew  their  answers,  snffeied  the  jndgment  without  contest  and 
flie  eflkctiTeness  of  tiie  sale  has  not  been  qnestioned  until  the  insti- 
tution of  this  snit 

The  court  found  as  a  fact  fliat  the  land  in  question  was  sold 
and  couTeved  by  R  C.  Doom,  as  stated,  in  1869.  That  his  son 
sued  on  "the  note  and  praTed  for  a  foreclosure  on  that  land, 
but  he  piedicated  his  jud^^ent  upon  the  statement  that  he  could 
not  find  from  the  eTidence  that  the  judgment  contained  a  ^escnj^ 
tion  of  the  land  and  held  that  the  description  in  the  sheriff's  deed 
was    Toid. 

The  appellants  bv  appropriate  assignments  assail  the  judgment 
first  because  tte  descripHon  in  the  sheriffs  deed  is  sufiBcimt, 
and  second,  becaupe  the  sheriffs  deed  was  not  necessary  to  the 
passing  of  the  title,  and  under  the  facts  it  will  be  conclusi^y 
presumed  that  the  judsrment  and  order  of  sale  contained  a  Buffi- 
cient  description.  We  are  of  opinion  ttiat  upon  both  these  gronnd« 
the  judgment   is  erroneous. 

Let  us  inquire  what  we  can  get  from  the  face  of  the  ^^l 
dml  and  its  necessary  references.  He  had,  according  to  Vist 
instrument  leried  upon,  sold  and  undertook  to  convey  flie  land 
upon  which  the  lien  had  been  asserted.  It  was  a  508  acre  trart 
Mongin?  to  the  four  defendants  in  that  suit.  It  was  situated 
in  the  south  end  of  the  Conn  survev  and  adjoined  the  ^«^^  ^ 
Bouton  and  Laird.  The  deed  eives  the  leneth  and  width  of  me 
tract.  The  face  of  the  instrument  dearly  shows  the  clerical  or^ 
sion  of  two  calls,  but  it  was  the  land  conveyed  by  Doom  to  the 
four  defendants  and  flie  facts  showed  that  that  was  the  on^ 
such  tract  they  owned.  It  is  therefore  clear  to  our  minds  th« 
the  dtvd  furnished  ample  means  for  the  identification  of  ^ 
land.  The  rule  that  more  definite  description  is  neceesary  to  the 
efficacy  of  a  sheriffs  deed  than  to  a  vohmtary  deed  has  long  sinoe 
been  "discarded.  Hermann  v.  likoia,  90  Texas,  452;  Pierson  v. 
Sansrer,   93    Texas,   162. 

If  a  description  though  good  in  such  a  deed  is  so  niisleadmg 
as  to  have  affected  the"  price  brought  at  the  sale  the  a^neved 
defendant  mav,  by  a  timely  proceeding  brought  for  the  I"*n^ 
set  aside  the  sale  "and  have  "it  resold  upon  a  better  description,  but 
this  is  not  such  a  proceediufir.  This  was  distinctlv  held  in  Sanger 
V,  Roberts,  93  Texas,  317.  It  is  also  intimated  in  that  caae  that  soch 
a  mistake  as  the  one  here  in  question  may  be  so  obvious  as  to  «^ 
rect  itself,  and  we  think  when  the  facts  are  considered  with  it  m 
correction  is  easilv  made.  The  principal  error  of  the  court  wis 
in  concluding  that  he  was  not  justified  in  finding  ttiat  the  jnog- 
ment    of    foreclosure   contained    proper    description. 

An  the  papers  and  records  in  the  cause  were  dastrojed  by  »• 
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in  1875.  No  man  is  able  to  say  at  this  late  day  just  what  de- 
scription the  judgment  and  order  of  sale  contained.  After  40  years 
of  acquiescence  every  inference  will  be  indulged  in  favor  of  the 
validity  and  regularity  of  those  proceedings.  Logan  v.  Pierce, 
66  Texas,  126.  In  this  case  the  facts  which  authorize  that  pre- 
sumption are  peculiarly  strong  for  three  out  of  four  of  the  de- 
fendants appeared  and  withdrew  all  contest.  The  clerk  was  author- 
ized to  carry  into  the  judgment  the  description  contained  in  the 
petition  and  the  presumption  is  he  did  his  duty.  Even  with 
tlie  confused  calls  appearing  therein,  as  evidenced  by  the  published 
co])y,  the  description  therein  taken  all  together  is  ample  to  identify 
the  land.  There  is  an  utter  absence  of  anything  to  reflect  upon 
the   accuracy    of   this    conclusion. 

Under  the  undisputed  facts  we  regard  that  presumption  as  con- 
clusive and  so  believing,  it  is  ordered  that  the  judgment  of  the  trial 
court   be    reversed    and    judgment   be    here    rendered    for    appellants. 

Reversed  and  rendered. 

Writ   of   error   refused. 


Chicago,  Bock  Island  &   Pacific   Bailway   Company  v.   J.   M. 

Stillwell. 

Decided  June  8,  1907. 

1. — Charge — ^Invited  Error. 

An  appellant  can  not  complain  of  an  error  in  the  charge  of  the  court 
when  such  error  was  invited  by  a  special  charge  requested  by  him. 

2. — Contributory  Negligence — ^Pleading — Charge. 

An  appellant  can  not  complain  of  the  refusal  of  the  court  to  submit  a 
phase  of  contributory  negligence  which  was  not  pleaded. 

3. — Hew  Trial — ^Assignment  of  Error. 

An  assignment  of  error  that  the  evidence  was  insufficient  to  support  the 
verdict,  can  not  be  considered  when  in  the  motion  for  new  trial  such  ground 
was  alleged  generally,  and  failed  to  point  out  wherein  the  evidence  was  insuffi- 
cient. 

Appeal  from  the  District  Court  of  Montague  County.  Tried  be- 
low  before   Hon.   D.   E.   Barrett. 

N.  H.  Lassiter,  Robert  Harrison  and  Jas.  A.  Oraham,  for  appel- 
lant. 

J.  L.  Rudy  and  Chamiers  &  Cook,  for  appellee. 

STEPHENS,  Associate  Justice. — In  alighting  from  a  train 
at  Sugden,  Indian  Territory,  appellee  was  thrown  down  on  the 
platform  and  injured,  on  account  of  which  he  recovered  a  verdict 
and  judgment  in  the  sum  of  one  thousand  and  twenty-five  dollars, 
from  which  this  appeal  is  prosecuted.  He  had  taken  passage  at 
Hobart,  Indian  Territory,  and  advised  the  conductor,  when  he  took 
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up  his  ticket,  that  he  desired  to  get  off  at  Sugden.  When  the 
train  stopped  he  was  a  little  tardy  in  making  his  way  to  the  plat- 
fonn  steps,  being  an  old  man,  and  was  there  hindered  by  people 
coming  up  the  steps  to-  enter  the  car.  As  he  descended  the  steps 
the  train  started,  but  he  thought  it  was  standing  still,  owing,  per- 
haps, to  the  fact  that  it  was  dark  and  there  were  no  lights  on  the 
platform,  although  there  was  a  light  in  the  depot  and  lights  in 
the  cars,  which  to  some  extent  threw  light  on  the  platform  at  the 
place  where  he  was  about  to  get  off.  His  son,  who  was  standing 
on  the  platform,  having  a  better  knowledge  of  the  situation,  spoke 
to  him  quick,  saying  "Give  me  your  grip,^'  or  ^TTou  will  have  to 
jump,"  when  he  stepped  or  jumped  off  or  his  son  jerked  him  off 
and  he  fell.  He  had  hold  of  the  railing  with  his  right  hand  and 
that  swung  him  around  as  he  stepped  off.  The  fall  dislocated 
his  shoulder,  which  pained  him  for  a  long  time  and  deprived  him 
to  a  great  extent  of  the  use  of  his  arm.  His  home  was  at  Bowie, 
Texas,  to  which  point  he  was  returning  when  injured,  and  where 
he  had  a  little  store,  which  he  continued  to  keep,  but  after  a  few 
months  had  to  give  it  up  because  of  his  inability,  on  account  of 
the  injury  received,  to  do  the  work  necessary  to  carry  on  the  bus- 
iness, the  profits  of  which  were  too  small  to  justify  him  in  hiring 
an  extra  man  to  do  the  work. 

The  proposition  of  the  first  assignment  is  that  the  court  erred 
in  submitting  the  issue  of  negligence  involved  in  the  failure  of 
appellant  to  suflBciently  light  the  platform,  on  the  ground  that  the 
evidence  did  raise  this  issue.  It  may  be  that  the  evidence  did  not 
tend  to  prove  that  the  failure  to  sufficiently  light  the  platform 
was  the  proximate  cause,  of  appellee's  injury,  but  this  objection 
to  the  charge  does  not  seem  to  be  distinctly  presented  in  the  prop- 
osition. We  think  it  can  hardly  be  said  that  ther;p  was  no  evi- 
dence tending  to  prove  that  the  platform  was  insufficiently  lighted, 
and  we  doubt  if  it  can  be  said  that  there  was  no  evidence  that 
the  accident  was  due  to  this  fact,  since  if  the  platform  had  been 
better  lighted  appellee  might  have  ascertained  that  the  train  was 
moving  when  he  started  down  the  steps.  But  if  the  court  erred 
in  submitting  this  issue,  appellant  is  not  in  position  to  avail  itself 
of  the  error,  since  it  was  invited  by  the  first  special  charge  re- 
quested  by   it. 

If  there  was  error  in  the  eighth  paragraph  of  the  charge,  as 
asserted  in  the  second  assignment,  it,  too,  was  invited  by  appellant 
in  its  fifth  special  charge.  Besides,  the  proposition  of  this  assign- 
ment, which  is  that  the  evidence  did  not  justify  the  submission 
to  the  jury  as  an  element  of  damage  1  appellee's  diminished  capacity 
to  work  and  earn  money,  is  clearly  not  sustained  by  the  statement  of 
facts. 

The  third  assignment,  complaining  of  the  refusal  of  special 
charge  number  three,  must  be  overruled  since  the  phase  of  contrib- 
utory negligence,  which  appellant  sought  by  this  charge  to  have 
submitted  to  the  jury,  is  not  found  in  its  answer.  Besides,  it  was 
in  effect   submitted   in  the  ninth   paragraph   of  the   court's   charge. 

Special   charge   four,   to   the   refusal   of   which   the   fourth   error 
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is  assigned,  was  in  effect  given  in  the  fifth  and  eighth  paragraphs 
of   the   charge. 

In  the  fifth  and  last  assignment  appellant  complained  of  the 
insnflBciency  of  the  evidence  to  support  the  verdict,  but  in  the 
motion  for  new  trial  the  assignment  was  entirely  too  general,  which 
precludes  any  consideration  of  that  issue  in  this  court  on  appeal. 
Besides,  we  think  the  verdict  was  warranted  by  the  evidence. 
Judgment    is    affirmed. 

Affirmed. 

Writ  of  error  refused. 


St.  Louis  Southwestern  Railway  Company  v.  I.  J.  Thornton. 

Decided  June  8,   1907. 

1. — ^Fellow-Servant — Operating  Train. 

The  term  "operation"  as  used  in  article  4560f  of  the  Revised  Statutes 
evidently  comprehends  something  more  than  the  running  of  cars,  locomotives, 
and  trains  of  a  railway  company.  It  includes  within  its  meaning  every  em- 
ployee who,  when  injured,  was  performing  some  work  in  the  line  of  his 
duty  directly  connected  with  or  incident  to  the  movement  or  operation  of  a 
car,  locomotive  or  train. 

2. — Same. 

Members  of  the  same  section  crew  engaged  in  the  work  of  unloading 
cross- ties  from  a  railroad  train,  as  it  was  moved  and  stopped  at  intervals  along 
the  track,  fall  within  the  protection  of  artide  45601  of  the  Kevised  Statutes. 

Appeal  from  the  District  Court  of  Hopkins  Couniy.  Tried  be- 
low before  Hon.  E.   L.   Porter. 

E.    B.    Perkins,    Templeton,    Crosby   &    Dinsmore,    for    appellant. 

Wood  &   Melson,   for   appellee. 

TALBOT,  Associate  Justice. — Thornton  brought  this  suit  against 
the  railway  company  to  recover  damages  on  account  of  personal 
injuries  alleged  to  have  been  sustained  by  him  through  the  negli- 
gence of  said  company  while  he  was  engaged  in  unloading  cross 
ties  from  a  box-car,  forming  a  part  of  a  train  which  was  being 
operated  along  appellant's  railroad  track  and  stopped  at  intervals 
for  that  purpose.  The  railway  company  pleaded  a  general  denial, 
contributory  negligence,  assumed  risk  and  specially  that,  if  appel- 
lee was  injured,  his  injuries  were  the  result  of  the  negligence  of 
his  fellow-servants;  that  he  and  those  engaged  with  him  in  un- 
loading the  ties,  were  employes  of  appellant,  members  of  the  same 
section  gang,  and  were  of  the  same  grade  of  employment  and 
engaged  at  the  time  of  the  accident  at  the  same  piece  of  work,  but 
not  in  the  work  of  operating  the  car,  locomotive  or  train  in  question. 
The  case  was  tried  September  1,  1906,  resulting  in  a  verdict  and 
judgment  for  appellee  in  the  sum  of  $250. 

The  evidence  shows  that  on  February  22,  1905,  appellee  was  a 
section  hand  of  appellant  and  engaged  with  other   employes  under 
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the  control  of  Pat  Daily  as  foreman,  in  distributing,  from  one 
of  appellant's  passing  freight  trains,  in  heaps  along  its  railroad 
track  at  a  distance  of  two  hnndred  yards  apart,  cross-ties  to  be 
nsed  in  repairing  said  track.  The  ties  weighed  about  200  ponnds 
each,  were  slick  with  creosote  and  arranged  in  two  piles  in  a  box- 
car. One  of  the  piles  was  in  the  west  end  of  the  car  and  the 
other  in  the  east  end,  leaving  a  vacant  place  between  them  of  about 
five  feet  extending  across  the  car  from  door  to  door.  The  appellee, 
DeSpain  and  George  Boyd  were  required  by  the  foreman  to  unload 
the  ties  in  the  east  end  of  the  car,  and  Albert  Venters,  Frank 
Scott  and  Billie  Boyd  were  required  by  the  foreman  to  unload  the 
ties  in  the  west  end,  and  ttie  foreman  directed  that  all  ties  be 
thrown  out  at  the  north  door.  The  method  adopted  by  the  foreman 
and  the  men  throwing  out  the 'ties,  and  which  was  being  pursued 
when  appellee  was  hurt,  was  that  the  men  in  the  east  end  of  the  car 
were  to  throw  out  a  tie,  and  then  the  men  in  the  west  end  were 
to  throw  out  one;  that  is  the  separate  crews  were  to  throw  out  ties 
alternately.  And  it  was  the  duty  of  each  crew,  when  it  threw 
out  a  tie,  not  to  throw  out  another  until  the  other  crew  threw  out 
one.  The  train  was  moved  and  stopped  by  the  engineer  at  the  signal 
of  the  section  foreman  Daily,  and  would  move  about  two  hundred 
yards,  stop  for  ties  to  be  thrown  out  and  then  move  again  the  same 
distance  and  stop  for  the  same  purpose.  After  the  train  had  been 
thus  moved,  stopped  and  ties  unloaded  from  the  car  a  few  times, 
either  because  of  the  negligence  of  Daily,  the  foreman,  in  directing 
appellee  and  the  other  nxembers  of  the  crew  to  throw  out  a  tie  while 
the  train  was  in  motion,  and  then  without  notice  or  warning  to 
appellee,  causing  the  train  to  be  stopped  suddenly,  or  in  directing 
the  crews  to  throw  out  the  ties  as  fast  as  they  could,  which  was 
dangerous  to  the  men  so  engaged,  or  by  the  concurrence  of  said 
negligent  acts,  or  by  the  negligence  of  Venters  and  Scott  in  too 
hastily  and  carelessly  attempting  to  unload  the  ties  allotted  to 
their  hands,  a  tie  held  by  appellee  collided  with  a  tie  held  in  the 
hands  of  Frank  Scott  and  Albert  Venters,  and  caught  appellee's 
hand  between  said  ties  and  mashed  and  injured  it  substantially 
as    alleged. 

There  was  no  error  in  failing  to  give  appellant's  requested  in- 
struction directing  the  jury  to  return  a  verdict  for  it,  nor  in  re- 
fusing to  grant  appellant's  motion  for  a  new  trial.  The  evidence 
neither  conclusively  established  that  appellee  was  guilty  of  negli- 
gence proximately  contributing  to  his  injury,  in  that  he  started 
to  the  door  of  the  car  to  throw  out  a  tie,  as  contended,  without 
looking  to  see  where  he  was  going  and  without  taking  any  pre- 
cautions to  prevent  the  collision  between  himself  and  Scott  and 
Venters,  nor  that  he  was  fully  aware  of  all  the  conditions  under 
which  he  was  working  and  knew  and  understood  all  the  dangers 
incident  thereto.  Whether  appellee  was  guilty  of  contributory  neg- 
ligence in  the  maimer  referred  to  or  otherwise,  and  whether  the 
danger  incident  to  the  work  in  which  appellee  was  engaged,  was, 
from  the  way  in  which  it  was  being  performed,  obvious  and  nndei^ 
stood  and  appreciated  by  him  at  the  time  he  was  hurt,  were  issues 
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of  fact  for  the  detennination  of  the  jury  imder  proper  instruct- 
ions. These  issues  were  submitted  under  instructions  which  appear 
to  be  full  and  correct.  They  are  not  complained  of  by  appellant  and 
the  evidence  is  sufficient  to  sustain  the  jury's  verdict  which  neces- 
sarily embraces  a  finding  upon  each  of  them  in  favor  of   appellee. 

Appellant  by  its  remaining  assignments  of  error  presents,  in  differ- 
ent form,  the  proposition  that  appellee  was  injured  by  the  negli- 
gence of  his  fellow  servants,  and  therefore  was  not  entitled  to  recover. 

Appellant  by  its  remaining  assignments  of  error  presents,  in  dif- 
ferent form,  the  proposition  that  appellee  was  injured  by  the  negli- 
gence of  his  fellow  servants,  and  therefore  was  not  entitled  to  recover. 
The  contention  is,  that  the  evidence  showed  that  appellee  and  Albert 
Venters  and  Frank  Scott  were  fellow  servants  and  were  at  the  time 
appellee  was  injured  engaged  in  the  same  piece  of  work  and  the 
same  grade  of  employment  and  were  not  engaged  in  any  way  in  the 
work  of  operating  the  cars,  locomotive  or  train  in  question.  That 
appellee,  Venters  and  Scott  were  in  the  same  grade  of  employment 
and  were  engaged  in  the  same  piece  of  work  when  appellee  was 
injured,  is  sustained,  we  think,  by  the  recent  decision  of  the  Supreme 
Court  in  the  case  of  International  &  G.  N.  Ry  Co.  v.  Still,  101 
S.  W.  Eep.,  442.  But  to  the  proposition  that  appellee  and  his  said 
fellow  servants  were  not  at  such  time  engaged  in  any  way  in  the 
operation  of  the  car  or  train  upon  which  they  were  at  work,  we  do 
not  agree.  The  case  of  Mounce  v.  Lodwick  Lumber  Co.,  91  S.  W. 
Rep.,  240,  decided  by  this  court  and  reaffirmed  recently,  on  appeal 
by  the  Lumber  Company  in  an  opinion  not  yet  published,  is  directly 
in  point.  In  that  case  the  lumber  company  at  the  time  of  the 
injury  complained  of  was  constructing  a  telephone  line  along  its 
railroad.  "Mounce  and  others  loaded  some  telephone  poles  on  the 
cars  under  the  direction  of  one  Wurtbaugh,  general  manager  of  said 
company,  and  were  ordered  to  get  on  the  cars  and  distribute  the 
poles  at  the  required  intervals  along  the  track  of  said  road.  The 
train  consisted  of  two  cars  on  which  the  poles  were  loaded  and  an 
engine.  The  engine  was  pushing  the  two  cars  going  in  a  southerly 
direction  and  Mounce  was  riding  on  the  car  next  to  the  engine.  The 
road  was  rough  and  xmeven  and  when  the  train  had  gone  out  some 
distance  the  rocking  of  the  cars  caused  the  end  of  poles  on  the  car 
in  front  to  fall  and  the  train  behind  pushed  up  under  the  lower 
end  of  the  poles,  caused  the  other  end  to  raise  up  high  in  the  air," 
which  being  seen  by  Mounce  frightened  him  and  he  jumped  from 
the  car  and  was  injured.  It  was  held  that  Mounce  was  engaged 
in  the  work  of  operating  the  cars  within  the  meaning  of-our  fellow 
servants  statute.  That  statute  (Article  4560f)  is  as  follows:  "Ev- 
ery person,  receiver,  or  corporation  operating  a  railroad  or  street 
railway  the  line  of  which  shall  be  situated  in  whole  or  in  part  in 
this  State  shall  be  liable  for  all  damages  sustained  by  any  servants 
or  employes  thereof  while  engaged  in  the  work  of  operating  the 
cars,  locomotives  or  trains  of  such  person,  receiver  or  corporation, 
by  reason  of  the  negligence  of  any  other  servant  or  employe  of 
such  person,  receiver  or  corporation,  and  the  fact  that  such  servants 
or  employes  were  fellow  servants  with  each  other  shall  not  impair 
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or  destroy  such  liability.'*  The  view  that  the  protection  of  this  stat^ 
ute  extends  to  and  can  be  invoked  only  by  those  employes  of  a 
railway  company  who  are  actually  engaged  in  the  manipulation  of 
the  engine  and  directing  the  movement  of  the  cars  or  train,  is  too 
restrictive.  As  said  in  the  case  of  Texas  &  Pac.  By.  Co.  v.  Webb, 
72  S.  W.  Rep.,  1044,  "the  term  ^operation'  as  used  in  the  statute 
under  consideration,  evidently  comprehends  something  more  than 
the  mere  running  of  cars,  locomotives,  and  trains  of  a  railway  com- 
pany." It  includes  within  its  meaning,  we  believe,  every  employe, 
wifo,  when  injured,  was  performing  some  work  in  the  line  of  his 
duty  directly  connected  with  or  incident  to  the  movement  and  opera- 
tion of  a  car,  locomotive  or  train.  Falling  within  this  character  or 
class  of  work  was  the  unloading  of  the  cross-ties  from  appellant's 
train  by  appellee  on  the  occasion  when  he  was  hurt.  He  was  engaged 
in  doing  at  least  a  part  of  the  work  proximately  and  necessarily  con- 
nected with  the  operation  of  appellant's  train,  in  the  accomplishment 
of  its  purpose.  This  purpose  was  the  distribution  of  cross-ties  alon^ 
appellant's  railroad  track  to  be  used  in  the  repair  thereof,  and  could 
not  be  accomplished  without  the  performance  of  the  labor  at  which 
appellee  was  engaged.  That  labor  was  a  part  of  or  related  to  the 
perilous  business  of  railroading,  exposed  appellee  to  its  hazards,  was 
inseparably  connected  with  the  operation  of  the  car  for  the  purpose 
intended,  and,  brings  the  case  within  the  "spirit  and  beneficial  operar 
tion"  of  the  statute.    The  judgment  of  the  court  below  is  aflBrmed. 

Affirmed. 
Writ  of  error  refused. 
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AtetemeAt. 

Of  i>rioe  on  partial  failure.     See  Vendor  and  Purehtuer,  1. 
1.  A  suit  on  a  liquor  dealer's  bond  will  not  be  abated  by  reason  of  the  death 
of  the  principal  in  the  bond  after  appeal  peilected  by  him.    White 
V.  Manning,  290. 

Absence. 

Of  justice  of  the  peace.    See  Justice  OouUrt,  IS, 

Abitraet  of  Title. 

OcHitract  to  furnish.    See  Vendor  and  Purohaaer,  i. 

Abnttinfir  OwncTB. 

Trespasser  in  street.     See  Street,  i. 

Aooident  Xninraiioe. 

Inteotional  killing.     See  Ineuranee,  Aooident,  1,  2 

Aeoount. 

Verification  of.    See  SePoff,  1, 

AotioiL. 

By  resident  ftUen.    See  AUene,  1. 

New  cauae  on  appeal.    'See   Amendment,   1. 

Upon  judgmenit  liot  donnant.     See  Judgment,  6. 

Dismissed  for  want  of  prosecution.    See  Limitation,  6. 

Not  interrupting  running  of  statute.     See  Limitation,  7 

When  cause  accrues.     See  Railioaya,  5,  6. 

Against  trespasser  in  street.    See  Street,  1. 

¥cr  wrongful  aeizure  of  property.    See  Venue,  2,  5. 

AdmlBlftratioB. 

Sale  of  property  by  surviving  spouse.    See  Community  Property,  2-5. 
Winding  up  partnership.     See  Partnership,  1, 

1.  Where  a  oomnmnity  estate  owed  no  debts,  and  consisted  of  cash  in  bank 

and  an  interest  in  a  mercamtile  partnership,  the  mercantile  partner 
surviving,  no  necessity  existed  for  administration  upon  the  estate  of 
the  deceased  partner.     Goldstein  v.  Susholtz,  582. 

2.  The  faet  that  a  community  estate  is  indebted  to  the  surviving  wife  will 

not  of  itself  create  a  neooaeity  for  administration  upon  the  community 
estate.     Id. 

3.  Until  a  sale  by  an  admindstrator,  whether  temporary  or  permanent,  is 

confirmed  by  the  Probate  Court,  no  title  passes  to  the  pu|?chaser, 
and  any  apparopriation  of  property  of  an  estate  by  virtue  of  aa  Inchoate 
sale  without  such  confirmation,  is  a  oonvereion  of  the  same.   Id. 

4.  In  the  absence  of  an  order  continuing  a  temporary  administration   in 

force  it  expires  at  the  next  succeeding  term  of  the  Probate  Court, 
and  an  appeal  from  an  order  appointing  a  temporary  administrator 
is  unnecessary  where  an  appeal  is  taken  from  an  order  appointing  a 
permanent  administrator  and  from  an  order  approving  a  sale  made 
by  a  temporraiy  administrator;  the  appeal  supersedes  such  orders, 
and  a  judgment  of  the  Distridl  Court  srtting  said  orders  aside  renders 
them  Toid.    Id, 
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AdmiitioiL. 

By  failure  to  SLnsyrer  interrogatories.     See  Depogitions,  S 
Ab  to  conBtmciion  of  oontraict.     See  Pleading,  4- 

Of  truth  of  pleadings.     See  Pleading,  15. 

» 

Adyanoei. 

Mortgage  to  secure  future.     See  Mortgage,  8. 

AdYanoement. 

Conveyance  from  father  to  son.     See  Deeds,  1, 

Advene  Potsession. 

Of  street  as  against  private  owner.     See  JAmitation,  1,  2. 

1.  The  mere  fact  thai  a  gnuutor  remains  in  possession  of  the  premises  oon- 

veyed  will  not  support  an  inference  of  law  thai  his  possession  was  ad- 
verse to  his  grantee  from  the  date  of  the  conveyance.  MeAUen  c 
Alonzo,    450. 

2.  If  one  in  possession  of  land  claims  it  against  all  the  world,  the  statute 

of  limitation  is  set  in  motion.  But  if  he  merely  claims  it  tentatively, 
subject  to  the  result  of  enquiry  as  to  whether  it  is  within  his  boundaries^ 
his  claim   is   not  adverse.     Wiess  v,   Qoodhue,   143. 

Affldavit. 

Of  sales  as  prima  facie  evidence.     See  Intoxioating  Liquon,  4* 

Agency. 

Summoning  agent  of  corporation*.     SSee  Citation,  1. 
Negotiable   note   of   corporation.      See   Corporations,    1,   2, 
Exemplary    damages    against    principal.      See   Damages,   2. 
Purchasing  property  from  principal.     See  Fraud,  4- 
Sales  by  employee.     See  Intoxioating  Liquors,  9. 
Agent  as  joint  purchaser.     See  Rescission,  l-i. 

1.  The  rule  that  notice  to  the  agent  is  notice  to  his  principal  only  applies 

to  matters  that  come  within  the  scope  of  the  agency  pertaining  to  the 
particular  matter.  It  is  immaterial  what  relation  the  agent  may  bear 
to  the  principal  in  other  matters.  Notice  to  en  agent  of  matters 
which  might  require  the  exercise  of  discretion  will  not  be  imputed 
to  the  principal  when  the  duties  of  the  agent  are  purely  ministeriaL 
Storms  V.  Mundy,  89. 

2.  One  authorized  by  the  owner  to  procure   and  bring   a   few  bottles  of 

whiskey  from  the  owner's  home  to  his  place  of  business  is  not  thereby 
authorized  to  deliver  the  whole  of  the  whiskey  at  the  owner's  honie 
to  a  third  party,  and  such  evidence  is  not  sufficienl^  to  ra&se  thfe 
issue  of  the  agent's  authority  to  do  so.     tJash  v.  Noble,  369. 

Aliens. 

1.  The  question  of  the  right  of  resident  aliens  to  maintain  such  a  suit  as  the 
present  one,  in  the  absence  of  pleading  and  proof  that  resident  citizens 
of  this  State  would  have  such  rights  in  the  country  of  said  aliens, 
not  decided.     Houston  d  T.  C,  R,  R.  Co.  v.  Kauffmann,  73. 

AUey. 

Lot  bounded  upon.     See  Deed,  1,  8. 
Dedication  of.     See  Pouters,  1, 

Amendment. 

1.  A  suit  was  filed  in  the  Justice  Court  for  two  months^  rent  of  a  house  ab 
$50  per  month;  pending  appeal  to  the  County  Court  the  plHintiff  by 
amendment  sued  for  the  rent  of  eight  months  more.  Held,  the  demand 
for  the  rent  set  up  for  the  first  time  in  the  County  Court  was  a  new 
cause  of  action  ajid  should  not  have  been  allowed.  A  party  can  noti 
on  appeal  from  the  Justice  to  the  County  Court  increase  hSs  demand 
to  an  amount  beyond  the  jurisdiction  of  the  Justice  Court.  Williams 
V.   Houston  Cornice   Works,   70. 
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Aaoimt  la  ControYeny. 

Intentional   killing.     See  Insurance,  Accident,  1, 
Value  of  land  in  dispute.     See  Removal  of  Oa^uaea,  1. 


Injury  in  transportation.     See  Carriers  of  Freight,  5,  7;  Evidence,  15* 
Team  left  unhitched.     See   'Negligence,  18,  19. 

Appeal. 

Death  during  pendency.     See  Abatement,   1. 

From   orders    in   probate.      See    Administration,   4, 

New  cause   of   action   on.     See   Amendment,   1. 

Judgment  sufficient  to  support.     See  Cases  Limited,  etc.,  6. 

Procedure  on.     See  Practice  on  Appeal,   1-12, 
1.  An  appeal  does  not  lie  from   an   interlocutory  order   in  a   reoeivership 
proceeding   suspending   the   enforcement    of   a   judgment   foreclosing   a 
mortgage  lien  on  property  in  the  hands  of  the  receiver.     XJmted  States 
d  Mew.  Trust  Co.  v.  Texas  So.  Ry.  Co.,  116. 

Argnment  of  Coiuiel. 

1.  Usually    the   action   of   the    court   in    sustaining   exception   to   improper 

aigument,  reprimanding  counsel  and  instructing  the  jury  to  disregard 
the  objectionable  language,  is  presumed  to  be  effective.  Reprehensible 
argument  considered  and  held  harmless  under. the  inBtruetions  of  the 
court.    International  d  O.  N.  R.  R.  Co.  v.  Munn,  276. 

2.  A  reference  by  counsel  in  his  argument  to  the  fact  that  the  jury  disagreed 

on  a  former  trial,  and  an  effort  by  a  member  of  the  jur^  to  find  out 
how  the  jury  stood  on  a  former  trial,  were  both  repreheneible.  Prewitt 
V.   Southwestern  Telephone   Co.,   124. 

3.  In  a  suit  against  a  railroad  for  personal  injuries,  argument  of  counsel 

considered,  and  held  improper  and  cause  for  reversal.  Teaas  d  P. 
Ry.  Co.  V.  Beezley,  109. 

Assignment. 

Bevival  of  dormant  judgment  by  assignee.     See  Judgment,  5. 

Auignments  of  Error, 

Not  copied  in  brief.     See  Briefs,  1. 

1.  A  statement  of  an  abstract  proposition  of  .aw  without  any  apparent  ref- 

erence to  any  action  or  ruling  of  the  trial  court,  is  not  a  Sufficient 
assignment  of  error.     Goldstein  v.  Susholtz,  683. 

2.  An  assignment  embracing  numerous  distinct  and  separate  alleged  errors 

will  not  be  considered.     Henry  v.  Red  Water  Lumber  Co.,  180. 

3.  Where  special  charges  are  not  numbered  in  the  transcript  and  the  charges 

complained  of  in  the  assignments  of  error  can  not  for  that  reason  be 
certainly  identified  the  assignment  will  not  be  oousidered.  Inter- 
national d  O.  N.  R.  R.  Co.  V.  Hall,  493. 

4.  Cross  assignments  of  error  not  filed  in  the  trial  court  oan  not  be  oon- 

sidered  on   appeal.    Storms   v.    Mundy,   88. 

6.  In  a  suit  ag&inst  a  street  railway  company  for  personal  injuries,  an 
assignment  of  error  that  the  charge  of  the  court,  on  the  degree  of  care 
•required  of  carriers  of  passengers,  is  erroneous,  followed  by  the  propo- 
sitions that  "a  charge  that  does  not  correctly  state  the  law  applicable 
to  the  case  is  erroneous,"  and  ''a  charge  that  is  indefinite  and  so  much 
so  as  to  be  confusing  is  erroneous,"  fails  to  point  out  the  supposed 
error  in  the  charge,  and  is  therefore  not  entitled  to  consideration.  Oil- 
more  V.   Houston  Elec.   Co.,   315. 

6.  An  assignment  of  error  based  upon  the  refusal  of  the  trial  court  to  sup- 
press depositions  on  the  ground  that  certain  written  memoranda  re- 
ferred to  in  the  answers  of  the  witness  were  not  attached  to  said  an- 
swers, will  not  be  considered  when  it  does  not  affirmatively  appear 
from  the  assignment  or  the  proposition  thereunder  or  the  statement 
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that  such  memoranda  or  oopies  thereof  were  not  m  fact  attached  to 
the  answers  of  the  witness.     Young  v.  Pecos  County ^  319. 
7.  An  assignment  of  error  will  ikot  be  ooneidered  when  there  is  no  statement 
or   an  insufficient  statement  subjoined   in   appellant's    brief,    /d. 

Atimmed  Bilk. 

Inspection  bj  servant.     See  Master  and  Servant,  ^. 

Created  by  plaintiff's  n^ligence.     See  Master  and  Servant,  5. 

KiM)wledge  of  danger.     See  Master  and  Servant,  6. 

Repair  &1  defective  implement.     See  Master  and  Servant,  7. 

Removing  push  car  from  track.     See  Master  and  Servant,  8. 

Fall  of  rock  from  derrick.     See  Master  .and  Servant,  9. 

Knowledge  of  danger  necessary.     See  Negligence,  S. 

Attaohment. 

By  nearest  justice.     See  Justice  Court,  2. 

Attorney's  Foes. 

1.  Attorney  and  client  may  agree  upon  the  amount  of  the  fee  to  be  paid 

the  attorneys  after  the  contract  of  employment  had  been  entered  mto. 
Rahb  V,  Qoodrieh  d  Son,  541. 

2.  Where  a  promissory  note  stipulates  for  an  attorney's  fee  if  the  note  is 

placed  in  the  hands  of  an  attorney  for  collection,  in  case  of  suit  upon 
the  note  it  is  necessary  to  plead  and  prove  that  the  same  has  been  so 
placed.  But  if  the  stipulation  is  that  the  attorney's  fee  shall  be 
paid  in  case  suit  is  brought  on  the  note,  it  is  not  necessary  to  plead  or 
prove  the  suit,  for  that  foct  is  established  by  the  proceeding  itself. 
Adams  v.  BarteU,  349. 

Bailment. 

1.  A  bailee  is  required  to  exercise  ordinary  care  to  preserve  the  property  in 

his  custody  and  is  liable  only  for  such  injuries  as  proximately  result 
from  his  failure  in  this  respect.  Where  one  renting  a  tent  permitted  it 
to  be  used  at  a  different  place  and  for  a  different  purpose  from  that 
specified  in  the  rent  contract,  he  would  not  be  liable  for  injuries 
to  the  tent  while  being  so  used  unless  the  injuries  were  the  result 
of  negligence.    Baker  d  Locktcood  Mfg.  Co.  v.  Clayton,  385. 

2.  Evidence  that  an  article  was  in  good  condition  when  delivered  to  a  bailee 

and  in  a  damaged  condition  when  returned,  might  make  a  prima  fade 

case  of  liability  against  the  bailee,  but  it  would  not  be  proper  for 

the  court  to  so  cluiige  the  jury.     Id. 

* 

Bill  of  Exceptloni. 

1.  It  is  the  duty  of  the  trial  judge  to  hear  courteous  objections  to  evidence 

and  rule  upon  the  same,  or  to  give  a  bill  of  exception  to  his  refusal 
to  hear  such  objections.     McLellan  v.  Broumsville  Ins.  Co.,  250. 

2.  The  provisions  of  the  statute  which  permit  an  Appellate  Court  under  cer- 

tain circumstances  to  consider  a  statement  of  facts  filed  after  twenty 
days  from  adjournment,  have  no  application  to  bills  of  exception.  Lon- 
don V.  Crow,  190. 

3.  Even  though  it  appears  that  a  party  made  proper  effort  and  used  due 

diligence  to  obtain  a  bill  of  exception  and  was  therefore  entitled  to  s 
bill,  still  unless  it  appears  that  the  party  duly  excepted  to  the  ruling 
complained  of  in  the  bill  the  refusal  bo  give  the  bill  was  harmless.    /dL 

4.  An  unsigned  bill  of  exception  with  the  reason  of  the  judge  for  refusing 

to  sign  the  same  endorsed  thereon  can  not  be  considered  on  appesl, 
even  though  accompanied  by  affidavit  of  counsel  "^br  appellant  as  to  the 
facts  and  averring  that  the  reason  given  by  the  juq^  was  not  true. 
Rev.  Stats.,  1369,  1014.  Rahh  v.  Goodrich  d  Son,  541. 
6.  While  it  may  be  the  duty  of  a  trial  judge  under  the  case  of  Fireban^  ▼• 
Ward,  51  Texas,  415,  when  he  refuses  to  sign  an  incorrect  bill  of 
exception,  to  prepare  and  file  a  correct  one,  stiU  the  failure  to  perform 
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Buch  duty  is  not  cause  for  reversal  in  the  absence  of  a  demand  upon 
the  judge  that  he  prepare  a  bill  expressing  his  recollection  of  the  matter, 
nor  when  it  appears  that  if  he  had  done  so  the  appellant  had  no 
cause  of  complamt.    Id, 

6.  A  motion  to  quash  a  deposition  on  the  ground  that  the  officer's  certifi- 

cate was  not  in  compliance  with  the  law  having  been  overruled  because 
made  too  late,  such  ruling  could  not  be  held  error  when  the  bill  of 
exceptions  thereto  did  not  show  the  certificate  in  question  and  thus 
disclose  merit  in  the  objection.    Oulf,  0.  d  8.  B\  liy,  Co.  v.  Sauter,  309. 

7.  Permitting  counsel  to  state  in  the  hearing  of  the  jury  what  he  expected 

to  prove  by  certain  witnesses,  whose  testimony  had  been  excluded  upon 
objection  by  the  opposite  counsel,  for  the  purpose  of  taking  a  bill  of 
exception  to  the  ruling  of  the  court,  is  a  matter  within  the  discretion 
of  the  trial  court,  and  will  not  be  reviewed  in  the  absence  of  an 
affirmative  showing  that  the  discretion  has  been  abused  to  complainant's 
substantial  injury.     Moss  v.  Oulf,  C.  d-  8,  F.  Ry,  Co.y  468. 

8.  A  bill  of  exception  to  the  exclusion  of  evidence  must  show  what  the 

evidence  was.     Ooldatein  v.  Stisholte,  683. 

BiU  of  LaOlng. 

To  shipper's  order.    See  8<ile,  2, 

Bond. 

Of  liquor  dealer.     See  Intowioating  Liquors,  2-15, 

Boundaries. 

Of  land  on  highway.     &ee  Deed,  7,  8. 
Pointed  out  by  grantor.    See  Deed,  9. 
Calls  construed.     See  8heriff'8  Deed,  -}. 

1.  In  a  suit  of  trespass  to  try  title,  the  issue  being  one  of  boundary,  evidence 

considered,  and  held  insufficient  to  support  the  verdict  of  the  jury. 
Cochran  v.  Kapan,  342. 

2.  In  trespass  to  try  title,  the  issue  being  one  of  boundary,  the  burden  is 

on  the  plaintiff  to  show  tliat  he  has  title  to  the  land  claimed  by 
him.      Id, 

3.  The  presumption  is  that  the  surveyor  actually  ran  upon  the  ground  all 

the  lines  called  for  by  him  in  the  field  notes  certified  to  bv  him, 
and  the  burden  of  proving  the  contrary  is  upon  the  party  denying 
this  fact.    Id, 

Briefs. 

Failure  to   point   out  error.    See  Aaaignment   of  Error,  S, 

Failure  to   show   facts   in    statement.     See   Aaaignment   of   Error,   6,   7. 

1.  Where  the  assignments  of  error  are  not  copied  in  appellant's  brief,  they 

will  not  be  considered,  and  the  case  will  be  affirmed  in  the  absence 
of  fundamental  error.     Koch  v.  Miaaouri  V,  B.  d  I.  Co.,  84. 

2.  The  brief  of  the  appellant  should  set  out  enough  of  the  evidence  to  enable 

the  Appellate  Court  to  pass  intelligently  on  an  assignment  of  error, 
and  should  also  refer  to  the  particular  places  in  the  stenographer's 
transcript  where  the  evidence  is  to  be  foiind.  The  Appellate  Court  is 
npt  required  to  read  the  transcript  to  ascertain  whether  or  not  certain 
facts  appear.    8torma  v.  Mundy,  88. 

3.  When  no  reference  is  made  to  the  pages  of  the  record  where  the  evidence, 

set  out  in  a  statement,  may  be  found,  an  assignment  of  error  based 
upon  such'  evidence,  will  not  be  considered.  Beaumont  Trao,  Co,  v. 
Edge,  448. 

4.  Brief  considered,  and  held  defective,  under  Rule  31  for  the  Courts  of  Civil 

Appeals  in  failing  to  subjoin  a  brief  statement  of  so  much  of  the  record 
as  was  necessary  to  explain  and  support  the  assignments  and  prop- 
ositions.    Oilmore  v.  Houaton  Elec,  Co,,  315. 

Vol.  XLVI.  Civil— 42. 
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5.  Where  the  record  does  not  show  that  a  witness  made  any  answer  to  a 

question  objected  to,  and  made  the  basis  of  an  assignment  of  erroT, 
the  assignment  is  without  merit.  The  ''statement"  in  a  brief  should 
contain  the  evidence  necessary  to  support  the  assignment  of  error  with- 
out requiring  the  Appellate  Court  to  examine  the  record  for  the 
evidence.     Hammond  v.  Decker,  232. 

Borden  of  Proof. 

In  boundary  case.     See  Boundaries,  2,  S. 

As  to  property  acquired  during  marriage.     See  Communitff  Properttf,  1. 

Property   returned   in   damaged   condition.     See   Bailment,   2, 

That  fire  was  caused  by  negligence.     See  Inatructiona  to  Juries,  20. 

On  defense  of  limitation.     See  Limitation,  5. 

Of   title   by   limitation.      See    Limitation,   9. 

That  deed  was  intended  as  a  mortgage.     See  Mortgage,  7. 

In  trespass  to  try  title.     See  8ohool  Land,  1. 

Carrieri  of  Freiglit. 

Rough  handling  of   cattle.     See   Evidence,  15, 

Delay  in  transporting  merchandise.     See  Damages,  10,  11,  12. 

Loss   of  second-hand   goods.     See  Damages,  2S. 

Bill  of  lading  to  shipper's  order.     See  Sale,  2. 

1.  Under  an  agreement  between  a  shipper  and  a  railroad,  the  railroad  was 

to  handle  all  of  the  shipper's  cars  at  a  certain  rate  per  car;  the  rate 
agreed  upon  on  the  interstate  shipments  was  less  than  the  railroad 
might  have  charged  under  the  ruling  of  the  Railroad  Commission 
of  Texas,  but  on  the  intrastate  shipments  it  was  greater  than  allowed 
by  such  ruling.  In  a  suit  for  the  excess  charged  on  the  intrastate 
shipments,  the  fact  that  less  was  charged  than  might  have  been 
charged  on  the  interstate  shipments,  was  no  defense,  and  the  over- 
charge having  been  made  in  pursuance  of  an  agreement  negatived  the 
claim  that  it  was  unihtentionally  and  innocently  made  through  a  mis- 
take of  fact.    Timpson  N.  W.  Ry,  Co.  v.  Sanford  d  Morris,  636. 

2.  Switching  charges  over  the  line  of  a  connecting  carrier  can  not  be  charged 

in  addition  to  the  freight  rates  prescribed  by  the  Railroad  Commis- 
sion.    Id. 

3.  It  is  the  duty  of  railroad  companies  in  the  construction  of  their  tmeks 

to  inform  themselves  of  the  history  and  traditions  conoeming  the  streams 
adjacent  thereto  and  the  floods  in  such  streams,  and  to  construct  their 
tracks  accordingly.  In  a  suit  for  damages  to  freight  by  flood  while 
in  the  yards  of  a  railroad,  testimony  as  to  traditions  of  former  floods, 
as  great  as  the  one  in  question,  is  not  incompetent  on  the  ground 
that  it  is  hearsay.  Atchison,  T.  d  8.  F.  Ry.  Co.  v.  Madden,  8ybm 
d  Co.,  697. 

4.  In  a  suit  for  damages  by  flood  to  a  shipment  of  goods  in  the  railroad 

yards  at  Kansas  City,  evidence  considered,  and  held  sufficient  to  sap- 
port  a  flnding  that  the  railroad  company  was  guilty  of  negligence 
in  the  location  and  construction  of  its  tracks,  and  in  failing  to  heed 
warnings  of  an  approaching  flood,  and  in  not  removing  the  cars 
contain mg  the  goods,  to  a  place  of  safety.    Id. 

6.  A  carrier  is  liable  for  injury  to  an  animal   in  taking  it  from  the  car, 

though  it  was  unloaded  by  the  shipper  himself,  where  the  ipjury  was 
caused  by  requiring  it  to  be  unloaded  at  a  depot  platform,  not  aoapted 
to  the  purpose.     Oulf,  C.  d  8,  F.  Ry.  Co.  c.  Prater,  474. 

6.  The  consignee  and  owner  of  a  shipment  of  goods  lost  in  transit  may  recova 

the  reasonable  value  of  the  goods  at  destination,  although  the  consignor, 
having  a  lien  upon  said  goods  to  secure  the  purchase  price,  eould 
recover  no  more  than  the  price  at  which  the  goods  were  sold  by  hte. 
TexM  d  P.   Ry.  Co.  v.  Wilson  Back   Line,  38. 

7.  In  a  suit  against  two  carriers  for  damage  to  a  shipment  of  cattle,  wfa^ns 

the  plaintiff  alleges  that  the  two  carriers  are  really  one  and  the  same 
line  of  road,  operated  by  the  same  management,  an  exception  to  the 
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plaintifTB  petition  cm  the  ground  that  the  same  was  insufficient  in 
regard  to  the  times  and  places  of  delay  and  roaigh  handling,  is  properly 
overruled  in  the  absence  of  specific  denial  of  the  identity  of  the  two 
roads.     Bouthem  Kan.  Ry.  Co.  v.  Betmett,  379. 

Gurriers  of  Passengen. 

Water  closets  at  stations.     See  Constitutional  Law,  1. 
Injuries  in  alighting  from  car.     See  Instructions  to  Juries,  26, 
Alighting  from  moving  train.     See  Negligence,   20, 
Alighting    without    assistance.      See    Negligence,    21, 

1.  A  railway  company  advertising  excursion   tickets   at   reduced  rates,   in- 

cluded therein  a  rate  from  a  flag  station  where  there  was  no  agent 
and  no  tickets  were  sold.  One  boarding  the  train  there  with  knowledge 
of  such  facts  and  for  the  purpose  of  taking  advantage  of  them,  and 
tendering,  with  the  purpose  and  expectation  of  meeting  a  refusal,  the 
advertised  excursion  rate  in  cash  to  the  conductor,  who  had  no  right 
to  sell  tickets  or  collect  lese  than  regular  rates,  can  not  complain  that 
such  tender  was  declined  and  he  required  to  pay  the  r^ular  fare  or 
leave  the  train.     Cluck  v,  Houston  &  T.  C,  R,  R.  Co»,  112. 

2.  Where  the  mother  of  a  child,  the  latter  being  of  paying  age,  refused  to  pay 

fare  for  her  child  the  conductor  of  a  passenger  train  has  the  right  to 
require  the  mother  as  well  as  the  child  to  leave  the  train.  Ft,  Worth 
d  D,  C,  Ry,  Co,  V,  Qribble,  78. 

3.  A  mother  who  refuses  to  pay  fare  for  her  minor  child  upon  a  passenger 

train  does  not  occupy  the  position  of  a  passenger,  and  henice  tiha 
carrier  and  its  employees  are  not  bound  to  exercise  that  high  degree 
of  care  towards  her  as  towards  a  passenger.    Id. 

4.  In  a  suit  by  a  trespasser  for  personal  injuries  received  while  alighting  from 

a  passenger  train,  chaige  considered,  and  held  insufficient  in  presenting 
the  issue  of  contributory  negligence.  Id, 
6.  Although  various  approved  forms  of  expression  are  used  to  define  the  de- 
gree of  care  required  of  a  carrier  (k  passengers  the  real  meaning  in- 
tended by  tihem  all  is  that  the  care  and  circumspection  required  is  the 
utnaost  which  can  be  exercised  under  all  the  circumstances,  short  of 
a  warranty  of  the  safety  of  the  passengers.  Gilmore  v,  Houston  EUo, 
Co,,  316. 

6.  When  a  female  pa3senger  on  a  street  car  became  frightened  by  an  attack 

on  the  oar  by  strikers,  and  jumped  from  the  car  and  was  injured,  she 
was  not  entitled  to  reicover  where  the  ground  of  recovery  alleged  and 
relied  on  was  the  negligence  of  the  conductor  in  pulling  or  throwing 
her  off  the  car.    Id, 

7.  In  a  suit  for  personal  injuries  received  while  alighting  from  a  train,  the 

fact  that  the  position  of  a  third  party  on  the  stepsi  of  the  car  inter- 
fered with  the  exit  of  the  passenger  and  contributed  to  the  injuries 
received,  will  not  relieve  the  carrier  from  liability  for  its  negligence 
in  not  allowing  the  passenger  sufiicient  time  to  alight.  Bt,  Louis  8,  W. 
Ry,   Co,   of   Texas  v,   Bryant,   501. 

8.  In  a  suit  for  personal  injuries  caused  by  the  failure  of  a  railway  comr 

pany  to  stop  its  train  at  a  station  long  enough  to  allow  a  pa^ssenger 
to  alight  therefrom,  charge  of  the  court  upon  the  duty  of  the  railway 
company  considered,  and  held  not  subject  to  the  objection  that  it  indi- 
cate the  opinion  of  the  judge  on  the  question  of  negligence,  and  that 
it  properly  instructed  the  jury  as  to  the  degree  of  care  required  of 
railway  companies  in  connection  with  its  passengers.  Galveston,  H,  d 
N,  Ry,  Co,  V,  Morrison,  186. 

9.  The  charge  of  a  court  should  be  considered  in  its  entirety  and  the  different 

portions  should  be  construed  together  as  complementing  and  correcting 
or  qualifying  each  other.  When  so  considered  the  charge  in  the  instant 
case  held  not  subject  to  the  objection  tliat  it  permitted  a  recoveiy 
against  the  defendant  although  the  plaintiff's  wife  may  have  been 
guilty  of  oontributoiy  negligence.  Id, 
10.  Where  a  female  passenger  is  caused  to  alight  at  a  wrong  station  by  the 
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negligence  of  defendant's  porier  in  calling  a  wrong  name  for  .the  statioi^ 
and  the  passenger  in  order  to  reach  her  destination  travels  hy  buggy 
over  a  rough  rmd  in  a  cold  and  damp  night,  and  stdmeas  results  from 
the  exposure,  the  passenger  is  not  guilty  ai  oontributory  ncig^igenoe 
as  matter  of  law.     8U  Louis  8.  W,  Ry,  Co.  of  Tesoaa  v.  Poster,  517. 

11.  Where  a  carrier  breaches  its  contract  by  failing  to  conYey  a  passeoger 

to  her  destination,  it  can  not  be  said  that  it  was  not  contemplated 
that  the  passenger  would  continue  her  journey  at  the  earliest'  possible 
period  consistent  with  prudence  to  her  welfare.  Evidence  considered, 
and  held  sufficient  to  siiatain  a  verdict  againet  the  defendant.    Id, 

12.  Evidence   considered   and  held   to  support  a   recovery   of   $100   damages, 

in  case  of  a  passenger  carried  beyond  her  destinatioa  and  ther^y  com- 
pelled to  walk  over  muddy  roade  and  incur  exposure  and  siekneaa. 
Missouri,  K.  d  T,  Ry,  Co.  of  Texas  i?.   Glass,  126. 

13.  By  selling  a  ticket  for  a  flag  station  to  the  peasenger,  the  railway  com- 

pany undertook  to  st(^  there  to  let  her  off,  and  was  not  excused  for 
failure  by  the  fact  that,  the  train  being  crowded,  the  oonductor  did 
not  take  up  the  ticket  in  time  to  leam  that  he  had  a  passenger  for 
such  station.     Id, 

» 
Cases  Limited,  Bistingniilied,  eto. 

1.  The  case  of  Missouri,  K  <f  T.  Ry.  Co.  v.  McGlamoiy,  89  Texas,  635,  does 

not  hold  that  special  charges  as  to  a  group  of  facts  should  be  given 
when  the  same  has  been  already  fully  presented  by  the  court  in  its 
main  choige,     Oalveston,  H.  d  N.  Ry.  Co.  v.  Morrison^  187. 

2.  The  case  of  Neyland  v.  Texas  Yellow  Pine  Lumber  Go.,  64  S.  W.  Rep^ 

696,  discussed  and  distinguished  from  the  present  case.  West  r. 
Houston  Oil   Co.   of   Tewas,    102. 

3.  The  case  of  Stone  v.  Sledge,  87  Texas,  49,  distinguished  from  the  present 

case.     Rippy  v.  Harlou),  53. 

4.  The  casee  of  Taber  v.  Interstate  B.  &  L.  Ass.,   91   Texas,   92,  Allen  t 

Tyson  Jones  Buggy  Co.,  91  Texae,  22,  L.  Miller  Co.  v.  Goodman,  9: 
Texas,  41,  and  C^pman  v.  Hall  wood  CsL&h.  Register  Co.,  73  S.  W.  Rep., 
969,  reviewed  and  distinguished.  Brown  v.  Guarantee  8av.  L.  d  Inv. 
Co.,    295. 

5.  The  case  of  Watkins  v.  Simith,  91  Texas,  592,  approved  and  distinguished. 

Rankin  v.   Moore,   44. 

6.  The  case  of  Winstead  v.  E>vanfi,  33  S.  W.  Rep.,  580,  seems  to  be  in  conflict 

with  the  cases  of  Mclver  v.  Mcintosh,  10  Texas  Civ.  App.,  581,  and 
Young  V.  Pfieffer,  30  8.  W.  Rep.,  94,  aa  to  what  constitutes  a  sufficient 
judgment  by  a  Justice  Court  to  support  an  appeal.  Rains  v.  Reason- 
over,  290. 

7.  Bank  v.  Dunham,  44  S.  W.  Rep.,  605.     Distinguiahed  ae  obiter  dictum. 

Rische  v.  Risohe,  23. 

8.  Western  U.  Tel.  Co.  v.  O'Keefe,  87  Texas,  423.     Distinguished.     BofMier 

V.  Legg  d  Tyndall,  176. 

9.  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Stokes,  91  S.  W.  Rep.,  328.  Overruled.    Doeppen- 

Schmidt  v.  International  d  G.  N.  R,  R.  Co.,  557. 

Certiorari. 

Diligence  in  making  defense.    See  Intervention,  0. 
To  perfect  the  record.     See  Practice  on  Appeal,  4. 

ChUd. 

Refusal  to  pay  fare  for.     See  Carriers  of  Passengers,  t,  8. 
Injury  by  mental  suffering.     See  Damages,  5. 
Prospective  musical  talent  of.      See  Damages,   6. 

Circumstantial  Evidence. 

Chaige   upon.     See  Instruction   to   Juries,   11. 
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Citatioii. 

Waiver  of  irregalarities.     See  Justice  Court,  2. 

As  affecting  ninning  of  limitation.     See  Limita4ion,  7. ' 

In  suit  against  minor.     See  Taxes,  1. 

1.  A  citation  in  a  suit  against  a  corporation  alleged  to  have  an  agent  in 

the   State  which  commands  the  officer  to   summon   the  agent   named, 

and  not  the  corporation  itself,  to  appear  and  answer,  will  not  support 

a  judgment  by  default.     Mutual  Life  Ins,  Co,  of  N,  Y,  v.  Decker,  84. 

Cities. 

Parties  to  action  against.     Siee  Mandamus,  1, 
Enforcing  payment  of  judgment.     See  Mandamus,  IS. 

1.  In   a   suit   against   a   city   for   personal   injuries    caused   by   a   defective 

sidewalk,  chaiges  considered,  and  held  correct.  City  of  Cleburne  v. 
Elder,  399. 

2.  Under  the  provisions  of  the  charter  of  the  city  of  San  Antonio  it  was 

the  duty  of  the  officers  of  the  city  to  make  provision  for  the  payment 
of  judgmentfi  against  it.  It  appeared  from  plaintiff's  petition  that  the 
city  had  not  exhausted  its  taxing  power.  Held,  that  the  tender  by  the 
city  of  a  non-interest  bearing  warrant  on  a  fund  to  be  raised  by  the 
collection  of  back  taxes  at  some  indefinite  time  in  the  future,  was  not 
such  a  fair  and  reasonable  payment  ad  the  plaintiff,  a  judgm<ent  creditor, 
was  entitled  to,  and  was  not  a  performance  of  the  duty  imposed  upon 
the  city.  While  the  charter  required  all  debts  to  be  paid  by  warrant 
drawn  on  some  particular  fund,  it  was  contemplated  that  the  fund 
ahould  be  in  existence  at  the  time  the  warrant  was  drawn.  City  of  San 
Antonio  v,  Routledge,  197. 

3.  Where  a  city  charter  provided  that  the  city  shall  make  provision,  by  taxa- 

tion or  otherwise,  for  the  payment  of  all  indebtedness  of  the  city, 
and  that  the  ooimeil  shall  provide  for  the  payment  of  judgments  in 
the  levy  of  taxes  next  after  the  recovery  of  such  judgments  the  city 
council  has  no  discretion  in  the  matter;  said  provision  is  mandatory.  Id. 

4.  Where  the  charter  of  a  city  provided  that  current  expenses  of  any  year 

should  be  paid  out  of  the  current  revenue  of  such  year,  and  also  pro- 
vided the  council  might  transfer  any  excess  or  a  part  thereof  from  the 
general  fund,  to  any  sfpecial  fund,  after  such  transfer  has  been  made 
warrants  drawn  against  such  special  fund  may  be  paid  out  of  it,  al- 
though not  for  current  expenses  of  the  fiscal  year  for  which  the  general 
fund,   from  which  the  transfer  was  made,   was  provided.     Id. 

6.  The  fact  that  a  city  fails  to  provide  for  the  payment  of  a  judgment 
by  the  levy  of  a  tax  in  the  next  fiscal  year  after  the  recovery  of  such 
judgment,  as  required  by  ite  charter,  does  not  forever  afterward  absolve 
it  from  levying  such  tax,  but  it  may  be  compelled  by  mandamus 
to  do  0O  in-  any  subsequent  year.  The  specification  in  a  oity  charter 
of  certain  purposes,  by  way  of  illustration,  for  which  special  taxes 
might  be  levied,  does  not  limit  the  taxing  -power  ot  the  city  to"  such 
purposes    only.    Id. 

6.  Where  a  city  council  is  vested  with  discretion  in  transferring  money 
from  one  fund  to  a]:;other,  such  discretion  can  not  be  interfered  with 
by  mandamus.    Id. 

City  Ordinance. 

Insulation  of  electric  wires.     See  Negligence,  4. 

Clerical  Error. 

Self-evident.     See   Married  Women,  4. 
Held   not   to   vitiate.      See   School  La/nd,   6. 

Collateral  Attack. 

For    irregularities    in    sale.      See   Sheriff's   Sale,   1. 
On  probate  order.     See  Wills,  1. 
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ChADge  in  bighimy.     Seo  Fublio  JKmmI,  i. 

1.  Under  the  gcnend  powen  vested  in  the  CkxnmiMionen'  Coart  to  direct 

how  county  funds  shall  be  paid  out  said  court  haa  authority  to  order 
the  tax  co]le<7tor  to  pay  a  third  party  ten  percent  of  the  delinquent 
taxes  collected  by  said  third  party  under  contract  with  the  court. 
Rer.  Stats.,  828.     Bailey  v,  Arangas  County,  647. 

2.  The  Oommissioner's  Court  has  authority  to  make  a  ooatract  for  the  col- 

lection of  delinquent  taxes.     Id, 


On  collectioa  of  delinquent  taxes.     See  Mandamus,  5,  6. 

om  CazTlcn. 

See,  geDerally,  Catrrien  of  Freight,  1,  7;  Carriers  of  Passengers,  1,  IS. 
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Parties  claiming  under.     See  lAmitaiion,  5. 

Proof  of  outstanding  title.     See  Trespass  to  Try  Title,  2, 

ComavmitT  Property. 

Right  of  surviving  meraantile  partner.     See  Admimstration,  1. 
Indebtedness  to  surviving  wife^     See  Administration,  2. 
Conveyance  from  father  to  son.     See  Deeds,  1, 
Sale  of  wife's  separate  estate.     See  Wife's  Separate  Property,  2. 

1.  The    presumption    is   that    property    acquired    during   marriage    is    oom' 

munity  property,  and  the  burden  rest«  upon  him  asserting  the  con- 
trary to  introduce  evidence  reasonably  sufficient  to  overocMne  this  pre- 
sumption. Evidence  considered,  and  held  insufficioit  to  show  that  the 
land  in  controversy  was  the  separate  property  of  a  deceased  father. 
Benry,   Guardian,   r.    Vaugkan,   531. 

2.  Inasmuch  as  the  surviving  partner  of  the  community  may  convey  communi- 

ty property  in  payment  of  a  community  debt,  a  sale  of  such  properly 
under  a  judgment  for  such  debt  against  the  survivor  al<me  will  pass 
the  title  to  such  property  as  against  the  children  of  the  deceased 
spouse.    Id, 

3.  A  surviving  husband  has  the  right  to  sell  community  land  to  pay  com- 

munity debts.     Rippy  V.  Earlo\c,  53. 

4.  A  deed  to  community  land  executed  by  a  surviving  husband,   although 

purporting  to  have  been  executed  by  him  in  his  capacity  as  guardian 
of  bis  minor  children,  considered  and  held  sufficient  to  convey  the  title 
of  the  survivor  and  of  the  children  of  himself  and  his  deouLsed  wife, 
the  deed  reciting  and  it  otherwise  appearing  that  the  conveyance  was 
made  for  the  purpose  of  paying  a  community  debt.     Id, 

5.  The   fact   that   the   form   of  a  coom&unity   debt   passes   through    several 

mutations  does  not  change  or  destroy  its  character  as  a  community 
debt,  and  a  surviving  husband  has  the  right  to  convey  community 
property  to  pay  the  same  although  such  dcKt  in  its  last  form  of  ri- 
newal   was   not  due  at  the  time   of  convcyanoe.     Id, 

6.  An  advancement  or  loan  by  a  wife  to  her  husband  while  residents  of  the 

State  of  New  York,  will  be  a  charge  against  the  community  estate 
of  such  husband  and  wife  acquired  in  Texas.  Goldstein  v.  Bus- 
holts,  582. 

CoAdmiioms. 

Presumed  to  be  made  on  request.     See  Practice  on  Appeal,  1,  f. 
By  Appellate  Court.     See  Practice  on  Appeal,  3, 

CoBdemmation. 

Measure  of  damages  on.     S^  Damages,  14- 
Failure  to  make  parties.     See  Eminent  Domain,  1. 

ComditioBml  Sale. 

Distinguished  from  mortgage.     See  Mortgage,  1-4. 
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Coniln&ation. 

Of  probate  sale.     See  Administration,  $, 

Confusion  of  Goods. 

By  purchaser  of  stolen  property.     See  Oonveraionf  1, 

Connecting  Carriers. 

Action  agaisBt.     See  Carriers  of  Freight,  7. 

Consideration. 

Void  agreement  may  furnish.     See  Contract,  2. 
Existing  debt  as  furnishing.     See  Contract,  6. 
Oontiuct  not  meant  to  be  performed.     See   Contract,  6. 
Parole  proof  of.     See  Evidence,  4, 
Fraudulent  diversion  of.     See  Homestead,  S. 
Pre-existing  debt.     See  Homestead,  5-5. 
Failure  of.     See  Pleading,  11, 

Constitutional  Law. 

Local  option  law  held  valid.     See  Intoancating  Liquors,  6, 
Excessive  fines.     See  Intoxicating  Liquors,  9. 
Statute  as  to  Johnson  grass  sustained.     See  RaUtoays,  2, 
Vestibules  on  street  cars.     See  Street  Railvoays,  1. 

1.  The  Act  of  April  17,  1905,  to  compel  railroad  corporations  to  erect  and 

maintain  %water  closets  at  passenger  stations,  and  fixing  a  penalty  for 
violation  of  the  same^  held  imcox^itutional.  Fort  Worth  cC-  D.  C.  Ry. 
Co.  V.  State,  44. 

2.  That  part  of  section  5  of  the  Stenographer's  Act,  passed  by  the  Twenty- 

ninth  Legislature,  which  provides  "that  original  documentary  evidence, 
maps,  plats  or  other  matters  introduced  in  evidence,  and  if  embraced 
in  the  stenographer's  report,  may  be  made  part  of  the  record  of  said 
cause  by  writtoi  direction  of  the  court,  which  may  be  set  up  in  the 
original  form  if  requested  by  either  party  to  the  suit,  or  transcribed 
by  the  clerk  with  other  parts  of  the  record  therein,"  is  not  void  because 
in  derogation  of  section  3,  article  35,  of  the  Constitution  which  pro- 
vides that  no  bill  shall  contain  more  than  one  subject,  which  shall  be 
expressed   in   its  title.     Netoman  v.   Williamson,   615. 

H  Constmction. 

Of  language  in  contract.     See  Contract,  8-12, 

Continnanee. 

1.  There  waa  no  error  in  refusing  an  application  for  continuance  to  obtain 

the  testimony  of  a  witness  that  the  judgment  rendered  against  him 
by  the  Appellate  Court  on  reversal  was  afterwards,  on  receipt  of  the 
mandate,  mcule  the  judgment  of  the  lower  court  without  furtlier  cita- 
tion or  notice  to  him,  when  such  facts  appeared  of  record.  Henry  v. 
Red  Water  Lumh.  Co.,  179. 

2.  Where  counsel  for  defendant  made  a  waiver  in  writing,  of  time,  service 

of  copy,  filing  of  interrogatories,  issuance  of  commiseion,  etc.,  and  the 
depositions  taken  under  said  agreement  were  filed  in  the  clerk's  office 
on  September  17,  1905,  and  such  filing  duly  noted  at  the  time  on  the  prop- 
er docket,  and  said  depositions  were  taken  from  the  clerk's  office  by  plain- 
tifiTs  counsel  on  September  9,  1905,  and  receipted  for  on  the  proper 
docket,  and  the  case  was  not  called  for  trial  imtil  Jime  8,  1906,  during 
which  time  the  deposition  remained  in  the  possession  of  plaintiff's 
counsel,  an  application  for  continuanioe  on  the  ground  that  defendant 
did  not  know  of  the  existence  of  the  deposition  and  required  time  to 
prociire  testimony  to  rebut  the  same,  was  properly  overruled.  The 
deposition  tended  to  prove  an  issue  clearly  presented  by  the  pleading 
and  defendant  should  have  prepared  to  meet  it.  El  Paso  8.  W.  Ry,  Co, 
V,  Ba/rrett,  16. 
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As  to  ^^mtmn^  of  eompcBsatiaii.     See  Attorney's  Fee,  i. 

F>r  f*e«   erf  ff^kcUoD.     Sfee  Attorney's  Fee,  2, 

Fc«r  cvr.edkn  of  coontv  taxes^     See  Commissioner's  Court,  1,  2, 

N.ti^  of  special  danuges.     See  Damages,  S. 

STi3eiriu.'y  of  description  in.     See  Deed,  4- 

Fjilfe  Cc^-rir'tion  rejected  as  sarplusage.     See  Deed,  5. 

rrj'viii^  true  coosiitentioo.     See  Evidence,  4* 

Ptv^*!  of  cxecaticn.     See   Evidence,   7,  8. 

PrcW  of   profaabilitT.     See  Evidence,  8. 

<lK<iyti  to  parcbase'  land.     See  /mioceiif  Purchaser,  1. 

C^c^irac^ioii  bj  pleader.     See  Pleading,   4- 

ReasvciA:>:e  time   for  performance.     See   Question  of   Fact,    1. 

To  be  performed   vithin  year.     See  Btatute   of   Frauds,   1-3, 

To    par   the  debt   of   nnother.      See  Statute    of   Frauds,    4- 

For  n^axkctable  title.     See   Fciidor  and  Purchaser,  1. 

Deiaj   in   ciaiming   rescissioii.      See    Vendor   and   Purchaser,    2. 

Otxained  by  fals«  reprciaentationg.     See   Vendor  and  Purchaser,  4»  5. 

Fa}^  representations  avoiding.     See  Fraud,   1, 

1.  \\~h«re  an  offer  »  made  by  mistake  it  does  not  become  binding  by  its 

a«vT>tanee  by  one  haying  knowledge  that  it  woa  so  made;  the  rule 
aToidii^  coBtracCd  for  mistake  only  when  it  is  mutual  does  not  apply. 
Cl^fk   r.   Houston  <£   T.   C.   R.   R.   Co.,    112. 

2.  When  the  first  contract  was  Tt>id  because  not  to  be  performed  within  one 

Tvan  a  subseqfneni  contract  relating  to  the  same  matter  can  not  be  said 
to  be  void  on  the  ground  that  the  parties  only  bound  themselves  to  do 
xfbjLi  tbej  were  already  bound  to  do.  8an  Antonio  Light  Pub,  Co.  r. 
J/jiL-rr.  ii9. 

X  In  a  suit  for  breach  of  contract  of  employment  it  is  not  necessary  for  the 
peiiiioa  to  alkge  that  plaintiff  after  his  dischaige  endeavored  to  find 
iit>rk,  or  the  amount  of  his  earnings^     This  is  defensive  matter.     Id. 

4.  It  is  the  duty  of  an  employee  whose  oontract  of  employment  has  been 
breached  to  use  reasonable  diligence  to  obtain  other  work.     Id, 

6.  A  void  contract  may  be  looked  to  for  the  terms  of  any  new  arrangement 
made  with  exproas  reference  to  the  subject  matter  of  the  void  coa- 
tract.     Id. 

6.  An  exist iDg  debt  is  a  sufficient  ooostderation  to  support  a  subsequent  note 
and  nK^ngage.  Where  it  appeared  from  the  pleading  and  evidence  that 
plaimiff  \»as  induced  to  execute  a  note  and  mortgage  to  secure  a  pre- 
existing debt  by  the  promise  of  the  creditor  to  make  further  advances, 
the  mere  failure  of  the  creditor  to  make  such  advances  is  not  sufficient 
reason  for  the  cancellation  of  the  note  and  mortgage.  It  should  be  made 
further  to  appear  that  the  execution  of  said  instmments  was  procured 
by  some  species  of  fraudulent  conduct  on  the  part  of  the  creditor, 
as,  for  instance,  that  he  did  not  intend  to  keep  his  promise  at  the 
time  it  was  made.     Carter  r.   Ware  Com.  Co.,  7. 

I.  Although  heirs  may  not  be  liable  for  the  debts  of  their  ancestor,  still 
if  they  assume  the  same  by  executing  their  note  therefor  with  mortgage 
upon  land  inherited  from  such  ancestor  which  otherwise  would  be 
exempt,  they  thereby  make  such  debts  their  own  and  their  obligation 
may  be  enforcedL    Adams  r.  Bartell,  349. 

8.  In  construing  an  ambiguous  contract  the  rule  is  tliat  the  language  by 

which  a  party  binds  himself  must  be  taken  most  strongly  against  him. 
Contract  concerning  a  crop  of  rice  considered,  and  held  to  warrant 
the  construction  placed  on  the  same  by  the  plaintiff  to  the  effect  that 
defendant-  guaranteed  to  plaintiff  a  certain  number  of  sacks  of  rice  per 
acre,  or  their  value  if  the  crop  failed.  Ltfifoa  v.  Brou:nstiUe  Ld.  4 
irr.  Co.,  225. 

9.  One   suing  upon   a   contract    may    either    set    it     out     in.  haeo    verba, 

or  may  aver  its  substance  and  \sigs\  effect,  but  if  the  contract  is  am- 
biguous he  must  by  averment  disclose  the  construction  placed  on  it  by 
him  and  on  which  he  relies  fcv  judgment.    Id, 
10.  By  the  terme  of  a  oontract  between  a  landlord  and  his  tenant  it 
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Contract — Oofiiinued, 

stipulated  that  the  landlord  would  furnish'  the  neceseaiy  water  for  irri- 
gating a  rice  crop  of  150  acres,  or  so  much  water  as  could  be  ob- 
tained from  the  irrigating  well  then  on  the  premises.  In  a  suit  by  the 
tenant  against  the  landlord  for  his  failure  to  furnish  sufhcient  water 
to  irrigate  the  entire  crop  of  150  acres,  held,  that  the  only  issue  in  the 
case  was  whether  or  not  the  well  furnished  sufficient  water  to  irrigate 
the  entire  crop;  if  it  did,  the  landlord's  obligation  to  furnish  it  was 
an  absolute  one,  not  one  of  ordinary  diligence,  and  he  would  be  liable 
to  the  tenant  for  any  lose  sustained  by  reason  of  his  failure  to  furnish 
the  neecssary  water.  The  court  therefore  erred  in  submitting  to  the 
jury  the  issue  of  whether  or  not  the  landlord  was  unconditionally  bound 
to  furnish  sufficient  water.     DiMon  v,  Dodd,   140. 

11.  When  by  contract  between  plaintiff  and  defendants  for  boring  a  well  it 

was  stipulated  that  if  no  oil  was  found  at  a  certain  depth  and  the  well 
was  taken  over  by  the  oil  company  and  any  further  boring  was  done  it 
would  .be  done  by  the  plaintiff  with  no  charge  for  the  use  of  his  ma- 
chinery, the  company  to  pay  only  the  actual  cost  of  such  work,  such 
contract  did  not  give  the  company  any  right  to  seize  plaintiff's  ma- 
chinery for  the  purpose  of  boring  the  well  deeper,  much  less  did  it  give 
such  right  to  parties  who  failed  to  show  that  they  succeeded  to  the 
company's  rights  under  the  contract.     Hammond  v.  Decker,  232. 

12.  In  a  suit  for  the  possession  of  certain  cattle  the  defendant  claimed  under  a 

bill  of  sale  which,  after  describing  certain  stock  specifically,  contained 
the  following  language:  ''all  other  live  stock  which  I  own  in  G.  and 
W.  Counties,"  and  "This  is  intended  to  include  all  personal  property 
of  whatever  description  which  I  now  possess."  The  cattle  in  controversy 
were  on  the  range  in  W.  Oounty  at  the  time  of  the  execution  of  the 
bill  of  sale.  Held,  the  title  to  the  cattle  passed  to  the  defendant  by 
the  terms  of  the  bill  of  sale  if  they  were  the  property  of  the  vendor, 
and  it  was  error  to  submit  to  the  jury  the  question  of  the  intention 
of  the  parties.     Eldridge  v.  McDow,  270. 

13.  Under  the  provisions  of  article  2546,  Revised   Statutes,  a  parol  gift  of 

cattle  without  change  of  possession  is  void  as  against  an  innocent 
purchaser  from  the  donor.     Id. 

14.  In  a  suit  for  damages  for  breach  of  contract,  evidence  considered,  and  held 

insufficient  to  support  a  verdict  for  defendant.  Baker  d  Lockwood  Mfg. 
Co,  V.  Clayton,  385. 

Contribution. 

Between  joint  tortfeasors.     See  Joint  Wrong  Doers,  1. 
Between  sureties.     See  Surety,  1. 

Contributory  Negligence. 

Charge  held  insufficient.     See  Carriers  of  Passengers,  i. 

In  alighting  from  train.     See  Carriers  of  Passengers,  Jjf,  6,  9, 

Exposure  incurred  by  plaintiff.     See  Carriers  of  Passengers,  10-12, 

In  alighting  from  car.     See  Instructions  to  Juries,  26. 

Falling  over  obstruction.     Sfee   Master  amd  Servant,   1, 

Using  defective  tool.     See  Master  and  Servant,  2,  S. 

Removing   push   car   from  track.     See   Master  and   Servant,  8, 

Walking  on   railway  track.     See  Negligence,   13. 

Walking  by   side  of  track.     See   Negligence,   15. 

Alighting  from  moving  train.     See  Negligence,  20. 

Alighting  from  train  without  assistance.     See   Negligence,  21, 

Acting  under  seeming  danger.     See  Negligence,  22, 

Choice  of  unsafe  way.     See   Negligence ^  23. 

Planting   overflowed   land.     See   Negligence,   24, 

Lessening  damage.     See  Negligence,  25. 

Not  pleaded.     See  Negligence,  26. 

Failure  to  look  and  listen.     See  Negligence,  28,  29, 

Evidence  not  establishing.     See  Negligence,  SO. 

By  sender  of  message.     Sbe  Telephone,  5, 
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Of  wif e**  etUto  by  hiuiMiid.     See  Wife^  Separate  Prcyperhf,  5. 

1.  Where  the  purdimeer  oi  stolen  goods  so  intermiiiglee  them  with  his  own 
goods  AS  to  render  their  identification  by  the  owner  impoestble,  such  act 
amoonts  to  a  refusal  to  deiirer  them  to  the  owner  on  demand.  £060 
V,  Jourdan,  456. 

8.  One  who  reoeives  money  in  any  transaction,  even  though  the  money  be 
stolen,  is  not  liable  to  the  true  owner  either  for  the  specific  money 
or  its  equivalent,  unless  he  actually  knows  at  the  time  of  its  receipt 
thai  it  does  not  belong  to  him  from  whom  it  is  received.  Young  v. 
Peeoe  County,  319. 

3.  In  a  suit  for  the  eonyersion  of  mortgaged  property  the  proper  measure 
of  damages  is  the  difference  between  the  value  of  the  property  at  the 
time  of  conversion  and  the  amount  of  the  debt.  UUman  v.  De^ 
reux,  459. 

Cnpeimtltfn. 

Summoning  agent  to  answer.     See  CUationy  i. 

Statements   of  deceased  officer.     See  Evidence,  28. 

Permit  to  do  business.    See  Foreign  Corporation,  J. 

Liability  for  death  of  servant.     See  Master  and  Servant,  10,  11. 

1.  In  a  suit  by  a  purchaser  before  maturity  upon  a  negotiaUe  promiasoiy 

note,  purporting  to  have  been  executed  by  a  hotel  company  (a  corpo- 
ration) by  its  secretary,  the  plaintiff  was  not  entiUed  to  recover 
against  the  corporation  when  the  by-laws  required  the  obligations  of 
the  corporation  to  be  signed  by  both  the  president  and  secretary, 
and  the  corponte  seal  was  not  upon  the  pap^.  First  NcUl.  Bk.  of 
Tombstone  v.  Abilene  Hotel  Co.,  595. 

2.  Even  though  a  eorporatioD  so  acts  bb  to  induce  third  parUes  to  believe 

that  a  subordinate  officer  of  the  corporation  has  authority  to  issue 
negotiable  paper  in  the  name  of  the  corporation,  one  who  buys  such 
paper  without  being  influmced  by  such  acts  can  not  claim  estoppeL 
id. 

3.  When  a  corporation  uniformly  does  business,  and  suffers  a  judgment  to 

be  obtained  against  it,  under  a  name  slightly  different  from  that  given 
in  its  charter,  it  will  be  held  to  have  changed  ite  name  in  fact,  although 
not  in  the  wumTM^r  required  by  law,  and  will  not  be  heard  to  question 
the  validity  oi  a  judgmmt  so  obtained  and  subsequent  garnishment 
bMed  thereon.     Bobbins,  Garnishee,  v.  Midkiff,  272. 


Liability  of  warrantor  for.     See  Warranty,  2. 

Ooutiet. 

Collection  of  delinquent  taxes.     See  Commissioners^  Court,  1,  2. 
^lisappropriation  of  funds  by  treasurer.     See  Subrogation^  1. 

Connty  Treaanrer. 

Wife's   separate   property.     See   Subrogation,   1. 

Corenants  for  Title. 

Implied  from  deed.     See  Warranty,  1. 

Knowledge  of  adverse  claim  by  grantee.    See  Warramiy,  ^. 

Interest  as  damages.     Si»  Warranty,  S. 

Measure  of  damages.     See  Warranty,  5. 

Deficiency  in  quantity.     See  Warranty,  6. 

Danger  of  eviction.     See  Warranty,  8,  9, 

CroM-EzamlsatioB* 

Latitude  permitted  in.     See  Evidence,  SS. 

As  to  interest  of  witness.     See  Evidence,  SS. 

DiscrediUble  acts  of  witsees.     See  Impeachment  of  Witness,  i. 
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CulTcrts. 

Evidenoe  fis  to  sufficiency.     See  Raihoaya,  3. 

Damages. 

For  loss  of  goods  in  transportation.     See  Carriers  of  Freight,  6, 

Incurred  by  plaintiff's  act.     See  Carriers  of  PassengerSf  10,  12, 

C!ontemplat6d  by  contract.     See   Carriers  of  Passengers,  11, 

For  conversion  of  mortgaged  property.     See  Conversion,  S, 

Proof  of  value  of  services.     See  Evidence,  9. 

Loss  of  oare  of  parents.     See  Evidence,  10, 

Allegations  of  special  damages.     See  Pleading,  IS, 

To  property  by  railway  structures.     See  Railujays,  6-10,  IS,  H. 

By  replevying  land.     See  Sequestration,  S, 

For  loss  of  reputation.     See  Blander,  1, 

Dependent  on  pla^e  of  contract.     Sfee  Telegraph,  1-S. 

Notice  of   prolxEible  consequences.     See   Telephone,   2,  4- 

For  negligence  held  insufficient.     See  Telephone,  6, 

By  writ  of  sequestration.     See  Vendor  and  Purchaser,  S, 

For  partial  failure  of  title.     See  Warranty,  5,  6. 

1.  In  the  absence  of  a  recovery  for  actual  damages  caused  by  the  issuanoe  of 

an  attachment  exemplary  damages  can  not  be  recovered.  Btewa/rt  v, 
SmaXlwood,  467. 

2.  Before  a  railroad  company  can  be  held  liable  for  punitoiy  damages  for  the 

acte  of  its  train  pcnrter  towards  a  passenger  it  must  be  shown  that  the 
company  expressly  authorized  such  acts  or  subsequently,  with  full 
knowledge  of  the  facts,  ratified  them.  Texa^  d  P,  Ry.  Co,  v,  Beezley, 
108. 

3.  It  is  not  necessary  that  notice  be  given-^  at  the  time  a  contract  is  made 

of  special  damages  likely  to  result  from  a  breach  of  the  sajne,  provided 
such  notice  is  given  b^ore  such  damage  results  and  in  time  for  the 
defendant  to  have  avoided  the  same  by  compliance  with  his  contract. 
Bourland  v.  Choctaw  O.  d  G.  Ry.  Co.,  99  Texas,  407,  followed.  Baker 
d  Lookioood  Mfg,   Co,  v,  Clayton,  386. 

4.  A  verdict  for  $1,250  damages  to  a  child,  a  passenger,  by  the  fall  of  a 

window  sash  of  the  car  upon  her  hand,  43ustained  as  not  excessive. 
Qulf,  C,  d  8,  F,  Ry.  Co,  v,  Sauier,  309. 

5.  A  child  four  years  old  is  not  incapable  of  mental  suffering  from  a  physical 

injury.     Id.  , 

6.  Evidence  was  admissible  to  show  prospective  musical   talent  of  a  child 

four  years  old,  in  order  to  enhance  damages  from  an  injury  crippling  the 
fingers  of  her  hand.     Id, 

7.  In  a  suit  for  personal  injuries,  charge  considered,  and  held  not  obnoxious 

to  the  objections  that  it  authorized  a  recovery  for  double  damages,  nor 
that  it  was  misleading.  In  such  a  suit,  in  e^ikimating  the  damages,  the 
iury  may  take  into  consideration  such  consequences  as  will  reasonably 
uid  probably  ensue  in  the  future.  Texas  d  N,  0,  R,  R,  Co,  v,  Middleton, 
497. 

8.  A  verdict  for  $10,000  in  favor  of  an  engineer  forty-four  years  of  age,  in 

good  health,  and  earning  $1,800  a  year,  but  who  by  reason  of  the  injuries 
A'as  permanently  disabled  from  pursuing  his  profession,  was  reduced 
in  weight  from  165  to  140  pounds,  could  not  do  any  heavy  work  and 
suffered  constant  pain,,  was  not  excessive.    Id, 

9.  In  a  suit  for  personal  injuries,  a  charge  which,  after  telling  the  jury 

if  its  verdict  should  be  for  the  plaintiff  to  assess  his  damages  at  such 
sum  of  money  as,  if  paid  now,  would  fairly  compensate  Mm  for  the 
injury  sustained,  then  enumerates  the  elements  of  damages  to  be  con- 
sidered in  estimating  them,  is  not  obnoxious  to  the  objection  that  it 
authorized  double  damges.  Beaumont  Trac.  Co.  v.  Edge,  448. 
10.  For  a  failure  to  transport  merchandise  with  reasonable  dispatch  the  carrier 
is  liable  for  such  damages  as  are  the  natural  result  of  such  failure, 
and  for  such  as  reasonably  might  have  been  expected  to  be  within  the 
contemplation  of  the  parties,  when  the  contract  of  carriage  was  entered 
into,  as  a  probable  result  of  a  breach  of  it,  and  the  measure  of  damage 
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is  asumllj  the  di9r««nee  in  the  Talne  of  tbe  mercfauidise  ai  the  pnnt 
of  destiiuitioii  at  the  time  it  ought  to  have  arrived  and  when  it  did 
arrire,     Haberzettle  c.   Trinity  d  B.   V.  Ry.   Co.^   527. 

11.  In  a  suit  against  a  carrier  for  delaj  in  tzansporting  and  delivering  a  oar 

of  fuel  oil  consigned  to  an  ice  factory  damages  resulting  to  plaintiff  by 
reason  of  his  being  compelled  to  close  i&  factory,  the  expenses  while  the 
factoiy  was  closed  and  of  starting  the  same  again,  the  lose  of  prt^ts^ 
and  the  loss  of  perishable  articles  in  cold  storage  were  all  special  dam- 
ages for  whidi  the  carrier  was  not  liable  in  the  absence  of  knowledge 
at  the  time  the  oontract  of  carriage  was  entered  into  tha,t  sudi  results 
might  follow  a  hicach  of  the  contract,    /d. 

12.  In  a  suit  as  above  stated,  expenses  incurred  in  telegraphing  and  telephon- 

ing in  efforts  to  trace  and  locate  the  delayed  car  of  oil,  were  the 
natural  result  of  the  carrier's  negligence  and  the  carrier  was  liable 
therefor.     Id. 

13.  Instructions  as  to  measure  of  damages   for  injury  to   land   fay   spread 

c^  Johnson  grass  thereon,  washed  npon  it  by  overflow,  held  correct  when 
considered  in  connection  with  entire  ohaige.  Missouri^  JT.  d  T.  Ry.  Co, 
of  Texas  r.  Merriti^  130. 

14.  When  land  frandulei^y  obtained  from  the  owner  is  afterwards  condenmed 

for  railroad  purposes  the  measure  of  damage  is  the  difference  between 
the  amount  paid  by  the  fraudulent  pnrdiaser  and  the  amount  received 
by  him  in  Uie  oondenmation  proceedings.    StomtB  v.  Mundy,  89. 

15.  In  a  suit  by  parents  for  the  negligent  killing  of  their  son  who  was  con- 

tributing to  their  support,  the  measure  ot  damage  is  such  a  sum  as 
placed  at  legal  rate  of  interest  would  yield  the  amount  annually  thai 
the  son  contributed  to  the  support  of  Uie  parents.  Te^as  d  N.  O.  Ry. 
Co.  V.  Kenny,  297. 

16.  Where  it  appeared  from  the  evidence  in  a  suit  by  parents  for  the  negli- 

gent killing  of  their  scm  that  the  deceased  vrss  twenty-two  years  of  age 
at  the  time  of  his  death ;  that  he  was  earning  $70  per  month,  with  fur 
prospect  of  promotion  and  laiger  wages;  that  during  the  year  preceding 
his  death  he  had  contributed  $100  to  the  support  of  his  pannts, 
and  the  total  amount  contributed  by  him  up  to  that  time  was  only 
about  $200,  a  verdict  of  $5,000  was  excessive,  and  a  remittitur  of  $1,500 
required.    Id, 

17.  A  verdict  for  $2^500  in  favor  of  paraits  for  the  death  of  their  son,  hdd, 

not  excessive.     Houston  d  T.  C.  R.  R.  Co.  v.  Kauffmann,  73. 

18.  A  verdict  of  $5,000  for  the  death  of  a  deaf  mute  held  not  excessive  under 

the   evidence.     International  d   O.   N.   R.   R.   Co.   v.    if  win,    277. 

19.  Ordinarily  a  defendant  can  not  complain  of  the  manner  in  which  a  verdict 

is  apportioned  among  plaintiffs.    Id. 

20.  The  general  measure  of  damage  for  breadi  of  implied   warranty  in  an 

executed  contract  of  sale  of  personal  property  is  the  constideration  paid 
by  the  purchaser  viith  interest  from  the  date  of  payment.  The  value 
of  the  thing  purchased  if  it  had  been  as  represented,  is  not  the  proper 
measure  of  damage.  In  case  of  special  damages  growing  out  of  such 
breach  they  must  be  specially  pleaded.  Pleaiding  and  evidence  con- 
sidered and  held  not  sufficient  to  authorize  a  recovery  for  breach  of  an 
implied  warranty.     Moody  d  Co.  v.  Rowland,  412. 

21.  M.  &  Co.  sold  to  R.  a  judgment  against  several  defendants;  at  the  time  of 

the  sale  one  of  the  insolvent  defendants,  C,  had  been  released  from  the 
judgment  by  M.  &  Co.;  R.  did  not  know  of  this;  subsequently  M.  &  Oo., 
without  the  knowledge  or  consent  of  R.  released  the  other  solvent  de- 
fendantsk  In  a  suit  by  R.  against  M.  &  Co.  for  damages  for  releaaing 
the  judgment  debtors,  pleading  and  evidence  considered,  and  held  not 
to  authorize  a  recovery  of  damages  for  breach  of  the  implied  wanan^ 
that  at  the  time  of  the  sale  the  judgment  was  subsisting  against  C.    Id, 

22.  In  a  suit  for  damages  for  the  wrongful  cancellation  of  a  judgment  after 

its  sale  to  plaintiff,  the  measure  of  damage  is  the  amount  due  upon  soeh 
judgment  with  interest  from  date  of  purchase,  but  it  devolves  upon 
plaintiff  to   show  that  the  judgment   could  have  been  eolleoted.    Id, 
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Bamafires — Continued. 

23.  In  a  suit  for  the  value  of  second-hand  vehicles  lost  in  transit,  it  appearing 
from  the  evidence  that  the  vehicles  had  no  market  value  at  their  destina- 
tion, the  proper  measure  of  recovery  by  the  owner  was  the  actual  value 
of  the  vehicles,  and  a  charge  by  the  court  as  follows:  "In  determining 
thds  question  you  are  authorized  to  take  into  consideration  all  of  the 
testimony  concerning  the  cost  of  such  property  when  new,  and  the  cost 
at  second-hand,  the  testimony  as  to  what  plaintiff  paid  for  it,  and  as  to 
whether  it  was  new  or  second-hand  when  plaintiff  bought  it,  and  the 
condition  of  the  property  when  it  left  St.  Louis,  and  all  the  facts  and 
circumstances  admitted  in  evidence  before  you,  insofar  as  they  disclose 
the  history  of  the  property  that  will  enable  you  to  determine  what 
the  property  would  have  been  fairly  worth  in  Houston  at  the  time  it 
should  have  arrived  there,"  was  correct,  and  the  evidence  therein  re- 
ferred to  was  proper  to  be  considered.  Teoiaa  d  F.  Ry,  Co,  v,  Wilson 
Hack  Line,  38. 

Peatli. 

While  appeal  is  pending.    See  Abatement,  1. 

Lobs  of  father's  care  by.     See  Evidence,  XO, 

Damages  for  causing.     See  Damages,  15-18. 

At  railway  crossing.     See  NegUgenoe,  27,  28,  29, 

By  negligence  of  corporation.    See  Master  and  8erva/nt,  10,  11, 

Deolarations. 

As  to  bodily  suffering.     See  Evidence,  2S. 

Constituting  re»  gestae.     See  Evidence,  25 

Made   by   ancestor.     See   Evidence,   27. 

By  deceased  officer  of  corporation.     See  Evidence,  28, 

Self-serving  statements.     Bee  Evidence,  29, 

As  evidence  of  ownership.     See  Evidence,  S2. 

Deed. 

Of  common  property  by  surviving  spouse.     See  Community  Property,  2S. 

By  surviving  husband  as  guardian.     See  Community  Property,  4,  5, 

Proof  from  record.     See  Evidence,  1. 

Proving  true  consideration.     See  Evidence,  i. 

Subsequently  acquired  title.     See  Estoppel,  1,  2, 

Obtained  by  false  representations.     See  Fraud,  1. 

Without  order  of  sale.     See  Quardianship,  3,  i*  5. 

Obtained  by  fraud  upon  wife.     See   Homestead,  S. 

Executed  imdier  duress.     See  Married  Women,  i. 

Subsequent  oral  agreement.     See  Mortgage,  5. 

Intended   as  mortgage.     See   Mortgage,  S-5. 

Description   in.     See   Sheriff's  Deed,   1,   2. 

Variance    from    judgment.      See    Sheriff's   Deed,   S. 

Construction   of  calls.     See  Sheriff's  Deed,  J^. 

Beference  to  records  for  description.     See  Sheriff's  Deed,  5, 

Implied  covenants  in.     See  Warranty,  1. 

1.  Prima  facie  a  deed  from  a  father  to   his  son  based  upon   a  nominal 

consideration,  and  conveying  an  interest  in  community  lands  after  the 
death  of  the  mother  will  be  presumed  to  have  been  executed  in  discharge 
of  the  son's  interest  in  the  community.     Locust  v.  Randle,  544. 

2.  A  guardian's   deed   duly   executed   and   in   proper   form   is   prima   fcusie 

proof  that  the  guardian's  sale  was  regular,  but  it  does  not  furnish 
presumptive  evidence  of  the  existence  of  all  the  prerequisites  necessary 
to  authorize  a  valid   sale.     Teague  v.  Swasey,   151. 

3.  Upon  an  issue  of  the  genuineness  of  a  deed,  evidence  considered,  and  held 

sufficient  to  require  that  the  issue  be  submitted  to  the  jury.  West  v, 
Houston  Oil  Co.  of  Tewas,  102. 

4.  A  deed  which  describes  the  land  conveyed  as  being  situated  in  J.  County 

and  as  the  same  granted  to  the  maker  of  the  d€^  by  a  certain  commis- 
SMHier  of  a  certain  empresario,  can  not  be  held  void  for  insufficienpy 
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of  description  although  it  develops  that  the  land  deecribed  is  in  faefc 
dtuated   in  a  different  county.    Id, 

5.  When  it  is  shown  by  extrinsic  ervidence  what  land  waa  the  subject  nfiaitw 
of  the  contract,  and  the  land  actually  sold  and  purchased  and  intended 
to  be  conveyed  is  thus  identified,  the  false  portion  of  the  descripiioa 
in  the  deed  should  be  rejected  aa  surplusage  and  the  instrument  oon- 
strued   in  conformity  with  the  intention   of   the  parties.    Id. 

fL  When  the  description  in  a  deed  is  sufficient  to  identify  and  ootLvey  the 
land,  the  record  of  such  deed  is  constructive  notice  to  subsequent  pur- 
chasers.   Id. 

7.  A  sale  of  land  bounded  by  a  street,  a«lley  or  road  carries  to  the  pupdiaser 

the  fee  to  the  center  of  the  highway,  unless  otherwise  provided  expreaaly 
or  by  clear  implication.     Wiesa  v.  Ooodhue,  142. 

8.  A  deed  to  lots  in  a  city  whi<^  expressly  refers  to  and  makes  a  plat  of  the 

block  and  lots  a  part  of  the  deed,  from  which  plat  it  appears  that  the 
lots  sold  abut  on  an  alley,  and  in  which  deed  the  grantor,  being  the 
owner  of  the  block,  covenants  that  the  alley  shall  be  kept  open,  pasaed 
to  the  grantee  in  the  deed  the  fee  to  the  center  of  the  alley,    /d. 

9.  TIm  description  in  a  deed  may  be  read  in  the  light  of  the  act  of  the 

grantor  in  pointing  out  the  boundaries  and  enclosures,  and  the  intenr 
tion  of  the  parties  thus  ascertained.     Id. 

10.  Where  one  of  the  deeds  in  a  chain  of  title  described  the  land  as  haying 

been  granted  by  the  Republic  of  Texas  to  the  grantor  in  the  deed,  when 
in  fa^  it  waa  granted  to  a  different  party,  evidence  consideied,  and  held 
eufficient  to  require  a  submisaton  to  the  juiy  of  the  iseue  of  mistake 
in  such  description.     Rankin  v.  Moore,  44. 

11.  Under  the  facts  of  this  case  held,  error  for  the  court  by  its  <^rge  to  limit 

the  probative  effect  of  certain  recitals  in  the  deeds  in  a  diain  of  title.  Id, 

12.  Under  the  decisions  of  this  State  a  deed  induced  by  false  and  fraudulent 

promises  on  the  part  of  the  grantee,  will  be  annulled.  O^Brien  v. 
Camp,   12. 

13.  While  it  was  error  to  sustain  an  exception  to  so  modi  of  a  petitioii  aa 

sought  to  annul  a  deed  on  the  ground  that  it  was  procured  by  false  and 
fraudulent  promises^  still  the  enor  'vt'as  Larmlees  when  it  appeared  from 
the  testimony  of  the  grantor  that  the  deed  was  not  so  procured,  but 
the  paper  was  signed  under  the  belief  that  it  was  a  wilL    /d. 

Default 

On  insuffieieni  service.     See  Oitation,  i. 

In  delivering  telc^gram.     See  Telegraph,  1. 
In  delivering  message.     See  Telephone,  1,  £• 

Beposition. 

Objection  made  too  late.     See  BiUe  of   Exeeption,  6, 

1.  Under  the  provisions  of  artide  2284  of  the  Revised  Statutee,  as  amended  by 

the  Act  of  1905,  the  right  to  suppress  a  deposition  at  any  time  exists 
only  when  any  of  the  provisicms  of  that  particular  article  has  been  vio- 
lated by  a  party  to  the  suit,  and  that  fact  is  made  to  appear  aliunde 
the  deposition.     El  Paso  8.  W.  Ry,  Co.  v.  Barrett,  14. 

2.  The  requirement  under  the  Act  of  1905  that  the  notaiy  taking  depositions 

shall  give  at  least  five  days'  notice  to  the  parties  is  found  in  article 
2282  as  amended  by  that  Act,  and  not  in  article  2284.  Hence  a  motion 
to  suppress  a  deposition  because  of  the  failure  of  the  officer  to  give  such 
notice  can  not  be  made  at  any  time,  but  is  controlled  by  the  unamended 
article  2289,  Revised  Statutes,  and  must  be  made  at  the  first  term  after 
the  deposition  is  filed  in  court.     Id. 

3.  Unanswered  interrogatories  propounded  by  a  plaintiff  to  a  defendant  most 

be  taken  as  confessed  in  the  absence  of  pleading  and  proof  which  would 
excuse  the  failure  to  answer.    Locust  v.  Handle,  544. 
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Beioription. 

Sufficiency  of.     See  Deed,  4. 
Rejecting  as  surplusage.     See  Deed,  5. 
Sufficient  to  identify  land.     See  Deed,  6. 
Boundary  on  street  or  alley.     See  Deed,  7,  8, 
Pointing  out  boundaries.     See  Deed,  9. 
Mistake  in.     See  Deed,  10. 
Held  sufficient.     See  Sheriffs  Deed,  1,  2, 
Galls  in  deed  construed.     See  Bheriff^e  Deed,  4* 
Refierenoe  to  records  for.     See  Sheriff's  Deed,  5* 

Diligence. 

To  obtain  other  employment.     See  Contract,  4, 

In  preparing  to  meet  the   issues..    See  Oontinuanoe,  2. 

Bisdlaimer. 

Right  to  judgment  on.     See   Trespiua  to   Try  Title,  4. 

Dlsoontinnanoe. 

Entry   of.     See  Practice  in   Trial  Court,  1. 

Blseoyered  Peril. 

Person  walking  on  track.     See  Negligence,  9,  10,  1Z~H, 

Dismissal. 

Of  appeal   before  appearance.     See  Practice  on  Appeal,  lU 
Of  suit  for  want  of  prosecution.     See  Limitation,  6, 

Disqualifloation. 

Of  judge  by  holding  mutual  ineusrance  policy.     See  Judge,  1, 

Diyoroe. 

Parties  interested  in  land.     Siee  Intervention,  1. 

Duress. 

Deed   executed  under.     See  Married  Women,   4. 

Easement. 

Must  be  pleaded.     See  Trespass  to  Try  Title,  S, 

Elections. 

For  levy  of  school  tax.     See  Public  Schools,  IS, 

Electric  Wires. 

Injury  to  servant  by.     See  Master  and  Servant,  10,  lU 
Failure  to  insulate.     See  Negligence,  4, 

Eminent  Domain. 

Measure  of  damages  on  condemnation.  See  Da/mages,  H, 
1.  Where  a  railroad  company  in  condemnation  proceedings  has  notice  of  an- 
other and  adiverse  claimant  to  the  land  and  faik  to  make  such  claim- 
ant a  party  to  the  proceedings,  it  pays  the  award  at  its  risk.  A  judg- 
ment of  condemnation  is  not  binding  on  one  not  a  party  to  the 
proceeding.    Storms  v.  Mu^Mfy,  89. 

Error. 

Held  fimdamental.     Sbe  Landlord  and  Tenant,  9. 
See,  generally,  Practice  on  Appeal,  1-12, 

Estates. 

Necessity  for  administration.     See  Administration,  1,  2, 

Confirmation  of  sala     See  Administration,  S. 

Appeal  from   probate  orders.     See  Administration,  4. 

Sale  of  property  by  suxvivot.     See   Community  Property,   2-5. 
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To  deny  authority  of  corporate  officer.     See  Corporation,  2. 
To  deny  name  under  which   it  contracted.     See  Corporations,  3. 
By  receipt  of  rent.    See  Landlord  and  Tenant,  5. 
Improvemente  by  mortgage.     See  Mortgage,  6, 

1.  When  one  has  conveyed  by  deed  specific  property  for  a  valuable  consideration 

and  aftemards  takes  a  deed  ocmveying  to  himself  an  outstanding  title 
to  the  property,  the  l»w  conclusively  presumes  that  the  purchase  wa.a 
made  for  the  vendee,  and  passes  the  title  to  him  the  moment  the  deed 
is  executed.     Lowry  v.  Carter,  488. 

2.  C.  and  wife  executed  a  deed  of  trust  upon  their -homestead  to  secure  the 

purchase  money  of  the  saine;  they  then  Bold  the  homestead  to  L.  and  B., 
with  covenant  of  general  warranty;  the  deed  of  trust  was  foreclosed 
and  the  land  bought  in  by  the  creditor,  who  shortly  thereafter  re- 
ooQveyed  it  to  O.  and  wife,  reserving  a  lien  to  secure  a  part  of  the 
purchase  money;  C.  and  wife  again  sc4d  the  pr(^)erty  to  one  L.  who  as- 
sumed the  debt  due  the  creditor  as  part  of  the  purchase  money.  In 
a  suit  by  L.  and  B.  in  trespass  to  try  title  for  the  property  against  L. 
held,  that  L.  azkd  B.  were  entitled  to  recover.    Id. 

Xrldc&oe. 

As  to  authority  of  agent.     See  Agenoy,  2. 

Property  returned  in  dajnaged  condition.     See  Bailment,  2. 

Refusal   to  hear  objections.     See  BilU   of   Exception,  i. 

Objections  to  deposition.     See  Bills  of  Exception,  6, 

Stating  what  it  was  expected  to  prove.     See  Bills  of  Exception,  7. 

Showing  what  was  excluded.     See  Bills  of  Exception,  8. 

Held  insufficient  as  to  boundary.     See  Boundaries,  i. 

Burden  of  proof  as  to  boundaiy.     See  Boundaries,  2,  9, 

Not  set  forth  in  brief.     See  Briefs,  2,  S,  5. 

Traditions   of   former   flood.      See    Carriers    of   Freight,   S. 

Held  to  show  negligence.     See  Carriers  of  Freight,  4> 

To  isAiow  separate  property.     See  Community  Property,  i. 

Terms  of  former  agreement.     See  Contract,  5. 

Musical  talent  of  injured  child.     See  Damages,  6 

Of  guardian's  right  to  convey.     See  Deed,  2. 

On  issue  of   foi^eny.     See  Deed,   S. 

Recitals   in   conve^'ance.      See  Deed,   10. 

Suppreeeing  deposition.     See  Depositions,  1,  2. 

Interrogatoriee  taken  as  confessed.     See  Depositions,  S. 

Discreditable  acts  of  witness.     See  Impeachment  of  Witness,  X. 

Immaterial  contradiction.     See  Impeachment  of  Witness,  2. 

Stenographer's  notes.     See  Impeachment  of  Witness,  S, 

Gircuinfitan<tial,  charge  upon.     See  Instructions  to  Juries,  11, 

Of  sales  of  liquors.     See  Intoxicating  Liquors,  i. 

Ab  to  person  aggrieved.     See  Intoxicating  Liquors,  8. 

As  to  beer  being  intoxicating.     See  Intoxicating  Liquors,  11, 

Insufficient  to  show  title  by  limitation.     See  Limitation,  9. 

Payment  of  taxes  as.     See  Limitation,  10, 

Insufiicient  to  show  negligence.     See  Negligence,   7. 

Ineufficient  to  support  recoveiy.     See  Negligence,  8,  9, 

Sufficiency  of.     See   New   Trial,   1, 

Newly  discovered.     See  New  Trial,  2,  S. 

Held  to  show  notice.     See  Notice,  1. 

As  to  sufficiency  of  culverts.     Sbe  Railu?ays,  S. 

Of  loss   of   reput^Bution.     See  Slander,   1, 

Proving  substaitoe  of  issue.     See  Varia/noe,  1. 

1.  An  examined  copy  of  the  record  of  an  instrument  improperly  admitted  to 

record  is  not  competent  evidence.  West  v,  Houston  Oil  Co.  of  Texas, 
102. 

2.  An  tmsigned  form  of  a  decree  found  among  the  papers  of  a  guardianship 

in  the  Probate  CJourt,  purporting  to  have  been  rendered  by  the  Probate 
Court,  but  never  entered  on  the  minutes  of  said  court,  would  not  be 
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evidence  that  such'  a  decree  was  rendered  by  the  court.  Tengue  v. 
Swasey,  161. 

3.  It  is  not  error  to  exclude  letters  and  written  agreements  purporting  to 

have  been  written  by  an  agent  in  the  absence  of  evidence  of  their  execu- 
tion, and  that  such  person  was  in  fact  authorized  to  sign  them.  Henry, 
Guardian,  v,   Yaughan,  531. 

4.  Parol  evidence  is  always  admissible  to  prove  the  true  consideration  for 

a  deed,  and  when  property  constitutes  part  of  the  consideration  its 
reasonable  value  may  be  shown.  Mayer  d  Schmidt  v.  Woolen,  327. 
6.  The  tenant  occupying  plaintiff's  premises  could  testify  to  disturbance  of 
his  sleep  by  noise  from  adjacent  stock  pens  as  bearing  on  the  question 
of  their  effect  on  the  value  of  the  property.  Qulf,  (7.  d  8.  F,  Ry,  v. 
Blue,  240. 

6.  In  an  action  to  recover  damages  for  false  representations  inducing  the  mak- 

ing of  a  contract  evidence  that  plaintiff  had  endeavored  to  overreach  or 
oppress  defendant  in  the  transaction  and  of  advice  given  to  defendant 
by  his  attorneys  was  not  material  to  the  issue  and  was  prejudicial  to 
plaintiff.    First  Natl.  Bank  of  Boney  Orove  v,  Baldwin,  244. 

7.  The  issue  being  whether  or  not  a  certain  contract  was  made,  evidence  that 

in  a  different  transaction  plaintiff  exhibited  to  defendant's  agent  a 
forged  abstract  of  title  to  land,  which  land  formed  part  of  the  consider- 
ation for  the  contract,  was  immAterial,  especially  in  the  absence  of 
evidence  that  plaintiff  knew  the  abstract  to  be  forged.  Moody  d  Co. 
V.  Rowland,  413. 

8.  Testimony  as  to  the  reasonable  value  of  land  was  admissible  as  bearing 

on  the  probability  of  an  agreement  claimed  to  have  been  made  with 
reference  thereto,  and  the  price  at  which  it  sold  at  public  auction  was 
not  the  best  evidence.     Horveta  u.  Dunman,  177. 

9.  Evidence  as  to  the  occupations  and  pursuits  of  a  wife  before  marriage  is 

relevant  and  material  as  to  her  previous  health  and  of  her  ability 
to  discharge  the  duties  of  housewife.  Missouri,  K.  d  T.  Ry.  Co.  of 
Texas  v.  Corse,  61. 

10.  In  an  action  for  damages  by  the  death  of  plaintiff's  father,  evidence  that 

their  mother,  who  survived  him,  but  died  before  the  trial,  was  not 
strong  or  healthy,  was  admissible  as  bearing  on  the  loss  by  plaintiffs 
of  the  care  and  nurture  from  their  father  which  might  be  expected 
under  such  conditions.    International  d  O.  Tf.  R.  R.  Co.  v.  McVey,  182. 

11.  The  admission   of  evidence,  over  objection   as  to  its  materiality,   is  not 

ground  for  reversal  where  not  prejudicial  to  the  party  complaining.  Id. 
18.  The  testimony  of  witness  for  defendant  on  a  former  trial  as  contained 
in  the  statement  of  facts  having  been  read  in  evidence,  it  was  within 
the  discretion  of  the  court  to  permit  plaintiffs  to  read,  in  rebuttal, 
from  the  stenographer's  notes,  the  cross-examination  and  re-cross-exam- 
ination of  such  witness.     Id. 

13.  It  being  material  to  determine  at  what  particular  time  in  the  occurrence 

in  question  the  engineer  applied  the  brakes;  testimony  as  to  the  kind 
of  brakes  used  on  the  train  was  relevant  in  connection  with  testimony 
as  to-  the  distance  the  train  ran  after  the  engineer  said  he  applied  the 
brakes  and  the  distance  within  which  the  train  ought  to  have  been 
stopped  by  the  use  of  such  brakes.  International  d  O.  N.  R.  R.  Co.  v, 
Munn,  276. 

14.  Upon  the  issue  of  discovered  peril,  the  statements  of  the  engineer  made  at 

a  different  time  and  place  from  that  of  the  accident,  are  admissible  when 
tending  to  contradict  his  testimony  on  the  trial,  and  the  fact  that  the 
language  used  may  tend  to  prejudice  the  jury,  will  not  render  them 
inadmissible.     Id. 

15.  In  a  suit  for  damage  to  a  shipment  of  cattle  caused  by  rough  handling, 

testimony  that  other  cattle  in  the  same  train,  not  belonging  to  plaintiff, 
were  killed  en  route,  was  competent  to  prove  rough  handling,  and  this 
without  pleading  such  fact.     Southern  Kan.  Ry.   Co.  v.  Bennett,  379. 

16.  A  witness  who  preta  his  information  from  reading  the  market  reports  may 
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twt^jr  as  to  the  market  value  of  cattle  in  a  certain  market  on  a  eertain 
day,  though  he  can  not  testify  to  such  fact  from  information  dmred 
aoWly  from  what  others  told  Mm.    Id, 

17.  A  witness  may  qualify  himself  to  give  an  opinion  as  to  market  value  of  a 
rate  horse  at  the  place  of  destination  of  shipment  though  he  had  never 
seen  a. sale  of  stock  there.     Oulf,  C  d  8.  F,  Ry,  Co.  v.  Prater,  474. 

1$L  Upon  an  iasue  as  to  the  market  value  of  certain  horses  and  mules,  a  live- 
stock journal  published  at  the  place  of  sale,  the  reports  in  which  were 
regularly  made  and  correctly  kept,  was  competent  evidence,  it  was 
not  essential  that  the  editor  should  have  personal  knowledge  of  the 
sales  reported,  nor  that  the  sales  reported  should  be  of  mules  and  horses 
of  the  precise  age,  character  and  condition  of  those  in  controversy; 
it  was  sulBcioit  if  from  the  general  class  reported  the  jury  could  deduce 
the  value  of  the  animals  in  controversy.    Bullard  v.  Stewart,  50. 

1^  One  having  knowledge  of  the  fact  may  testify  that  land  described  in  the 
pHition  is  embraced  in  that  described  in  a  judgment  introduced  in  evi- 
deutce,  though  not  quali^ring  as  an  expert  surveyor.  Henry  v.  Red 
M  «frr  Lmmh.  Co.,  180. 

90l  Objif^iotts  to  hypothetical  questions  and  the  answers  thereto,  on  the 
ground  that  man^  facts  were  assumed  which  no  evidence  tended  to 
supports  should,  it  seems,  point  out  the  particular  facts  claimed  to 
be  imnioperly  assumed.    Rogers  o.   Jfextco   (7.   Bk,   Co.,  475. 

SK  An  hypothetical  question  assuming  the  details  of  medical  services  rendered 
and  asking  an  opinion  as  to  the  value,  though  not  entirely  accurate 
with  respect  to  Uie  facts  supported  by  the  evidence,  is  held  sufficient  in 
substance  to  warrant  the  admission  of  the  opinions  of  the  witnesses 
therecsL    /dL 

Si.  An  e\|^rl  physician  is  qualified  to  give  his  opinion  as  to  the  value  of 
medical  serriees  rendered  by  him.    Id. 

iX  In  a  suit  for  personal  injuries  it  was  not  error  to  permit  the  attending 
ph\->^ician  to  testify  to  statements  by  the  injured  party  shortly  after  the 
ir  MITT  as  to  what  part  of  her  body  hurt  her  most,  in  reply  to  a  question 
by  him.    IhihUm  Gas  rf  Elec^  Co.  r.  Frueicr,  288. 

S4«  In  a  suit  for  personal  injuries  caused  by  a  runaway  team,  it  was  not  error 
to  pemut  a  witness  who  saw  the  occurrence  to  testify  as  to  what 
caused  the  horses  to  run  away.    Id. 

25k  Staten^nts  made  at  the  time  of  the  accident  by  parties  present  as  to  the 
defective  condition  of  the  tool  used  by  the  injured  party,  were  res 
g^tae  and  admissible  in  evidence.    £fl.  Louit  8.  IP.  Ry.  Co.  of  Temu  v. 

2^  Tt^i^tinH^ny  of  a  witness  that  the  injured  party  suffered  more  or  less  pain 
all  the  tin>^  is  admissible  when  the  fticts  upon  which  the  opinion  is 
ba«ed.  are  given.    Id. 

37.  In  a  suit  by  an  heir  to  subject  property  in  the  hands  of  defendant  to  the 
pavntent  of  her  claim  the  testimony  of  defendant  as  to  statements  or  the 
aKk^nee  of  staten>ents  by  plaintifTs  ancestor,  is  inoompetent.     Tymm  9, 

2$.  The  statute  prohibiting  a  party  to  a  suit  to  testify  as  to  statements  of 
a  deceased  person  can  not  by  construction  be  extended  to  actions  by  or 
a^inst  corporations.     San  Anfonio  Light  Pub.  Co.  o.  Jfoorv,  259. 

29.  Self'^rving  statements  of  a  plaintiff  made  to  a  third  party  in  the  absence 

of  the  defendant  are  not  competent  evidence,  and  the  fact  that  the 
evidence  in  the  case  is  evenly  balanced  does  not  change  the  rule  or  allow 
the  plaintiff  to  strengthen  his  case  bv  proving  them.  Rahb  r.  QoodnA 
4  i?oi,  541.  ^ 

30.  In  a  suit  for  the  possession  of  a  number  of  various  articles  eonstitnting  a 

\irell-boring  outfit,  it  having  been  shown  that  the  enumeratloa  and 
description  of  said  articles  as  contained  in  the  petition  was  furnished  to 
his  counsel  by  the  plaintiff  from  a  list  which  the  plaintiff  knew  to  he 
correct,  it  was  not  error  to  permit  the  plaintiff  to  refer  to  said  petition 
to  refresh  his  memory  as  to  said  aitides^     Hammitmd  «.  Otdber,  232. 
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Eridenee — Continued. 

31.  Only  the  precise  objection  to  evidence  as  sliown  by  the  record  will  be 

considered  on  appeal.    Id. 

32.  The  statement  of  a  third  party  a&  to  his  ownership  of  the  property  in  con- 

troversy, made  in  the  absence  of  the  plaintiff  and  without  authority 
from  him,  is  not  admissible  in  evidence  against  the  plaintiff.  Id, 
83.  In  a  suit  for  personal  injuries  it  was  proper  to  permit  counsel  for  de- 
fendant on  cross-examination  to  ask  a  doctor  who  testified  for  plaintiff 
if  he  had  not  testified  in  many  personal  injury  cases  brought  by  the 
same  attorneys  who  represented  the  plaintiff  in  this  case,  and  whether 
or  not  his  fees  were  dependent  upon  a  recovery.  Horton  v,  Houston  d 
T.  C.  Ry,  Co.,  639. 

Sxeoutlon. 

Enjoining   sale  under.     See  Injunction,  IS. 

Credit  on  alias.     See  Sherif'a  Bale,  2. 

Levy  on  undivided  interest.     See  Sheriffs  Sale,  S. 

Sxeontor. 

Action  against.     See  Jurisdiction  of  Probate  Court,  !• 
Acting  as  trustee.     See  ^^ills,  4. 

Exemplary  Damages. 

Where  actual  are  not  recovered.     Slee  Damages,  1, 
Unauthorized  act  of  agent.     See  Damages,  2 


Opinion  as  to  location  of  land.     See  Evidence,  19* 
Value  of  medical  services.     See  Ewdenoe,  22. 

Talae  BepresentatioiLS. 

Promises  as  to  the  future.     See  Fraud,  1,  2. 

Mere  failure  to  disclose.     See  Fraud,  2. 

Ab  to  value  of  property.     See  Fraud,  S. 

By  one  in  position  of  trust.     See  Fraud,  S. 

Ab  to  value  of  land  exchanged.     See  Specific  Performance,  S,  t,  6, 

Opinion  as  to  value.    Sfee  Vendor  and  Purchaser,  J^. 

Tallow  Servant. 

Operating  train-.     See  Master  and  Servant,  12,  Ik,  15,  16. 
Same  grade  of  employment.    See  Master  and  Servant,  Uf. 

niing. 

.    Of  exceptions  in  trial  court.     See  Bills  of  Exception,  2. 

Findings. 

1.  When  an  appellant  has  failed  to  except  to  the  findings  of  fact  by  the 
trial  judge  he  can  not  complain  of  the  same  on  appeal.  Smith  v.  Ernest, 
247. 

Tire. 

Liability  of  railway  for.     See  Instructions  to  Juries,  20. 

Flag  Station. 

Selling  ticket  to.     See  Carriers  of  Passengers,  IS. 

Flood. 

Injury  to  freight  by.     See  Carriers  of  Freight,  S,  4. 
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Voreolofure. 

In  receivenhip  prooeedings.    See  Appeal,  1, 

By  foreign   corporation.     See   Foreign  Corporaiiony  1, 

Of  lien  on  homestead.     See  Homestead,  2, 

Value  of  property.  See  Pleading,  6. 
1.  Out  of  a  tract  of  land  incumbered  by  mortgage  the  children  conveyed  to 
the  surviving  widow  a  certain  nunU)er  of  acres  in  severalty  in  consider- 
ation of  her  releasing  her  homestead  claim  to  the  remainder  of  the  land. 
In  a  suit  by  the  creditor  to  foreclose  the  mortgage  H  was  error  to 
charge  the  portion  of  the  laud  relinquished  to  the  children  with  the 
debt,  and  exempt  that  set  aside  to  the  widow,  in  the  absence  of  evidence 
that  the  children  had  assumed  the  payment  of  the  mortgage  debt. 
Adams  v,  BarteU,  350. 

forfeiture. 

By  failure  to  occupy  land.     See  School  Land,  10, 

7orgery* 

Evidence  on   issue.     See  Deed,  S. 

Fright 

Of  passenger  by  attack  of  mob.    See  Carriers  of  Passengers,  6. 
Duty  to  avoid  producing.     See  Negligence,  17. 

Foreign  Corporation. 

1.  In  a  suit  by  a  foreign  corporation  to  foreclose  a  vendor's  lien  and  to 
recover  upon  a  note  executed  by  a  citizen  of  this  State  it  is  not  neces- 
sary for  tlie  corporation  to  allege  and  prove  that  it  had  a  permit  to  do 
business  in  this  State,  the  ownership  of  the  note  does  not  necessarily 
involve  doing  business  in  the  State.  Brown  v.  Ouarantee  8av.  L.  i 
Inv.  Co.,  206. 

Frand. 

Parol  gift  of  chattels.    See  Contract,  IS. 

Annulling  deed  procured  by.     See  Deed,  11,  12, 

Mutual  attempts  to  overreadi.     See  Evidence,  6, 

Agent  as   joint  purchaser.     See  Rescission,   i-^. 

In  exchange  of  land.     See  Specific  Performance,  S,  k,  5. 

In  obtaining  judgment.     See  Wills,  2, 

1.  Fraudulent  representations  which  will  avoid  a  contract  may  consist  in 

false  statements  as  to  existing  facts  or  promises  as  to  the  future  not 
intended  to  be  performed.     Sooggin  v.  Mason,  480. 

2.  Reviewing  the  facts  attending  the  purchase  of  goods  by  a  merchant  in 

failing  circumstances,  but  who  made  no  .representations  to  the  seller 
as  to  his  condition,  the  evidence  is  held  to  require  the  submission  to 
the  jury  of  the  issue  as  to  fraud  by  such  purchaser  in  failing  to  dis- 
close his  insolvency  and  buying  without  intending  to  pay.  Slayden 
'Kirksey  Woolen  Mills  v.  Weber,  433. 

3.  Statements  of  value  made  by  the  owner  of  property  are  held,  as  a  general 

rule,  to  be  merely  expressions  of  opinion  and  not  binding.  But  when  such 
statements  are  made  by  one  occupying  a  position  of  trust  or  confidence, 
or  by  one  party  to  a  sale  who  assumes  to  have  special  knowledge 
of  the  value  of  the  property,  in  regard  to  which  the  other,  being 
known  to  be  ignorant,  trusts  entirely  to  the  good  faith  of  the  former, 
it  is  proper  to  consider  such  representations  as  representations  of 
fact.^    Riggins^  v.    Trickey,    569. 

4.  In  a  suit  by  a  principal  to  cancel  a  deed  to  land  fraudulently  obtained  from 

him  by  his  agent  and  to  recover  the  land,  a  judgment  against  a  vendee 
of  the  agent  for  the  value  of  the  land  is  improper  when  the  land  is 
lost  to  the  owner  by  no  fault  of  the  vende&    Storms  v.  Mundy,  88. 

Fundamental  Error. 

In  refusing  to  render  judgment.     See  Landlord  and  Tenant,  9, 
Costs  on  appeal.     See  Practice  on  Appeal,  1. 
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Gamlslimeiit. 

Judgmenfc  for  intervener.  See  Intervention,  2. 
1.  The  provisions  of  chapter  CIX  of  the  general  laws  of  lfK>3  apply  to  mutual 
insruranoe  oompaniee  organized  under  laws  in  force  previous  to  that 
time  as  well  as  to  such  companies  as  have  been  organized  under  that 
law,  and  the  securities  deposited  by  such  companies  with  the  State/ 
Treasurer  are  subject  to  garnishment.  Rohbins,  garnishee,  v,  Midkiff, 
272. 

General  Denial. 

Effect  of.     See  Pleading,  8-10. 

Gift. 

Of  chattels  by  parol.     See  Contract,  IS, 

By  husband  to  wife.     See  Wife's  Separate  Property,  1, 

Oood  Paltli. 

PoBsessioa  of  land  in.     See  Improvements,  1,  2, 

Of  purchaaer  imder  option  contract.     See  Innocent  Purchaser,  1. 

Guardians. 

Unsigned  form  Off  decree.     See  Evidence,  2. 

1.  The  provision  of  the  statute  requiring  a  report  of  a  sale  by  a  guardian  to 

be  recorded  is  directory,  and  an  unrecorded  report  filed  among  the 
papers  of  the  case  is  admissible  in  evidence  ae  one  of  a  series  of  acts 
necessary  to  the  validity  of  the  sale.     Teague  v.  Sioasey,  151. 

2.  By  the  provisions  of  the  Revised  Statutes  all  probate  orders  and  decrees 

must  be  entered  upon  the  records  of  the  court  at  the  term  at  which 
they  are  made,  and  unless  so  recorded  they  are  nullities.     Id. 

3.  It  is  statutory  that  an  order  of  sale  by  the  court  is  necessary  to  the 

validity  of  a  sale  of  land  by  an  administrator  or  guardian,  and  such, 
order  can  only  be  proven  by  the  record  entry.     Id. 

4.  To  constitute  a  valid  sale  of  land  by  a  guardian  it  must  be  shown,  among 

other  things,  that  there  was  an  application  for  the  sale  and  an  order 
of  sale  duly  made  and  entered  of  record.    Id. 
6.  A  deed  by  a  guardian  is  of  no  effect  in  the  absence  of  evidence  of  an  order 
of  the  Probate  Court  directing  the  guardian  to  sell  the  land,  or  of  a 
sale  and  confirmation  thereof.    Rippy  v.  Harlow,  52. 

Guardian's  Deed. 

Presumptions  in  favor  of.    See  Deed,  2. 

(Conveyance  valid  as  survivor's  deed.     See  Community  Property,  S-5. 

Harmless  Error. 

Instruction  as  to  improper  ailment.     See  Argument  q^  Counsel,  1. 
Failure  to  fthow  injury.    See  Bills  of  Exception,  5,  6,  7. 
As  to  facts  appearing  of  record.     See  Continuance,  1. 
In  sustaining  exception  to  petition.     See  Deed,  12. 
Proof   not    prejudicial.      See    Evidence,    11. 
Charge  held  to  be.     See  Instructions  to  Juries,  2S,  25. 
Pleading  as  evidence.     See  Mandamus,  4* 
Where  prejudice  is  not  shown.     See  Practice  on  Appeal,  9. 
Other  proofs  of  same  fact.     See  Practice  on  Appeal,  10. 
Shown  by  verdict.    See  Practice  on  Appeal,  12. 

Heirs. 

Assuming  debt  of  ancestor.     See  Contract,  7. 
Patent  issued  to.     See  Patent,  1. 
1.  An  heir  is  liable  for  the  debts  of  his  ancestor  only  to  the  extent  of  the 
property  received  from  such  ancestor.     Tyson  v.  Oass,  164. 
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Hlffhwayi. 

Land  bounded  upon.    See  Deed,  7,  8. 
Ch«ng«e  in  public  road.     See  PuhUo  Road,  1, 
Rights  of  abutting  owner.     See  Street,  1. 

Honettead. 

Deed   intended  as  mortgage.     See   Mortgage,   4. 
Action  to  cancel  conveyance  of.     See  Parties,  1. 

1.  A  widow  may  mortgage  her  homestead.    Adams  v.  BarteU,  349. 

2.  In  a  suit  to  foreclose  a  lien  upon  the  homestead,  the  wife  is  not  a  necessary 

party  when  her  homestead  right  could  not  defeat  the  foreclosure.  Id, 
8.  The  wife's  joinder  in  a  conveyance  of  the  homestead  was  obtained  by  repre- 
sentations to  her  by  the  husband  that  the  consideration  was,  as  recited 
in  the  deed,  partly  a  cash  payment,  and  that  this  would  be  used  in  the 
purchase  of  another  home.  Held,  that  the  consummation  of  the  trans- 
action by  the  husband's  delivery  of  such  deed  to  the  grantee  on  consid- 
eration, instead  of  settlement  of  an  existing  debt  was  a  departure  from 
the  contract  to  which  the  wife  agreed,  and  the  conveyance  was  sus- 
tainable only  in  case  the  grantee  acted  innocently  and  in  good  faith. 
Booggin  v.  Mason,  480. 
4.  Notice  may  be  inferred  from  circumetanoes  which  would  put  the  person 
on  inquiry,  and  the  fact  that  the  purchaser  consummated  the  trans- 
action for  a  consideration  different  from  that  recited  and  that  the  deed 
was  prepared  by  him  with  such  false  recital  of  a  cash  consideration  was 
sufficient  to  support  a  finding  against  him  on  the  issue  of  good  faith.  Id. 
6.  In  the  opinion  of  Chief  Justice  Fisher,  a  purchaser  of  the  homestead  in 
consideration  of  a  preexisting  debt  from  the  grantor  is  not  an  innocent 
purchaser  for  value  nor  entitled  as  such  to  defeat  the  wife's  action 
to  set  aside  the  conveyance  because  her  joinder  in  an  acknowledgment 
thereof  was  obtained  by  fraud  practiced  on  her  by  her  husband.    Id, 

Hntband  and  Wife.  • 

Property  acquired  during  marriage.    See  Community  Property,  1. 
Sale  of  property  by  survivor.     See  Community  Property,  2-4- 
Changes  in  form  of  property.     See  Community  Property,  5. 
Charges  against  community  estate.     See  Community  Property,  6, 
Value  of  wife's  services.     See  EiAdence,  9. 
Parties  in  suit  for  foreclosure.     See  Homestead,  2. 
Deed   obtained   by   fraud.     See   Homestead,  S. 
Judgment  against  wife.     See  Married  Women,  1. 
Suit  to  cancel  conveyance  of  homestead.     See  Parties,  i. 
Conveyance  to  wife.     See  Wife*s  Separate  Property,  1. 
Notes  payable  to  both.     See  Wife's  Separate  Property,  2. 
Conversion  of  wife's  estate.     See  Wife's  Separate  Property,  S, 

Hypothetical  Question. 

Objections  to.     See  Evidence^  20. 
Held  sufficient.     See  Evidence,  21. 

Impeachment  of  Witnen 

By  notes  of  previous  testimony.     See  Emdence,  12. 
By  showing  former  statement.     See   Evidence,  if. 

1.  A  witness  in  a  civil  suit  can  not  be  discredited  or  impeached  by  requiring 

him  to  testify  to  discreditable  acts  on  his  part  having  no  material 
bearing  upon  the  issues  involved  in  the  case.  Moody  A  Co.  v.  Rowland, 
413. 

2.  The  credibility  of  a  witness  can  not  be  impeached  by  showing  that  he  has 

made  contradictory  statements  about  immaterial  and  collateral  mat- 
ters.   Prexcitt  v.  Southtcestem  Telephone  Co.,  123. 

3.  A  transcript  of  an  official  stenographer's  notes  of  the  testimony  taken  upon 

a  former  trial  is  not  competent  evidence  of  the  testimony  of  the  witnesses 
upon  such  trial,  and  he  can  not  be  contradicted  thereby.    Id, 
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ZnipiroToiiiciits. 

Made  by  mortgagee.     See  Mortgage,  6, 

On  parol  sale  of  land.    See  Specific  Performance,  1, 

1.  In  order  to  constitute  a  person  a  possessor  of  land  in  good  faith  he  must 

not  only  believe  that  he  is  the  true  owner,  but  he  must  be  ignorant  that 
his  title  is  contested  by  any  one  claiming  a  better  title.  The  value  of 
improvements  made  after  suit  filed  can  not  be  recovered.  Fellers  v. 
McFatter,  335. 

2.  One  who  improves  land  after  notice  of  the  existence  of  a  joint  owner  and 

his  adverse  interest  in  the  land,  can  not  claim  that  such  improvements 
were  made  in  good  faith  and  thus  offset  the  value  of  such  improvements 
against  the  value  of  the  use  and  occupation.  Ingram  v.  Winters, 
392. 

3.  In  the  absence  of  proof  that  improvements  made  by  a  cotenant  have  en- 

hanced the  value  of  premises  he  is  not  entitled  to  credit  for  the  same 
and  is  liable  for  one-haJf  the  revenues  from  the  premises.    Id. 

Indemnity. 

Between  Sureties.     See  Surety,  1. 

Independent  Ezecntor. 

Action  against.     See  Jurisdiction  of  Probate  Court,  1. 

Injnnotion. 

Against  County  Court  judgment.    See  Jurisdiction  of  District  Court,  1,  2. 

Against  enforcement  of  judgment.     See  Venue,  1. 

To  restrain  collection  of  purchase  money.     See  Warranty,  8,  9. 

1.  A  writ  of  injunction,  sued  out  by  a  stranger  to  the  judgment,  to  restrain 

an  execution  sale,  is  returnable  to  the  county  in  which  the  property 
levied  on  is  situated  when  the  validity  of  tbe  judgment  itself  is  not 
attacked.     Seeligson  v,  Oifford,  566. 

2.  In  an  action  by  a  husband  and  his  wife  to  enjoin  an  execution  issued  on 

a  judgment  rendered  against  the  wife  as  surety  on  a  sequestration 
replevy  bond  and  to  annul  said  judgment  as  to  the  wife,  pleadings  con- 
sidered, and  held  to  be  a  direct  and  not  a  collateral  attack  on  said 
judgment.     Lane  v.  Moon,  625. 

3.  Article  2991,  Revised  Statutes,  of  1895,  which  inhibits  an  injunction  to  stay 

execution  upon  any  valid  and  subsisting  judgment  after  the  expiration 
of  one  year  from  its  rendition,  unless,  etc.,  has  no  application  to  an 
action  brought  upon  equitable  grounds  to  vacate  a  judgment  and 
enjoin  its  execution.  The  period  of  time  within  which  such  action  must 
be  brought  is  determined  by  article  3358.    Id. 

Injuries  Besnlting  in  Death. 

Recovery  for.     Slee  Damages,  15-18. 

lanooent  Pnrchaier. 

Parol  gift  of  chattels.     See  Contract,  13. 
Under  conveyance  obtained  by  fraud.     See  Homestead,  5,  4,  5. 
1.  One  who  exercises  the  right  to  purchase  land  under  a  valid  option  to  do  so 
after  notice  of  an  adverse  claim  can  not  claim  the  rights  of  a  bona  fide 
purchaser.     Storms  v.  Mundy,  89. 

Insolvency. 

Failure  to  disclose.     See  Fraud,  2. 

Inspection. 

Of  tools  by  employee.     See  Master  and  Servant,  4* 

Instmctlons  to  Juries. 

Identifying  charge  complained  of.     See  Assignment  of  Error,  S. 

As  to  prima  facie  case.     See  Bailment,  2. 

As  to  d^ree  of  care.     See  Carriers  of  Passengers,  5,  8. 
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Zttftmotioiit  to  Jruit*— Continued. 

Aa  to  contributory  negligence.       Sec  Carriers  of  Paseengera,  9. 

Refusal  of  special  charges.     See  Cases  lAmiied,  etc.,  1, 

On   injury  by   defectiv-e   sidewalk.     See   Cities^  1. 

Submitting   question    of    intent   of   contract.      See    Contract,   12. 

On  damages  by  personal  injury.     See  Damages^  7,  9, 

On  eiTe<'t  of  recitals  in  conveyance.     See  Deed,  10. 

On  negligence  and  contributory  negligence.     See  Master  and  Servant^  1* 

On  discovered  peril.     See  Negligence,  11,  12. 

Presumption  of  correctness.     See  Practice  on  Appeal,  6. 

As  to  reasonable  time.     See  Question  of  Fact,  1. 

As  to  effect  of  railway  culverts.     See  Railtrays,  4. 

In  absence  of  statement.     See  Statement  of  Facts,  1. 

1.  The  giving  of  a  peremptory  instruction  orally,  is  not  necessarily  reversible 

error.     Mc Allen  v.  Alonzo,  450. 

2.  Under  article  1316,  Revised  Statutes,  as  amended  by  the  Act  of  1903,  page 

56,  it  is  obligatory  upon  a  county  judge  to  prepare  and  deliver  a  charge 
in  writing  covering  the  law  of  a  case  tried  before  him,  in  the  absence 
of  an  express  waiver  by  the  parties.  Sharman  v.  Neweom  d  Johnston, 
111. 

3.  A  charge  which  covers  the  issues  made  by  the  evidence  may  properly  ignore 

those  on  which  there  is  no  proof.     Horvets  v.  Dunman,  177. 

4.  In  a  suit  for  damages  for  the  conversion  of  property  where  defendant's 

pleadings  did  not  allege  that  the  property  in  queS'tion  was  delivered  to 
defendant  by  plaintiff's  agent,  and  there  was  no  evidence  of  the  fact, 
it  was  error  to  submit  such  issue  to  the  jury.  Nash  v.  Noble,  369. 
6.  It  was  not  error  to  refuse  a  charge  based  upon  the  existence  of  a  partner- 
ship and  submitting  certain  offsets  claimed  by  defendant  when  such 
charge  was  not  warranted  by  the  evidence.     Stewart  v.  Smallicood,  467. 

6.  In  a  suit  against  a  telephone  company  for  delay  in  delivering  a  death  mes- 

sage, the  evidence  being  undisputed  that  plaintiff  could  and  would  have 
reached  his  mother  before  her  death  if  the  message  had  been  promptly 
delivered,  it  w^as  error  to  submit  such  issue  to  the  jury.  And  so  wiUi 
regard  to  the  fact  that  plaintiff  suffered  m^ital  distress.  Preivitt  v. 
Southwestern  Telephone  Co.,  124. 

7.  Where  there  are  two  or  more  defendants  a  charge  which  instructs  the  jury 

that  in  the  event  they  find  against  both  defendants  to  find  in  favor  of 
one  over  against  the  other,  is  not  objectionable  as  intimating  the  opinion 
of  the  judge.     San  Antonio  Gas  rf  E.  Co.  v.  Badders,  559. 

8.  Instruction   held   properly  refused,  because  assuming  that  the  place  fur- 

nished for  plaintiff  to  perform  his  work  was  reasonably  safe.  Houston 
d  T.  C.  Ry.  Co.  V.  Grych.  439. 

9.  It  was  no  ground  for  reversal  that  the  court's  chaise,  which  properly  pre- 

sented the  issues  involved,  was  prepared  by  counsel  for  the  successful 
plaintiff.     Id. 

10.  In  a  suit  by  a  passenger  upon  a  street  car  for  personal  injuries  received 

in  an  effort  to  avoid  apparent  danger  from  collision  with  a  locomotive, 
charge  considered,  and  held  to  be  upon  the  weight  of  evidence.  Horton 
V.  Houston  d  T.  C.  Ry.  Co.,  639. 

11.  A  trial  court  may  properly  charge  the  jury  that  aji  issue  may  be  established 

by  circumstantial  as  well  as  by  direct  evidence  when  the  situation 
calls  for  such  charge,  provided  the  charge  does  not  call  attention  to 
particular  circumstances  or  express  an  opinion  as  to  their  weight. 
International  d  G.  N.  R.  R.  Co.  v.  Munn,  276. 

12.  It  is  not  error  to  refuse  to  give  special  charges  which  are  already  given 

in  substance  in  the  main  charge.  St.  Louis  S.  W.  Ry.  Co.  of  Texas  v. 
Schuler,  356. 

13.  WTiere,  upon  an  issue  of  contributory  negligence,  the  court  in  its  chaige 

fully  covered  the  facts,  it  was  not  error  to  refuse  a  special  charge  re- 
peating the  submission.     Houston  L.  d  P.  Co.  v.  Hooper,  257. 

14.  An  appellant  can  not  complain   of  an  error  in  the  charge  of  the  court 

when  such  error  was  invited  by  a  special  charge  request^  by  him.  Chi- 
cago,  R.  I,  d  P.  Ry.  Co.  v.  'Stilwell,  647. 
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Instmctlons  to  Juries — Contintied. 

15.  Where  special  charges  are  requested  and  the  action  of  the  court  is  not 
noted  thereon  nor  signed  by  the  judge,  such  charges  can  not  be  con- 
sidered on  appeal.  A  notation  in  the  margin  of  the  transcript  "charges 
given"  and  "charges  refused"  is  not  sufficient  although  both  parties 
treat  su<.'h  notation  as  correct.  International  d  Q,  N.  R.  R.  Co,  v. 
Hall,  493. 

IC.  When  the  court  in  its  main  charge  submits  defendant's  defenses  conjunc- 
tively and  the  defendant  desires  the  same  submitted  disjunctively,  it 
must  request  a  special  charge  curing  the  omission.  Texas  d  P.  Ry.  Co, 
V.  Patterson,  292. 

17.  Wherein  a  suit  against  a  city  for  personal  injuries  caused  by  a  defective 

sidewalk  tlie  court  charged  fully  on  contributory  negligence  and  the 
defendant  desired  a  particular  phase  of  contributory  negligence  submit- 
ted to  tlie  jury  it  should  have  requested  a  special  chaige  submitting 
such  issue  and  stating  a  correct  proposition  of  law.  City  of  Clehume  v. 
Elder,  399. 

18.  Where   a   pleader,    in    pleading   contributory   negligence,    pleads   conjunc- 

tively all  the  acts  relied  on  to  constitute  such  negligence,  and  the  court 
in  submitting  the  issue  uses  the  language  of  the  pleading,  it  is  the 
duty  of  the  party  alleging  contributory  negligence  to  request  a  charge 
submitting  the  supposed  acts  of  negligence  disjunctively,  if  he  relies 
on  any  one  of  said  acts  as  constituting  contributory  negligence.  Gal- 
veston, H.  d  8.  A.  Ry.  Co.  v.  Mohrmann,  1. 

19.  In  an  action  for  damages  by  false  representations  alleged  to  have  been 

made  by  defendant  and  his  agent  in  procuring  the  contract,  it  was  error 
to  charge  the  jury  that  plaintiff  must  show  such  representations  by 
defendant  and  his  agent;  making  them  by  either  was  sufficient.  First 
Natl.  Bk.  of  Honey  Orove  v.  Baldwin,  244. 

20.  The  jury  having  been  properly  instructed  as  to  what  proof  would  establish 

a  prima  facie  case  of  negligence  against  a  railway  company  setting  out 
fire  by  sparks  from  its  engines,  it  was  not  error  to  plaintifTs  prejudice 
to  charge  that  the  burden  of  proving  negligence  by  a  preponderance  of 
the  evidence  was  upon  him.  Womack  d  Sturgis  v,  Intematiowil  d  0.  N. 
R.  R.  Co.,  243. 

21.  Requested  instructions  on  damage  to  land  by  overflow  held  properly  refused 

because  embraced,  in  substance,  in  the  charge  given.  Missouri,  K.  d  T, 
Ry.  Co.  of  Texas  v.  Merritt,  130. 

22.  An  instruction  permitting  recovery  for  injury  to  land  proximately  caused 

by  the  digging  of  a  ditch,  was  not  erroneous  for  failing  to  limit  recovery 
to  injuries  caused  by  diversion  of  water  by  such  ditch,  which  was 
remote  from  plaintiff's  land  and  capable  of  injury  thereto  only  by  diver- 
sion of  water  upon  it.     Id. 

23.  A  charge  which  permits  the  jury  to  find  against  a  defendant  as  to  cer- 

tain interest  in  the  land  in  controversy  only  in  the  event  they  find  that  a 
codefendant  was  interested  in  the  same,  could  not  have  prejudiced  such 
defendant  when  his  said  codefendant  had  disclaimed  all  interest,  and  the 
verdict  of  the  jury  was  against  the  defendant  for  the  entire  property. 
London  v.  Crow,   190. 

24.  Where  the  evidence  was  undisputed  that  the  vehicles  in  controversy  were 

second-hand,  a  charge  that  the  jury,  in  determining  the  value  of  the 
vehicles,  might  take  into  consideration  whether  they  were  new  or  second- 
hand, could  not  have  been  understood  as  meaning  more  than  that  the 
jury  should  take  into  consideration  the  fact  that  the  property  was 
second-hand,  and  not  new.    Texas  d  P,  Ry.  Co,  v.  Wilson  Hack  Line,  39. 

26.  An  instruction  that  plaintiff  could  recover  only  such  damages  as  persons 
of  "ordinary  prudence"  would  have  suffered,  though  incorrect,  was 
harmless,  when  the  evidence  raised  no  question  as  to  plaintiff  being 
such  a  person,  and  the  verdict,  which  was  for  defendant,  was  evidently 
upon  other  issues.     Cluck  v.  Houston  d  T.  C.  R.  R.  Co.,  112. 

26.  In  a  suit  for  personal  injuries  received  while  alighting  from  a  passenger 
train,  the  charge  of  the  court  and  the  charges  given  at  the  request  of 
the  defendant  considered,  and  held  not  subject  to  the  objection  that  the 
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charge  omitted  a  certain  pliaae  of  contribntoiy  negligence  relied  on  liy 
defendant.     Missouri,  K,  is  T.  Ry.  Co,  of  Texas  v.  Corse,  60. 

27.  Where  the  plaintiff  alleged  two  grounds  of  negligence,  but  introduced  evi- 

dence as  to  only  one,  it  will  be  presumed  that  the  charge  of  the  ooort 
upon  the  issue  of  negligence  was  understood  by  the  jury  to  refer  to  the 
iseue  as  to  which  evidence  was  introduced.  Texas  d  P.  Ry.  Co.  o. 
Beezley,  108. 

28.  Where  the  issue  was  whether  or  not  a  certain  contract  permittinig  the 

cutting  of  timber  on  plaintiff's  land  had  been  abandoned,  and  if  ea, 
when;  and  the  defendant  introduced  in  evidence  a  notice  in  writing  from 
the  plaintiff  dated  November  16,  1005,  in  which  it  was  stated  that  the 
said  contract  ''is  hereby  declared  terminated,"  it  was  not  error,  as  upon 
the  weight  of  the  evidence,  for  the  court  to  charge  the  jury  that  if  the 
plaintiff  did  not  ccmsider  the  contract  abandoned  until  he  executed  said 
notice,  to  find  for  the  defendant.  Darst  v.  Devini,  311. 
20.  When  the  court  gives  a  special  charge  at  the  request  of  plaintiff  directing 
the  attention  of  the  jury  to  a  particular  part  of  the  evidence,  the 
plaintiff  can  not  complain  if  the  court  gives  a  charge  requested  by  de- 
fendant directing  the  attention  of  the  iury  to  the  same  evidence.    Id. 

Insurance. 

Disqualification  by  holding  policy.     See  Judge,  1. 

ZnniTanee,  Aeoldent. 

1.  In  a  suit  upon  an  accident  insurance  policy  where  the  petition  allied  that 

the  insured  was  intentionally  killed  by  a  third  party,  and  the  policy 
provided  that  where  the  injury  resulted  from  the  intentional  act  of 
the  insured  or  any  other  person,  the  amount  payable  should  be  one-tenth 
of  the  amount  which  otherwise  would  be  payable  under  the  policy, 
the  beneficiary  was  entitled  to  recover  only  one- tenth  of  the  principal 
sum  ($500)  and  a  plea  to  the  jurisdiction  of  the  County  Court  should 
have  been  sustained.     Continental  Casualty  Co.  v.  Morris,  394. 

2.  The  word  ''injury,"  as  used  in  said  policy,  includes  fatal  as  well  as  non- 

fatal  injuries.    Id. 

Insurance  Companiei. 

Deposit  of  security.     See  Garnishment,  1. 

Interest. 

Not  recoverable  on  penalty.     See  Intoxicating  Liquors,  15. 

Held  unlawful.     See  Usury,  1. 

Judgment  on  covenant  of  warranty.     See  "Warranty,  S. 

Interlocutory  Order. 

Appeal  in  receivership  proceedings.    See  Appeal,  1. 

Intervention. 

1.  In  an  action  for  divorce  and  for  partition  of  land  between  plaintiff  and 

defendant,  others  claiming  an  intereat  in  the  lands  sought  to  be  par- 
titioned should  be  permitted  to  intervene  in  that  branch  of  the  case. 
Weaver  v.   Manley,   133. 

2.  B.,  a  judgment  creditor  of  M.,  sued  out  a  writ  of  garnishment  to  S.,  a 

nonresident  of  the  county  from  which  the  garnishment  issued;  8. 
answered  admitting  a  small  indebtedness,  and  pending  the  preparation 
and  filing  by  B.  of  the  papers  in  the  county  in  which  S.  resided  for  the 
purpose  of  contesting  said  answer,  A.  was  permitted  by  the  court 
in  which  the  gamish'ment  was  pending  to  intervene  in  the  garnish- 
ment proceedings  without  notice  to  either  the  judgmoit  creditor  or 
the  garnishee,  and  judgment  waa  rendered  without  notice  to  said 
parties  in  favor  of  the  intervener  against  both  the  judgment  creditor 
and  the  garnishee  for  the  amount  which  the  garnishee  admitted  in  his 
answer  o^'ing  the  judgment  debtor.    Held,  thsS  while  ordinarily  nartiea 
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must  take  notice  of  an  order  of  the  court  permitting  an  intervention, 
under  the  facts  of  this  case  the  judgment  creditor  was  not  guilty  of 
inexcusable  neglect  in  the  prosecution  of  his  suit  and  it  was  error  for 
the  County  Ck>urt  to  dismiss  his  writ  of  certiorari.  Butler  Paper  Co,  v. 
Scarff  d  O'Conner,  690. 

Invited  Error. 

By  charges  requested.     See  Instructions  to  Juries,  H. 

Irrigation. 

Agreement  to  furnish  water.     See  Contract,  10, 

Intozioating  Liquort. 

1.  Where  a  sheriff  without  writ  or  other  lawful  process  seizes  whiskey  in 

a  local  option  district,  in  a  suit  by  the  owner  for  the  value  of  the 
whiskey,  the  sheriff  can  not  defend  by  showing  that  after  the  seizure 
he  levied  an  execution  on  the  whiskey,  sold  it  thereimder  and  applied 
the  proceeds  to  the  payment  of  the  owner's  debt.  A  claim  for  damages 
growing  out  of  a  tort  can  not  be  offset  by  a  debt.    Nash  v.  State,  369. 

2.  In  a  suit  upon  a  liquor  dealer's  bond  for  a  local  option  district,  the  con- 

dition in  the  bond  being  that  the  principal  ''shall  not  sell  in  any 
quantity  except  on  the  prescription  of  a  regular  practicing  physician, 
etc.,  an  exception  to  the  petition  on  the  ground  that  the  bond  was 
not  conditioned  as  required  by  law,  because  it  did  not  specify  what  it 
was  that  the  principal  was  not  to  sell,  was  without  merit.  Edgar  v. 
State,  171. 

3.  Under  the  provisions  of  the  statute  and  the  bond  to  be  given  by  a  seller  of 

intoxicating  liquor  upon  prescription  in  a  local  option  district  the  prin- 
cipal is  liable  for  illegal  sales  made,  not  only  by  himself,  but  by  his 
agents  and  employees  also.    Id. 

4.  The  affidavit  required  by  the  statute  of  the  manager  of  a  prescription  house 

in  a  local  option  district  as  to  the  sales  of  intoxicating  liquors,  in 
connection  with  the  cancelled  prescriptions,  was  competent  evidence  and 
sufficient  to  show  prima  facie  that  the  sales  called  for  in  the  prescrip- 
tions were  in  fact  made.  Id, 
6.  It  is  a  violation  of  a  liquor  dealer's  bond  in  a  local  option  district  to  sell 
upon  a  prescription  which  bore  the  same  number  as  another  prescrip- 
tion given  by  the  same  physician  and  dated  during  the  same  year, 
whether  such  prescription  was  given  to  the  same  or  to  a  different 
person.     Id. 

6.  The  Act  of  the  Legislature  regulating  sales  of  intoxicating  liquors  in  local 

option   districts,   is   constitutional.    Id. 

7.  Where  a  liquor  dealer's  bond  recited  that  an  application  for  license  had 

been  made,  and  it  was  shown  that  a  license  had  been  issued,  the  pre- 
sumption would  be,  in  the  absence  of  evidence  to  the  contrary,  that  the 
officer  issuing  the  license  would  not  have  done  so  unless  an  application 
therefor  had  been  made.     White  v.  Manning,  298. 

8.  In  a  suit  upon  a  liquor  dealer's  bond  it  is  not  necessary  for  the  plaintiff 

to  show  that  he  is  aggrieved  by  the  unlawful  acts  of  the  liquor  dealer. 
Id. 

9.  The  Act  providing  penalties  for  the  violation  of  liquor  dealer's  bonds  is 

not  unconstitutional  as  imposing  excessive  fines.    Id. 

10.  The  fact  that  a  parent  had  permitted  his  minor  son  occasionally  to  drink 

beer  in  his  presence  would  be  no  bar  to  his  right  to  recover  on  a 
liquor  dealer's  bond  for  selling  beer  to  his  son.    Id. 

11.  In  a  suit  on  a  liquor  dealer's  bond  it  is  not  necessary  to  prove  that  the 

beer  sold  the  minor  was  intoxicating.    Id. 

12.  Permitting  a  minor  to  remain  in  a  saloon  for  ten  or  fifteen  minutes  is 

a  violation  of  a  liquor  dealer's  bond.     Id. 

13.  The  omission  of  the  word  county  from  the  allegation  in  the  petition,  in  a 

suit  on  a  liquor  dealer's  bond,  that  the  defendant  had  paid  the  tax  re- 
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quired  by  law  ''to  the  tax  collector  of  Montgomeiy,  Texas,"  was  im- 
material in  view  of  the  facts.    Id. 

14.  Writing  the  word  ''spirituous"  in  a  liquor  dealer's  bond  as  "apiritaoos^ 

will   not  prevent  its   introduction   in   evidence  on  the  ground  of  va- 
riance.    Id. 

15.  It  is  error  to  render  judgment  for  interest  on  a  penalty  recovered  on  a 

liquor  dealer's  bond.    Id. 

Xohiiioii  Orais. 

Spiead  by  overflow.     See  Damages,  IS. 
Spreading   over  farm.     See  RaUioays,  1. 

Joint  Wrongdoen. 

1.  Where  the  owner  of  land  and  his  agent  by  collusion  consummate  a  fraud 
upon  a  purchaser  of  the  land  and  the  sale  is  set  aside  at  the  suit  of  the 
purchaser  neither  the  owner  nor  the  agent  has  any  remedy  over  against 
the  other.     Houte  v.  Seharhauer,  606. 

Judge. 

Refusal   to  hear  objections.     Sbe  Bills   of  Exception^   i. 

Interfering  with  jury.  See  Practice  in  Trial  Court,  S. 
1.  A  judge  who  is  a  holder  of  a  policy  in  a  mutual  insurance  company,  pay- 
able to  his  wife  on  his  death,  but  entitling  him  at  the  end  of  twenty 
years  to  participate  in  dividends  from  the  accumulated  profits,  has 
such  pecuniary  interests  in  the  result  of  a  suit  by  the  beneficiary  of  a 
policy  against  the  company  as  to  disqualify  him  from  trying  it.  New 
York  Life  Ins.  Co.  v.  Bides,  246. 

Judgment. 

Sufficient  to  support  appeal.     See  Cases  Limited,  etc.,  6, 

On   insufficient   service.     See   Citation,   1. 

Enforcement  against  municipal  corporation.    See  Cities,  2-6, 

Unsigned  form  of  decree.     See  Evidence,  2. 

Direct  attack  upon.     See  Injunction,  2. 

Scire   facias   to   revive.      See    Limitation,   8. 

Enforcement  against  city.     See  Mandamus,   tS. 

Against  wife  on   community  debt.     See  Married  Women,  1. 

Summary  on  bond.     See  Married  Women,  2,  5. 

Entered  on  receipt  of  mandate.     See  Practice  in  Trial  Court,  4. 

Finding  value  of  various  items  of  property.     See  Sequestration,  4. 

Action   to   restrain  enforcement.      See    Venue,   1. 

In   trespass   to   try   title,      f^eo    Warranty y   7. 

Admitting  will   to  probate.     See   irtl/^,   1. 

1.  When,  upon  a  trial  in  a  Justice  Court  the  justice  announces  his  decision 

and  enters  upon  the  docket  that  judgment  was  rendered  for  plaintiff 
for  the  amount  sued  for  and  all  costs  of  suit,  but  failed  to  write  out 
the  judgment  in  full,  the  entry  of  judgment  was  sufficient  to  support 
an  appeal  to  the  County  Court,  and  to  give  that  court  jurisdiction  of 
the  case,  and  the  District  Court  was  without  power  to  enjoin  the 
judgment  therein   rendered.     Rains  v.  Reasonover,   290. 

2.  Whether  or  not  a  judgment  of  the  Justice  Court  from  which  an  appeal 

is  taken  to  the  County  Court,  is  a  final  or  interlocutory  judgment  is  a 
question  addressed  to  the  County  Court,  and  its  action  thereon  is  not 
void  however  erroneous  or  irregular  it  may  be.  Jennings  v.  Munden, 
520. 

3.  Where  a  judgment  of  a  Justice  Court  failed  to  dispose  of  one  or  two  de- 

fendants and  the  County  Court  on  appeal  held  that  it  had  jurisdiction 
of  the  case,  such  judgment  of  the  County  Court  was  not  void,  and  the 
District  Court  had  no  power  to  enjoin  the  same.    Id. 

4.  When  the  plaintiff  sues  to  recover  a  debt  against  a  decedent's  estate  and 

to  have  certain  property  in  the  hands  of  the  defendant  applied  to 
the  satisfaction  of  such  debt,  and  the  defendant,  who  is  sued  in  the  dual 
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capacity  of  independent  executor  and  sole  deyisee  and  legatee  of  said 
decedent,  by  his  answer  claims  to  be  the  sole  owner  of  the  property 
by  virtue  of  the  decedent's  will,  the  judgment,  which  disposes  of  all 
the  issues  between  the  parties,  is  a  final  judgment  although  no  dispo- 
sition is  specially  made  of  the  defendant  in  his  capacity  of  independent 
executor.     Tyson  v.  Oasa,  163. 

5.  The  assignee  of  a  dormant  judgment  has  sufficient  interest  therein  to 

support  his  action  to  revive  it  by  scire  facias.  Henry  v.  Red  Water 
ljumh,  Co.,  179. 

6.  Whenever  it  is  made  to  appear  that  a  second  judgment  toblj  be  in  any 

respect  more  available  than  the  first,  an  action  upon  the  first  may  be 
maintained  regardless  of  whether  the  judgment  sued  upon  is  dormant 
or  not.     City  of  San  Antonio  v,  Routledge,  198. 

Judicial  Sale. 

Confirmation  of.     See  Administration,  S, 

Appeal  from  order  of.     See  Administration,  i). 

Presumptions  from  deed.     See  Deed,  2. 

Recording  report  of.  See  Ouardianship,  1. 
1.  A  sale  made  by  virtue  of  an  order  of  sale  which  did  not  have  the  seal  of 
the  court  attached,  which  failed  to  name  all  the  parties  to  the  suit, 
which  failed  to  specify  out  of  whose  property  any  unpaid  balance  of  the 
judgment  should  be  made,  was  so  irregular  as  to  authorize  the  court 
to  set  aside  the  same  when  the  property  sold  for  less  than  half  of  its 
cash  market  value.  The  inadequacy  of  price  for  which  the  property 
sold  will  be  attributed  to  the  irregularities  in  the  writ.  White  i>, 
Taylor,  471. 

Jurltdlotion. 

New  cause  of  action  on  appeal.     Bee  Amendment,  1. 

Dependent  on  amount  in  controversy.     See  Insurance,  Accident,  1. 

In  receivership  cases.     See  Receivers,  S. 

Over  plaintiffs.     See  Reconvention,  1. 

To  determine  amount  in  controversy.     See  Removal  of  Causes,  1. 
1.  The  rule  that  the  submission  of  a  case  on  an  agreed  statement  of  facts  is 
a  waiver  of  all  demurrers  and  issues  arising  on  the  pleadings,  is  not 
applicable  when  the  question   of  jurisdiction  is   raised.     Continental 
Casualty  Co,  v,  Morris,  394. 

Jurisdiotion  of  Diitriot  Court. 

1.  The  District  Court  has  no  power  to  enjoin  a  judgment  of  th^  County  Court 

unless  the  same  is  void  as  distinguished  from  erroneous.  Jennings  v. 
Munden,  520. 

2.  The  County  Court  has  general  jurisdiction  within  the  limits  prescribed 

by  the  Constitution,  and  the  District  Court  is  without  power  to  enjoin 
its  judgments  when  not  absolutely  void.  Only  in  probate  matters 
has  the  District  Court  supervisory  jurisdiction  over  the  County  Court. 
Rains  v.  Reasonover,  290. 

Jurisdiotion   of  Probate   Court. 

1.  Of  a  suit  by  a  creditor  against  a  party  as  independent  executor  or  as  sole 
devisee  and  legatee  of  the  testator,  who  has  possession  of  the  property 
of  the  estate,  the  Probate  Court,  after  probating  the  will  and  re- 
ceiving and  filing  an  inventory  and  appraisement  of  the  estate,  would 
have  no  jurisdid^ion.     Tyson  v.   Oass,   163. 

Jury. 

Keference  to  former  verdict.     See  Argument  of  Counsel,  2, 
Interference  of  court  with.     See  Practice  in  Trial  Court,  S, 
1.  The  jury,  being  the  sole  judges  of  the  credibility  of  witnesses  and  the 
weight  to  be  given  to  their  testimony,  have  the  right  to  reject  the  testi- 
mony of  a  witness  although  he  is  not  contradicted  by  other  witnesses. 
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when  th«  circumstancefi  cast  suspicion  upon  his  statements  or  render 
them  inconsistent  with  reason  and  common  observation.  El  Pa9o  Fou9^ 
dry  d  MacK  Co,  i>.  De  Ouereque,  86. 

2.  No  abuse  of  the  discretion  of  the  court  in  refusing  a  new  trial  for  alleged 

misconduct  of  the  jury  appears  from  the  fact  that  the  assessment  of 
damages  was  reached  by  dividing  by  twelve  the  aggregate  of  the 
amounts  named  by  each,  when  there  was  no  agreement  in  advance 
to  abide  by  such  result,  but  it  was  afterwards  adopted  by  the  juix 
as  their  verdict     Oulf,  (7.  d  8.  F,  Ry,  Co.  v.  Blue,  239. 

3.  A  motion  that  the  jury  be  kept  together  during  the  trial  is  addressed 

to  the  discretion  of  the  court,  luid  abuse  of  such  discretion  does  not 
appear  from  the  mere  fact  that  the  case  had  excited  great  interest  and 
sympathy  for  plaintiffs.  International  d  0,  N.  R,  R.  Co.  v.  MeVey, 
181. 

Jvftiee  Court 

New  cause  of  action  on  appeal.    See  Amendment,  1. 

1.  It  was  the  intention  of  the  statute  (article  1566,  Rev.  Stats.),  in  case  of 

the  absence  of  a  justice  of  the  peace,  to  authorize  the  nearest  justioe 
of  the  peace  in  the  county  to  peiiorm  the  duties  of  such  absent  justice, 
but  the  duties  must  be  performed  by  such  nearest  justioe  within  his 
own  precinct.     Stetoart  v.  SmalltDood,  467. 

2.  The  issuance  of  a  citation  by  a  justice  of  the  peace  outside  the  limits 

of  his  own  precinct  while  acting  for  an  absent  justioe  is  merely  an 
irregularity  affecting  the  jurisdiSion  over  the  person  of  the  defendantr 
and  may  be  waived  by  him  by  failing  to  provnptly  mo¥e  to  quash  the 
citation  and  thereby  submitting  himself  to  the  jurisdiction  of  the 
court.     Id. 

3.  A  writ  of  attachment  issued  by  a  nearest  justioe  of  the  peace,  while  acting 

for  an  absent  justice,  outside  the  limits  of  his  own  precinct,  is 
void.    Id. 

Land  CertlAoate. 

Disposition  of  by  will.    See  WiUe,  6. 

Landlord  and  Tenant 

Payment  of  rent    See  Lie  Pendens,  i. 

1.  As  between  a  landlord  and  tenant,  in  the  absence  of  a  covenant  on  tiie 

part  of  the  landlord  to  repair,  there  is  no  implied  w»rranty  by  the 
landlord  that  the  premises  are  in  a  tenantable  condition.  American 
EcDch.  Natl.  Bank  of  Dallas  v.  Stoope  d  Mangold,  64. 

2.  When  a  structure  is  leased  to  several  independent  tenants,  in  the  abflenoe 

of  a  covenant  there  is  no  warranty  by  the  lessor  that  the  structure 
is  fit  for  occupancy,  and  he  does  not  become  responsible  for  injuries 
caused  from  a  defect  in  the  structure,  unless  made  so  by  some  con- 
cealment or  misrepresentation  on  his  part.     Id. 

3.  In  a  suit  by  a  tenant  against  his  landlord  for  damages  to  a  stock  of  goods 

caused  by  the  collapse  of  the  rented  building,  evidence  consider^,  ai^ 
held  not  to  support  a  finding  against  the  landlord.    Id. 

4.  Where  land  is  leased  subject  to  the  right  of  the  lessor  to  terminate  the 

lease  by  a  sale  of  the  land  during  the  term,  a  sale  by  the  lessor  entitles 
his  vendee  to  immediate  possession  of  the  premises  in  the  absence  of  an 
agreement  to  the  contrary  by  the  vendee.  Thomaeon  d  Son  «.  Oatee, 
383. 

5.  The  fact  that  a  vendee  of  leased  premises  received  the  rent  money  for 

the  term,  will  not  estop  him  from  terminating  the  lease  and  demanding 
possession  of  the  premises  when  it  is  shown  that  he  offered  to  return 
the  unearned  rental.    Id. 

6.  Where,  in  a  suit  by  a  vendee  to  ousfa  tenant  from  the  purchased  premises, 

it  appears  that  the  term  of  lease  has  expired  pending  the  appeal,  the 
judgment  of  the  trial  court  ousting  the  tenant  will  not  be  reversed 
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even  though  it  should  appear  that  there  was  error  in  the  proceedings. 
Id, 

7.  Under  a  rental  contract  for  a  term  of  one  year,  by  which  the  rent  was 

payable  monthly,  each  month's  rent  was  a  separate  and  distinct  demand 
or  cause  of  action  and  might  have  been  sued  for  as  it  accrued.  Williama 
V.  Houston  Cornice  Works,  70. 

8.  Where  a  tenant  is  induced  to  continue  in  possession  of  rented  premdses 

after  the  expiration  of  the  term  by  the  promise  of  the  landlord  to  make 
certain  repairs,  and  the  landlord  fails  to  make  the  promised  repairs, 
the  occupancy  of  the  tenant  for  two  noonths,  while  waiting  for  the  re- 
pairs to'  be  made,  would  not  be  such  a  holding  over  as  would  render  him 
aiable  for  the  rent  of  a  whole  year.  Id. 
0.  In  a  suit  by  a  landlord  against  a  tenant  to  recover  title  and  possession 
of  certain  teams  and  farming  implements  furnished  by  the  landlord 
to  the  tenant  to  make  the  crop,  where  the  tenant  recovers  damages 
upon  a  plea  in  reconvention,  but  admits  the  landlord's  title  to  the 
property  sued  for,  it  was  fundamental  error  to  refuse  to  render  judg- 
ment for  the  landlord  for  said  property.    Barker  v,  Brondua  516. 

£ease. 

No  implied  warranty.     See  Landlord  and  Tenant,  i-tf. 
Termination  by  sale.     See  Landlord  and  Tenant,  i,  5. 
Expiration  pending  action.     See  Landlord  and  Tenant,  6. 

Legal  Title. 

In  trust  for  assignee  of  certificate.     See  Patent,  1, 


Of  execution  on  undivided  interest.    See  8heriff*8  Sale,  $. 

Lex  Loel. 

Damages  for  mental  suffering.    See  Telegraph,  IS, 

Lieense. 

Application  for  presumed.     See  Intoxicating  Liquors,  7. 

Lien. 

Mistake  in  designation  of.     See  Pleading,  5, 

To  secure  payment  on  rescission  of  sale.     See  Rescission,  S, 

Limitation. 

Grantor  remaining  in  possession.     See  Adverse  Possession,  1, 
Claim  of  party  in  possession.     See  Administration,  2, 
Action  to  stay  execution.     See  Injunction,  S, 
Against  action  for  nuisance.     See  Raihoays,  5,  6, 
Showing  title  by.     See   Vendor  and  Purchaser,   1, 
Setting  aside  probate  of  will.     See  Wills,  2. 

1.  The  Act  of  1887,  amending  article  3200  of  the  Revised  Statutes,  was  only 

intended  to  protect  the  rights  of  the  city  and  the  public  against  limita- 
tion, and  not  the  right  of  private  owners  to  the  fee  in  the  streets, 
hence  the  right  of  private  owners  may  be  lost  by  adverse  possession. 
Cocke  V.  Texas  d  N,  0.  Ry,  Co.,  364. 

2.  Where  one  in  adverse  possession  of  land  conveys  the  same  such  convey- 

ance breaks  the  continuity  of  adverse  possession  in  the  absence  of  evi- 
dence that  his  continued  possession  was  under  and  for  his  grantee.    Id, 

8.  Limitation  begins  to  run  against  a  claim  for  damages  to  adjacent  private 
property  not  necessarily  from  the  time  the  railroad  is  constructed,  but 
from  the  time  when,  by  reason  of  the  use  to  which  the  road  is  put, 
the  property  is  damaged.  SchueUer  v,  San  Antonio  d  A,  P,  Ry,  Co., 
444. 

4.  Where  a  railroad  company  constructed  a  spur  track  near  plaintiff's  prop- 
erty and  used  the  same  only  occasionally  and  for  light  trains  from 
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which  no  injury  resnlted  to  said  property,  but  afterwards  extended  tlie 
track  so  as  to  connect  with  the  main  line  of  another  railroad  and  used 
it  as  a  thoroughfare  for  long  and  heavy  trains  whereby  plaintiiPi 
property  was  damaged,  plaintifiTs  cause  of  action  did  not  arise  until 
the  damage  accrued,  and  the  period  of  limitations  should  be  computed 
from  that  time.  Id, 
fi.  In  a  suit  of  trespass  to  try  title,  where  the  parties  claim  under  a  common 
source,  the  plaintiff's  deed  being  prior,  and  the  defendant  pleads  limita- 
tion, the  burden  is  on  the  defendant  to  establish  such  defense.  EtI- 
dence  considered,  and  held  insufficient  to  show  that  plaintiff's  suit  waa 
barred  by  limitation.    McAllen  v,  AloneOj  449. 

6.  The  filing  of  a  suit  which  is  afterwards  dismissed  for  the  want  of  proae- 

rut  ion  will  not  interrupt  the  statute  of  limitation.     Id, 

7.  Where  a  plaintiff  filed  his  petition  on  December  27,  1904,  at  which  time 

he  was  notified  by  the  derk  that  citation  w^ould  not  issue  until  a 
cost  bond  was  filed;  on  January  2,  1906,  a  rule  for  cost  was  entered 
upon  motion  of  the  clerk,  and  complied  with  by  the  plaintiff  on  March 
26.  1906,  but  no  citation  issued  until  September,  1906,  nor  was  any  re- 
quest made  for  tlie  issuance  of  citation  earlier,  the  statute  of  limita- 
tion was  not  interrupted  by  the  filing  of  the  petition.  Paires  i7.  Loesain, 
551. 

8.  Scire  facias  to  revive  a  judgment  may  be  brought  within  ten  years  from  its 

rendition,  and  the  four  years'  limitation  is  not  applicable.  Henry  v. 
Red  Water  Lumh,  Co,,   180. 

9.  W.  without  deed  or  other  right  entered  upon  a  320  acre  survey,  intending 

to  acquire  the  whole  of  it  by  limitation;  he  cleared  some  tA  the  land, 
built  a  house,  bam  and  outhouses,  fenced  about  forty  acres  and  occu- 
pied and  used  that  much,  claiming  the  entire  survey  until  informed 
that  he  could  not  acquire  more  than  160  acres  by  limitation,  when  he 
reduced  his  claim  to  the  south  half  of  the  survey,  but  never  had  the 
lines  marked;  he  had  the  forty  acres,  actually  enclosed  and  occupied 
by  him,  surveyed  and  staked  off;  he  rendered  and  paid  taxes  on  only 
forty  ac^rea.  Held,  the  burden  was  upon  W.  to  establish  his  plea 
of  limitatica  by  affirmative  proof,  and  evidence  of  the  facts  stated 
was  insufficient  to  prov«  title  by  limitation  as  to  any  part  of  said  survey 
except  the  forty  acres.  ITJ^tle  v.  Eavenson,  158. 
10.  Evidence  of  the  payment  of  taxes  on  only  a  certain  number  of  acres  is 
admissible  on  the  issue  of  the  extent  of  the  claim  of  the  person  in 
possession.    Id. 

Xlqmor  Bealer. 

S^ixure  of  goods  by  sheriff.     See  Intocncating  Liquors,  i. 
Liability  on  bond.     See  InUutieating  Liquors,  2-15. 

Ua  Fe&deas. 

1.  A  lessee  who  after  suit  filed^  or  other  notice  of  a  claim  to  the  land 
adverse  to  that  of  his  landlord,  pays  rent  to  the  landlord  is  liable  to 
the  true  owner  for  the  rent  of  the  premises.     Storms  v.  Mundy,  89. 

XlTe  Stoek. 

Injury  in  transportation.     See  Carriers  of  Freight,  5,  7. 
Injury  in  transportation.     See  Evidence,  15, 
Proof  of  market  value.    See  Evidence,  16, 

Loeal  OptioA. 

Prohibition  of  liquor  sale.     See  Intoaticaiing  Liquors,  1-15, 


Xandate. 

Judgment  in  aeoordance  with.     See  Proottoe  t»  Trial  Court,  4- 
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To  compel  levy  of  tax.     See  Ciiiea,  5,  6. 

To   compel   discretionary   act.     See   Receivers,  1,   2. 

1.  In  a  suit  against  a  city  to  compel  it  by  mandamus  to  pay  an  unsatisfied 

judgment,  the  mayor  and  aldermen  are  not  neoeseary  parties  defend- 
ant.     Oity  of  -Ban  Antonio  v,  Routledge,  196. 

2.  The  writ  of  mandamus  only  issues  when  there  is  no  other  adequate  remedy 

and  where  justioe  and  good  government  require  a  redress  of  the  wrong. 
It  lies  to  compel  the  performance  of  an  act  which  the  law  enjoins  as  a 
duty  resulting  from  an  office,  trust  or  situation.  Whenever  the  law 
gives  power  to  perform  some  particular  act  or  duty,  and  provides  no 
other  special  legal  remedy  to  enforce  its  performance,  the  writ  will  is- 
sue. Pleadings  considered,  and  held  sufficient  to  authorize  the  issuance 
of  the  writ.  Id. 
8.  Mandamus  is  available  when  the  officers  of  a  municipality  wrongfully 
neglect  or  refuse  to  levy  a  tax  for  the  satisfaction  of  some  demand 
filready  established,  and  for  whi-ch  the  law  requires  a  tax  to  be 
laid.    Id. 

4.  In  mandamus  proceedings  at  conmion  law  every  fact  pleaded  by  plaintiff 

and  not  specially  traversed  by  respondent,  was  taken  as  admitted. 
Hence,  in  the  absence  of  a  showing  that  some  fact  specially  traversed 
by  the  defendant  was  not  established  by  undisputed  evidence,  it  was 
harmless  error,  if  error  at  all,  to  permit  plaintiff  to  introduce  his 
pleadings  in  evidence.     Id. 

5.  In  a  mandamus  suit  to  compel  a  tax  collector  to  comply  with  an  order 

of  the  Commissioners'  Court  to  pay  over  money  to  a  third  party  due  on 
a  contract  for  the  collection  of  delinquent  taxes,  it  was  not  necessary 
to  set  out  the  eontract  in  detail;  it  was  suffiicient  to  state  enough 
to  show  the  interest  of  the  plaintiffs  in  the  contract  and  the  order 
of  the  court.     Bailey  v,  Aransas  County,  647. 

6.  A  party  with  whom  a  Commissioners'  Court  had  made  a  contract  for  the 

collection  of  delinquent  taxes  was  entitled  to  mandamus  to  compel  the 
tax  collector  to  pay  over  to  him  the  commissions  to  which  he  was 
entitled  on  the  taxes  collected,  in  obedience  to  an  order  of  said  court 
to  that  effect,  and  this  although  such  party  had  an  adequate  remedy 
at  law.    Id. 

Harried  Women. 

1.  It  is  error  to  render  a  personal  judgment  against  a  married  woman  who  is 

sued  with  her  husband  for  a  community  debt.     Ada/ma  v.  Ba/rtell^  350. 

2.  While  it  is  true  that  in  the  case  of  persons  who  are  competent  to  execute 

such  instruments  a  summary  statutory  judgment  against  the  obligors 
on  replevy  bonds  is  as  conclusive  as  other  judgments,  it  does  not  nec- 
essarily follow  that  such  judgment  may  be  rendered  against  a  married 
woman  who  has  signed  such  bond  as  surety  without  the  knowledge  of 
her  husband  who  is  not  a  party  to  the  suit  and  has  made  no  appearance 
therein.     Lane  v.  Moore,  626. 

8.  A  statutory  judgment  rendered  against  a  married  woman  upon  a  replevy 
bond  which  she  signed  as  surety  without  the  knowledge  or  consent  of 
her  husband,  in  a  suit  to  which  neither  he  nor  she  was  a  party,  in 
which  neither  appeared  (save  such  appearance  of  the  wife  as  the  law 
may  imply  from  her  signature  as  surety  to  the  replevy  bond)  nor  had 
notice  of  the  judgment  until  an  execution  was  issued  thereon  and 
levied  upon  their  community  property,  more  than  twelve  months  after 
its  rendition,  can  be  decreed  a  nullity  and  its  execution  enjoined  by  a 
direct  proceeding  brought  for  that  purpose.     Id. 

4.  In  a  suit  by  a  widow  to  annul  a  deed  to  her  homestead  executed  during 
the  lifetime  of  her  husband  on  the  ground  of  fear  of  her  husband,  the 
following  charge  was  given:  'If  you  believe  from  the  evidence  that 
the  plaintiff  was  induced  by  threats  or  acts  of  the  husband  to  e\^  the 
said  deed,  and  that  she  signed  the  same  unwillinp^ly,  but  you  believe 
from  the  evidence  that  she  acknowledged  before  the  notary  that  shel 
Vol.  XLVI.  Civil— 44. 
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executed  the  same  willingly,  as  required  hy  law,  and  further  belieTe 
from  the  evidence  that  the  said  Storms  and  Look  and  London  had  no 
notice  of  her  unwillingness,  if  any,  to  execute  said  deed,  then  and  in 
that  event  your  verdict  must  be  for  the  intervener,  Look,  as  to  all  such 
property,  if  he  is  not  owner  of  all,  and  if  not,  as  to  such  part  as  you 
believe  he  acquired  and  owns."  Held,  not  subject  to  the  objection 
that  it  prevented  a  verdict  for  defendants  if  they  knew  of  the  unwilling- 
ness of  the  wife  before  the  deed  was  executed,  and  not  at  the  time  the 
deed  was  executed;  nor  to  controvert  the  proposition  that  the  acknowl- 
edgment of  a  married  woman  together  with  the  delivery  ol  the  deed, 
passes  the  title;  and  that  the  use  of  the  word  "not"  waa  a  self- 
evident  error  and  therefore  harmless.    London  v.  Crow,  190. 

Xaster  and  Servant. 

Sales  by  employee.     See  Intoxicating  Liquors ,  d. 
Duties  which   can  not  be  delegated.     See  yegligenoe,  5. 
Negligence  not  shown.     See   Negligence,  6,  7. 
Violent   coupling.     See    Ifegligence,   8. 
Negligence  of  engineer.     See  Negligence,  SO. 
Damages  for  discharge.     See  Contract,  3,   ^. 

1.  Instructions  in  ease  of  switchman  stumbling  over  obstructions  by  the  track 

and  falling  under  engine,  held  to  properly  present  the  issues  of  negli- 
gence, contributory  negligence  and  assumed  risk.  Houston  d  T.  C.  R. 
R.  Co.  V.  Grych,  439. 

2.  In  a  suit  by  an  employee  for  injuries  received  by  a  fall  from  a  high 

trestle  caused  by  using  a  defective  pinch-bar,  evidence  considered,  and 
held  sufficient  to  support  a  finding  of  the  jury  that  the  master  was 
guilty  of  negligence  in  furnishing  the  defective  pinch-bar,  and  that  the 
employee  was  not  guilty  of  contributory  negligence  in  using,  nor  did  he 
assume  the  risk  arising  from  the  use  of  the  same.  8t.  Louis  8.  W. 
Ry.    Co.   of   Texas   v.    Schuler,    356. 

3.  When  the  master  gives  a  servant  an  order  which  it  is  his  duty  to  obey, 

his  act  of  obedience  will  not  be  regarded  as  negligence  per  se,  unless 
the  danger  of  obeying  the  order  is  so  glaring  that  no  prudent  man 
would  undertake   it.    Id. 

4.  It  is  not  the  duty  of  the  servant  to  inspect  the  tools  furnished  him  by 

the  master,  nor  does  he  assume  the  risk  arising  from  the  use  of  the 
same  unless  he  knew  that  the  tool  was  defective,  or  the  defect  was  of 
such  a  nature  as  to  charge  him  with  such  knowledge  as  matter  of  law, 
and  also  with  the  danger  incident  to  its  use.  Id. 
6.  The  same  rule  as  to  assumed  risk  applies  to  an  engineer  operating  a 
locomotive  as  to  any  other  servant  using  any  other  appliance  or  ma- 
chinery. In  no  case  does  the  servant  assume  the  risk  created  by  the 
negligence  of  the  master.     Texas  d  N.  O.  R.  R.  Co.  v.  Middleton,  497. 

6.  If  the  master  and  servant  stand  upon  an  equal  footing  with  respect  to 

knowledge  of  the  danger,  then  in  case  of  a  resulting  injury  the  master 
is  exonerated.  And  so  of  a  danger  which  the  servant  would  have 
known  by  the  exercise  of  that  ordinary  circumspection  which  a  prudent 
man  would  have  used  in  the  particular  employment.  International  d 
G.  N.  R.  R.  Co.  V.  Hall,  493. 

7.  Where  an  employee  engaged  in  driving  a  scraper,  voluntarily  and  as  no 

part  of  his  duties,  undertook  to  repair  a  defective  latch  on  the  scraper 
and  is  injured  while  doing  so,  he  assumed  the  risk  and  is  not  entitled 
to  recover  a^inst  the  master.     Id. 

8.  Recovery  sustained  in  case  of  a  section  foreman  killed  in  removing  a 

push  oar  from  the  track  in  order  to  avoid  collision  with  a  train,  the 
evidence  being  held  to  support  a  finding  of  negligence  of  the  trainmen 
and  absence  of  contributory  negligence  or  of  assumption  of  risk  by 
deceased,  he  acting  in  an  emei^gency  and  to  avoid  peril  of  life  from 
derailment  of  train,  and  these  issues  held  to  have  been  properly  sub- 
mitted.    International  d  G.  N.  R.  R.  Co,  v.  MoVey,  182. 

9.  In  a  suit  by    oi  employee  for  personal  injuries  caused  by  a  rock  slipping 
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from  the  hooks  of  a  derrick  and  falling  upon  him,  when  it  appeared 
from  the  undisputed  evidence  that  plaintiff  had  been  engaged  in  the 
work  about  five  days;  that  he  knew  that  the  rock  being  lifted  by  the 
derrick  was  soft;  that  the  hooks  of  the  derrick  were  blunt;  that  during 
the  time  of  his  employment  many  of  the  rocks  had  slipped  from  the 
hooks  of  the  derrick  and  fallen;  and,  notwithstanding  this  knowledge, 
he  got  partially  under  a  suspended  rock  to  perform  an  order  of  the 
vice  principal;  the  employee  in  getting  under  the  suspended  rock  as- 
iBumed  the  risk  of  its  falling,  and  the  court  properly  instructed  a 
verdict  for  defendant.     Day  v,  Houston  d  T.  C  Ry.  Co.,  156. 

10.  In  a  suit  against  a  private  corporation  for  the  death  of  an  employee,  evi- 

dence considered,  and  held  sufficient  to  support  a  finding  that  the  cor- 
poration was  liable  for  the  negligence  of  its  servants  causing  the 
death.     San  Antonio  Oaa  d  E.  Co.  v.  Badders,  569. 

11.  Under  the  provisions  of  article  3017,  Revised  Statutes,  all  persons,  nat- 

ural and  artificial,  are  liable  in  actual  damages  on  account  of  injuries 
causing  the  death  of  any  person  when  such  injuries  are  the  result 
of  a  wrongful  act,  negligence,  unskillfulness  or  default  in  the  perform- 
ance of  a  duty.  Hence,  an  electric  company  is  responsible  to  its 
employees  for  negligence  in  having  its  wires  improperly  insulated,  and 
this,  though  the  officers  of  the  corporation  had  given  orders  that  such 
work  be  done.     Id. 

12.  A  lumber  company  owning  a  railroad  is  liable  for  injuries  inflicted  on  one 

of  its  employees  by  the  negligence  of  a  fellow  servant  engaged  in  operat- 
ing a  train  thereon.     Lodwick  Lumh.  Co.  v.  Mounce,  230. 

13.  Where  by  negligence  of  defendant's  employees  engaged  in  operating  one 

of  its  railroad  trains,  certain  telephone  poles  with  which  the  cars  were 
loaded  were  allowed  to  fall  from  the  cars  while  in  motion,  and  plaintiff, 
Br  fellow  servant  of  said  employees,  becoming  frightened,  jumped  from 
the  train  and  was  injured,  the  defendant  was  liable  for  the  negligence 
of  said  employees  in  the  manner  of  loading  the  car,  under  the  statutes 
of  this  State.    Id. 

14.  A  clerk  and  warehouseman,  under  the  orders  and  control  of  a  railroad 

station  agent,  is  not  engaged  in  operating  a  train  of  cars,  within  the 
meaning  of  the  statute,  while  preparing  a  cattle  chute,  gang-plank  and 
car  door  for  the  purpose  of  unloading  cattle  from  a  train  into  cattle 
pens  at  a  station.  Sayles  Civ.  Stats.,  article  4560f.  Nor  is  such 
clerk  a  fellow  servant  with  the  brakeman  and  other  employees  operating 
the  train,  T^dthin  the  meaning  of  the  statute,  because  they  are  not  in 
the  same  grade  of  employment.  Sayles  Civ.  Stats.,  article  4560h.  Oal- 
veston,  n.  d  8.  A.  Ry.  Co.  v.  Mohrman,  1. 
15.  The  term  "operation"  as  used  in  article  4560f  of  the  Revised  Statutes 
evidently  comprehends  something  more  than  the  running  of  cars,  loco- 
motives, and  trains  of  a  railway  company.  It  includes  within  its 
meaning  every  employee  who,  when  injured,  was  performing  some  work 
in  the  line  of  his  duty  directly  connected  with  or  incident  to  the  move- 
ment or  operation  of  a  car,  locomotive  or  train.  8t.  Louis  S.  W.  Ry.  Co. 
V.  Thornton,  649. 
16.  Members  of  the  same  section  crew  engaged  in  the  work  of  unloading 
crossties  from  a  railroad  train,  as  it  was  moved  and  stopped  at  inter- 
yals  along  th«  track;  fall  within  the  protection  of  article  4560f  of  the 
Revised  Statutes.    Id, 

Mayor. 

As  party  to  suit  against  city.     See  Mandamus,  1. 

Measnre  of  Damages. 

For  goods  lost  in  transportation.     See  Carriers  of  Freight,  6. 
For  converting  mortgaged  property.     See  Conversion,  S. 
For  delay   in  transporting  merchandise.     See  Damages,  10. 
On  warranty  in  sale  of  personal  property.     See  Damages,  20, 
For  injury  to  real  estate.     See  Railways,  7. 
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Law  of  place  of  contract.     See  Telegraph,  1-5. 
Damages  held  inadequate.     See  Telephone,  6, 

Citation  against.     See  Tawes,  1. 

Xistake. 

In  description  of  land.     See  Deed,  4>  S,  10. 
When  need  not  he  mutual.     See  Contract,  i. 

Money  Beoeiyed. 

Knowledge  as  to  stolen  oroperty.    See  CowperHon,  f . 

Xortgage. 

Foreclosure  In  receivership.     See  Appeal,  i. 

Damages  for  conversion  of  property.     See  Convereion,  S 

Of  homestead  by  widow.     See  Eomeatead,  1. 

Described  as  vendor's  lien.     See  Pleading,  5, 

Value  of  property.     See  Pleading,  6. 

1.  In  determining  whether  a  conveyance  absolute  on  its  face,  with  a  written 

agreement  to  repurchase  signed  by  the  parties,  is  a  mortgage  or  a 
conditioDal  sale  inquiry  must  be  made  whether  the  relation  of  creditor 
and  debtor  continued  to  exist.  If  it  did,  it  is  a  mortgage,  otherwise 
a  conditional  sale.     Rotan  Oroo.  Co.  v.  Turner,  534. 

2.  If  there  was  in  fact  a  sale,  an  agreement  by  the  purchaser  to  resell  the 

property  to  the  granto'r  within  a  limited  time,  at  the  same  price,  does 
not  convert  it  into  a  mortgage.     Id, 

3.  In  order  to  establish  that  an  absolute  deed  is  in  fact  a  naortgage,  it  must 

be  proved  with  clearness  and  certainty.     Id, 

4.  In  a  suit  by  the  husband  and  wife  to  recover  a  business  homestead  on 

the  ground  that  a  deed  to  the  same  was  intended  as  a  mortgage,  evi- 
dence considered,  and  held  insufficient  to  support  a  verdict  in  plain- 
tifTs  favor.     Id. 

5.  A  deed  intended  by  the  parties  at  the  time  of  its  execution  as  a  mortgage 

can  not  be  converted  into  a  oenveyance  of  the  land  by  a  subsequent 
oral  agreement  between  the  parties  to  that  effect.  Ullman  v.  Devereum, 
459. 

6.  Where  the  grantor  in  a  deed,  intended  by  the  parties  as  a  mortgage,  per- 

mitted the  grantee  to  take  possession  of  the  land,  pay  taxes  and  make 
improvements  thereon  and  finally  sell  the  same  under  an  agreement 
that  the  grantee  should  have  said  land  in  satisfaction  of  the  debt, 
such  grantor  is  not  estopped  thereby  from  afterwards  claiming  the 
difference  between  the  amount  of  the  debt  and  the  proceeds  from  the 
sale  of  the  land.  In  a  suit  for  such  difference  the  grantee,  or  mort- 
gagee, will  be  entitled  to  recover  the  taxes  and  other  reasonable  ex- 
penses incurred  by  him  in  the  care  and  improvement  of  the  property.  Id. 

7.  When  an  instrument  in  the  form  of  an  absolute  deed  is  allied  to  be  in 

fact  a  mortgage  the  burden  of  proof  is  upon  the  party  so  alleging. 
Lowry  v.  Carter,  488. 

8.  Mortgages  to  secure  future  advances  are  upheld  both  by  the  common  law 

and  the  courts  of  this  country;  and  even  when  no  limit  is  fixed  to  the 
amount  of  such  advances  a  recorded  mortgage  to  secure  the  same  is 
notice  to  a  subsequent  encumbrancer  as  to  all  sums  advanced  upon 
the  mortgage  prior  to  the  acquisition  of  the  subsequent  lien  and 
notice  thereof  to  the  first  mortgagee.    BuHard  v.  8teu)art,  49. 

Xotioa. 

Failure  to  act  on.     See  Waiver,  1. 

Xnnioipal  Corporation. 

Enforcement  of  judgment  against.     See  Cities,  2-^. 

Collection  of  delinquent  taxes.     See  Commiesioners'  Court,  1,  $. 
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Mutuality. 

Of  mistake.     See  Ooniraet,  1, 

Xob. 

Attack  on  car  by  strikers.     See  Carriera  of  Passengers,  6 

Vame. 

Estoppel  to  deny.     See  Corporation,  8. 

Veffligenoe. 

By  bailee  of  property.     See  Bailment,  1,  2. 

Failure  to  provide  against  flood.     See  Carriers  of  Freight,  S,  4. 

Defective  unloading  platform.     See   Carriers  of  Freight,   5. 

Delay  and  rough  handling  of  cattle.     See  Carriers  of  Freight,  7. 

Care  due  trespasser  on  train.     See  Carriers  of  Passengers,  S, 

Injury  in  alighting  from  train.     See  Carriers  of  Passengers,  4-9. 

Exposure  incurred  by  passenger.     See  Carriers  of  Passengers,  10-12, 

Failure  to  stop  at  flag  station.     See  Carriers  of  Passengers,  IS. 

Calling  wrong  name  for  station.     See  Carriers  of  Passengers,  10. 

Injury  from  defective  sidewalk     See   Cities,  1. 

Time  necessary  to  stop  train.     See   Evidence,  IS. 

In  alighting  from  car.    See  Instructions  lo  Juries,  26. 

Taking  notice  of  intervention.     See  Intervention,  2. 

Obstructions  by  the  track.     See  Master  and  Servant,  1. 

Defective  tool.    See  Master  and  Servant,  2, 

Obedience  to  order.     See  Master  and  Servant,  S. 

Inspection  of  tools  by  servant.     See  Master  and  Servant,  4* 

Risks  assumed  by  servant.     See  Master  and  Servant,  5-9. 

Knowledge  of  danger.     See  Master  and  Servant,  6. 

Repairing  defective  implements.     See  Master  and  Servant,  7. 

Removing  car  from  track.     See  Master  and  Servant,  8. 

Rock  falling  from  derrick.     See  Master  and  Servant,  9. 

Insulation  of  electric  wires.     See  Master  and  Servant,  10,  11. 

Of  plaintiff's  fellow  servant.     See  Master  and  Servant,  12-16. 

Poles  falling  from  oar.     See  Master  and  Servant,  IS. 

Liability  for  nuisance  in  absence  of.     See  Railuoays,  9. 

Liability  for  nuisance  dependent  on.     See  Raihoays,  11,  12. 

Delay  in  message.     See  Telephone,  1,  2,  4. 

Agency  of  connecting  lines.     See  Telephone,  S. 

Of  sender  of  message.     See  Telephone,  5. 

Inadequate  damages   for.     See   Telephone,  6. 

1.  In  a  suit  for  personal  injuries  a  charge  requested  by  defendant  to  the  effect 

that  if  the  jury  believed  from  the  evidence  that  plaintiff's  injuries  re 
suited  from  an  accident  which  could  not  have  been  foreseen  by  de- 
fendant by  the  use  of  ordinary  care,  they  should  return  a  verdict  for 
defendant,  was  properly  refused  because  the  injurious,  proximate  and 
natural  consequences  of  an  act  of  negligence  are  always  deemed  to  be 
foreseen.    El  Paso  S.  W.  By.  Co.  v.  Barrett^  16. 

2.  To  constitute  a  negligent  act  the  proximate  cause  of  an  injury  it  need  not 

be  the  sole  cause.  It  is  sufficient  if  it  be  a  concurring  cause,  from  which 
such  a  result  might  have  been  contemplated  or  foreseen.  St.  Louis  S. 
W.  Ry.  Co.  of  Tewas  v.  Bryant,  801. 

3.  There  can  be  no  assumption  of  risk  without  knowledge  of  the  danger, 

and  the  existence  of  such  knowledge  is  ordinarily  a  question  of  fact 
for  the  jury.    Id.  ^  • 

4.  The  failure  of  an  electric  company  to  have  its  wires  properly  insulated 

is  negligence  per  se  when  the  duty  to  do  so  is  enjoined  by  city  ordinance. 
San  Antonio  Oas  d  E.  Co.  v.  Bndders,  559. 
6.  In  a  Buft  for  personal  Injuries  caused  by  the  straightening  of  a  hook  used 
to  lift  a  smokestack  and  the  consequent  falling  of  the  smokestack, 
proof  of  the  straightening  of  the  hook  under  the  circumstances  shown 
made  a  prima  fade  case  of  negligence  against  the  defendant  which  It 
was  required  to  meet  by  evidence  of  careful  selection  and  testing  of 
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the  hook,  and  the  duty  of  doing  this  rested  upon  the  yioe-principal  of 
the  defendant  and  could  not  l^  delegated  to  a  fellow-servant  of  the 
plaintiff.     El  Paso   Foundry   d   Maoh.   Co.   v.   DeGuereque,   86. 

6.  In  a  suit  for  personal  injuries  negligence  must  be  shown  by  affirmative 

proof,  and  to  fix  the  liability  of  a  master  for  injuries  sustained  by  a 
servant  the  negligence  of  the  master  must  not  only  be  shown,  but  such 
negligence  must  be  proved  by  affirmative  evidence  to  have  been  the 
proximate  cause  of  the  injury.  International  d  O.  N.  R,  R.  Co.  v.  Hall^ 
493. 

7.  In  a  suit  for  personal  injuries  received  while  driving  a  scraper,  a  verdict 

for  plaintiff  can  not  be  sustained  upon  bare  proof  that  a  latch  on  the 
scraper  was  out  of  order  and  the  employee,  while  endeavoring  to  fix 
it  hurt  bis  leg  in  some  unexplained  manner.-    Id. 

8.  In  a  suit  by  a  loconM>tive  engineer   for  personal   injuries  caused  by  a 

sudden,  violent  and  unexpected  coupling  of  a  switch  engine  onto  his 
locomotive,  evidence  considered,  and  held  sufficient  to  support  the  find- 
ing of  a  jury  that  the  defendant  company  was  guilty  of  negligence. 
Tea^as  d  2V.  O.  R.  R.  Co.  v.  Middleton,  497. 

9.  In  a  suit  against  a  railroad  company  for  the  death  of  a  deaf  mute  while 

walking  on  the  railroad  track,  when  it  appeared  from  the  evidence 
that  the  engineer  saw  the  deceased  on  the  track  for  2,000  feet  before 
he  was  struck;  that  the  engineer  knew  that  deceased  was  acting  in  a 
peculiar  manner  from  the  fact  that  he  gave  no  sign  whatever  of  hearing 
the  bell  or  the  whistle  of  the  rapidly  approaching  train,  and  continued 
to  meet  it  with  his  eyes  apparently  upon  the  ground,  and  the  engineer 
made  no  effort  to  stop  the  train  until  too  late,  the  defendant  was  liable 
because  of  the  negligence  of  the  engineer  in  failing  to  make  any  effort 
to  stop  the  train  when  he  first  noticed  the  peculiar  manner  of  the 
deceased.     International  d   O.   N,  R.   R.   Co.   v.   Munn,   270. 

10.  In  order  to  render  a  railroad  company  liable  for  injury  to  one  walking 

on  the  railroad  track  after  discovery  of  the  peril,  it  is  not  requisite 
that  the  engineer  must  know  that  disaster  is  inevitable  unless  he  him- 
self avert  it;  it  is  enough  if  he  knows  that  the  person  injured  was 
in  a  place  of  danger  from  which  he  probably  could  not  or  would  not 
extricate  himself  in  time.     Id. 

11.  Charges  considered  and,  when  construed  together,  held  correct  on  the  doe- 

trine  of  discovered  peril.     Id.' 

12.  In  a  suit  by  a  widow  and  her  children  for  the  death  of  their  husband  and 

father  while  walking  along  defendant's  railroad  track,  charge  upon  the 
issue  of  discovered  peril  considered  and  held  correct.  Texas  d  P.  Ry. 
Co.    17.    Patterson,    292. 

13.  When  a  portion  of  a  railroad,  track  is  used  by  the  public  as  a  public 

way  with  the  knowledge  of  the  railroad  company  a  person  so  using 
the  same  is  not  a  trespasser  nor  guilty  of  oontributoiy  negligence 
as  matter  of  law.    Id. 

14.  In  a  suit  as  above  stated,  evidence  considered,  and  held  to  support  a  find- 

ing of  the  jury  that  the  defendant's  employees  were  guilty  of  negli- 
gence in  failing  to  stop  their  train  after  the  peril  of  deceased  was 
discovered  by  them.  Id. 
16.  A  boy  walking  by  the  side  of  a  railway  track  along  which  a  train  was 
passing  him,  was  struck  by  the  caboose,  and  falling  under  the  wheels, 
lost  his  leg.     Held: 

(1)  That  the  state  of  the  evidence  presented  a  case  in  which  the 
danger  of  his  position  and  the  issue  of  his  contributory  n^ligcnce 
depended  on  questions  of  fact  to  be  determined  by  the  jury. 

(2)  That  a  requested  instruction  assuming  that  the  way  pursued  by 
him  was  dangerous  was  properly  refused. 

(3)  That  it  was  proper  to  submit  the  issue  whether  the  path  was 
rendered  dangerous  and  the  injury  caused  by  negligence  in  the  matter  of 
defects  in  the  track  causing  the  caboose  to  sway  or  lean  towards 
the  boy. 
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(4)  That  evidence  showing  the  boy's  knowledge  of  such  defects 
did  not  necessarily  show  his  knowledge  of  the  danger  therefrom. 

(5)  That  the  defendant  in  the  operation  of  its  d&ngerous  machinery 
was  held  to  greater  diligence  in  anticipating  and  guarding  against  such 
result  than  was  the  injured  person. 

(6)  That  the  question  of  contributory  negligence  in  choosing  the 
path  near  the  track  rather  than  others  which  were  not  dangerous  was 
for  the  jury. 

(7)  That  it  was  error  to  refuse  a  requested  chaige  denying  recovery 
if  a  person  of  ordinary  prudence  would  not  have  walked  so  near  the 
train.     Missouri,  K.  d  T,  Ry.  Co,  of  Texas  v.  Brown,  10. 

16.  The  presumption  that  a  person  about  to  cross  a  railroad  track  will  either 

promptly  cross  ahead  of  an  approaching  engine  or  wait  until  the  engine 
has  passed,  can  not  be  indulged  in  the  presence  of  conduct  on  the  part 
of  »uch  person ;  indicating  a  different  purpose,  nor  when  the  conduct  of 
those  in  charge  of  the  engine  is  calculated  to  induce  such  person 
to  attempt  to  cross.     Eorton  v,  Houston  d  T.  C.  Ry.  Co.,  639. 

17.  Those  in  charge  of  locomotives  are  bound  to  exercise  care  not  only  to  avoid 

actual  collisdon  but  to  refrain  from  creating  such  an  appearance  of 
imminent  danger  as  would  be  reasonably  calculated  to  frighten  per- 
sons of  average  temxperament  and  to  cause  them  to  adopt  dangerous 
methods  to  save  themselves  from  the  seeming  danger.     Id. 

18.  In  a  suit  against  a  railroad  company  for  the  value  of  two  horses  killed 

and  for  damage  to  a  wagon  by  defendant's  locomotive,  where  it  appeared 
from  the  evidence  that  plaintiff  had  left  his  team  unhitched  near 
defendant's  track  at  the  depot;  that  the  horses  became  frightened 
at  the  usual  and  necessary  signals  of  the  engineer  at  such  stations 
and  ran  upon  the  track  in  front  of  the  engine;  and  that  the  engineer 
used  all  means  at  his  command  to  stop  the  train  as  soon  as  he  dis- 
covered the  peril  of  the  team,  the  plaintiff  was  not  entitled  to  re- 
cover.    Galveston,  H.  d  8.  A.  Ry.  Co.  v.  Graham,  98. 

19.  The  fact  tliat  plaintiff  and  others  were  licensed  to  place  their  teams  near 

the  depot  platform  did  not  deprive  the  defendant  of  the  right  to  operate 
ita  trains  in  the  usual  manner  nor  of  giving  the  necessary  and  custom- 
ary signals  with  its  locomotives.    Id. 

20.  Whether  or  not  alighting  from  a  moving  train  is  negligence  is  a  question 

of  fact  to  be  determined  by  the  jury.  Galveston,  H.  d  N.  Ry.  Co.  v.  Mor- 
rison, 187. 

21.  In  a  suit  for  personal  injuries  received  by  a  passenger  while  alighting  from 

tti  train,  when  the  undisputed  evidence  showed  that  no  employee  of  de- 
fendant was  present  to  whom  the  passenger  could  appeal  for  assistance 
in  alighting,  the  mere  fact  that  the  passenger  undertook  to  alight  while 
•carrying  a  grip  and  child,  did  not  raise  the  issue  of  contributory  neg- 
ligence.    Missouri,  K.  d  T.  Ry.  Co.  of  Texas  v.  Corse,  60. 

22.  One  who  acts  as  an  ordinarily  prudent  man  would  act  under  circumstances 

of  seeming  danger,  and  is  injured,  is  not  guilty  of  contributory  negli- 
gence although  it  may  develop  that  there  was  in  fact  no  danger.  Lod- 
wick  Lumh.  Co.  v.  Mounce,  230. 

23.  Where  there  are  two  passways  equally  convenient,  one  safe  and  the  other 

unsafe,  and  a  pedestrian  knowingly  uses  the  unsafe  way  and  is  in- 
jured, it  is  a  question  for  the  jury  wliether  or  not  his  act  was  that 
of  an  ordinarily  prudent  person.     City  of  Cleburne  v.  Elder,  399. 

24.  The  owner  of  land  which  he  knows  is  liable  to  be  flooded  by  water  from 

the  ditches  of  an  adjacent  irrigation  plant,  is  not  required  to  desist 
from  planting  crops  on  said  land  nor  to  build  ditches  or  embankments 
to  protect  his  crops  or  land.  It  is  the  duty  of  the  owner  of  the  irriga- 
tion plant  to  so  construct  its  ditches  and  use  its  property  as  not  to 
injure  others.     McLellan  v.  Brownsville  Ld.  d  Inv.  Co.,  249. 

25.  Where  one  person  suffers  injury  by  the  carelessness  of  another,  occurring 

unexpectedly,  and  in  a  transitory  manner,  the  one  so  suffering  must  go 
to  some  trouble  or  expense  to  avoid  or  lessen  the  damage;  but  if  the 
injury  be  a  continuing  one,  and  the  person  causing  the  same  has  equal 
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knowledge  of,  and  opportunity  to  present,  the  damage,  it  is  his  duty 
to  prevent  it,  and  he  caA  not  avoid  TeeponailMlity  by  showing  that  tbs 
person  injured  might  have  avoided  the  damage  by  a  slight  expense.     Id. 

26.  An  appellant  can  not  complain  of  the  refusal  of  the  court  to  submit  a 

phaj»e  of  contributory  negligence  which  was  not  pleaded,  (yhicago,  R,  /. 
d  P.  Ry.  Co,  V,  Stilwell,  047. 

27.  In  a  suit  by  the  parents  for  the  death  of  their  son  at  a  much  frequented 

croHsing  over  the  tracks  of  the  defendant  company  in  its  yards,  the  son 
having  been  struck  and  run  over  by  a  backing  loooraotiv6y  where  it  ap- 
peared from  the  evidence  that  defendant's  employees  operating  the 
]ocx>motive  did  nothing  more,  as  they  approached  said  crossing,  than 
simply  look  ahead  through  the  cab  windows,  although  they  knew  that 
in  that  ^^Tiy  they  could  not  see  the  track  within  fifty  feet  of  the  end 
of  the  tender,  the  jury  was  justified  in  finding  that  said  employees 
were  guilty  of  negligence  in  failing  to  keep  a  reasonable  lookout. 
Houston  d  T.  C.  K,  R,  Co.  v.  Kauffmann,  72. 

28.  In  a  suit  by  parents  for  the  death  c4  their  ran  under  the  circumetanoes 

stated  in  the  foregoing  paragraph,  it  further  appearing  from  the 
undisputed  evidence  that  the  deceased  was  a  mjsn  twenty- tliree  years 
of  age,  of  ordinary  intelligence,  in  full  possssion  of  his  faculties  of 
eight  and  hearing;  that  the  track  was  straight  and  level  at  the  crossing; 
that  there  was  nothing  to  obstruct  a  view  of  the  approaching  locomo 
tive  which  was  not  running  faster  than  four  or  five  miles  an  hour, 
the  conclusion  is  irresistible  that  the  deceased  was  guilty  of  contribu- 
tory negligence  in  failing  to  look  and  listen  while  crossing  said  tradcBy 
and  the  court  should  have  instructed  a  verdict  for  the  defendant.     Id. 

20.  In  the  case  of  a  person  crossing  the  much  used  tracks  of  a  railroad  com- 
pany in  its  yard  the  fact  that  the  noise  of  a  passing  train  drowned 
all  other  $K>unds,  only  emphasized  the  duty  on  the  part  of  such  a  person, 
in  the  exercise  of  ordinary  care,  to  use  his  sense  of  sight.     Id. 

30.  In  a  8uit  by  a  widow  and  minor  children  for  the  death  of  the  husband  and 
lather,  evidence  considered,  and  held  sufficient  to  support  a  finding 
that  defendant's  engineer  was  negligent  in  failing  to  heed  a  slow-down 
signal  given  by  deceased;  that  said  engineer  was  habitually  reckless  in 
the  handling  of  his  train,  to  the  knowledge  of  the  defendant;  that 
the  timbers  of  the  cars  were  old  and  weakened;  and  that  the  deceased 
was  not  guilty  of  contributory  negligence  in  riding  upon  the  stringer 
of  the  car.     Ragley  Lumb.  Co.  v.  Parks,  539. 

negotiable  Initnunent. 

Executed  by  hotel  company.     See  Corporatum,  X,  2. 

Hew  Cause  of  Action. 

Introduced  on  appeal.     See  Amendment,  1. 

Newly  BiaooYered  ETidenoe. 

Diligence   to  procure.     See   Tkcw   Trial,  2,  S. 
Hew  Trial. 

1.  An  assignment  of  error  that  the  evidence  was  insufficient  to  support  the 

verdict,  can  not  be  considered  when  in  the  motion  for  new  trial  such 
ground  was  olleged  generally,  and  failed  to  point  out  wherein  the 
evidence  was  ini^uilicient.     Chicago,  R.  I.  d  P.  Ry.  Co.  v.  Stilwell,  647. 

2.  A   motion  for  new  trial  on  the  ground  of  newly  discavered  evidence  is 

fatally  defective  which  fails  to  show  that  any  effort  was  made  to 
secure  the  evidence  although  apparently  available,  and  iidiich  motion 
is  not  verified.      Houston  L.  d  P.  Co.  v.  Hooper,  257. 

3.  When,  during  the  progresa  of  a  trial,  the  importance  of  certain  absent 

testimony  is  developed  it  is  the  duty  of  the  party  desiring  such  testi- 
mony to  withdraw  his  announcement  of  ready  for  trial  and  ask  for 
a  continuance  for  the  purpose  of  obtaining  the  testimony.  Failing 
in  this,  a  motion  for  new  trial  on  the  g^round  of  newly  discovered 
t98timiQiMV  iff  ppop^ly  overruled.    El  Paso  B.  W.  Ry.  Co.  v.  Barrett,  15. 
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Note. 

Without  corporate  seal.     See  Corporation,  1,  2, 

Payable  to  husband  and  wife.     See  Wife's  Separate  Property,  2.' 

Notioe. 

To  agent  imputed  to  principal.     See  Agency,  1. 

Of  special  damages.     See  Damages,  S,  11, 

Record  of  instrument  as.     Siee  Deed,  6, 

Of   taking   depositions.     See   Depositions,   2, 

That  oonvcTance  was  obtained  by  fraud.    See  Homestead,  4* 

That  title  is  contested.     See  Improvements,  1, 

Of   intervention    in   suits.     See   Intervention,   2. 

Of  adverse  claim.     See  Lis  Pendens,  i. 

That  deed  was  made  under  duress.    See  Married  Women,  4. 

Of  urgency  of  message.  See  Telephone,  2. 
1.  Evidence  considered,  and  held  to  show  that  the  purchaser  of  a  note  pur- 
porting to  Ikave  been  given  for  the  purchase  money  of  land,  knew  that 
such  was  not  the  fact,  and  that  the  land  on  which  a  lien  was  giv^i 
to  decure  the  note,  was  the  homestead  of  one  of  the  makers.  Adams  v. 
Bartell,  349. 

JTuisance. 

Disturbance  by  noise.     See  Evidence,   5, 
Water  tank  and  turntable.     See  Railways,  6-10. 
By  operation  of  trains.     See  Railways,  11,  12, 
By  maintaining  slock  pens.     See  Railways,  IS,  H, 

Offset. 

To  verified  account.     See  Set-off,  1, 

Opinion. 

As  to  market  value.     See  Evidence,  16,  17, 
As  to  location  of  land.     See  Evidence,  19, 
Hypothetical    que8tioi]bB.      See    Evidence,   20,   21, 
As  to  value  of  medical  services.     Sbe  Evidence,  22, 
As  to  cause  of  runaway.     See  Evidence,  2^- 
As  to  value  of  property.     See  Fraud,  S. 

Option. 

For  purchase  of  land.     See  Innocent  Pwrchaser,  1, 

Ordinance. 

Insulation  of  electric  wires.     See   "Negligence,  4, 

Outstanding  Title. 

Acquired   by  grantor.     See  Estoppel,  1,  2. 

Where  claim  is  under  common  source.     See  Trespass  To  Try  Title,  2, 

Proportional  abatement  of  price.     See  Vendor  and  Purchaser,  1, 

Overflow. 

Spread  of   Johnaon   grafls  by.     See  Damages,   IS. 
Liability  of  railway  for.     Slee  Instructions  to  Juries,  21,  2?, 
Planting  land  after.     See  Negligence,  24,  25, 
Causing  spread  of  Johnson  grasB.     See  Railways,  1. 
Evidence  aa  to  sufficiencv  of  culverts.     See  Railways,  S. 

Parties. 

In  proceedings  for  condemnation.     See  Eminent  Domain,  1, 
To  suit   for   foreclosure.      See   Homestead,   2. 
Interested  in  partition  of  land.     See  Intervention,  1, 
To  action  against  city.     See  Mandamus,  1, 
Defect  of.     See  Practice  in  Trial  Court,  2. 
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1.  The  wife  has  such  an  interest  in  the  homestead  as  to  entitle  her  to  main- 

tain alone  an  action  to  cancel  a  conveyance  of  it  which  she  had  joined 
her  husband  in  making,  being  induced  thereto  by  his  fraud,  when  he  has 
abandoned  her  and  refuses  to  join  in  the  suit,  though  she  remains  in 
undisturbed  pospessioo.     Scoggin  «.  Mason,  480. 

2.  Where  the  plaintiff  sues  for  a  balance  due  upon  the  purchase  money  of 

land  and  the  defendant  pleads  in  reconvention  for  a  rescission  of  the  sale 
and  for  recovery  of  the  purchase  money  already  paid,  plaintiff's  vendor, 
who  was  in  no  manner  im|>licated  in  the  wr(»g  which  is  made  the 
ground  for  rescission,  is  not  a  necessary  party  to  the  action,  although 
the  legal  title  to  the  land  was  in  such  vendor  at  the  time  plaintiff  made 
the  sale  to  defendant.     Bouts  v.  Scharhauer,  605. 

Partition. 

Parties  interested  in.     See  Intervention,  1. 

Payment. 

Of  award  on  condemnation.     See  Eminent  Domain,  1. 
Of  taxes  as  evidence  of  claim.     See  Limitation,  10. 
Of  rent  after  suit  to  recover  premises.     See  Lis  Pendens,  1» 
Plea  of.     See  Pleading,  11. 

Parent  and  Child. 

Selling  liquor  to  minor.     See  Intowicating  Liquors,  10. 

Parol  Gift. 

Without  change  of  possession.     See  Contract,  19. 

Parol  Contract. 

Not  to  be  performed  within  year.     Slee  Statute  of  Frauds,  i-J. 
To  pay  the  debt  of  another.    See  Statute  of  Frauds,  4- 

Parol  Sale. 

With  possession  and  improvements.     See  Specific  Performtmce,  i. 

Partnership. 

1.  A  6ur\'iving  partner  has  the  right  to  the  possession  of  partnership  prop- 

erty for  the  purpose  of  winding  up  the  partnership  affairs,  and  he  can 
not  be  deprived  of  such  right  by  the  appointment  of  an  administrator 
for  the  estate  of  a  deceas^  partner.     Goldstein  v.  Susholtz,  582. 

2.  In  a   suit   by   one   partner  against   another   for   an   accounting   and   the 

appointment  of  a  receiver,  an  allegation  in  the  petition  "that  hereto- 
fore, to  wit,  on  or  about  May  1,  1899,  plaintiff  and  defendant  entered 
into  a  partnership  for  the  purpose  of  conducting  a  bottling  works, 
bottling  soda  and  mineral  water  for  sale  in  the  (Aty  of  San  Antonio, 
Bexar  County,  Texas,  under  the  firm  name  of  ^ische  Brothers,'  and 
they  continued  to  conduct  said  partnership  business  until  about  Sep- 
tember 10,  1906,"  was  a  sufficient  allegation  of  the  partnership;  it  was 
not  necessary  to  set  out  the  details  of  the  partnership,  and  said  allega- 
tion together  with  the  allegation  that  plaintiff  had  been  ousted  from 
participation  in  the  management  of  the  partnership  affairs,  and  that 
it  was  probable  the  partnership  assets  would  be  lost,  was  suffiicient  to 
authorize  the  appointment  of  a  receiver  under  article  1465  of  the  Re- 
vised Statutes.     Rische  v.  Rische,  23. 

3.  Under  an  application  for  a  receiver  for  a  partnership  the  court  is  not  re- 

quired to  pass  on  any  questions  involving  the  respective  or  iiltimatef 
rights  of  the  partners,  but  the  matters  alleged  mus^  require  the  disso- 
lution of  the  partnership.  The  court  is  vested  with  laige  discretion 
as  to  the  necessity  for  a  receiver,  and  its  decision  when  the  evidence 
is  oonflicting  is  conclusive.     Id^ 
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4.  Under  the  provisions  of  article  149-,  revised  Statutes,  one  partner  suing 
another  need  not  allege  and  prove  that  the  partnership  property  is  in 
danger  of  being  lost,  removed  or  materially  injured,  to  entitle  him  to  a 
receiver;  it  is  sufficient  if  he  has  been  wrongfully  excluded  from  par- 
'ticipation  in  the  management  of  the  partnership  affairs.  The  statement 
to  the  contrary  in  the  case  of  Bank  v.  Dunham,  44  S.  W.  Hep.,  605, 
is  obiter  dictum.    Id. 

Patent. 

1.  Where  the  owner  of  a  land  certificate  has  previously  sold  the  same,  the 
issuance  of  the  patent  to  his  heirs  vests  them  with  only  a  naked  legal 
title  which  they  hold  in  trust  for  the  owner  of  the  certificate.  Dean  v. 
Jagoe,   389. 

Penalty. 

For  failure  to  maintain  water  closets.     See  Conatitutionat  Law,  1. 
Interest  not  recoverable.     See  Intoaioating  Liquors,  15, 

Performance. 

Reasonable  time  for.     See  Question  of  Fact,  1, 

Person  Aggrieved. 

Proof   held   unnecessary.     See  Intoanoating   Liquors,   8, 

Pleading. 

Against  connecting  line.     See  Carriers  of  Freight,  7. 

Variance  from  negligence  alleged.     See  Carriers  of  Passengers,  6, 

Of  defeneive  matter.     See  Contract,  8, 

To  show  construction  of  agreement.     See  Contract,  9, 

Refreshing  memory  of  witness  by.     See  Evidence,  SO, 

Efficient  to  authorize  mandamus.     See  Mandamus,  2, 

As   evidence.     See   Mandamus,   Jj/, 

Sufficient  statement  of  contract.     See   Mandamus,  5, 

Contributory  negligence.     See   Negligence,  26, 

Allegations  of  partnership.     See  Partnership,  2. 

Injury  by  spread  of  Johnson  grass.    See  Railv)ays,  1, 

Evidence  not  supported  by.     See  Railways,  10, 

For  recovery  of  easement.     See  Trespass  to  Try  Title,  S, 

Proof  of  substance  of  issue.     See  Variance,  1. 

Allegations  held  not  inconsistent.    See  Vendor  and  Purchaser,  5, 

1.  In  pleading  it  is  not  necessary  to  aver  or  cliaige  what  or  how  the  law 

requires  things  to  be  done.  The  law  is  a  conclusion  which  follows  upon 
a  statement  of  facts  or  arises  by  reason  of  such  facts.  Legal  con- 
clusions can  only  be  alleged  as  conclusions  following  the  statement  of 
the  facts  upon  which  the  alleged  duty  arises.  City  of  San  Antonio  v, 
Routledge,  197. 

2.  In  order  for  a  pleading  to  stand  against  a  special  exception  it  should 

be  certain  to  a  certain  intent.     Id. 

3.  In  a  suit  for  damages  for  the  breach  of  a  contract  of  employment,  a  plead- 

ing setting  up  a  ratification  and  renewal  of  the  contract  by  the  de- 
fendant, considered  and  held  not  subject  to  the  objection  that  it  consist- 
ed of  conclusions  of  the  pleader.  San  Antonio  Light  Pub.  Co.  v.  Moore, 
259. 

4.  The  courts  are  not  bound  by  the  construction  which  a  pleader  may  place 

upon  a  contract,  even  when  such  construction  is  in  the  nature  of  an  ad- 
mission against  interest,  but  must  construe  the  contract  according  to 
the  law  governing  the  same.     Lennard  v.  Texarkana  Lumb.  Co.,  402. 

6.  The  designation  by  a  plaintiff  of  the  lien,  which  he  seeks  to  have  fore- 
closed, a«  a  vendor's  lien,  will  not  preclude  the  court  from  foreclosing 
the  lien,  tho.ugh  it  prove  to  be  a  mortgage  lien.    Adams  v.  Bartell,  350. 

6.  In  a  suit  for  debt  and  foreclosure  of  a  mortgage  lien  it  is  not  necessary 
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that  plaintiff  allege  the  valtte  of  the  mortgaged  property.  ^  Such 
allegation  is  certainly  unnecessary  when  the  matter  of  value  is  put 
in  issue  by  other  parties  to  the  suit.     Bullard  v.  Stewart,  49. 

7.  When  the  purpose  of  plaintiff's,  suit  is  to  establish  a  debt  against  the 

estate  of  a  decedent  and  to  subject  property  in  the  possession  of  the 
defendant  to  the  satisfaction  of  such  debt  the  petition  is  not  multi- 
farious.    Tyaon  V.  Qass,  164. 

8.  A  general  denial  puts  in  issue  all  of  the  material  facts  alleged  in  the 

petition,  and  is  sufficient  to  admit  any  evidence  tending  to  oontradict 
testimony  in  support  of  such  allegations.  In  a  suit  for  breach  of  con- 
tract testimony  of  defendant  considered,  and  held  admissible  under  a 
general  denial.     Schwartz  v,  Roberts,  458. 

9.  In  a  suit  for  damages  for  the  wrongful  cancellation  of  a  judgment,  plain- 

tiff having  alleged  that  the  judgment  could  have  been  collected  and  the 
defendants  having  answered  by  general  denial,  the  defendants  were  not 
estopped,  by  reason  of  an  implied  warranty  that  the  judgment  was  sub- 
sisting when  sold  by  them  to  plaintiff,  from  showing  that  the  wrong 
done  by  them  to  plaintiff  was  not  that  alleged  in  the  petition,  but  one 
for  which  a  different  liability  was  incurred.  Moody  d  Co,  v.  Rowlamd^ 
413. 

10.  In  a  suit  for  breach  of  implied  warranty,  pleadings  considered,  and  held 

to  present  only  the  issues  whether  the  defendants  agreed  to  transfer 
the  judgment  in  question  to  plaintiff  and  subsequently  released  the  same 
without  plaintiff's  consent,  and  what  was  the  value  of  said  judgment 
at  the  time  it  was  release^l.     Id, 

11.  In  the  absence  of  pleading,  proof  of  the  failure  or  inadequacy  of  the  con- 
.    sideration  for  a  contract  is  not  admissible.     Nor  is  such  evidence  ad- 
missible when  the  issue  is  whether  or  not  the  contract  was  made.    Id. 

12.  The  loss  of  time  consequent  upon  a  personal  injury  may  be  proved  with- 

out specific  allegation  of  the  same.  El  Paso  8.  W.  Ry.  Co.  v.  Bar- 
rett, 15. 

13.  In  a  suit  for  special  damages  for  breach  of  a  contract  to  return  within 

a  reasonable  time  certain  rented  personal  property,  pleading  considered, 
and  held  sufficient  as  against  a  general  demurrer.  As  against  a  general 
demurrer  every  reasonable  intendment  will  be  indulged  in  favor  of 
the  pleading.     Baker  d  Lockwood  Mfg,  Co,  v.  Clayton^  384. 

14.  A  recovery  quantum  meruit  may  be  had  upon  a  pleading  alleging  the  serv- 

ices rendered  and  their  value  though  the  {Heading  also  all^^  that 
"thereby"  the  defendant  became  liable  and  promised  to  pay  the  amount 
In  several  pajrments  of  $500  each;  such  conclusion  is  stated  as  a  result 
of  the  facts  already  pleaded,  and  not  as  an  express  agreement.  Rogers 
V.  Mexico  C.  Bk.  Co,,  475. 

15.  An  agreement  that  the  allegations  in  plaintiff's  pleadings  are  true  will  not 

prevent  the  husband  from  recovering  as  heir  of  his  wife  when  it  is 
alleged  in  said  pleading  that  he  was  living  at  the  time  of  his  wife's 
death,  although  it  is  also  alleged  that  plaintiff,  a  child  of  the  wife, 
was  her  sole  heir.     Tyson  v,  Qass,   164. 

16.  In  a  suit  against  a  building  and  loan  association  for  false  representations 

as  to  ability  to  loan  money  to  its  members  and  for  breach  of  contract 
to  loan  money,  pleading  considered,  and  held  sufficient  as  against 
a  general  demurrer.     Trollinger  v,  Amarillo  S,  d  L.  Co.,  692. 

17.  Neither  of  articles  1266,  1192  or  751,  Revised  Statutes,  prescribing  the 

requisites  of  pleas  of  payment,  counter-claim,  etc.,  applies  to  the  plead- 
ing of  one  alleging  payment  by  another  of  a  judgment  against  another 
which  the  plaintiff  therein  is  seeking  to  enforce  against  the  party 
claiming  such  payment.  As  he  was  not  a  party  to  the  judgment 
nor  the  one  making  such  payment,  he  may  plead  it  in  general  terms, 
especially  where  no  timely  objection  is  made  to  such  allegations. 
Horvets  v.  Dunman,   177. 

Polloe  Power. 

Begulation  of  street  cars.    See  Street  Railways,  I. 
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Pottetfioiu 

Retained  by  grantor.    See  Advene  PoaaeaMon,  i. 

Character  of  claim.     See  Adverse  Poaateeaion,  ft. 

Gift  without  change  of.     See  Contract,  13. 

In  good   faith.     See  Improvementa,  1,   2, 

Of  street  is  again&t  private  owner.     See  Limitation,  1,  B, 

Not  giving  right  of  recoveiy.     See  School  Land,  1,  2, 

m 

Powen. 

1.  An  attorney  in  fact  under  a  power  of  attorney  authorizing  him  to  sell, 
convey,  lease  or  rent  any  and  all  the  real  estate  belonging  to  his  prin- 
cipal, and  to  do  and  perform  all  and  every  act  and  thing  requisite  and 
necessary  to  be  done  in  and  about  the  premises,  had  authority  to  change 
the  subdivisions  of  a  block  of  ground  in  a  city  and  to  lay  out  and 
establish  an  alley  through  the  same  in  connection  with  the  exercise 
of  the  power  of  sale  and  as  an  incident  thereto.    Wieaa  v»  Ooodhuet  142. 

Traotloe. 

Rulings  upon  this  general  subject  will  be  fotmd  arranged  under  more 
specific  heads.  See  Abatement,  1;  Administration,  4 J  Aliena,  1; 
Amendment,  J;  Appeal,  1;  Argwnent  of  Counsel,  IS;  Aaaignmenta  of 
Errora,  1-7;  Attomey'a  Fee,  2;  Billa  of  Exception,  IS;  Briefa,  1-5; 
Conatitutional  Law,  2;  Continuance,  1,  2;  Corporation,  S;  Deposition, 
IS;  Evidence,  20,  SO,  SS;  Findings,  1;  Oamiahment,  1;  Ouardiana,  IS; 
Impeachment  of  Witneaa,  IS;  Injunction,  IS;  Inatrtu)tions  to  Juries, 
1-29;  Intervention,  1,  2;  Judge,  1;  Judgment,  IS;  Jurisdiction,  1;  Ju- 
risdiction of  District  Court,  1;  Jurisdiction  of  Probate  Court,  1;  Jury, 
IS;- Justice  Court,  IS;  Landlord  and  Tenant,  9;  Limitation,  7;  Manda- 
mus, IS;  Married  Women,  S;  New  Trial,  IS;  Parties,  1,  2;  Practice  in 
Trial  Court,  1-4;  Practice  on  Appeal,  1-12;  Receivers,  IS;  Reconven- 
tion, 1;  Sequestration,  1-4;  Set  Off,  1;  Sheriff's  Sale,  IS;  Statement  of 
Facts,  1,  2;  Tawes,  1;  Tender,  1;  Trespass  to  Try  Title,  4;  Variance,  1; 
Venue,  IS;  Waiver,  1;  Wills,  1,  2. 

Praotioe  in  Trial  Court. 

Improper   aigument.     See  Argument  of  Counsel,  S. 

Refusal  to  hear  objections.    See  Bills  of  Exception,  1. 

Refusal  to  sign  bill.     See  Bills  of  Exception,  4* 

Failure  to  prepare  bill.     See  Bills  of  Exception,  5. 

Stating  what  was  expected  to  be  proved.     See  Bills  of  Exception,  7. 

Diligence  to  meet  issues.    See  Continuance,  2. 

Misconduct  of  Jury.     See  Jury,  2. 

Separation  of  jury.     See  Jury,  S, 

1.  An  entry  of  discontinuance,  purporting  to  be  made  by  the  plaintiffs,  but 

signed  by  attorneys  for  plaintiffs,  is  valid  and  effective  under  art.  1258, 
Revised    Statutes.     Seeligson  v,   Oifford,   666. 

2.  A  question  as  to  the  joinder  of  parties  can  not  be  raised  by  general  de- 

murrer. Such  objection  must  be  interposed  by  special  exception  or  plea 
in  abatement.     Lane  v.  Moon,  626. 

S.  A  jury  should  be  entirely  free  from  any  influence  on  the  part  of  the  trial 
judge  in  the  matter  of  rendering  a  verdict.  Colloquy  between  a  trial 
judge  and  a  hung  jury  condidered,  and  held  to  have  probably  induced 
some  of  the  juiy  to  consent  to  a  verdict  when  they  would  not  otherwise 
have  done  so,  and  hence  reversible  error.  Comelison  v.  Ft.  Worth  do 
R.  Q.  Ry,  Co,,  509. 

4.  When  a  judgment  was  appealed  from  and  reversed  and  rendered  against 
appellee,  it  was  proper  practice  for  the  lower  court,  on  receiving  the 
mandate  and  judgment,  to  enter  the  latter  of  recoid  without  further 
notice  or  citation  to  the  appellee,  and  to  proceed  to  enforce  it  (Rev. 
Stats.,  art.  1035),  and  such  record  is  admissible  as  evidence  of  the 
ju^ment.     Henry  v.  Bed  Water  Lumb.  Co,,  179. 
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PnctiM  OA  AppcsL 

Abstract  proposition  of  law.     See  As^if^nment  of  Error,  1. 

Embracing  difitinct  errors.     See  Assignmeni  of  Error,  2. 

Identifying  charge  convplained  of.     See  Assignment  of  Error,  S. 

Filing  croee  assignments.     See   Assignment  of  Error,  4, 

Pointing  out  error.     See  Assignment  of  Error,  5. 

Insufficient  statement  in  brief.     See  Assignment  of  Error,  6,  7. 

Exceptions  in  statement  of  facts.     See  BiUs  of  Exception,  2. 

Failure  to  except  to   ruling.     See  Bills  of  Exception,  3. 

Unsigned  exceptions.     See  BUls  of  Exception,  4- 

Failure  to  prepare  bill.     See  Bills  of  Exception,  5. 

Showing  merit  in  objection.     See  Bills  of  Exception,  6,  7,  8. 

Failure  to  present  case  properly.     See  Briefs,  i*-5. 

Fact  proved  by  record.     See  Continuance,  1, 

Failure  to  except  below.     See  Findings  of  Fact,  1. 

Where  term  of  lease  has  expired.     See  Landlord  and  Tenant,  6, 

Motion  not  acted  on.     See  Waiver,  J. 

1.  Where  objection  is  made  for  the  first  time  in  the  Appellate  Court  to  an 

error  in  the  judgment  of  the  trial  court,  though  the  error  is  fundamen- 
tal, the  cost  of  appeal  will  not  he  taxed  against  the  appellee  when 
the  judgment  is  reformed.     White  v.  Manning,  299. 

2.  In  the  absence  of  a  showing  in  the  record  that  no  request  was  made  upon 

the  trial  judge  to  file  conclusions  of  fact  and  law,  it  will  be  presumed 
that  such  conclusions  found  in  the  record  were  filed  in  c(mi{>liance 
with  a  request.  Riggins  v,  Trickey,  569. 
8.  The  Act  of  the  Twenty-ninth  Legislature,  page  71,  adding  article  1024a  to 
chapter  17,  title  xxvii  of  the  Revised  Statutes,  when  construed  in  connec- 
tion with  article  1039  of  the  Revised  Statutes,  does  not  require  the 
Courts  of  Civil  Appeals  to  file  their  conclusions  of  law  upon  each 
and  all  of  the  issues  raised  by  the  various  assignments  of  error  presented 
in  the  briefs  in  all  cases  appealed  to  said  courts,  but  only  in  such 
cases  as  may  be  taken  to  the  Supreme  Court  by  writ  of  error.  Tucker 
d  Co,  V.  Freiberg  d  Kahn,  160. 

4.  An  appeal  from  County  Court  having  been  dismissed  because  the  record  did 

not  show  that  it  was  a  case  originating  in  Justice  Court  and  the 
amount  in  controversy  was  not  sufficient  to  give  the  County  Court 
original  jurisdiction,  a  motion  to  reinstate  and  for  certiorari  to  complete 
the  record  will  be  denied  unless  supported  by  a  showing  that  appellant 
was  not  in  fault  in  bringing  an  imperfect  record  before  the  court  for 
its  disposition.  Western  U.  Tel.  Co.  v.  O'Keefe,  87  Texas,  423,  dis- 
tinguished.    Bonner  v.  Legg  d  Tyndall,  176. 

5.  To  authorize  the  sending  up  of  original  documents  and  to  constitute  them 

a  part  of  the  record  on  appeal,  it  is  necessary  that  a  written  OK'der 
to  this  effect  be  made  by  the  trial  court  during  the  term  at  which  the 
case  was  tried.  A  written  order  by  the  trial  judge  to  the  clerk  of  his 
court,  after  the  adjournment  of  the  term,  to  send  up  such  original 
papers,  will  not  have  the  effect  of  making  them  a  part  of  the  record, 
or  entitle  them  to  consideration.     Neicman  v.  Williamson,  615. 

6.  Where  the  documentary  evidence  used  on  the  trial  of  a  boundary  case  is 

stricken  from  the  record  on  appeal  and  the  record  is  therefore  incom- 
plete, it  will  be  presumed  in  favor  of  an  instructed  verdict  for  the 
plaintiff  (appellee),  that  the  entire  evidence  on  the  trial  was  such 
as  to  justify  the  court  in  giving  such  peremiptory  chaige.     Id, 

7.  Where  no  contention  or  objection  is  made  in  the  trial  court,  it  can  not 

be  considered  on  appeal.  Even  if  it  be  true  that  the  claim  of  a  sur- 
viving widow  for  a  year's  allowance  creates  a  necessity  for  administra- 
tion m  the  absence  of  debts  against  an  estate,  the  failure  to  make 
such  claim  in  the  trial  court  will  be  considered  as  a  waiver  of  the 
same.  Goldstein  v,  Susholtz,  582. 
S.  In  reaching  its  conclusions  of  fact  an  Appellate  Court  will  view  the  evi- 
dence in  the  light  most  favorable  to  the  verdict,  and  if  there  is  any 
evidence  to  support  the  same  it  will  not  be  set  aside.  Bt,  Louis  8.  W. 
Ry,  Co,  of  Texas  v,  Schuler^  356. 
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Praotiee  on  Appeal — Continued. 

9.  No  ground  for  reversal  of  a  judgment  on  appeal  from  Justice  Court  appears 
from  the  sustaining  of  exception  to  an  amended  plea  setting  up  the 
specific  details  of  the  defense  of  payment,  pleaded  only  in  general  terms 
in  the  court  below,  though  the  exception  was  presented  after  announce- 
ment of  ready  for  trial  ^ud  defendant  thereupon  was  refused  a  contin- 
uance on  the  ground  of  surprise  and  leave  to  file  a  trial  amendment, 
when  the  record  showed  that  such  defense  of  payment  was  submitted 
to  the  jury  and  does  not  show  that  defendant's  evidence  on  that  issue 
was  not  admitted  under  his  general  plea.    Ratliff  v.  Tiner,  242. 

10.  Testimony  admitted  in  answer  to  a  leading  question  is  harmless  when  other 

testimony  to  the  same  effeot  is  properly  in  the  record.  Missouri,  K.  d 
T,  Ry.  Co,  of  Texas  v.  Corse,  61. 

11.  WJien  an  appeal  has  been  dismissed  on  motion  of  appellant  before  appear- 

ance by  appellee  the  case  w^ill  not  be  reinstated  upon  motion  of  appellee 
in  order  that  appellee  might  suggest  delay  and  ask  for  the  statutory 
damages.  Appellant  has  the  right  to  have  his  appeal  dismissed  before 
appearance  by  appellee.    Ft,  Worth  d  R.  G,  Ry,  Co,  v.  Kinder,  622. 

12.  When,  in  view  of  the  verdict,  the  admission  of  irrelevant  evidence  was 

evidently  harmless,  its  admission  is  not  reversible  error.  Darst  v, 
Deviwi,  311. 

Presoriptlon. 

Of  intoxicants  by  physician.     See  Intowioating  Liquor,  5, 

PTesnmption. 

That  survey  was  actually  run.     See  Boundaries,  S, 

As  to  pioperty  acquired  during  marriage.    See  Conwnunity  Property,  1, 

On  conveyance  from  father  to  son.     See  Deeds,  1, 

That  license  was  issued  on  application.     See  Intoxicating  Liquors,  7. 

That  person  will  not  enter  on  track.     See  Ifegligence,  16, 

That  findings  were  made  on  request.     See  Practice  on  Appeal,  2. 

In  favor  of  correctness  of  charge.     See  Practice  on  Appeal,  6. 

As  to  credit  on  alias  execution.     See  Sheriff's  Sale,  2, 

As  to  outstanding  title.     See  Trespass  to   Try  Title,  2, 

Prima  Facie  Case. 

Return  of  property  in  damaged  condition.     See  Bailment,  2, 
That  fire  was  caused  by  negligence.     See  Instructions  to  Juries,  20, 
Of  sales  of  liquor  on  prescription.     See  Intoxicating  Liquors,  4* 
Of  negligence  from  accident.     See  Negligence,  5, 

PriTlleged  Commnnicatlon. 

To  parent.     See  Blander,  2. 

Principal  and  Agent. 

Notice  to  agent.     See  Agency,  1. 

Implied  authority.     See  Agency,  2, 

Liability  for  exemplary  damages.    See  Damages,  2, 

Agent  buying  from  principal.     See  Fraud,  4- 

Sale  by  employee.     See  Intoxicating  Liquors,  S, 

Prohibition. 

Under    local    option    law.     See    Intoxicating   Liquors,    1-15, 

Proziniate  Canse. 

Natural  consequences  of  act.     See  Negligence,  1,  2. 

PeUIo  Bead. 

The  power  to  determine  whether  a  proposed  change  in  a  public  road  would 
be  for  the  benefit  of  the  public,  is  vested  in  the  Commissioner's  Court, 
and  its  decision  in  such  cases  can  not  be  reviewed  unless  an  abuse  of 
said  power  is  clearly  shown.  The  mere  fact  that  the  proposed  change 
would  lengthen  the  road,  is  not  sufficient.    Smith  v.  Ernest,  247. 
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PmUla  MioolB. 

1.  The  Act  of  1905,  page  263,  of  the  General  Laws  of  said  year,  providing 

for  a  comiplete  ayBtem  of  free  echoola  in  Texas,  did  not  repeal  the 
former  laws  under  which  the  community  system  had  been  conducted. 
Lowranoe  v*  Bchwah^  67. 

2.  Under  the  Act  of  1905  the  petition  for  an  election  to  determine  whether 

or  not  a  school  tax  should  be  levied,  the  order  for  such  election  and  the 
votes  should  specify  the  exact  amount  of  the  tax  it  is  proposed  to  levy. 
The  discretion  in  said  matter  belongs  to  the  voter  and  not  to  the 
Commissioners  Court,  and  an  election  in  which  the  only  specification 
of  the  amount  of  the  tax  to  be  levied  is  that  it  shall  not  exceed 
20  cents  on  the  one  hundred  dollars  valuation,  is  void.    Id. 

3.  The  District  Court,  and  not  the  County  Court  has  jurisdiction  of  a  suit  to 

enjoin  the  levy  and  collection  of  a  school  tax.     Id, 

Qvaatua  Xernlt. 

Recovery  upon.    See  Pleading,  H, 

Qveitlon  of  Taet 

1.  What  is  reasonable  time  for  performance  of  a  contract  to  pay  off  a  judg- 
ment incumbrance  against  land  is  a  question  of  fact,  and  a  charge 
assuming  that  five  years  was  not  a  reasonable  time  therefor  was  proper- 
ly refused.     Eorvets  v,  Dunman,  177. 

Kailroad  Oommiision. 

Rates  prescribed  by.    See  Carriers  of  Freight,  1,  2. 

Bailwayi. 

Argument  held  cause  for  reversal.    See  Argument  of  Counsel,  S. 

Excessive  chaiges.     See  Carriers  of  Freight,  1,  2. 

Switching  charges.      See   Carriers   of  Freight,  2. 

Freight  damaged  by  flood.    See  Carriers  of  Freight,  S,  ^. 

Injury  to  stock  in  unloading.     See  Carriers  of  Freight,  5. 

Dunages  for  loss  of  goods.     See  Carriers  of  Freight,  6. 

Pleading  against  connM;ting  line.    See  Carriers  of  Freight,  7. 

Reduced  excursion  rates.     See  Carriers  of  Passengers,  J. 

Refusal  to  pay  fare  for  child.     See  Carriers  of  Passengers,  2,  S. 

Trespasser  alighting  from  train.     See  Carriers  of  Passengers,  4* 

Degree  of  care  required.     See  Carriers  of  Passengers,  3,  5,  8. 

Attadc  on  car  by  strikers.     See  Carriers  of  Passengers,  6. 

Injuries  in  alighting  from  train.    See  Carriers  of  Passengers,  4,  7-9. 

Alighting  at  wrong  station.     See  Carriers  of  Passengers,  10,  11. 

Carrying  beyond  destination.     See  Carriers  of  Passengers,  12,  IS. 

Selling  ticket  to  flag  station.     See  Carriers  oj  Passengers,  13. 

Water  closets  at  station.     See  Constitutional  Law,  1. 

Exemplary  damages  for  servant's  act.     See  Damages,  2. 

Verdicts  held  not  excessive.     See  Damages,  k,  8,  16,  17,  18. 

Mental  suffering  of  child.     See  Damages,  5. 

Liability  for  prospective  results  of  injury.     See  Damages,  6,  7,  15,  16. 

Delay  in  transporting  merchandise.    See  Damages,  10,  11,  12. 

Spread  of  Johnson  grass  by  overflow.     See  Damages,  IS. 

Injuries  resulting  in  death.     See  Damages,  15-18. 

Loss  of  second-hand  articles.     See  Damages,  23. 

Disturbance  by  noise.     See  Evidence,  5. 

Value  of  wife's  services.     See  Evidence,  9. 

Damages  resulting  from  death.    See  Evidence,  10,  11. 

Time  necessary  for  stopping  train.    See  Evidence,  IS. 

Discovered  peril.     See  Evidence,  U. 

Rough  handling  of  cattle.     See  Evidence,  15. 

^roof   of  market  value.     See   Evidence,   16,   17. 

iJeelarations  as  res  gestae.     See  Evidence,  25. 

upinion  as  to  suffering  pain.     Stee  Evidence,  26. 
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Eallwayi — OimHnued. 

Interest  of  medical  expert.    See  Evidence,  SS. 

Injuries  in  alighting  from  oar.     See  Instructions  to  Juries,  26. 

Liability  for  fire.     See  Instructions  to  Juries,  20, 

Liability  for  overflow.     See  Instructions  to  Juries,  21,  22.   . 

Possession  of  street.     See  Limitation,  1,  2. 

Damage  to  adjacent  property.     See  lAmitation,  S,  i. 

Pitchman  falling  over  obstruction.     See  Master  and  Servant,  1. 

Defective  pinch-bar.    See  Master  and  Servant,  2. 

Obedience  to  order.     See  Master  and  Servant,  8. 

Defective  implement.     See  Master  and  Servant,  4-9. 

Risks  assumed  by  servant.     See   Master  and  Servant,  5-9. 

Duty  of  servant  to  inspect  tools.     See  Master  and  Servant,  4- 

Kisks  created  by  master's  negligence.     See  Master  and  Servant,  5. 

Knowledge  of  defect  in  tool.     See  Master  and  Servant,  6. 

Repair  St  defective  implement.     See  Master  and  Servant,  7. 

Removing  push  car  from  track.     See  Master  and  Servant,  8. 

Rock  falling  from  derrick.     See  Master  and  Servant,  9. 

Acts  of  fellow  servants.     See  Master  and  Servant,  12-16. 

Natural  consequences  of  act.     See  Negligence,  1,  2. 

Assumed  risk.     See  Negligence,  $. 

Negligence  must  be  proved.     See  Negligence,  6,  7. 

Violent  coupling.     See  Negligence,  8. 

Discovered  peril.     See  Negligence,  9-12. 

Walking  on  track.     See  Negligence,  9-H. 

License  to  use  track.    See  Negligence,  IS. 

Walking  by  side  of  track.    Sbe  Negligence,  15. 

Person  crossing  track.     See  Negligence,  16,  17. 

Injury  to  unhitched  teant.     See  Negligence,  IS,  19. 

Alighting  from  moving  train.     See  Negligence,  20,  21, 

Duty  to  lessen  damage.     See  Negligence,  25,  26. 

Keeping  lookout  at  crossing.     See  Negligence,  2^-29. 

1.  The  allegations  of  a  petition  seeking  damages,  actual  and  exemplary,  for 

injury  to  plaintiff's  premises  by  Johnson  grass  permitted  to  mature 
on  the  premises  of  a  railway  company  and  to  spread  by  washing  over 
plaintiff's  land,  are  held  to  present  the  facts  with  sufficient  particu- 
larity as  against  special  exceptions.  Doeppenschmidt  v.  International 
d  G.  N.  R.  R.  Co.,  577. 

2.  The  statute  on  the  subject  of  Johnson  grass  permitted  to  mature  on  and 

spread  from  the  premises  of  a  railway  is  held  constitutional,  following 
the  ruling  herein  on  certified  question  (100  Texas,  532),  and  over- 
ruling Gulf,  0.  &  S.  P.  Ry.  Oo.  v.  Stokes,  91  S.  W.  Rep.,  328.    Id. 

3.  In  a  suit  for  damage  to  crops  alleged  to  have  been  caused  by  insuffi- 

cient culverts  in  a  railroad  embankment  it  was  permissible  for  de- 
fendant to  prove  that  at  a  point  in  the  valley  near  plaintiffs'  land 
the  water  receded  as  quickly  after  the  embankment  was  built  as  it  did 

I  before,  the  amount  of  rainfall  being  the  same.    Moss  v.  Cfulf,  C.  d  S.  F. 

I  Ry.  Co.,  463. 

4.  In  a  suit  as  above  in  which  one  of  the  alleged  causes  of  damage  to  plain- 
tiffs' crops  was  the  increased  velocity  of  the  water  through  the  cul- 
verts, a  charge  which  instructed  the  jury  to  find  for  plaintiffs  if  any 
or  all  of  the  damage  done  plaintiffs  was  caused  by  the  dam,  embank- 
ment and  culverts  or  openings,  was  not  subject  to  the  objection  that  it 
omitted  said  alleged  cause  of  damcige.     Id. 

5.  In  the  case  of  the  construction  by  a  railroad  company  of  a  watertank 
and  turntable  on  its  right  of  way  in  sudi  proximity  to  private  property 
as  to  constitute  a  nuisance,  limitation  would  not  begin  to  run  until  the 
establishntent  of  such  structures.  Missouri,  K.  d  T.  Ry.  Co.  v.  Perry, 
374. 

6.  The  construction  by  a  railroad  company  of  a  watertank  and  turntable,  even 
though'  on  its  own  right  of  way,  in  such  proximity  to  private  property 
as  to  depreciate  the  value  of  the  same  and  to  cause  the  occupants  of  the 

Vol.  XLVI.  Civil— 46. 
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dvf-I!]^  tlmvoB  mmttajmuoB  and  diaeomfort,  will  give  the  owner  of 
t^  l»opertT  m  erase  of  actkni  against  the  company.     Id. 

7.  Where  a  Tailroad  eompany  eonstmcted  a  watertank,  and  aboat  a  year 
tiheieafter  a  mratable  on  its  right  of  way,  the  jury  are  justified,  in 
arririsir  «t  the  damage  resulting  from  both  to  private  property,  in 
dnhx^^z^i:  fiv^m  the  vmlne  of  the  property  before  the  erection  of  the 
watertaxk  the  value  of  the  property  after  the  construction  of  the 
tuiscaUe.  as  the  pn^ier  measure  of  damage.    Id. 

&  A  recwYfy  against  a  railroad  company  for  injury  to  real  estate  occupied 
br  the  plaintiff  and  for  personal  annoyance,  is  not  a  double  recovery.  Id, 

9L  A  railroad  company  is  liable  to  the  owners  of  private  property  for  annoy- 
ance, discoBcJdrt«  ete^  if  the  same  amount  to  a  nuisance,  without  re- 
gard to  the  degree  of  care  exercised  by  the  company.  Id, 
ItL  Wh<-ffe  a  plaintiff  sues  for  damages  resulting  to  himflelf  and  wife  alone 
fran  a  nwsanee,  the  admission  of  evidence  to  prove,  and  a  charge 
aaihorixix^  a  lecoreiy  for  damages  to  the  entire  family,  is  reversible 
error,    id. 

11.  In  a  5Qit  for  damages  to  adjacent  property  by  the  <^ration  of  a  railroad 

tW  exclasion  of  evidence  tending  to  prove  that  the  railroad  company 
exerri<iNi  ordinanr  eaie  to  avoid  unnecessary  smoke,  noise,  etc,  was 
hans^sss  error  in  view  of  the  charge  oi  the  court  that  a  recovery  by 
plaintiff  was  aut honied  only  in  the  event  tint  defendant  in  the  exercise 
of  omisary  care  nereasarily  produced  smoke,  noise,  etc.,  to  such  an 
extent  as  to  lessen  the  market  value  of  plaintiff's  property.  Tewas  d 
P.  Urn.  Co.  r.  Edrim^om^  388. 

12.  In  a  5uit  for  damage  to  adjacent  property  by  the  operation  of  a  raflroad 

it  does  not  necessarily  follow  that  becMise  the  jury  failed  to  find 
in  p!ainiid"$  faix>r  on  the  issue  of  personal  annoyance  and  inconvenience, 
it  $boQld  al<o  have  found  against  him  on  the  issue  of  depreciated  value 
c^  his  piopernr.     Id. 

IX  The  owner  of  real  e$tate  may  recover  as  damages  the  depreciation  in  the 
value  of  hi$  property  by  the  erection  of  railway  stodc  pens  near  it, 
tboush  property  in  the  town  generally,  including  his  own,  had  in- 
creased in  value  since  their  erection.  Guif^  C.  d  8,  F.  Ry,  Co.  r. 
B;«<.  240. 

14.  The  owner  of  residence  property  may  recover  for  depreciation  in  its  value 
from  nuisance  by  bad  odors,  dust,  and  noise  from  stock  pens  erected 
noar  it.  though  he  does  not  himaelf  reside  thereon.    Id. 


For  perfoniaance  of  contract.    See  Questum  of  Fact,  1. 


Appeal  from  interlocutory  order.     See  .Appeal,  i. 
For  assets  of  partnership.     See  PorfneraJbtp,  2,  5,  4- 

1.  Property  in  possession  of  a  receiver  is  in  possession  of  the  eonrt  appointing 

the  recei\er,  and  it  is  the  duty  of  the  court  to  administer  the  property 
for  the  best  interest  of  all  concerned,  according  to  the  rules  of  law  and 
equity,  snd  an  Appellate  Court  will  not  interfere  with  tJ^e  court's  action 
in  administering  the  property  imless  an  abuse  of  discretion  is  shown. 
Uniifd  States  d  if  ex.  Trust' Co.  r.  Toumg^  117. 

2.  Where  a  creditor  had  recovered  a  judgment  foreclosing  a  moffgage  lien  on 

property  in  the  hands  of  a  receiver  and  an  order  for  the  sale  cyf  said 
property  for  the  satisfaction  of  his  debt  the  eonrt  having  jurisdiction 
of  the  receivership  proceedii^  has  authority  to  order  the  sale  of  said 
property  postponed  indefinitely  when  the  interests  of  other  creditors 
demand  smch  action,  and  mandamus  win  not  lie  to  eon^iel  the  recover 
to  sell  said  property  under  the  judgment  of  foieclosure.    Id. 

3.  The  rule  that  courts  lose  jurisdiction  of  a  case  disnosed  of  when  the  terra 

of  court  ends  has  no  applicati<m  to  leceiveianip  eases  pending  the 
reodverriiip.    Id. 
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BeeoxLTentioiL 

1.  A  plea  in  reoonvention  filed  in  a  court  that  Lxia  no  jurisdiction  of  the 
plaintiffs^  is  ineffectual  to  hold  the  plaintiffs  in  wigd.  court  Seeligaon 
t?.   Qijford,  666. 

lleoord. 

Certiorari  to  perfect.     See  Practice  on  Appeal,  i. 
Sending  up  original  docunuent.     See  Practice  on  Appeal,  5, 

Beoord  of  Title. 

Imperfect  description  of  laxkd.     See  Deed,  6, 

Examined  copy.  See  Evidence,  1, 
1.  A  State  courts  in  which  is  properly  brought  an  action  to  recover  land  by  a 
resident  of  this  State  from  a  resident  of  another  State^  can  not  deter- 
ndne  the  issue  of  fact  as  to  the  value  off  the  land  in  dispute,  raised 
by  the  petition  for  removal  by  the  nonresident  defendant.  The  filing 
of  such  petition  and  bond  ipso  facto  removes  the  cause  to  the  Federal 
Court,  where  said  issue  must  be  tried  and  determined.  Firet  Natl.  Bk, 
of  Belleville,  III,  v,  Qlaser,  286. 

Bent. 

Improvemients  as  offset  against.     See  Improvements,  2,  S, 
Monthly  payment.    See  La/ndlord  and  Tenant,  7. 
Payment  after  suit.     See  Lis  Pendens,  1. 
Lost  by  replevy  of  land.     See  Sequestration,  S. 

Beplevy  Bond. 

Cjonditions  of.     Sbe  Sequestration,  1, 

Ab   comimon   law   obligation.      See  Sequestration,  2, 

Kelea^e  of  surety.     S^  Surety,  1, 

Bepntation. 

Damages  for  loss  of.     See  Slander,  1, 

Beicission. . 

Parties  to  action  for.    See  Parties,  2. 

Offer  to  do  equity.     See  Tender,  1. 

Waiver  of  right.     See  Vendor  a/nd  Purchaser,  1» 

Belay  in  claimilng.     See  Vendor  and  Purchaser,  2. 

1.  Where  an  agent  who  is  to  receive  a  commission  for  affecting  a  sale  of 

land  conceals  this  fact  from  one  who  becomes  a  joint  purchaser  of  the 
land  with  such  a^ent,  it  is  such  a  fraud  upon  the  purchaser  as  will 
warrant  a  rescission  of  the  sale,  the  vendor  knowing  of  and  being 
a  party  to  the  fraud.     Bouts  v.  Scharbauer,  605. 

2.  Under  facts  as  above  stated  the  purchaser  may  either  recover  from  the 

agent,  a  sufficient  portion  of  the  commissions  received  by  him  to 
equalize  their  payments  on  the  land,  or  he  may  sue  to  rescind.    Id, 

3.  Upon  rescission  of  sale  on  the  ground  of  fraud  it  is  proper  to  secure  a 

repaytment  of  the  money  paid  by  the  purchaser  by  a  lien  on  the 
land.    Id, 

4.  Where  only  one  of  several  joint  purchasers  has  the  right  to  rescind  a 

contract  of  sale  because  of  fraud  practiced  upon  him  alone,  he  is  en- 
titled to  a  rescission  even  against  the  wishes  of  hia  copurchasers.    Id. 

Bevooation. 

Of  written  will.     See  WiUs,  S. 

Boads. 

Change  in.     See  PuhUo  Roads,  L 

Sales. 

Of  community  by  surviving  spouse.     See  Community  Property,  2-6. 
Property  passing  by  description.     See  Contract,  S, 
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Breach  of  implied  warranty.    See  Damages,  20. 

Of  land  by  guardian.     See  Deed,  2. 

Buying  without  intending  to  pay.     See  Fraud,  1,  t. 

Agent  buying  from  principal.     See  Fraud,  4. 

Recording  report  of.     See  Ouardians,  1. 

Without  record  of  order.     See  Ouardians,  S,  i,  5. 

Under  execution.     See  Injunction,  1,  2, 

Held  invalid.     See  Judicial  Bale,  1. 

Termination  of  lease  by.     See  Landlord  and  Tenant,  i,  5. 

On  condition.     See  Mortgage,  1-4. 

Action  for  rescission.     See  Parties,  2. 

Rights  incident  to  power  of.     See  Powers,  1, 

Of  land  by  parol.     S!ee  Specific  Performance,  i. 

Of  real  property.     See  Vendor  and  Purchaser,  1-5, 

Of  land  certificate.     See   Wills^  5. 

1.  In  the  sale  of  personal  property  the  rule  of  caveat  emptor  applies  in  this 

State,  and  one  who  buys  stolen  property  takes  no  title  as  against 
the  true  owner.    Bullard  v.  Stewart,  49. 

2.  Goods  were  sold  in  St.  Louis,  upon  a  contract  by  which  a  deliveiy  of 

the  goods  to  the  carrier  in  St.  Louis  would  ves^  the  title  in  the  pur- 
chaser; the  bill  of  lading  contained  the  etipttlation  "shipper*s  order, 
notify"  the  purchaser,  and  the  seller  drew  a  draft  on  the  purchaser 
with  the  bill  of  lading  attached  for  the  purchase  price.  Held,  the  effect 
of  the  transaction  wa»  to  vest  the  purchaser  with  the  title  to  the  goodjs 
upon  delivery  to  the  carrier,  but  the  right  of  possession  remained  in 
the  seller  until  the  draft  was  paid.  Texas  d  P.  Ry.  Co.  v.  Wilson 
Hack  Line,  38. 

3.  Plaintiff  having  sold  to  defendants  the  growing  timber  on  land  claimed  by 

him  was  entitled  to  recover  the  agreed  {Hrice  for  the  timber  cut  and  taken 
by  them,  though  he  was  not  the  owner  of  the  land,  and  the  true  owner, 
in  a  suit  against  both  seller  and  purchaser  for  the  land  and  the  value 
of  the  timl^r  taken  from  it,  had  recovered  the  land  but  had  failed  to 
recover  for  the  value  of  such  timber.     Richberg  v.  Paiten,  82. 

Schools. 

Taxation  to  support.    See  Public  Schools,  IS. 

School  Land. 

1.  In  a  suit  of  trespass  to  try  title  to  public  school  land  the  rule  that  the 

plaintiff  in  such  suit  nodust  recover  on  the  strength  of  his  own  title, 
applies;  and  where  it  appeared  in  such  suit  that  the  plaintiff  and  de- 
fendant filed  their  application  to  purchase  the  land  in  controversy  with 
the  county  clerk  of  the  proper  county  at  the  same  instant  of  time, 
the  plaintiff  failing  to  show  a  better  right  to  the  land  was  not  entitled 
to  recover.  The  fact  of  prior  possession  is  of  no  avail  in  such  oase. 
Fellers  v.  McFatter,  336. 

2.  Under  the  law  of  1901  (Acts  of  1901,  page  292),  the  public  school  land  is 

awarded  to  the  first  applicant  who  is  able  to  make  the  affidavit  as  to 
actual  settlement,  and  comply  with  the  otiier  requirements  of  the  law; 
and  the  fact  that  some  other  person  may  have  preceded  him  in  settling 
thereon  will  not  deprive  him  of  the  right  thus  guaranteed.     Id, 

3.  The  right  to  additional  land,  under  the  s&tute  is  dependent  on  the  right 

to  the  home  section,  and  one  failing  to  show  title  to  the  home  section 
can  not  hold  additional  land^     Id. 

4.  The  law  places  every  Qualified  purchaser  of  public  school  land  on  the  same 

footing,  and  while  it  requires  of  the  homeeeeker  that  he  shall  actually 
occupy  the  land  he  desires  for  a  home  it  does  not  give  him  any  advan- 
tage over  the  man  who  may  desire  the  land  as  an  addition  to  his  home 
section,  as  to  both  of  them  the  application  fixes  the  right.    Id. 

5.  It  seems  that  applications  to  purchase  public  land  made  at  the  same  time 

by  different  parties  would  nullify  each  other  and  a  suhaeqaeot  applica- 
tion would  secure  the  land.    Id. 
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6.  Where,  in  an  application  to  purchase  school  land  and  in  the  obligation  for 

the  balance  of  the  purchase  money  accompanying  the  application,  it 
appeared  from  the  papers  themselves  that  the  amount  namied  in  the 
obligation  as  the  balance  of  the  purchase  money  to  be  paid  was  a 
clerical  mistake,  the  application  to  purchase  will  not  be  thereby 
vitiated.     Such  mistake  will  correct  itself.     Hamilton  v,  Oouldy,  506. 

7.  Where  an  application  to  purchase  school  land  was  lost  or  mislaid  in  the 

Land  Office  and  the  applicant,  in  reply  to  an  inquiry  about  the  same, 
was  told  by  the  commissioner  that  no  such  application  was  in  his 
office,  and  the  applicant  thereupon  withdrew  the  deposit  which  he 
had  made  in  the  ^ate  Treasurer's  office  and  made  no  effort  to  assert  his 
rights,  such  acts  will  be  held  to  constitute  an  abandonment  of  his  claim 
and   rights   as   against  a   subsequent   applicant.     Id, 

8., A  substitute  purchaser  of  school  land  who  complies  with  all  the  require- 
ments of  the  law  in  the  matter  of  such  purchase,  will  obtain  good  title 
as  against  a  second  applicant,  even  though  the  original  purchaser  had 
not  complied  with  the  law  in  the  matter  of  actual  settlement  on  the 
land.  The  substituted  purchaser  becomes  in  all  respects  an  original 
purchaser.     Reininger  v.  Pannell,   137. 

9.  The  substituted  purchaser  is  entitled  to  credit  for  previous  payments  made 

by  the  original  purchaser  when  duly  assigned  to  him.  Id, 
10.  Under  the  provisions  of  the  law  concerning  the  purchase  of  school  land, 
actual  occupancy  of  the  land  is  required.  There  can  be  no  constructive 
occupancy.  Evidence  considered,  and  held  to  support  a  finding  that  a 
purchaser  of  school  land  had  failed  to  comply  with  the  requirements 
of  the  law  in  the  matter  of  occupying  the  land  purchased,  and  had 
thereby  forfeited  his  right  to  the  same.    Overfelt  v»  Vinson,  ZS" 

Scire  Paoias. 

To  revive  judgment.     See  Limitation,  8. 

Sequettration. 

Damages  caused  by.     See  Vendor  and  Purohaeer,  5. 
Action  for  wrongful  seizure.     See  Venue,  2,  S, 

1.  In  sequestration  proceedings  the  replevy  bond  prescribed  for  personal  prop- 

erty is  essentially  different  from  that  prescribed  for  real  property 
and  one  can  not  perform  the  office  of  the  c^her.    Burge  v.  Hinds,  134. 

2.  A  sequestration  replevy  bond  conditioned  as  prescribed  for  the  replevy  of 

personal  property  is  not  binding  as  a  common  law  obligation  upon  the 
sureties  on  the  bond  when  given  for  the  replevy  of  land.  To  sustain 
a  bond  under  the  com^non  law  it  must  appear  that  the  person  seeking 
to  enforce  the  same  agreed  and  consented  to  the  contract  evidenced 
thereby  with  the  makers  thereof.    Id, 

8.  Where  the  defendant  in  a  sequestration  suit  replevied  the  land  in  contro- 

versy and  thereby  prevented  the  plaintiff  from  putting  his  tenant  in 
possession  and  so  destroyed  a  rental  contract,  the  defendant  is  liable 
m  damages  tx)  the  plaintiff  for  the  rent  so  lost.  The  designation  of 
that  sum  in  the  judgment  as  rents,  was  immaterial.  Id. 
4.  When  in  a  sequestration  suit  the  judgment  was  that  the  plaintiff  recover 
the  property  in  controversy,  and  not  the  property  or  its  value,  the  de- 
fendant can  not  complain  that  the  verdict  of  the  jury  and  the  judgment 
did  not  find  and  specify  the  value  of  the  various  items  of  prope^y 
involved,  since  he  can  be  relieved  of  all  liability  by  delivering  the 
property  to  the  sheriff,  and  in  the  event  he  fails  to  do  so  the  plaintiff 
can  not  have  execution  for  the  value  of  the  property  or  any  part 
of  it.    Tucker  d  Co,  v,  Freiberg  d  Kahn,  160. 

8et-0ff. 

1.  The  fact  that  an  open  account  was  verified  as  provided  by  statute  would 
not  prevent  the  defendant  in  a  suit  upon  such  account  from  pleading  an 
unliquidated  claim  of  set-off.    Hallinan  v.  Levytansky,  228, 
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Sheriff*!  Bale. 

1.  \Miere  a  eherifTs  levy  and  sale  are  not  void  on  the  face  of  the  proeeed- 
ings,  neither  can  be  attacked  collaterally  for  mere  irregularities,  flii- 
hert  V,  Hubert,  603. 

8.  Where  a  credit  appears  on  an  alias  execution  issued  on  a  jud^fment  lore- 
doeinff  a  mortgage  lien  and  ordering  a  sale  of  the  mortgaged  property, 
it  will  be  presumed  that  the  mort^iged  property  had  been  previously 
sold  and  the  credit  was  the  proceeds  of  such   sale.    Id, 

3.  In  levying  an  execution  on  an  undivided  interest  in  pr(^>erty  in  the  poe- 
aession  of  the  other  joint  owner,  the  levy  is  properly  made  by  giviiig 
notice  thereof  to  the  joint  owner.     Rev.   8taU.,   2349  and   2352.    Id. 

8hertff*a  Deed. 

1.  The  rule  that  a  more  definite  description  is  necessary  to  the  efficacy  of  a 
sheriiTs  deed  than  to  a  voluntary  deed  has  long  since  been  discarded. 
Evidence  considered,  and  held  sufficient  to  support  a  sherifiTs  deed. 
OaUup  t7.  Flood,  044. 

8.  If  the  description  in  a  sheriflTs  deed  of  the  land  sold  though  good,  is 
so  misleading  as  to  have  affected  the  price  brought  at  the  sale,  the 
aggrieved  defendant  should  by  a  timely  proceeding  brought  for  that  pur- 
pose, have  the  sale  set  aude  and  the  land  resold  upon  a  better  dcf- 
script  ion.     Id. 

S.  Where  a  sheriff's  deed  recited  that  the  sale  vras  made  by  virtue  of  aa 
execution  issued  out  of  the  District  Oourt  and  that  the  judgment  bore 
eight  percent  interest,  evidence  of  a  judgment  in  the  County  Court 
bearing  ten  percent  interest  is  properly  admitted  when  said  judgment 
as  to  datMu  amounts,  parties,  etc.,  is  identical  with  the  judgment  de- 
scribed in  the  sheriff's  deed,  and  when  it  is  shown  that  no  such 
juilgn>ent  was  rendered  in  the  District  Gburt,  that  the  papers  in  the 
case  ^-ere  lo$t,  and  that  there  was  no  County  Court  execution  docket 
or  execution  to  be  found.     Clark  v,  TWik  M,  Rioe  Institutej  etc.,  55&, 

4k  Where  the  land  sued  for,  321  acres,  was  a  part  of  a  tract  of  554  acres 
^-hich  was  itself  carved  out  of  the  N.  £.  comer  of  a  league  and  a  shex^ 
iff^s  deed  to  the  land  in  controversy  described  it  as  follows:  "354.4 
acres  of  land,  the  same  being  pointed  out  to  me  by  C,  defendant, 
as  his  own  property  and  a  part  of  the  headright  <^  the  L.  league  and 
being  situated  in  the  Oounty  and  State  aforesaid,  and  described  as  fol- 
K>\>*i^  to  wit:  Coaunencing  at  the  N.  E.  comer  of  said  surrey,  and 
thence  running  west  to  a  point  sufficient  by  running  thence  south  to 
the  M^uth  boundary  of  said  survey,  by  tl^nce  running  east  to  the 
southeast  comer  or  said  survey,  from  thence  north  to  the  place  of 
beginning,  so  the  said  surrey  shall  contain  354.4  acres  of  land  .  .  . 
and  for  further  de^ription  see  the  records  of  the  Conn^  of  Jasper," 
held,  when  construed  in  connection  with  extrinsic  evidence,  that  the 
terms  in  said  deed,  **X.  E.  comer  of  said  survey,**  "sooth  line  of  said 
survey.**  ^'S.  E.  comer  of  said  surrey**  must  be  referred  to  the  lines 
anvi  <>>mer»  of  the  554  acre  tract  and  not  of  the  league.    Id. 

5«  While  it  h;i$  been  held  that  a  gmeral  reference  in  a  deed  to  the  records  of 
the  county  for  description  is  insufficiMit,  still  when  the  description  is  am- 
biinunis^  and  the  d«^  recite»  that  the  land  was  pointed  out  by  the 
gT»ntor  as  his  property  and  the  records  show  but  one  deed  to  the 
gmntor  it  is  not  error  to  consider  the  reeord  in  aid  ot  the  descriintiaa 
in  the  deed.    /ti. 

Sklpiatmt 

When  title  pasaca.     See  S^Uy  f« 

SIdtwalk. 

Injury  by  defect  ib.    See  CSIiet,  i. 


I.  In  an  action  for  slander  by  language  charging  plainliff  wUh  theft  the  j«iy 
Bay  be  instnaeted  to  conaida'  in  jury  to  repvlialiaB  in 
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ages  without  testimony  showing  actual  loss  of  reputation.  Roaenbaum 
V.  Roche,  237. 
2.  Where  the  father  of  an  unmarried  daughter,  living  with  him  and  under 
his  protection,  though  not  a  minor  undertakes  to  investigate  the  cause 
of  her  discharge  from  employment  by  defendant,  the  answer  made  to  his 
demand  is  a  privileged  communication^  which  can  not  be  made  the  basis 
of  an  action  for  slander,  though  the  investigation  and  inquiry  were 
not  made  at  her  instance  nor  with  her  knowledge,  but  such  commtuii- 
catioh  though  made  to  the  parent  would  be  actionable  and  not  privi- 
l^ed  if  volunteered  by  defendant.    Id, 

Special  Damagei. 

When   recoverable.     See  Damages,  S,  11. 

Bpeoiflo  Perf  ormanoe. 

1.  A  parol  contract  for  the  conveyance  of  land,  though  followed  by  possession 

and  improvements,  must  be  specific  and  certain,  to  support  a  right 
to  specific  performance.  An  agreement  to  make  the  claimant  a  deed 
to  ''a  home"  out  of  a  large  tract  of  land  if  he  would  take  possession 
and  protect  same  from  depredations  on  the  timber,  etc.,  though  al- 
leged to  mean  a  conveyance  of  200  acres,  or  at  least  160  acres,  in- 
cluding his  improvements,  was  too  indefinite  to  authorize  a  recovery 
for  any  specific  portion  of  the  land.     Cook  v.  Emhrey,  128. 

2.  When  a  party  purchases  community  land  from  a  surviving  husband  and  as 

a  part  of  the  consideration  discharges  a  community  debt,  takes  posses- 
sion of  the  land  and  makes  permanent  and  valuable  improvements 
thereon  in  good  faith,  he  may  enforce  specific  performance  of  the  con- 
tract of  sale,  not  only  against  the  husband,  but  also  against  the  heirs 
of  the  deceased  wife.     Rippy  v.   Harlow,   53. 

3.  In  a  suit  to  enforce  specific  performance  of  a  contract  for  the  exchange  of 

lands,  evidence  considered,  and  held  sufficient  to  justify  the  trial  court 
in  refusing  to  decree  a  specific  performance,  on  the  ground  of  misrepre- 
sentation as  to  value  on  the  part  of  plaintiff.  Riggins  v.  Trickey, 
569. 

4.  In  order  to  require  a  court  of  equity  to  decree  a  specific  performance  of 

a  contract  for  the  exchange  of  lands  the  contract  must  be  reasonably 
certain,  unambiguous  and  based  upon  a  valuable  consideration;  it 
must  be  perfectly  fair  in  all  its  parts;  free  from  any  misrepresentation, 
fraud,  mistake,  imposition,  or  surprise,  and  the  situation  of  the  parties 
must  be  such  that  specific  performance  will  not  be  harsh  or  oppres- 
sive.   Id. 

5.  In  order  to  defeat  the  specific  performance  of  a  contract  on  the  ground  of 

misrepresentation  it  is  not  necessary  to  show  that  the  misrepresentation 
was  knowingly  nuade;  it  is  sufficient  that  the  statement  is  actually 
untrue,  and  misled  the  party  to  whom  addressed.     Id. 

Btatement  of  7acts. 

Exceptions  contained  in.    See  Bills  of  Exception,  2. 

1.  Errors  assigned  to  the  charge  of  the  court  will  not  be  considered  in  the 

absence  of  a  statemsent  of  facts.  Jenkins  v.  8t.  Louis  8.  W.  Ry.  Co.  of 
Texas,  565. 

2.  After  the  expiration  of  the  term  of  court  at  which  a  statement  of  facts 

was  prepared  and  filed  and  after  an  appeal  had  been  perfected  the  trial 
court  had  no  power  to  authorize  or  require  its  clerk  to  make  a  bill  of 
lading,  omitted  from  the  statement  of  facts,  a  part  of  the  record  so  as 
to  entitle  it  to  be  considered  a  part  of  the  statement  of  facts  on  ap- 
peal.    Haherzettle  v.  Trinity  d  B.  V.  Ry.  Co.,  627. 

Statutes  Cited. 

(Revised  Statutes,  1895.) 

Articles  136,  137.     Insane  persons.     Moore  v.  Price,  307. 
Article  633.    Implied  Warranty.    Lovyry  v.  Carter,  493. 
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Stotutes  Cited— Oon^ifiiMl. 

Article  751.    Pleading.     Horvets  v.  Dunmant  178. 

Article  828.  CommlBsions  on  tax  collections.  Bailey  v.  Aransaa  County, 
550. 

Articles  1014,  1369.    Bills  of  exception.     Rahb  v,  Goodrich  d  Son,  543. 

Article  1024a.  Practice  on  appeal.    Tucker  d  Co.  v.  Freiberg  d  Kahn,  162. 

Article  1026.    Court  of  Civil  Appeals.     White  v.  Manning,  303. 

Article  1039.    Practice  on  appeal.    Tucker  d  Co.  v.  Freiberg  d  Kahn,  162. 

Articles  1122,  1447.    Alteration  of  process.     White  v.  Taylor,  473. 

Article  1192.    Pleading.      Horvets   v,   Dunman,    178. 

Article  1201.    Suits  against  husband  and  wife.    Lane  v.  Moon,  634. 

Articles  1212,  1215,  1219.    Suit  against  minors.    Brummer  v.  Moron,  412. 

Article  1258.     Discontinuance.     Beeligson   v.    Oifford,   568. 

Article  1316.    Argument.    Shannon  v.  Neu>9ome  d  Johnston,  111.  . 

Article  1339.    Sequestration.     Hammond  v.  Decker,  236. 

Article  1371.    Misconduct  of  jury.    Gulfy  C.  d  S.  F.  Ry.  Co.  v.  Blue,  240. 

Article  1452.    Jury.      Prewitt    v.    Southwestern    Telephone    Co.,    124. 

Article  1465.    Receivers.     Rische  v.  Rische,  24,  26. 

Article  1491.     Receivers.     United  States  d  Mex.  Trust  Co.  v.  Young,  122. 

Article  1492.    Receivers.     Rische  v.  Rische,  25. 

Article  1566.    Justice  Court.     Stewart  v.  Smallwood,  469. 

Articles  1846,  1852,  1853.    Orders  in  probate.     Teague  v.  Swasey,  155. 

Article  1904.    Probate  of  will.     Locust  v.  Randle,  540. 

Article  2113.    Order  of  sale.     Teague  v.  Swasey,   155. 

Articles  2141,  2144,  2146.    Administrator's  sales.     Qoldstein  v.  SushoUz, 

588.  I 

Article  2202.    Administration.     Goldstein  v.  Susholtz,  589. 

Articles  2282,  2284,  2289.  Depositions.  El  Paso  8.  W.  Ry.  Co.  v.  Bar- 
rett, 17,  18. 

Article  2284.    Depositions.    Young  v.  Pecos  County,  324. 

Article  2297.    Deposition  of  party.     Locust  v.  Randle,  546. 

Article  2302.    Evidence  of  party.     Tyson  v.  Gass,  170. 

Article  2338.    Executions.     White   v.   Taylor,  473. 

Articles  2349,  2352.    Levy  of  execution.     Hubert  v.  Hubert,  50&. 

Article  2546.    Parol   gift.     Eldridge   v.   McDow,   271. 

Articles  2557,  2558.    Orders  in  probate.     Teague  v.  Su^asey,  155; 

Articles  2970,  2971.    Married  women.     Lane  v.   Moon,  634. 

Article  2991.     Injunction   against   judgment.     Lane  v.   Moon,   632. 

Article  3017.    Injuries  resulting  in  death.     Edgar  v.  State,  174. 

Article  3226a.  Judgmen  against  cities.  City  of  San  Antonio  v.  Bout- 
ledge,  224. 

Article  3354.    Limitation.     Faires  v.  Loessin,  552. 

Article  3358.     Injunction  against  judgment.    Lane  v.  Moon,  632. 

Article  3380.     Liquor  dealer's  bond.     Edgar  v.  State,  173. 

Articles  3883a,  3945.     Public  school.     Lowrance  v.  Schwab,  69w  , 

Article  4218k.  S'chool   land.     Reininger  v.   Pannell,    139.  * 

Articles  4874,  4875.    Replevy  bond.    Burge  v.  Binds,  135. 

Article  5060c.   Liquor  dealers.     White  v.  Manning,  300. 

Article  5060g.  Liquor  dealers.    White  v.  Manning,  302. 

Article  5060j.    Liquor  dealer's  bond.     Edgar  v.   State,   173. 

Article  5337.    Revocation  of  will.     Locust  v.  Randle,  546. 

(Sayles  Civil  Statutes.) 

Article  358.    Amendment.    Williams  v.  Houston  Cornice  Works,  71. 
Article  1035.    Mandate    from    Appellate    Court.      Henry    v.    Red    Water 

Lumber  Co.,  181. 
Articles   1194-8.     Venue.     Thomason  v.  Crawford,  462. 
Article  1214.    Citation.     Mutual  L.  Ins.  Co.  v.  Uecker,  85. 
Article  1266.     Pleading.     Horvets  v.  Dunman,  178. 
Article  1320.    Requested  instructions.     International  d  G.  N.  B.  R.  Co. 

V.  Hall,  497. 
Article  3361.     Limitation.    Henry  v.  Red  Water  Lumb.  Co.,  181. 
Articles  4218-1.    School  land.     Overfell  v.  Vinson,  382. 
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statutes  Cited — Ooiitinued. 

Articles  4560f  and  4560h.    Fellow  servants.    Oalveaion,  H.  d  8.  A,  Rgn  Co. 
V.  Mohrmann,  5,  6. 

(Revised    Statutes,    1879.) 
Article  1044.    (Supreme  Court.     White  v.  Manning,  303. 

(Hartley's    Digest.) 
Articles  643,  2928.    Mandamus.     Thome  v,  Moore,  211. 

(Paschal's  Digest.) 
Article  1446.    Discontinuance.     Seeligson  v,  Qifford,  668. 

(Penal   Code.) 

Articles  861,  947.     Theft.     Bullard  v,  Stewart,  61. 

(Acts   of   Legislature.) 
Act  of  January  28,  1840.    2  Gam.  Laws,  341.    Wills.    Dean  v,  Jagoe,  391. 
Act  of  May  6,  1893.    Laws  23d  Leg.,  p.  177.    Liquor  dealer's  bond.    Edgar 

V.  State,  174. 
Act  of  May  20,   1897.    Laws  25th  Leg.,  p.  223.     Liquor  dealer's  bond. 

Edgar  v.  State,  173. 
Act  of  April  3,  1903.    Laws  28th  Leg.,  p.  178.    Railways.    Beo/umont  Trac. 

Co.  V,  State,  676. 
Act  of  February  24,  1905.    Laws  29th  Leg.,  p.  21.    Misconduct  of  Jury. 

Gulf,  C.  d  S.  F.  Ry,  Co.  v.  Blue,  240. 
Act  of  April  15,  1905.    Laws,  29th  Leg.,  p.  263.    Public  School.    Lowra/noe 

17.  Sohwal,  68«  69. 
Act  of  April  15,  1905.    Laws,  29th  L^.,  p.  220.    ^enographers.    Neweom 

17.  Williamson,  616. 
Act  of  April  17,  1906.    Laws,  29th  Leg.,  p.  319.    Taxes.    Bailey  v.  Aransas 

County,  549. 

Statmte  of  Fraudi. 

Void  contract  furnishing  consideration.    See  Contract,  $. 

Parol  gift  of  chattels.     See  Contract,  13. 

Parol  sale  of  land.     See  Specific  Performance,  1. 

1.  A  parol  contract  entered  into  to  begin  at  a  future  date  and  to  run  a  year 

from  such  future  date,  is  within  the  statute  of  frauds,  and  a  part 
performance  of  such  contract  does  not  remove  the  bar.  San  Antonio 
Light  Pub.  Co.  v.  Moon,  259. 

2.  An  agreement  which  may  or  may  not  be  performed  within  one  year  from 

its  date,  consistently  with  its  terms,  is  not  within  the  statute  of  frauds. 
If  by  the  happening  of  any  contingency,  however  remote  or  unexpected, 
it  may  be  performed  or  be  completed  within  a  year,  it  is  not  obnoxious 
to  the  statute.  To  have  this  effect  it  must  appear  from  the  contract 
itself  that  it  is  not  to  be  performed  within  a  year.  Lennard  v,  Tewar- 
kana  Lumh.   Co.,  402. 

3.  Where  a  lumber  company  employed  a  physician  to  reside  at  its  mill  and 

attend  its  employees,  and  stated  in  the  letter  evidencing  the  contract 
that  "we  want  some  one  who  will  stay  with  us  until  we  are  out,  as  we 
will  only  be  here  about  two  years,"  the  contract  was  not  within  the 
statute  of  frauds  because  it  was  for  an  uncertain  or'  indefinite  time, 
and  it  did  not  certainly  appear  that  its  performance  would  extend 
beyond  a  year.     Id. 

4.  Whenever  the  main  purpose  and  object  of  the  promisor  is  to  subserve  some 

purpose  of  his  own,  and  not  to  answer  for  another,  his  promise  is  not 
within  the  statute  of  frauds,  although  it  may  be  in  form  a  promise 
to  pay  the  debt  of  another.    Id. 

Stenographers. 

Act  not  unconstitutional.     See  Constitutional  Law,  1. 
Contradicting  witness  from  notes  of  testimony.    See  Evidence,  12. 
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stock  PeiLi. 

Constituting  nuisance.     See  Railways,  IS,  H, 

Stolen  Property. 

Confusing  of  goods.     See  Oonvenion,  1, 
Liability  for  money  received.     See  Convenion,  S. 
Purchase  of.     See  Sale,  i. 

Streets. 

Injury  by  defective  sidewalk.     See  Cities,  1, 

Land  bounded  upon.     See  Deed,  7,  8. 

Adverse  possession  of.     See  Limitation,  1,  t. 

Railway  in.     See  Limitation,  S,  4, 

Dedication  of.     See  Powers,  1, 
I,  OHTiers  of  abutting  property  own  the  fee  to  an  adjacent  street  and  may 
maintain  a  suit  <rf  trespass  to  try  title  against  anyone  claiming  and 
holding  the  street  adversely  to  them  and  the  public.    Cocke  v.  Texas  d 
y.  O.  Ry.  Co,,  363. 

Street  Railwayi. 

1.  The  Act  of  1903,  General  Laws,  page  178,  requiring  street  railways  to 
provide  their  cars  with  vestibules  for  the  protection  of  their  motormeny 
held  to  be  a  police  regulation,  within  the  police  power  of  the  State  and 
not  in  violation  of  any  provision  of  the  United  States  Constitution. 
Beaumont  Traction  Co.  v.  State,  576. 

Strike. 

Attack  on  car  by  mob.     See  Carriers  of  Passengers,  6. 

Subrogation. 

1.  Where  a  county  treasurer  used  the  county's  money  to  discharge  a  mort- 
gage lien  on  his  wife's  separate  property  the  county  will  be  subrogated 
to  the  rights  of  the  mortgagee  under  the  mortgage,  and  this  even  though 
the  mortgage  is  formally  released  by  the  mor^gee.  Young  v,  Pecos 
County,  319. 

Surety. 

Bonds  executed  by  married  women.  See  Married  Women,  2,  5. 
1.  The  discharge  by  the  obligee  of  one  of  several  sureties  upon  a  sequestration 
replevy  bond,  with  an  express  reservation  as  to  the  other  sureties,  does 
not  release  the  other  sureties  or  the  principal,  nor  affect  the  remedy  of 
a  surety,  who  may  pay  the  debt,  against  his  principal  and  cosureties 
for  indemnity  or  contribution.     Lane  v.  Moon,  626. 

Survey. 

Presumed  to  have  been  actually  run.    See  Boundaries,  2,  5. 

Surviving  Partner. 

Right  to  wind   up  business.     See  Partnership,  J, 

SnrvlYor. 

Sale  of  land  by.     See  Community  Property,  2-6. 

Switching  Charges. 

In  addition  to  freight  rates.    See  Carriers  of  Freight,  2. 

Taxes. 

Collection  when  delinquent.     See  Commissioners*  Court,  1,  2;  Mandamus, 
6,6. 

Payrotent  as  evidence  of  daim.     Sbe  Limitation,  10, 
1.  In  a  suit  for  delinquent  taxes  against  a  minor,  a  resident  of  the  county 
in  which  the  suit  is  brought,  it  is  not  necessary  that  a  copy  of  tlra 
petition  accompany  the  citation.    Brummer  v.  Moran,  410. 


Indsx.  715 

Taxation. 

To  pay  judgment  against  city.    See  Oiiiea,  2-6. 
Enforcing  levy  by  city.     See  Mandamus,  S. 
To  support  schools.     See  Public  Schools,  i~^. 

Telegraph. 

1.  In  a  suit  for  damages  for  delay  in  delivering  a  death  message  sent  from 

Missouri  to  Texas  the  law  of  Missouri,  where  the  contract  was  made, 
should  be  applied  in  determining  the  rights  of  the  parties  in  a  suit  in 
Texas,  and  damages  for  mental  suffering  not  being  recoverable  under  the 
laws  of  Missouri  should  not  be  allowed  in  Texas.  Ligon  v.  Western  17. 
Tel.  Co.,  408. 

2.  The  liability  of  a  telegraph  company  for  merely  mental  suffering  from 

failure  to  deliver  a  death  message,  is  dependent  on  the  law  of  the  place 
of  contract;  no  action  lies  therefor  in  Texas  for  nondelivery  of  a  tele- 
gram sent  from  Missouri,  where  such  damages  were  not  recoverable, 
to  the  plaintiff  in  Texas.     Western  U.  Tel.  Co.  v.  Qarrett,  430. 

3.  A  service  message  from  Texas  advising  the  sender  of  a  dispatch  from  Mis- 

souri to  Texas  of  the  company's  inability  to  deliver  it,  reporting  the 
party  addressed  to  be  out  of  town,  can  not  be  held  to  have  made  the 
company  liable  for  mental  suffering  on  the  ground  that  the  sender  was 
misled  thereby,  where  the  information  given  was  true  and  the  sender 
knew  that  the  person  addressed  was  a  railway  engineer  who,  at  such 
time,  would  regularly  be  out  of  town  on  his  run.    Id. 

Telephone. 

1.  In  a  suit  against  a  telephone  company  for  delay  in  delivering  a  message, 

where  it  appeared  from  the  undisputed  evidence  that  even  if  the  message 
had  been  promptly  delivered  the  plaintiff,  to  whom  it  was  sent,  could 
not  have  reached  his  sick  child  before  its  death,  because  of  a  delayed 
railway  train,  the  evidence  was  insufficient  to  sustain  a  verdict  against 
the  company.    Sabine  V.  Telephone  Co.  v.  Oliver,  428. 

2.  A  telephone  company  is  not  liable  for  delay  in  delivering  a  message  unless 

notified  of  the  fact  that  it  is  urgent,  either  by  actual  or  constructive 
notice.    Id. 

3.  Where  one  telephone  company  is  the  agent  of  another  company  for  the 

purpose  of  receiving  messages  to  be  transmitted  over  the  line  of  the 
principal  company,  or  where  there  is  a  partnership  between  the  two  com- 
panies, the  negligence  of  the  receiving  company  is  attributed  to  the 
other.      Id. 

4.  A  telephone  company  is  not  liable  for  consequences,  from  delay  in  de- 

livering a  message,  of  which  it  has  no  notice  either  in  the  call  itself  or 
otherwise.    Id. 

5.  Wlien  plaintiff  was  led  to  believe  by  the  agent  of  the  telephone  company 

that  he  could  communicate  with  his  sick  mother  as  quickly  by  tele- 
phone as  by  telegraph  plaintiff  was  not  guilty  of  contributory  negli- 
gence in  failing  to  use  the  telegraph.    Id. 

6.  In  a  suit  against  a  telephone  company  for  negligent  failure  to  deliver  a 

death  message,  the  jury  by  their  verdict  expressly  found  the  defendant 
guilty  of  negligence  but  assessed  plaintiff's  damages  at  one  dollar. 
Held,  the  jury  having  found  that  defendant  was  guilty  of  negligehce, 
and  the  undisputed  evidence  showing  that  plaintiff  suffered  great  mental 
pain,  the  jury  should  have  awarded  adequate  damages,  and  a  new  trial 
should  therefore  have  been  granted.  Prewitt  v.  Southioestem  Telephone 
Co.,  123. 

Tenant  In  Common. 

Possession  in  good  faith.    See  Improvements,  2. 

Tender. 

1.  Where  in  a  suit  to  rescind  a  contract  of  sale  of  land,  the  defendant  alleges 
that  he  does  not  know  the  balance  due,  if  anything,  prays  the  court 
to  ascertain  the  amount,  and  offers  to  do  equity,  it  is  a  sufficient  tender, 
without  actually  paying  money  into  court.    Moore  v*  Brovm,  623. 
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Theft 


PurchftM  of  Btolen  property.    Bee  Sale,  1, 
Liability  for  money  received.     See  Conversion,  1,  $. 


^lisappropriation  of  funds.     See  Buhrogaiion,  1. 


Refusal  to  pay  for  child.    See  Carriers  of  Passengers,  2,  S. 
Recovery  against.     See  Trespass  to  Try  Title,  1. 

Tretpats  to  Try  Title. 

Burden  of  proof  in.     See  Boundaries,  ft,  S;  School  Land,  1. 
By  owner  of  abutting  lot.    See  Street,  J. 

1.  The  owner  of  the  naked  legal  title  may  maintain  an  action  of  trespass  to 

try  title,  especially  against  a  trespasser.    Dean  v.  Jagoe,  390. 

2.  Where  the  plaintiff  and  defendant  in  trespass  to  try  title  claim  under  a 

common  source  the  defendant  can  not  defeat  a  recovery  by  plaintiff  by 
merely  showing  that  a  person  other  than  the  common  source  at  one 
time  held  the  title;  he  must  go  further  and  show  at  least  prima  facie 
that  the  common  source  never  acquired  such  title.  Cocke  v.  Texas  d 
N.   O.   Ry.   Co,,   363. 

3.  Plaintiff  suing  in  trespass  to  try  title  could  not  recover  by  reason  of  a 

judgment  showing  him  entitled  to  an  easement  in  the  land,  his  pleading 
seeking  no  protection  in  this  right.    Pouns  v.  Zachery,  604. 

4.  Where  defendant  in  trespass  to  try  title  disclaims  as  to  a  part   of  the 

land  sued  for,  plaintiff  is  entitled  to  judgment  therefor  though  defeated 
as  to  the  rest.    Id, 

Trut. 

Holder  of  naked  legal  title.    See  Patent,  i. 

Trustee. 

Executor  acting  as.    See  WiUs,  4* 

Turntable. 

As  constituting  nuisance.     See  Railways,  S-IO. 

Undivided  Interest. 

Le\y  of  execution  on.     See  Sheriff* s  Sale,  9, 

Usury. 

1.  A  charge  of  $60  for  the  use  of  $500  for  less  than  thirteen  months  is 
usurious  where  the  highest  legal  rate  of  interest  is  ten  percent  per  an* 
num.     UUman  v,  Devereux^  400. 

▼arianoe. 

Held  immaterial.  See  Intoxicating  Liquors,  H. 
Between  judgment  and  recitals  in  deed.  See  Sheriff^s  Deed,  S, 
1.  When  plaintiff  alleged  that  defendant's  wires  were  suspended  over  and 
upon  plaintiff's  premises  and  the  proof  was  that  the  wires  were  eight  or 
ten  feet  distant  from  said  premises,  the  variance  was  immaterial.^  The 
substance  of  the  issue  was  the  negligence  of  defendant  in  permitting 
one  of  its  wires  to  fall  and  remain  upon  plaintiff's  premises.  Courts 
disregard  immaterial  variances  that  mislead  no  one.  Houston  L,  d  P. 
Co,  V,  Hooper,  267. 

Value. 

As  affecting  probability  of  contract.     See  Evidence^  8. 

Knowledge  derived  from  market  report.    See  Evidence,  16, 

Opinion  of  witness  on.    See  Evidence^  11, 

Market  reports  as  proof.     See  Ei)idence,  18. 

Opinions  in  regard  to.     See  Fraud,  S, 

Representations  in  regard  to.     See  Vendor  and  Purchaser,  |. 
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▼«ndor  and  Pnrehater. 

Agent  intereBted  in  purchase.    See  Rescission,  1-4. 
Parol  sale  with  improvements.     See  Specific  Performance,  1,  2, 
Misrepresentation  ajs  to  value.    See  Specific  Performance,  S,  4,  5. 
Covenants,  for  title.     See  Warranty,  1-9, 

1.  By  a  written  contract  contemporaneous  with  a  sale  and  conveyance  of 

land  the  vendor  i^eed  to  furnish  an  abstract  showing  a  good  and  mark- 
etable title,  or,  in  default,  to  return  the  purchase  money,  in  which  event 
the  vendee  agreed  to  reoonvey.  In  a  suit  to  recover  back  the  price 
for  failure  to  furnish  an  abstract  in  compliance,  held: 

(1)  That  vendor's  undertaking  was  not  met  by  an  abstract  showing 
same  only  by  his  ex  parte  affi£ivit  of  facts  establishing  his  title  by 
limitation. 

(2)  Nor  was  he  entitled  to  maintain  the  sale  with  proportional  abate- 
ment of  price  on  an  abstract  showing  an  outstanding  title  in  a  third 
paxty  to  an  undivided  one-sixteenth  interest  in  the  land. 

(3)  The  fact  that  the  owner  of  an  outstanding  undivided  interest 
was  incurably  insane  and  confined  in  the  State  Asylum,  and  the  deed 
executed  by  those  who  would  now  inherit  in  case  of  her  death,  did 
not  make  the  title  good.  There^  might  be  other  heirs  when  her  death 
should  occur,  or  claims  against 'her  estate;  and  the  existence  of  such' 
claim  in  favor  of  the  State  for  her  care  appeared  probable. 

(4)  The  vendee  had  not  waived  his  rights  to  rescission  nor  suffered 
estoppel  by  collecting  rent  accruing  while  he  held  title  and  credited  by 
him  on  the  purchase  money  sought  to  be  recovered  back,  nor  by  offering 

'•  the  land  for  sale  while  he  held  it. 

(6)  The  contract  with  reference  to  the  particular  tract  being  a  dis- 
tinct one,  the  right  to  its  enforcement  was  not  affected  by  the  fact 
that  the  conditional  sale  was  a  part  of  a  larger  transaction  involving 
many  other  tracts  of  land.    Moore  v.  Price,  304. 

2.  While  the  vendor  in  an  executory  contract  for  the  sale  of  land  has  the 

right,  upon  default  by  the  vendee,  to  rescind  the  sale  and  to  take  pos- 
session of  the  land,  still  this  right  must  be  promptly  asserted,  and 
where  part  of  the  purchase  money  has  been  paid,  and  the  assertion  of 
the  right  to  rescina  has  been  delayed  for  such  a  length  of  tim«  as  to 
lead  the  vendee  to  believe  that  a  strict  performance  of  the  contract  would 
not  be  insisted  on,  and  by  reason  of  improvements  made  upon  the  land 
by  the  vendee  the  value  of  the  same  has  been  materially  enhanced,  equity 
will  not  decree  a  rescission.  In  every  such  case  the  question  is,  would 
a  rescission  be  inequitable  to  the  vendee?     Moore  v,  Broton,  623. 

3.  Where  in  a  suit  by  a  vendor  to  rescind  a  contract  of  sale  of  land,  the 

premises  are  sequestrated  by  the  vendor,  and  the  court  finds  that  the 
1^'  sequestration  was  wrongfully  sued  out,  it  is  proper  to  give  credit  on 

'^''  the  balance  of  the  purchase  money  due  by  the  vendee  for  the  rents  of 

the  place  and  the  timber  cut  therefrom  by  the  vendor  while  in  posses- 
sion.   Id, 

4.  Where  the  representations  of  a  vendor  as  to  the  value  of  the  subject 

matter  of  the  contract  are  made  as  a  statement  of  fact,  and  not  as  a 
mere  expression  of  opinion,  and  with  the  knowledge  that  the  purchaser 
^/;  had  not  seen  the  property  and  would  not  investigate  the  truth  of  the 

'n  representations,   such   representations  are   material,   and  their   falsity 

^  '  sufficient    cause   for   annulling  the  contract   of   purchase.     Fisher  v, 

f-  Dippel,  266. 

}'i\  6.  In  a  suit  to  enforce  a  contract  to  purchase  land,  the  defendant  all^d,  in 

'-  substance,  that  he  was  unlearned  in  the  law;  that  he  was  not  aware  that 

by  accepting  the  vendor's  offer  and  closing  the  deal  by  telegram  that  a 
contract,  binding  under  ordinary  circumstances,  had  been  made  by  him; 
and  that  it  was  always  his  intention  to  examine  the  property  before 
finally  concluding  the  trade,  in  order  to  verify  the  representations  of 
the  vendor.  Held,  not  inconsistent  with  other  allegations  to  the  effect 
that  he  relied  on  the  representations  of  the  vendor  as  to  material 
facts.    Id. 
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Bherlff't  tele. 

1.  ^Iiere  a  sheriflTs  levy  and  sale  are  not  Toid  on  the  face  of  the  proceed- 

ing8,  neither  can  be  attacked  ooUaterally  for  mere  irregularities.  Hu- 
bert V.  Huberts  603. 

2.  Where  a  credit  Appears  on  an  alias  execution  iasued  on  a  judgment  fore- 

closing a  mortgage  lien  and  ordering  a  sale  of  the  mortgaged  property, 
it  will  be  presumed  that  the  mort^iged  property  had  heea  previously 
sold  and  the  credit  was  the  proceeds  of  such  sale.  Id. 
8.  In  levying  an  execution  on  an  undivided  interest  in  property  in  the  poer 
aeesion  of  the  other  joint  owner,  the  levy  is  properly  made  by  giving 
notice  thereof  to  the  joint  owner.     Rev.   Stats.,   2349  and  2352.     IdL 

Sheriff's  Beed. 

1.  The  rule  that  a  mors  definite  description  is  necessary  to  the  efficacy  of  a 

sherifTs  deed  than  to  a  voluntary  deed  has  long  mnce  been  discarded. 
Evidence  considered,  and  held  sufficient  to  support  a  sherifTB  deed. 
Oallup  V.  Flood,  644. 

2.  If  the  description  in  a  sheriflTs  deed  of  the  land  sold  though  good,   is 

so  misleading  as  to  have  affected  the  price  brought  at  the  sale,  the 
aggrieved  defendant  should  by  a  timely  proceeding  brought  for  that  pur- 
pose, have  the  aale  set  aside  and  the  land  resold  upon  a  better  def- 
acription.     Id, 

3.  Where  a  sheriff's  deed  recited  that  the  sale  was  made  by  virtue  of  an. 

execution  issued  out  of  the  District  Oourt  and  that  the  judgment  bore 
eight  percent  interest,  evidence  of  a  judgment  in  the  County  Court 
bearing  ten  percent  interest  is  properly  admitted  when  said  judgment 
as  to  datee,  amounts,  parties,  etc.,  is  identical  with  the  judgment  de- 
scribed in  the  sheriff's  deed,  and  when  it  is  shown  that  no  euch 
judgment  was  rendered  in  the  District  Oourt,  that  the  papers  in  the 
case  were  lost,  and  that  there  waa  no  County  Court  execution  docket 
or  execution  to  be  found.     Clark  v,  Wn^  M,  Rioe  Institute^  etc.,  552. 

4.  Where  the  land  sued  for,  321  acres,  was  a  part  of  a  tract  of  554  acres 

which  wa0  itself  carved  out  of  the  K.  K  comer  of  a  league  and  a  sher- 
iff's deed  to  the  land  in  controversy  described  it  as  follows:  *'354.4 
acres  of  land,  the  same  being  pointed  out  to  me  by  C,  defendant, 
as  his  own  property  and  a  part  of  the  headright  of  the  L.  league  and 
being  situated  m  the  County  and  State  aforesaid,  and  described  as  fol- 
lows, to  wit:  Commencing  at  the  N.  E.  comer  of  said  survey,  and 
thence  running  west  to  a  point  sufficient  by  running  thence  south  to 
the  south  boundary  of  said  survey,  by  thence  running  east  to  the 
southeast  comer  of  said  survey,  from  thence  north  to  the  place  of 
beginning,  so  the  said  survey  shall  contain  354.4  acres  of  land  .  .  . 
and  for  further  description  see  the  records  of  the  County  of  Jasper," 
held,  when  construed  in  connection  with  extrinsic  evidence,  that  the 
terms  in  said  deed,  "N.  E.  corner  of  said  survey,"  "south  line  of  said 
survey,"  "S.  E.  comer  of  said  survey"  must  be  referred  to  the  lines 
and  comers  of  the  554  acre  tract  and  not  of  the  league.    Id, 

5.  While  it  has  been  held  that  a  general  reference  in  a  deed  to  the  records  of 

the  county  for  description  is  insufficient,  still  when  the  description  is  am- 
biguous, and  the  deed  recites  that  the  land  was  pointed  out  by  the 
granted'  as  his  property  and  the  records  show  but  (me  deed  to  the 
grantor  it  is  not  error  to  coneider  the  record  in  aid  of  the  description 
in  the  deed.    Id, 

Bhipment. 

When  title  passes.     See  Bale,  t. 

Sidewalk. 

Injury  by  defect  m.    See  Cities,  1, 

Blander. 

1.  In  an  action  for  slander  by  language  charging  plaintiff  with  theft  the  jury 
may  be  instructed  to  consider  injury  U>  reputation  in  eertimating  dam> 
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ages  without  testimony  showing  actual  loss  of  reputation.  Bosenhaum 
V.  Roche,  237. 
2.  W3iere  the  father  of  an  unmarried  daughter,  living  with  him  and  under 
his  protection,  though  not  a  minor  undertakes  to  investigate  the  cause 
of  her  discharge  from  employment  by  defendant,  the  answer  made  to  his 
demand  is  a  privileged  communication^  which  can  not  be  made  the  basis 
of  an  action  for  slander,  though  the  investigation  and  inquiry  were 
not  made  at  her  instance  nor  with  her  knowledge,  but  such  commiini- 
catioh  though  made  to  the  parent  would  be  actionable  and  not  privi- 
leged if  volunteered  by  defendant.    Id. 

Bpeoial  Bamagei. 

When  recoverable.     Slee  Damages,  S,  11. 

Bpeoiilo  Perf  omianoe. 

1.  A  parol  contract  for  the  conveyance  of  land,  though  followed  by  possession 

and  improvements,  must  be  specific  and  certain,  to  support  a  right 
to  specific  performance.  An  agreement  to  make  the  claimant  a  deed 
to  "a  home"  out  of  a  large  tract  of  land  if  he  would  take  possession 
and  protect  same  from  depredations  on  the  timber,  etc.,  though  al- 
leged to  mean  a  conveyance  of  200  acres,  or  at  least  160  acres,  in- 
cluding his  improvements,  was  too  indefinite  to  authorize  a  recovery 
for  any  specific  portion  of  the  land.     Oook  v.  Emhrey,  128. 

2.  When  a  party  purchases  community  land  from  a  surviving  husband  and  as 

a  part  of  the  consideration  discharges  a  community  debt,  takes  posses- 
sion of  the  land  and  makes  permanent  and  valuable  improvements 
thereon  in  good  faith,  he  may  enforce  specific  performance  of  the  con- 
tract of  sale,  not  only  against  the  husband,  but  also  against  the  heirs 
of  the  deceased  wife.     Rippy  v.   Harlow,   53. 

3.  In  a  suit  to  enforce  specific  pei^ormance  of  a  contract  for  the  exchange  of 

lands,  evidence  considered,  and  held  sufficient  to  justify  the  trial  court 
in  refusing  to  decree  a  specific  performance,  on  the  ground  of  misrepre- 
sentation as  to  value  on  the  part  of  plaintiff.  Riggins  v.  Triokey, 
569. 

4.  In  order  to  require  a  court  of  equity  to  decree  a  specific  performance  of 

a  contract  for  the  exchange  of  lands  the  contract  must  be  reasonably 
certain,  unambiguous  and  based  upon  a  valuable  consideration;  it 
must  be  perfectly  fair  in  all  its  parts;  free  from  any  misrepresentation, 
fraud,  mistake,  imposition,  or  surprise,  and  the  situation  of  the  parties 
must  be  such  that  specific  performance  will  not  be  harsh  or  oppres- 
sive. Id. 
6.  In  order  to  defeat  the  specific  performance  of  a  contract  on  the  ground  of 
misrepresentation  it  is  not  necessary  to  show  that  the  misrepresentation 
was  knowingly  made;  it  is  sufficient  that  the  statement  is  actually 
untrue,  and  misled  the  party  to  whom  addressed.     Id. 

Statement  of  Facts. 

Exceptions  contained  in.    See  Bills  of  Exception,  2. 

1.  Errors  assigned  to  the  charge  of  the  court  will  not  be  considered  in  the 

absence  of  a  statement  of  facts.  Jenkins  v.  8t.  Louis  8.  W.  Ry.  Co.  of 
Texas,  565. 

2.  After  the  expiration  of  the  term  of  court  at  which  a  statement  of  facts 

was  prepared  and  filed  and  after  an  appeal  had  been  perfected  the  trial 
court  had  no  power  to  authorize  or  require  its  clerk  to  make  a  bill  of 
lading,  omitted  from  the  statement  of  facts,  a  part  of  the  record  so  as 
to  entitle  it  to  be  considered  a  part  of  the  statement  of  facts  on  ap- 
peal.    Haherzettle  v.  Trinity  d  B.  V.  Ry.  Co.,  627. 

Statutes  Cited. 

(Revised  Statutes,  1895.) 

Articles  136,  137.     Insane  persons.     Moore  v.  Price,  307. 
Article  633.     Implied  Warranty.     Lovory  v.  Carter,  493. 
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Will*— OontifHied. 

received  the  share  given  her  by  law.  Held,  that  the  ezecator,  at  his 
death,  was  managing  the  estate,  not  as  executor,  but  as  trustee,  holding 
the  legal  title  under  the  will ;  that  the  County  Court  had  no  jurisdietion 
to  take  control,  on  his  death,  by  appointment  of  an  administrator  with 
the  will  annexed;  and  that  the  District  Court  alone  had  power  to  ap- 
point a  new  trustee  to  carry  out  the  trust.  McClelland  v,  McClel- 
land, 26. 
6.  The  inhibition  of  the  Act  of  the  Congress  of  the  Republic  of  Texas,  ap- 

S roved  January  4,  1830,  against  the  sale  of  a  conditional  certificate, 
id  not  apply  to  the  disposition  by  will  of  such  certificate,  e^  :cially 
in  the  case  of  one  who  had  fully  complied  with  the  provision  jf  said 
Act  prior  to  the  making  of  his  will.    Dean  v.  Jagoe,  389. 

Written  Instniment. 

Proving  true  consideration.    See  Evidence,  4« 
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